Wh ted redi 
PERI 


Car ie A. 
Pisae en 
m. 


- vn 
stows fen UM. 
cete mas I ar ma : = 
defer rir qm ut 
ORE E T Moe Dci SEA ^ 
rne TuS ec dei E ene Race a E 
Ain Dn cen Pap Mas e 145A De Tees Ne ep dui 


uke 
VA CU 


ren, tees 
verd 


T EE eer 

DS TT 
E ; 
- VT aes 


eme cep nm VA 
Cu 
ad S dee ey eram 


iet 


z 
Sape 


erai. 

Jw cms LS 

ren ^ M ET e er 

if on ange ae OR re 
ebrium t P sper we "Wu 


Ue eR intent 
M ACUTA 


m 

rp ag seca a) 

onere. (rm d 
des 


e leer 
V rer do rit 


rts n 
nilo ene 


VEL Se MD, a a a aed ri i cc 
"s +e > 
A AE nea 


I0. 
T win 
ens 


: Aerei 
* B mu Donn: Sem 
Aa Eae "mr LI 


> 


E ~ 5 sce 3 7 
Pur ioe E 
E 


ur er dena m elo 
ate e S ua 


THIS PHOTOGRAPHIC 
REPRINT EDITION 
IS PUBLISHED BY 
DENNIS & CO., INC. (Publishers), Buffalo, N. Y US A 
BUTTERWORTH & CO. (Publishers) ETD, London, England 


Reprinted by photolitho in the U.S.A. 
by Cushing-Malloy, Inc., of Ann Arbor, Michigan 


REPORTS 


OF CASES RELATING TO 


MARITIME LAW; 


CONTAINING ALL THE 


DECISIONS OF THE COURTS OF LAW AND EQUITY 


IN 


The Anited Kingdom, 


AND SELECTIONS FROM THE MORE IMPORTANT DECISIONS 


IN 


The Colonies and tbe Anited States. 


EDITED BY 


JAMES P. ASPINALL, Barrister-at-Law. 


VOL. V., 
New Series, from 1882 to 18883. 


(VOL. VIIL, 0.8.) 


LONDON: HORACE COX, 10, WELLINGTON STREET, STRAND, W.C. 


1887. 


LONDON: 


PRINTED BY HORACE COX, WELLINGTON-STRKET, STRAND. W.C. 


INDEX 


TO 


NAMES OF THE CASES 


REPORTED IN THIS VOLUME. 


AGAMEMNON, THE... - Mr we c eec L n 
ALEXANDER, THE reesi.. e heee ar a a 3M 
ÜTEREDEÉEHERÜU S 7 a LN E am 
ALLEN v. COLTART ... eere nee yee 
Arsrox, D in THE RI 
ANDERSON, TRITTON, AND Co. v. THE ^A ^ 
STEAMSHIP COMPANY ..Heeeán Mi 
ANNA HELENA, THE........ e ME 
ARDANDHU, THE d 
ARKLOW, THE ..--.- ine 
AstE v. STRUMOEE ...- ors 
ZWENIENLEHEM 515 e crue teh 
Barrow-in-Furness MUTUAL SHIP INSURANCE 
Company LIMITED, THE, v. ASHBUENER .. ai P 


Brerswina. THE 
BELFORT, THE ... 
BELLCAIEN, THE.. 
BENARES, THE 


BERNINA, THE 
Berwick HARBOUR COMMISSIONERS, Tar (apps.) 


v. Tax CHURCHWARDENS AND OVERSEERS OF 


THE PARISH OF TWEEDMOUTH (resps.) — m 
BERYL, THE ..eeeMáeeemen p vor 
TA ye SUF) aie neces oe ena alae ed 
Bianca, THE án or 
BIRRELL v. DEYER --------- -— E 
EPE a "es 
BrnackBURN, LOW, AND Cosv. VIGORS ees B 
BLENHEIM, THE.. aee a Fer etg 
Borckow, VAUGHAN, "AND Co. v. FISHER AND ba 

BERETA e a a epoca aces ose UR PHERE COO alt 
BowESFIELD, THE. not CORE GET DOC Sanc EE rin ee 
Barr COMMERCE, THE 4. een s 
Brown, SHIPLEY, AND Co. v. . Kovan V s 
BURDICK v. BEWELL .. ba 79, 2 
BURT AND OTHERS v. LIVINGSTONE tS sz 
BURTON v. ÉNGLISH..... eerte ..B4, AE 
Busuigg, THE eH pu E E. 
CAIED v. e a CCETICLEECUSEOK EET REM LEE = ig 

LLI HE * 
CUT STEAMSHIP ( COMPANY, "THE, à v. “JoHN M. 

WICK AND OTHEES ....-eeeeeeeeeetthrhe terrre terete 
E AND OTHERS v. THE CARBON COMPANY; 

Tur MARSABET....- 

CRARLES JACKSON, THE... 


ILE BANK OF INDIA, ETC., 
Innra STEAM NAVI- 


CHARTERED MERCANT 
Tue, v. THE NETHERLANDS 
GATION CoMFPANY : LIMITED 

OnEERYUL, THE 

CHINA MERCHANTS 


Tux, v. BIGNOLD; THE LAPWING ....e Fo 
CHRISTIANSBORG, THE... enn “1 
CHUSAN, THE... eet at 
CITY oF CHESTER, TRE urs a 
CITY or SD age F a0 
CLAN MACDONALD, THE «cent 
CLARKE v. THe MILWALL Dock COMPANY. in 
GErDAGHODHES 0 ns aaa ues p36 
COLLINGROVE, THE ....7 ve 
COLONSAY, THE....--- Des 
CONSETT, THE .... ti 
Corny v. BURR ne ee es 


COSMOPOLITAN, THE 
COVERDALE, TODD, AND Co. t. 
CREADON, Tux 
CRICKET, THE 


Dz Bay, THE 
Dick anp Pa 
DrowE, THE 


DORA LULLY; THEN 77A... EUR. pagala50 
DORDOGNE, EHE... ea DET 328 
Dormont v. Tug Furness RAILWAY Company... 127 
Dovacras, THE ..... bo eee a a.. 15 
DONELM THE  .:4-coo..leeegi mos ee 304 
EARL OF DUMFRIES, TEE... esse 329 n. 342 
TEE) LEC ce. C. EE 560 


EDWARDS AND OTHERS v. THE FALMOUTH HAR- 
350, 


BOUR COMMISSIONERS ; THE RHOSINA 
EILEAN DUBH, THE 
ELIN, TEEI.. NR 
EELIOTTWARORD IOA AT SO NS, TR 
EMERY v. CICHERO ; THE ARKLOW 


Emmy Haass, THE AS T nE 216 
ENDEAVOUR, "CHE ^ M aee e ae Ree Ese 58 
EPPOB, THE. eke ee 180 
EUROPEAN, TWE X..." - m LEES 417 
PAIRPORT, PHE.:.:4k: 0096 Ae... ine SRS +262, 348 
RAMENOTH, THER. ....... A3 RS EL Mm 35 
FaxNrY, THE .... 75 
FEREET, THE......... 94 
FoscoLINo, Tue ... 420 
ERIEDEBERG, THE...... eiciia ener cerea rue ER 426 
GARDNER AND Son v. T&ECHMANN .........—. 558 
Groner GORDON, THE...........- dde case 216 
GEORGE Roprr, THR . 134 
GETTYSBURG; TRE e m e S 347 
GIBBS AND Son v. LAMPORT AND ANOTHER ...543, 598 


GLENFRUIN, THE 
GODIVA, THE ......... 
GorpEN Sua, THE.. 
Gowan v. SPROTT 


GRANT Y. COVERDALE AND) S. -o.oo see 74, 353 
Great EASTERN STEAMSHIP Company, Tuk, Re; 
CLAIM OF WILLIAMS AND OTBERS .................5 511 


Great INDIAN PENINSULA RAILWAY COMPANY, 
Tux; v. TUENBULDL uet o. caos 
GRUMBRECHT v. PARRY 


Hares v. Tue RoyaL MAIL Steam PACKET 
COMPAN Y . cass db perso cee soe ms opa d 
HALL v. BILLINGHAM AND Soxs.. 
HARDWICE, THE ........... 
HARRIS AND DICKSON T. 
AND Co. 
Harton, THE... 
HARVEST, THE 
Hector, THE.. 2 
HEDGES AND Son (apps.) v. THE LONDON AND Sr. 
KATHARINE Dock COMPANY (resps.)............... 539 
HEINRICH BJORN, TRE 145, 391 
HERCULES, THE 3 
Hocuwne, Tux 
Horr, Tur, 
Hozacz, THE.. 
HORSLEY v. PRICE AND ‘Co. *. 
Hoven AND Co. v. HEAD . 


HUMBER, THE irk oic pio E 181 
Huru AND Co. v. LAMPORT AND ANOTHER ...949, 598 
IMMACOLATA CONCEZIONE, THE — ...............-. eee 208 
[NGLISU STOCK -oi 9.7... c5 e ES M 294, 422 
Inman STEAMSHIP COMPANY v. BISCHOFF ......... 6 
IBI REHE oru vs ue OE REESE INIM 155 


JamEs BURNESS AND Sons v. PFEBSIAN GULF 
STEAMSHIP COMPANY LIMITED; THE BusuiBx 416 

Joun MCINTYRE, THE ......... mU n To VN 278 

JOHNSTON AND Co. v, Hoge AND OTHERS 


iv MARITIME LAW CASES. 


M 


NAMES OF CASES. 
NIC CI n rM o ee ÁN 


Etme v. EAE M eem ess es c.c ME e H 
KENMURE CASTLE, THE vm «27 
I EEBESOHHDUL, DHESO. 7. ae cer eem 90 
I ANCABTER, THE 2er ONT. 58, 174 
C ESPWUINGUEDHE l1cxi09v s ee t eR OE 89 
Laws v. Smitu; Tue Rro TINTO ........ ......... 224 
LEDUC AND Co. v. WARD AND OTHERS .............., 571 
BRON DREN THE. eue teiaa E.M 
Errr Ene Aa ORES. om. uci 


Levy anp Co. v. Tug MERCHANTS’ MARINE INSUR- 
ANCE COMPANY 
LxvreTTA, TRE 


MAMMOTH, THE... 
MARGARET, THE... 
ManiE, THe 
Marion, Tue.... s 
JDECSRIOUDITE: essere 
MARZzETTI v. SMITH 
MATHILDA, THE 
MarwIEF v. WHYTOCK 
MERCANTILE STEAMSHIP COMPANY LIMITED, THE, 


D DYSER.-.--..-- dm petens e 6 n. 
MERCHANT PRINCE, THE 520 
MEREDITH, THE............... nA ow Re aa n 
MERSEY Docks AND HARBOUR BoaARD v. THE 

OVERSEERS OF LLANEILIAN.....  ............ 248, 358 
Mersey STEAMSHIP Company LIMITED, THE, v. 

SHUTTLEWORTH AND CO. aeei e 48 
MILDRED, QOTENOCHE, AND CO. v. MASPONS Y 

HERMANO vamonos dereyre eis ite fu NE e ET 182 


MoauL STEAMSHIP COMPANY LIXITED, THE, v. 
McGreaor, Gow, AND Co.... 
MURPHY v. COFFIN AND Co. ..... 


IEERBMYTE, LHE eee nnn 
Never DESPAIR, THE. ............... 
NEWBATTLE, THE ...............-. EE 
NIELSEN AND Co. v. WAIT, JAMES, AND Co. 
INI TRENG: EHIBD EHE... .--- cao E cr - 
INIZM TD Ale LEME 8 e ao sesia ncs e cue 


IXREIHELIDCEHE....22 X. 0 1785 LM 

OCEAN STEAMSHIP Company, THE, v. ANDERSON, 
IEEHDTON AND'CONCAN PS Du ML T 202, 401 

OWNEES OF THE S.S. WELLFIELD, THE, v. ADAMSON 
AND SHORT; THE ALFRED ......... nee 


Baciric’ Tug ..... mpeg tm 
PALERMO, THE que. 
PALOMARES, THE ................. 
Pamporr AND Co. v. HAMILTON, ERASER, AND Co. 568 
PERUVIAN Guano Company LIMITED v. Bock- 
NWO ET cto tectae ome ese usus s NR NER 


PzsHAWUR, THE ......... 89 
ERTER GRAHAM, THER. hen uote eee 
PHELPS, STOKES, AND Co. v. COMBER ........- 245, 428 
RENE T Yr DE by sa: eats Sew Se. eee ee 144 
RO NIT TD dn Bi eee oles A cas yt 284, 330 
PRICED. HIVINGSTONE. 2.5.0 00 13 
DRINCESSJ HE MW £08 2773 ae Wo ee 451 
[ID UAT ON IHE - -. e RSS ETE vei ah cee 43 
RAINBOW, THE ...... ES 479 
RaimBY, THE sss . 473 
REGALIA, THE. ...... 338 


REG. v. THE JUDGE or Tur City oF LONDON 


BRenror, THE ; 
Rew v. PAYNE, DOUTEWAITE, AND Co... 
RHONDDA, THE 
Ruosina, THE .............. HESS. 
Riesores MINDE, THE 
Rio Tinto, THE 
Ripon, THE...,..... 


BrsoLuto, THE 93 
ROBERT DICKINSON, Tuzx............. esses 341 
Bosinsons, THE, AND THE SATELLITE............... 338 
IRON ASHLEE 2 9 4 ee RN 259 


| PANDORF AND Co. v. HAMILTON AND CoO............. 


SAILING SHIP GARSTON Company, THE, v. HICKIE 


ANDICOS ... MA MR. CN W a page 499 
Saint ÀUDRIES, THE 


"o f 34 n. 
SCARAMANGA AND OTHERS v. MARTIN MARQUAND 


SEATON, HE a S 
SzRAGLIO, THE 


254, 270, 386 


SEWELL v BURDICK . RE 79, 298, 376 
Rurwuno a NT a E 88 
PSE Ux DCT e t" 360 
Gy LEE See eae E ek niall gtr = 368 
SOLWAY. EHE oo oc eae r a 482 
SPEARMAN, THE............ 458 


STORK, THE ........ 
SroRMCOCE, THe .... 
SUNNISIDE, THE 


CODD Me dee dish tt uh 222 
UNITEDISERYICE Tum). | m E . 55, 170 


UZIELLI AND Co. v. Taz Boston MARINE INSUR- 
ANCE COMPANY . T c 405 


VALLANCE ð. FALLE 
VANDYCE, THE ..... 
VERA Cruz, Tix 


417 
WARKWORTH, THEa aa ee eee 194, 326 
WEBSTER v. THE MANCHESTER, SHEFFIELD, AND 


LINCOLNSHIRE RAILWAY COMPANY.............- 256 n. 
WHICEHAM, Tin) eee eee 


WHITE v. DrregEIELD 


CASES SINCE REVERSED ON APPEAL. 
CATED 0" Mong! "cR dh sere 065 


SUBJECTS 


OF CASES. 


ABANDONMENT. 


Liston, No. 98—Marine Insurance, Nos. 1, 14, 
Bee SUE 15, 18— Wages, No. 1. 


ACTION IN REM. 


llision, Nos. 31, 82, 39—Jurisdiction, Nos. 2, 8, 
See CoA» (doe, Nos. 1, 10, 22, 28, 39, 80, 31. 


ADMIBALTY CHARTER. 
See Marine Insurance, No. 10. 


ADMIRALTY COURT. 
See Carriage of Goods, No. 29.—Collision, No. 12 


ADMIRALTY COURT ACT 1861. 
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ANCHOR. 


See Collision, No. 2—Damage, No. 1. 


APPEAL. 


ist ice, Nos. 4,5, 6, 19— 
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Salvage, Nos. 3, 8, 9—Wrecks ond Casualties, 


Nos. 1, 2, 3. 
APPORTIONMENT. 
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Bee Practice, No. 39. 
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See Marine Insurance, No. 12—Sale 
Nos. 3, 4, 5—Sale of Ship, No. 2. 
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ARREST BY TELEGRAM. 
See Practice, No. 7. 


ARREST OF SHIP. 
See Practice, No. 7—Salvage, No. 1. 


AVERAGE. 
See Marine Insurance. No. 5. 


AVERAGE BOND. 
See General Average, Nos. 5, 6—8Salvage, No. 11. 


BAIL. 


See Collision, Nos. 20, 35—Practice, Nos. 10, 22— 
Salvage, No. 10. 


BAILIFF. 
See Collision, No. 37. 


BALDAST. 
See Wrecks and Casualties Nos. 4, 5. 


BARGE. 
See St. Katherine's Dock Act 1864. 


BARRATRY. 
See Marine Insurance, Nos. 6, 16, 17. 


BELLIGERENTS. 
See Marine Insurance, No. 6, 


BEEWICK HARBOUR. 
See Poor Rate, No. 1. 


BILL OF EXCHANGE. 


See Master's Wages and Disbursements, Nos. 6, 7— 
Sale of Goods, Nos. 3, 4, 5, 6. 


BILLS OF LADING. 


See Bilis of Lading Act —Carriage of Goods, Nos. 1, 
2, 7, 11, 19, 24, 26, 27, 88—Collision, Nos. 11,16 
—Bale of Goods, Nos. 1, 2, 4, 5, 6. 


BILLS OF LADING ACT. 


1. Indorsement by way of security only —Passing of 
property—Liability for freight.—A shipper of 
goods, who has indorsed a bill of lading in blank 
and delivered it to the indorsee simply by way of 
security for money advanced, does not thereby 
pass the property in the goods to the indorsee, so 
as to transfer to him alllisbilities in respect of 
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them within the meaning of sect. 1 of the Bills of 
Lading Act (18 & 19 Vict. o. 111), and conse- 
quently such an indorsee cannot be made liable 
in an action by the shipowner for freight. (H. 
of L. reversing Ct. of App.) Sewell v. Bendick 

page 79, 298, 


. Indorsement to repay advances—Passing of pro- 


perty—Liability for freight, ¢c—Where bills of 
lading are indorsed for the purpose of enabling 
the indorsees to sell the goods named therein, and 
80 recoup themselves for advances made by them 
to the indorsers, but with no intention of further 
passing the property, such indorsees do notineur 
any liability under the Bills of Lading Act (18 & 
19 Vict. c. 111). (Cave, J.) Allen v. Coltart 
(UG 0s... E a a quib aa. o seii ou 


See Carriage of Goods, No. 2. 


BLACKWALL POINT. 
See Collision, Nos. 86 to 90. 


BOARD OF TRADE. 


376 


unless it be shown that the registrar and mer- 
chants have exercised it on an erroneous prin- 
ciple. (Ct. of App., affirming Adm. Div. The 


'"Bontida amu T M oem ce cd. page 284, 


BRITISH SHIP. 


See Chains, Cables, and Anchors Act 1874—Colli- 
sion, No. 36—Necessaries, No. 3—Shipowners, 
No. 1. 


BROKER. 
See Charter-party, Nos. 2, 4. 


CANCELLATION CLAUSE. 
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104 | See Charter-party, No.5; Marine Insurance, Nos. 8, 10. 


See Collision, Nos. 15, 30—Wrecks and Casualties, 


Noa. 1, 4. 


BOND FOR SAFE RETURN. 
See Restraint. 


BOTTOMRY. 


. Bottomry bond—Essentials of—No maritime risk 
expressed—Advance for necessaries—Intention of 
parties.—A written agreement, made between the 
managing owner of a ship and another party, by 
which it is agreed that, in considerationof an 
advance for necessaries supplied to and for the 
use of the vessel, the managing owner under- 
takes to return the amount advanced **on the 
return of the said barque from her present 
voyage,” and authorises the lender to cover the 
amount advanced by insurance on the barque, 
but which is silent as to maritime interest, is not 
2 contract of bottomry, there being no words in 
the contract purporting to pledge the ship as 
security for the loan, and it not appearing that 
the parties ever had any intention of creating a 
bottomry bond (Ct. of App.) The Heinrich Bjorn 
page 

Extent of master’s authority—cargo owners— 
Amount of loan—Necessity.—The authority of a 
master to raise money on bottomry is limited as 
against the owners of cargo to such an amount 
asis necessary to enable the shipto complete her 
voyage with safety, and even where the money is 
advanced by a person who is not the ship's agent 
and has no interest in the reprirs effected on the 
ship, and honestly believes from inquiries made 
that the money is necessary, he cannot recover as 
against the cargo owner anything in respect of 
items other than those which arein fact necessary. 
(Ct. of App. affirming Adm. Div.) The Pon- 
(61 tee E mM ic, 284, 
. Practice—Default action—Affidavit of service— 
Writ—Order XIII. r. 2.—A plaintiff in an unde- 
fended bottomryaction must, before he can obtain 
judgment by default, in addition to filing an affi- 
davit of service in the Registry, as provided by 
Order XIII, r. 2, annex thereto the original writ. 
(Adm.) -The Eppos ..... um ec A 
- Registrar and merchants —Amount of claim—Re- 
duction in—Commissions and premiwm—The 
registrar and merchants have a discretionary 
power to reduce items claimed for commissions 
and premium under a bottomry bond, should they 
deem them unnecessary or exorbitant, and the 
court will not interfere with this discretion, 


391 


330 


180 


CARDIFF DRAIN. 
See Collision, No. 74. 


CARGO. 


See Bottomry, No 2— Collision, Nos. 11,16, 17, 49— 
General Average, Nos. 3,4 Salvage, Nos. 11 to 14 
—Wages, No. ]. 


CARRIAGE OF GOODS. 


1. Bill of lading—Holder's liability for freight, 
demurrage, §c.—Presentation.— Where the holder 
of & bill of lading, under which he is entitled to 
the delivery of goods on certain terms as to 
freight, demurrage, and taking delivery, presents 
that bill of lading and demands delivery of the 
goods, he thereby primd facie offers to perform 
those terms of the bill of lading on which alone 
the goods are deliverable to him. (Cave, J.) 
Allen v. Coltart and Co. accea page 

2. Bill of lading—Signature by agent for master— 
Short delivery —Estoppel— Bills of Lading Act.— 
The signatureof a master’s agent toa bill of 
lading does not estop the shipowner, and hence 
where a master's agent signs a bill of lading for 
more goods than had actually been put on board 
the ship, the shipowner is not liable to the as- 
signees of the bill oflading, for not delivering all 
the goods named in the bill of lading, although 
all the goods had been floated alongside the ship, 
and mate’s receipts given for them, but some were 
lost before they were shipped. (Ct. of App.) 
Thorman v. Burt, Boulton and Co. .............. 

3. Damage to cargo—Genvral ship—Stranding— 
Duty of master as to repairs—1t a vessel carrying 
a cargo belonging to different shippers after sho 
has started on her voyage receive damage, the 
master, in considering what steps he shall take 
in regard to carrying on the cargo or first 
repairing the ship, is bound to eonsider not one 
individual interest, but the interesta of all con- 
cerned, and to do that which a prudent master 
would do tmder the circumstances, whether it be 
to return to his port of loading and repair, or 
repair at the nearest possible place before pro- 
ceeding, or go on without repairing ; and if it be 
in his power to effect the repairs without any 
great delay or expense to the interests intrusted 
to his charge it is his duty to repair before pro- 
ceeding. (Adm. Div.) The Rona .............. oop 

4. Damage to cargo—General ship—Stranding— 
Duty of master as to repairs—The R., a wooden 
vessel under charter-party from the port of New 
York to London with a cargo of grain and flour, 
whilst being towed down the New York river 
stranded on the Craven Shoal, about ten miles 
below New York. A tug towed at her for an hour 
and three-quarters before she was got off, during 
which time her decks and waterways were much 
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strained, and ghe was then found to be making 
five inches of water perhour; but the master did 
not examine her or cause any repairs or caulking 
to be done, but proceeded on the voyage and 
encountered very severe weather. On arrival in 
London the flour of the plaintiff, which was 
immediately beneath the deck, was found to have 
been damaged by the sea water making its way 
through the deck, the grain at the bottom of the 
ship being uninjured. Held, that the master was 
negligent in not repairing ; that is, in not caulk- 
ing the deck before he proceeded on his voyage, 
that the ship was more liable thereby to sustain 
damage and to injure the cargo, and that the 
defendants were liable for the damage occasioned 
thereby. (Adm. Div.) The Rona............ page 
Damage to cargo—Measure of damages— Delay— 
Discharge of cargo—Right to reship and carry on 
—Lien of shipowner—Freight—The steamshipK., 
having just started on 2 voyage from C. to B. 
with a cargo of coals, carried under charter for 
the plaintiffs, came into collision with the B. at 
the port of loading. The K. put back and dis- 
charged her cargo for the purpose of repairs. 
The coal was found to be damaged, and its 
owners (the plaintiffs) were advised that it was 
unfit for reshipment, and that, for the good of all 
parties interested, it shouldbe sold atC., and not 
carried on toB. The owners of the K. refusedto 
part with the cargo or to take any other cargo 
except upon fresh terms as to freight The 
plaintiffs made no inquiry as to these terms, 
and the coals were reshipped and carried on to 
B., where, being useless for the purposes of the 
plaintiffs’ locomotives, for which they had been 
originally intended, they were used in the plain- 
tiffs’ smithies. The owners of the B. having 
admitted liability, and the damages being referred 
to the registrar, he reported that in his opinion tho 
shipowner was not entitled to insist upon reship- 
ment of the damaged cargo, and that the plain- 
tiffs’ damages were the loss they would have 
sustained if the coals had been sold at the port of 
lading. Held, on objection to the report, that 
the cargo, though damaged, was capable of being 
carried on, and that, therefore, the shipowner 
having a lien upon it for freight to be earned, 
waa entitled to insist upon carrying it on, or to 
exact frosh terms as to freight for another cargo, 
and that the damages were the loss to the plain- 
tiffs at B. and not at C.; but that it was the 
duty of the cargo owner to have inquired what 
the fresh terms as to freight. were, so a8 to 
diminish the loss 88 far as possible, and that in 
ascertaining this loss the saving which could have 
been effected by shipping & fresh cargo on new 
terms must be taken into consideration by the 
registrar, and that the report must go back to 
the registrar to ascertain the damages upon this 
basis, Held, also, that the fact that the coal was 

ed in the plaintiffs’ smithies at B. did not 
a hat the difference between the 


ily show t = 
value of locomotive and smithy coals was the 


plaintiffs’ loss, but the actual Te- 
papers o eer occasioned by ve collision 
must be ascertained. (Adm. Div.) The Blen- 
la DM LS SS lh aaa ee um * 
- e to cargo—Ship stranded—-Salvage en. 
un aon of shipowners.— Where, oping 
to negligent navigation, i ship is peas ore &n 
her cargo thereby suffers damage and loss, ud 
paid by the underwriters of the cargo to a sal See 
association, who are employed with the nl 5 
the shipowners, for saving a portion of the Fai 
is not a voluntary payment, and is recoverable by 
the cargo owners from the shipowners, being 


259 
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money paid on behalf of the cargo owners to 
avert a loss which would have fallen on the ship- 
owners if the portion of the cargo had not been 
salved and sent on to its destination. (Ct. of App., 
affirming Huddleston, B.) Scaramanga and 
others v. Martin, Marquand, and Co. ...page 410, 
7. Delivery of cargo— Bill of lading—To discharge 
in dock always afloat—Duty and right of ship- 
owner.—Where a bill of lading incorporates a 
clause in the charter-party to the effect that 
“the ship shall proceed to a port to discharge 
in a dock as ordered on arriving, if sufficient 
water, or so near thereunto as she may safely 
get, always afloat,” such clause is introduced in 
the interest of the shipowner, and restricts the 
generality of the power to name a dock; and 
while the obligation of the shipowner is to pro- 
ceed to the dock named, if there is sufficient water 
to enter the dock when the order is giyen, on the 
other hand, if there is not then sufficient water, 
the ship is not bound to discharge in the dock 
named. (Cave, J.) Allen v. Coliart and Co. ... 
8. Delivery of cargo—Landing—Merchant Shipping 
Act Amendment Act 1862 (25 & 26 Vict. c. 63), s. 
67—Notice of readiness to deliver.—The 7th sub- 
section of the Merchant Shipping Act Amend- 
ment Act 1862, s. 67, entitling the ownor of goods 
to twenty-four hours’ notice in writing of the 
shipowner’s readiness to deliver the goods does 
not apply where the goods are landed under sub- 
sect. 6 of the same section for the purpose of 
convenience in assorting the same. (Adm.) The 
GlanzMacdonald 5 22.220 ete o rc E 
9. Delivery of cargo—Landing—Merchant Ship- 
ping Act Amendment Act 1862 (25 & 26 Vict. c. 
63), s. 67,—Notice of readiness to deliver—Duty 
of consignee—Liability for charges.—It ia the 
duty of the owner of goods who receives notice 
that his goods are landed under the provisions of 
sect. 67, sub-sect. 6, of the Merchant Shipping 
Act Amendment Act 1963, and are ready for 
delivery, to take them within a reasonable time 
after the notice, and if he fails to do so, he will 
be liable for the charges occasioned by his delay. 
(Adm.) The Clan Macdonald ................. KS 
10. Delivery of cargo — Merchant Shipping Act 
Amendment Act 1862 (25 4 26 Vict. c. 63), s. 67— 
Notice of readiness to deliver.—' The notice re- 
quired by sect. 67 of the Merchant Shipping Act 
Amendment Act 1862 is sufficiently given to the 
owner of the goods if given to a lighterman em- 
ployed by him to take delivery of the goods. 
(Adm. The Clan Macdonald .............. mec 
11. Delivery of goods from ship's tackles—Discharge 
on to quay—Customs of port of London—Bill of 
lading.—Goods were shipped under a bill of 
lading at Calcutta to be delivered in like good 
order and condition from the ship's tackles 
(where the ship's responsibility shall cease) at the 
port of London, &c. On arrival in the port of 
London the consignee demanded overside delivery 
into lighters immediately from the ship's tackles. 
The shipowner landed them on the dock wharf, 
and was ready to deliver them thence into the 
consignee’s lighters, but the consignee carted 
them away, thereby becoming liable to and pay- 
ing certain dock charges. In an action by the 
consignee against the shipowner fo recover the 
amount so paid, the jury found that there was a 
custom for steamships with a general cargo (tho 
defendants’ ships being such) coming into the 
port of London, and using the docks, to dis- 
charge the goods on to the quay and thence into 
lighters. Held, that the custom found was not 
inconsistent with the terms of the bill of lading, 
and that the shipowner was entitled to discharge 
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the goods on to the quay, and was not liable for 
the charges sought to be recovered. (Ct. of App.) 


Marzetti v. Smith and Son ............ esses page 166 


12. Demurrage—Charter-party—Prevention by frost 
— Goods not im dock or ready.— Where it is agreed 
by charter-party that & ship shall proceed to a 
certain dock and there load in the customary 
manner, an exception that the charterer is not to 
be liable for demurrage if the loading is prevented 
by frost is confined to such frost as prevents the 
actual loading on board of the goods which are in 
the dock ready to be loaded, and does not cover 
frost which prevents the shipper getting his goods 
to the dock, (H. of L., affirming Ct. of App.) 


Grant v. Coverdale and others...........0..0.0. 0 74, 353 


18. Demurrage—Charter-party—* Prompt despatch 
in loading "— Cargo not produced fast enough.— 
Charterers are liable for delay under a charter- 
party providing that the ship shall receive prompt 
despatch in loading where the facilities of the 
port are greater than the production of the cargo 
from the mines, and in consequence of want of 
facilities in getting the cargofrom the mines the 
ship is delayed in loading. (P. €.) Elliot v. Lord 
14. Demurrage—Charter-party—Running days — 
Lay days—Custom of port—Removal of ship — 
“Running days" in a charter-party, in the 
absence of custom, are consecutive days, but a 
custom of a port by which days occupied in 
moving the ship from one part of the port to 
another, are not counted as lay days is consistent 
with acharter-party providing for so many run- 
ning days as lay days, and it is a reasonable 
custom. (Ct. of App.) Nielsen and Co. v. Wait, 
JamessandiCo. g.: MEE, oe, e ce e, d 
15. Demurrage—Charter-party—Ship to discharge 
always afloat—Custom of port of Gloucester— 
Partial discharge at Sharpness—Time occupied 
going to and from Gloucester basin.—By charter- 
party it was agreed that the plaintiffs’ steamship, 
having loaded a grain cargo, should therewith 
proceed to a port in the Bristol Channel as 
ordered, “ orso near thereto as she may safely 
get at all times of tide and always afloat, eight 
running days, Sundays excepted, to be allowed 
the merchants if the ship be notsooner despatched 
for loading and discharging.” The ship was 
ordered todischarge at Gloucester, and haying 
arrived at Sharpness dock, which is within the 
port of Gloucester, but some miles from the basin 
where grain cargoes are discharged if the Bhip's 
burthen will admit, partial delivery was there 
made owing to the ship not being able to get to 
the basin till part of her cargo was discharged. 
The consignees then required tho ship to bo taken 
to the basin where the discharge was completed, 
when the vessel returned to Sharpness. In an 
action for demurrage, the following custom of the 
port of Gloucester was proved, viz., that the cus- 
tomary place for discharging grain cargoes was 
at the basin ; that when vessels laden therewith 
were of too heavy a burthen to get there, they 
were lightened at Sharpness; that during the 
diacharge at Sharpness the lay days counted, but 
that the time occupied in going up to the basin 
&nd returning to Sharpness was not counted. 
Held, that the custom was reasonable, and that it 
was not inconsistent with the express terms of 
the charter as to ** running days,” and that there- 
fore the time occupied by the ship in going from 
Sharpness to the basin and in returning, ought 
to beexcluded from the lay days. (Ct. of App.) 


16. Demurrage—Charter-party—Ship to proceed to 


vouage — Commencement of running days. — 
Where a ship, in pursuance of a charter-party 
providing that she shall load a cargo and being 
80 loaded proceed to a port named, “or so near 
thereto as she may safely got at all times of the 
tide and always afloat,” proceeds as near thereto 
as she can get in the then state of the tide with 
her full cargo always afloat, and then is ready 
and offers to deliver sufficient to enable her to get 
to the port named, the shipowner is entitled from 
the date of his readiness to deliver to demurrage 
as the words “at all times of the tide" relieve 
him from any liability to wait a reasonable time 
for the tide, and the voyage is therefore ter- 
minated on the ship’s arrival at the nearest place 
to the port named, which she could reach with a 
full cargo in the state of the tides then prevailing. 
(North, J.) Horsley v. Price and Co. ...... ... page 


17. Demurrage—Charter-party—To discharge along- 


side wharf or into lighter—End of voyage—Com- 
mencement of running days.— Where by the 
terms of a charter-party a ship was to load a 
cargo “and therewith proceed to D. and deliver 
the same alongside consignee’s or railway wharf, 
or into lighters or any vessel or wharf where she 
may safely deliver, as ordered; "' and upon her 
arrival at D. she was ordered to discharge at the 
railway wharf, but, owing to all the discharging 
berths being occupied, she was not berthed till 
twenty-four hours after her arrival in dock, the 
Court, inan action for demurrage, held that the 
voyage was not completed until the ship was 
berthed at the railway wharf, and therefore the 
defendants were not liable for demurrage for the 
period between the ship's arrival in dock at D. 
and her being berthed at the railway wharf. 


106 


(Q.B. Div.) Murphy v. Cofin and Co. e.a... 531 n. 


18. Demurrage —Charter-party—To discharge at 


such “ready quay berth as ordered "—End of 
voyage—Commencement of discharging days.— 
Where by a charter-party it was agreed that the 
plaintiffs vessel, after loading a cargo, should 
proceed “ to London or Tyne Dock to such ready 
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the usual form, the only exception contained init 
being the exception of “‘ perils of the sea." The 
Kate, while sailing up the Thames, collided with 
a steamer, and was sunk, and the cargo lost. in 
an action to recover the value of the cargo the 
jury found that the collision was caused by the 
Kate starboarding her helm, but that there was 
no negligence on her part. There was no finding 
as to the steamer. Held, that the loss was not 
occasioned bya peril of the sea. (Ct. of App., 
reversing Hawkins, J.) Woodley and Co. v. 
Michell and Qo. ..c.ccccecevecesee rec eem page 
21. Excepted  perils— Bill of lading—Damage to 
cargo—Unseaworthiness.—The excepted perils in 
a bill of lading have no application to the case of 
a ship sailing in an unseaworthy condition ; and 
hence they are no defence to an action brought 
for loss or damage to the charterer s goods oc- 
casioned by such unseawortbiness. (Adm. Div.) 
The Glenfruin... sete emenent 
22. Excepted perils— Bill of lading—Liability for 
damage to catile—Foot-and-mouth disease—Un- 
seaworthy ship.—A clause m & bill of lading ex- 
empting shipowners from responsibility for cattle, 
whether arising from “their escape from the 
steamer, or for accidents, disease, or mortality, 
and limiting their liability to 5l. per head, docs 
not exemptthem from liability for loss occasioned 
by their failing to provide a fit ship, as the clause 
applies only to things occurring during the 
voyage, and the shipowners are therefore liable 
for injury by foot-and-mouth disease caused by 
their negligence in not cleansing the ship before 
the commencement of the voyage. (Q. B. Div) 
Tattersall v. The National Steamship Company 
Limited eee E Mou s estos LA TA á * 
d perils—Bill of lading— Neghgenc 
Ee on es — Collision. between ships belong- 
ing tosame ouners—Both ships to blame— Division 
of damages.— Where a vessel carrying cargo 
nnder a bill of lading providing against loss and 
damage from collision and loss or damage from 
any act, neglect, or default whatsoever of the 
pilots, master, mariners, or other servants of the 
owners in navigating the ship, collides with 
another vessel belonging to the same owners by 
reason of the joint negligence of both vessels and 
the cargo is lost, there is no liability under the 
contract of carriage, a3 such loss is covered by 
the above exceptions, but the owners are liable in 
tort for the negligence of their servants on board 
the vessel not carrying the cargo, and in such cir- 
enmstances the Admire cour que me to the 
‘vision of damages apples, an e shipowners 
oy able for half of the loss. (Ct.of App.) The 
Chartered Mercantile Bank of India, ge. v. The 
Netherlands India Steam Navigation Company 
os eee perils—Dangers and accidents of the 
sea, — Charter-party — Bill of lading—Rats.— 


Damage to cargo 
through & pipe 
by rats, where S 
aster and crew, e 
Ee have been taken to keep down rats, is 
* a danger or accident of the seas within the 
meaning of a charter-party and bill of lading. 
(Lopes, L.J. Since reversed by the Court of 
Appeal. See next volume. Pandorf and Co. v. 
Hamalion, Eraser, (00 C0. EE E i ser 
25. Freight—Advance of — Charter-party — Final 
sailing from port— Limits of qpori— Commercial or 
fiscal.— Where a charter-party provides for an 
advance of freight within & specified time from 
final sailing of the vessel from her last port in 
the United Kingdom, and the vessel is towed 
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413 


206 


65 


568 


outside the limits of the port, as understood in its 
ordinary commercial sense, for the purpose of pro- 
ceeding on her voyage, but is driven back by stress 
of weather, she is to be taken as having finally 
sailed from her last port, and her owners are 
entitled to the freight. (Ct.of App.) Price v. 
Livingstone 


26. Freight—Lien—Bill of lading—Incorporation 


of charter-party—Rights of consignees.—Where 
by a bill of lading freight is payable at a certain 
rate and * other conditions as per charter-party,”’ 
and by the charter-party freight is payable at a 
higher rate, and the shipowner is given an abso- 
lute lien on the cargo for freight, the shipowner 
has no right as against the consignees, who were 
not the charterers. to detain the cargo to enforce 
payment of freight at the rate mentioned in the 
charter-party, the conditions as to freight men- 
tioned in the charter not being incorporated in 
the bill of lading, and the consignees being 
entitled to delivery upon payment of the freight 
mentioned in the bill of lading. (Ct. of App.) 
Gardner and Son v. Trechmann 


27. Freight and demurrage— Bill of lading—Incor- 


poration of charter—Inconsistent clause—Cesser 
of liability clause.—The words in a bill of lading 
* paying freight and all other conditions as per 
charter-party so far as they are consistent with 
the bill of lading, and therefore a charterer and 
shipper who is also the consignee and receiver 
of a cargo under a bill of lading containing the 
above words is not exempted from liability for 
demurrage at the port of discharge by reason of 
aclause in the charter-party stating that the 
responsibility of the charterer is to cease a3 soon 
as the cargo is on board, the vessel holding a 
lien upon the cargo for freight aud demurrage. 
(Ct. of App., affirming Q. B. Div.) Gullichsen v. 
Stewart Brothers: So NL oes aos ance 130, 


28. Lien of shipowner—Delay by negligence of ship- 


owner— Discharge—Reshigment—Right to carry 
on—Freight—When a cargo has been shipped, 
and the voyage is delayed by an accident not 
within the perils excepted in the contract of 
affreightment (to wit, a collision caused by the 
negligence of the carrying ship), in consequence 
of which the cargo has to be discharged, the 
shipowner has a lien on the cargo for the purpose 
of enabling him to earn his freight, and the cargo 
owner is not entitled to insist on delivery of the 
cargo without payment of freight before the com- 
pletion of the voyage on which the freight is to 
be earned, but the shipowner may insist upon re- 
shipping the original cargo if it is capable of 
being carried on. (Adm. Div.) The Blenheim... 


29. Loss of cargo—Measure of damage—Colliston— 


Both ships to blame—Admiralty Court rule.—The 
Admiralty Court rule that in cases of collision the 
damages are to be equally divided where both 
ships are to blame, does not apply to actions for 
breach of contract of carriage brought by owners 
of cargo against the carrying ship to recover 
damages for loss of, or injury to, their goods, and 
hence the plaintiffs in such actions are entitled 
to recover their full damages from the owners of 
the carrying ship. (Adm. Div.) The Bushire... 


30. Loss of cargo— Negligence of shipowner—Measure 


of damages—Advance freight—Premium of insur- 
ance.— Where goods are shipped under a charter- 
party providing for an advance of freight within 
a month of the ship sailing “lost or not lost,” 
and the advance is duly paid, but the ship and 
cargo on the voyage are lost by the negligence of 
the shipowners or their servants, the damages re- 
coverable being the value of the cargo at its 
point of destination, the cargo owners are en- 
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titled to recover from the shipowner, as part of 
such value, the advance of freight and premiums 
of insurance paid on the cargo. (Denman, J.) 
Great Indian Peninsula Railway Company v. 
PAE EN ech we», m IAM, DIA Ame C oc Hae page 


81. Practice—Interrogatories—Damage to cargo— 
Anticipation of defendant's case—Inadmissibility. 
— Where, in an action by the shipper of gcods 
against the shipowner for non-delivery, the defen- 
dant admits that the goods were not delivered, 
and alleges that he was prevented from delivering 
them by the perils excepted in the bill of lading, 
interrogatories for the purpose of showing that 
the ship was unseaworthy when she left port, and 
sank soon afterwards in consequence of a cock 
being left open, are inadmissible, the interroga- 
tories not being based upon facts which must 
inevitably occur in the ordinary course of tho 
voyage, and there being nothing to show that 
they were not purely hypothetical, as well as 
being objectionable, on the ground that the 
plaintiff’s case was complete on the admission of 
non-delivery, and that they were administered 
merely for the purpose of anticipating the defen- 
dant’s case. (Q.B.Div.)  Grumbrecht and others 
Vi ARTY Wes Wes e. ESL Ee eh — s 


32. Practice—Interrogatories—Damage to cargo— 
Details of navigation —Dutq to inquire fromagents. 
—In an action for damage to cargo the plaintiffs 
are entitled to answers to interrogatories respect- 
ing the details of the navigation of the vessel at 
the time the loss occurred, if the shipowners’ 
servants or agents possess the necessary informa- 
tion and it would come to their knowledge in the 
ordinary course of bu:iness; and they are not 
excused from answering on the ground of want of 
personal knowledge of the facts inquired about. 
(Ct. of App., reversing Q. B. Div.)  Bolckow, 


33. Warranty of seaworthiness—Bill of lading— 
Latent defect— Breaking of screw-shaft—The 
warranty of seaworthiness implied in a bill of 
lading is an absolute warranty that the ship shall 
be in fact fit for the voyage, and not merely that 
the shipowner shall take all reasonable care to 
make her so fit; and hence a latent effect in the 
screw-shaft existing prior to the commencement 
of the voyage, and resulting in the breaking of 
the shaft, is a breach of the shipowner's warranty 
of seaworthiness, although the shipowner may 
have taken all reasonable precaution in the selec- 
tion of the shaft. (Adm. Div.) The Glenfruin... 


See County Courts Admiralty Jurisdiction. 


CARRIAGE OF PASSENGER. 

1. Passenger’s ticket-—Eaceptions from liability— 
Loss of life— Collision — Negligence.— Under a con- 
tract by ticket for the carriage of a passenger by 
sea containing a notice that the shipowners will 
not be responsible for any loss, damage, or deten- 
tion of luggage under any circumstances; nor for 
the maintenance or loss of time of a passenger 
during any detention of their vessels, nor for uny 
delay arising out of accidents, nor for any loss 
or damage arising from perils of the seas, or from 
machinery, boilers, or steam, or from any act, 
neglect, or default whatsoever of the pilot, master, 
or mariners, the shipowners are notliable in &n 
action for the loss of life of a passenger caused 
by the negligence of their servants in a collision 
with another ship. (Ct. of App., affirming Q. B. 
Div.) Haigh v. The Royal Mail Steam Packet 
Company ..... See eee, NIE IN at 47, 

2. Passenger's ticket — Eeceptions from hability— 
Loss of luggage—Negligence.—Under a contract by 
ticket for the carriage of a passenger containing 


176 


20 


413 


189 


(inter alia) a condition that the shipowners will 
not be responsible for any loss or damage to 
luggage “in any circumstances" the shipowners 
are not liable for the loss of a passenger's 
luggage, even though occasioned by negligence. 
(Ct. of Ex.) Thompson v. Royal Mail Steam 
Packet Company 


See County Courts Admiralty Jurisdiction. 
CATTLE. 
See Carriage of Goods, No. 22. 
f CAUSA PROXIMA. 
Bee Marine Insurance, Nos. 10, 16, 17. 
CESSER CLAUSE. 
See Carriage of Goods, No. 27. 


CHAIN CABLES AND ANCHORS ACT 1874. 


Warranty— Application —British and foreign ships. 


— The 4th section of the Chain Cables and 
Anchors Act 1874 providing that contracts. for 
the sales of chain cables shall, in the absence of 
an express stipulation to the contrary, be deemed 
to imply a warranty that the chain cable has been 
tested and stamped in accordance with the Chain 
Cables and Anchors Act 1864 to 1874 applies to all 
contracts for the sale of chain cables, and is not 
confined by the provisions of seot. 3 to contracts 
for the sale of chain cables for the use of British 


Fly (Q. B. Div) Hail v. Billingham and 
MEC ooo ote EET ttes ests SE S 


G. had on several previous 
occasions chartered the F. and M. under similar 
circumstances, and all of these charter-parties had 
deen carried into effect. After the arrival of the 
F. and M. at Q. G., their masters were on several 
occasions at G.'s office, and were shown their 
charter-parties. A fortnight after the vessels’ 
arrival at G. G., during which time freight had 
risen, the masters refused to take up the charter- 
parties. Held, that the masters by their conduct 
had not ratified the charter-parties in'such a way 
as to make them binding. (Ct. of App., reversing 
Adm.) The Fanny; The Mathilda.................. 

5. Cancellation clause — Port of loading — Non- 
arrival of ship—Eacepted perils —The cancella- 
tion clause in a charter-party being for the 
benofit of the charterers, and the arrival of the 
ship on & date therein named being a condition 
precedent to the duty of the shipowner to load, 
the excepted perila mentioned in the charter. 


oc Sade au E page 190 n. 
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party have no application to such a clause, and 
hence, where the ship is prevented by these perils 
from arriving at the port of loading by the date 
mentioned, the charterers have the right to cancel. 
(Q. B. Div.) Smith v. Dart page 
6. Port—Limits of —Commercial or fiscal.—In con- 
struing & charter-party, the word'' port is to be 
understood in its ordinary commercial sense, and 
not as defined for fiscal purposes. (Ct. of App-) 
Price v. Livingstone ...... eene 
Sailing Ship Garston Company v. Hickie and Co. 
7. Practice—Evidence—Stamp Act 1870 (33 & 34 
Vict. c. 97), ss. 15, 67, 68—Execution abroad.— 
A charter-party whoily executed by both parties 
thereto abroad, is duly stamped so as to be 
admissible in evidence if it has been stamped 
within two months after it has been first received 
in the United Kingdom as provided by sect. 15 
of the Stamp Act 1870, and it is not necessary 
that such a charter-party should be stamped 
under sect. 68 of tho same Act. (Adm. Div.) 
Tha dMorl exu ee Ee ge 
8. oh uuu. Act 1870— Form of 
Stamp.—Semble, that a charter-party wholly 
executed by both parties thereto abroad must be 
stamped with an impressed stamp, and not with 
an adhesive stamp. (Adm. Div.) The Belfort... 
9. Practice — Misdirection — Construction — Safe 
loading place.—1n an action for breach of eharter- 
party, an expression of opinion. by the judge that 
certain port is & “safe loading place is not & 
misdirection if he leaves the question to the jury. 
(Q. B. Div.) Smith v. Dart... eee 
iage of Goods, Nos. 12 to 18, 24 to 27— 
WC opes Insurance, Nos. 1, 8, 9, 
10, 11—Master’s Wages and Disbursements, Nos. 
8, 9, 10— Salvage, No. 24—Shipowner, No. 9— 


Wages, No. 9. 


COALING. 
Sce Collision, No. 3. 


COLLISION. 


ry pilotage— Duty of master to interfere 

1. n LÀ owners.— Although the pilot 
in charge of a ship by compulsion of law is under 
ordinary circumstances solely responsible for 
getting the ship under way, yet, if the weather 
is so bad hy reason of fog or other circumstances 
as to make navigation manifestly perilous and to 
give rise to & plain prospect of danger, it is the 
duty of the master to interfere, and he is to 
blame if he permits his vessel to get under way 
in such circumstances. (Adm. Div.) The Oakfield 
2. Compulsory pilotage— Duty and power of pilot— 
Position of anchor.—Lhe position of an anchor, 
which is required for letting go in a port, is 
within the discretion of the pilot in charge, and 
if damage is occasioned to another vessel by 
reason of the anchor so being placed with a com- 
pulsory pilot's consent or directions, the owners 
are exempted from liability for such damage. (Ct. 


of App.) The Rigborgs Minde...... HE e 
3. o we pilotage — Ezemption a goria 
through limits of pilotage district—Coaling— er. 
chant Shipping Act Amendment Act 1862 (25 § 26 
Vict. c. 63) s, 41.— Where a steamship is passing 
through the limits of any pilotage district in the 
United Kingdom, on & voyage between two places, 
both situate out of such district, but stops at a 
port within that district for the purpose of coal- 
ing only, the provisions of sect. 41 of the Merchant 
Shipping Act Amendment Act 1862 do not exempi 
her from compulsory pilotage, the words “loading 
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or discharging” therein mentioned not being 
confined to cargo. (Ct. of App., affirming Adm.) 
The Manston e. Teo eae pageta; 
4. Compulsory pilotage—Lights— Breach of regula- 
tions—Duties of master and pilot.—'The exhibi- 
tion of an improper light, or the failure to carry 
the regulation lights, is not excused by the fact 
that it was done in obedience to the orders of a 
compulsory pilot, it being the duty of the master 
to see that the lights required by the regulations 
are carried. (Adm. Div.) The Ripon 
5. Compulsory pilotage—Order by pilot on sugges- 
tion of master.—Exemption of owners.— Where a 
pilot in charge of a vessel by compulsion of law 
gives at the suggestion of the master an improper 
order which brings about a collision, such inter- 
ference by the master does not transfer the 
responsibility of the pilot to the master so as to 
deprive the shipowners of the defence of com- 
pulsory pilotage to an action to recover the 
damages occasioned by the collision. (Adm. Div.) 
The Oakfield ........ "o E T Beamer aeos 
6. Compulsory pilotage—Port of Hull—Change of 
pilots—Hull pilot Act (2 4 3 Will. 4, c. 105, Local 
and Personal), ss. 22, 36, 41.— Pilotage is com- 
pulsory on vessels coming into the port of Hull, 
and, where the vessel is going into dock, remains 
compulsory until she reaches her ultimate desti- 
nation in the dock, and does not cease because 
the vessel anchors in the river waiting the tide 
to go into dock. The fact that the pilot who 
brings her to an anchor leaves her there, and 
she is taken on by another pilot in consequence 
of an arrangement among the Humber pilots, 
does not affect the compulsion. (Ct. of App.) 
The Rigborgs Minde ............. eene 
7. Costs—Both ships to blame—Defendant exempt 
by compulsory pilotage—No counter-claim.—The 
rule that where both ships are found to blame for 
a collision each party bears his own. costs is to 
be followed in a case where the defendants’ ship, 
which does not counter-claim, is held to be exempt 
from liability on the ground of compulsory pilot- 
age. (Ct.of App.) The Rigborgs Minde ......... 
8. Costs—Claim and counter-claim— Cross refer- 
ence.—In cases of collision, where both vessels 
are held to blame, and the amount of damage is 
referred to the registrar, and less than one-fourth 
is struck off the respective claim and counter- 
claim of the plaintiffs and the defendants, the 
costs of substantiating the plaintiffs’ claim at the 
reference will be borne by the defendants, and 
the costs of substantiating the defendant’s counter- 
claim at the reference by the plaintiffs. (Adm.) 
TREMA TN 708. ee Nore ye e eee eee ee 
The Savernake 
9. Costs—Reference— Withdrawal of part of claim 
—Amount allowed.— Where a plaintiff in a refer- 
ence in a collision action withdraws a large item 
of his claim at the reference and not before, and 
he recovers less than two-thirds of the amount 
originally claimed, but more than two-thirds of 
the amount which remains after his withdrawal 
of the above item, the original amount of his claim 
before withdrawal is the claim upon which costa 
are to be given, and he is not entitled to his costs. 
(Adm.) The Eilean Dubh 
10. Costs—Both ships to blame—One exempt by 
reason of compulsory pilotage—Appeal—Decree 
below varied.— Where the Court of Appeal varies 
the decision of the Admiralty Court, finding one 
vessel solely to blame for a collision, by finding 
both vessels to blame, each party bears his own 
costs, both in the court below and in the Court 
of Appeal, and the fact that the owners of one 
are exempt from liability onthe ground of com- 
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pulsory pilotage makes no difference to this rule. 
(Ct. of App.) The Hector ................. ees page 


11. Damages— Advance as against freight —Bill of 
lading and policy assigned as security—Right of 
holders to recover—Shipowners’ cargo.—Where 
cargo is shipped on the shipowners’ account and 
money is advanced to them by persons who take as 
security an assignment of a policy of insurance 
on the freight, and a bill of lading signed by the 
master and indorsed by him with a receipt of a 
sum of money on account of freight named in the 
bill of lading, and the ship is run down and sunk 
by the negligence of another vessel, the persons 
advancing the money as holders of. the bill of 
lading have sufficient interest in the goods and 
freight to entitle them to recover from the owners 
of the wrong-doing vessel the sum of money 
advanced on account of freight. (Adm.) The 
Thyatira 

12. Damages—Both ships to blame—One exempt by 
reason of compulsory pilotage—Amount recover- 
able.—Where in an action of collision it is held 
that it was occasioned by the fault of both vessels, 
but one of such vessels is exempt from liability 
on the ground of compulsory pilotage, the latter 
vessel is entitled by the Admiralty Court rule to 
recover half the damages sustained by her in the 
collision, and is not limited to the difference 
between half her damage and half the damage of 
the other ship. (Ct. of App.) The Hector ...... 

18. Damages—Consequential-—Loss of charter-party. 
— Where a vessel by reason of a collision brought 
about by the wrongful navigation of another 
vessel, is obliged to cbandon a charter-party, the 
loss arising from the abandonment of such charter 
is & loss caused by the collision, and as such must 
be made good by the wrong-doing vessel. (Adm.) 
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rotten and have to be renewed by order of the 
Board of Trade official, the cost of such renewal 
cannot be charged to the collision damage, 
although such parts, but for such opening up 
would have lasted some years. (Adm. Div.) The 
Princess 


of total loss at sea by collision, & shipowner who 
has cargo of his own on board is entitled to 
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22. Dangerous machine—Steam 


23. Dangerous machine—Steam 


recover, in lieu of freight, what would have been 
the enhanced value of the cargo at its destination, 
less the expenses of earning that value, and that 
is the proper form of claim, and not a claim for 
expenses in making the ship fit for sea, &c. 
(Adm. The Thyatira ........... eee PAGE 


18. Damages—Measure of —Delay—Loss of market. 


—wWhere by reason of a collision between two 
steamships, occasioned by the negligence of one, 
goods carried by the other are delayed in transit. 
damages for loss of market are not recoverable 
from the owners of the wrong-doing steamer, such 
damages beiug too remote by reason of the uncer- 
tainty of the duration of a sea voyage. (Ct. of 
App.)i ihe Notting itat Ses, Oben 


19. Damages—Measure of —Loss of fishing—Average 


profits—Registrar and merchants.—Where tho 
plaintiff in a damage action claimed for demurrage 
upon the basis of loss of fishing during repairs, 
and the registrar and merchants estimated that 
loss by taking the average catch of similar vessels 
during the period of repairs, the court, on objec- 
tion to the registrar's report, confirmed the report 
with costs. (Adm.) The Risoluto.................. 


20. Damages—Measure of —Salvage consequent on 


collision —Commission on bail.—In a damago 
action the plaintiffs are not entitled to recover as 
part of their damages a sum paid by them as 
commission on bail given in an action brought 
against their ship by salvors whose services were 
necessitated by the collision. (Adm. Div.) The 
British Commerce 


21. Dangerous machine—Steam steering gear—Duty 


io maintain effücient—Absence of negligence.— 
The rule that a man is bound to maintain his 
property in such & condition that it is not 
dangerous to the publie, applies to fixed and 
immovable property only, and no& to movable 
chattels; and hence does not apply to a ship and 
the parts thereof, so as to make the shipowner, 
in the absence of negligence, liable for a collision 
caused by a defect in the construction in the ship's 
steam steering gear. (Adm. Div.) The European 
steering gear— 
Latent defect — Absence of negligence—Public High- 
way.—The user of a ship steered by steam steering 
gear in a crowded riveris not the user of a 
dangerous machine in such a way as to render tho 
shipowner, in the absence of negligence, liable 
for damages resulting from a collision occasioned 
by & failure of the steering apparatus. (Adm. 
Digs) peelle European ri ouan a S ERE S 
steering gear— 
Latent defect—Previous failure—Evidence of 
negligence.— Where a ehip comes into collision in 
a crowded river with another vessel by reason of 
her patent steam steering going wrong and getting 
out of control, and it is shown that such steering 
gear has on a previous occasion gone wrong ina 
similar way, and that after being carefully 
examined by a competent engineer, who has not 
been able to discover any defect, it has been re- 
placed in the ship without alteration, such user 
in a crowded river, the hand gear on the ship 
being available, is evidence of negligence, render- 
ing the shipowner liable for the damage occa- 
sioned by the collision. (Adm. Div.) The 
European home qute diese Aet cael e 


24. Danube Regulations, Titre 2, cap. 2, art. 34— 


Duty of vessels as to side of river —Fog.—Under 
art. 34, cap. 2, titre 2, of the Danube Regulations, 
directing that, where two steamships meet going 
in opposite directions, “ils sont tenus de se 
diriger de telle sorte qu'ila viennent tous deux sur 
tribord. A cet effet le bátiment qui remonte le 
fleuve doit appuyer vers la rive gauche, et celui 
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qui descend vers la rive droite,” vessels going 
down the river are bound to keep to the right 
bank, and if a vessel in a mist after sunset keep 
to the left bank and come into collision with 
another vessel, the breach of the rule is negli- 
gence. (Priv. Co.) The Yourrt; The Spearman. 


25. Humber Navigation Rules—Regulations for Pre- 
venting Collisions at Sea—Merchant Shipping 
Act 1873, s. 117.— The rules for the navigation 
of the river Humber are regulations contained in 
or made under the Merchant Shipping Acts 1854 
to 1873, within the meaning of sect. 17 of the 
Merchant Shipping Act 1873; and hence their 
infringement will be visited with the result pre- 
scribed by that Act. (Adm. Div.) The Ripon .. 

26. Humber Navigation Rules, arts. 2, 11—Anchor 
light astern—Stern light—Spectal circumstances. 
— Where a two-masted vessel in pursuance of 
art. 2 of the Rules for the Navigation of the River 
Humber, carries a second riding light astern in 
the position therein prescribed, and continues to 
carry such light after she gets under way and is 
crossing the river for the purpose of warning 
vessels going up or coming down of her position, 
the carrying of such a light at sucha height 
above the deck is a breach of the regulations, and 
cannot be deemed to be the showing of a stern 
light within the meaning of art.11, or warranted 
by the “special circumstances of the case,” 
within art. 24. (Adm. Div.) The Ripon 

27. Launch—Necessary precautions—Crowded river. 
—tThe duty of persons in charge of a launch, to 
take reasonable precautions to warn other vessels 
navigating the river before the vessel is launched, 
is to be construed as meaning that they are bound 
to take the utmost possible precautions. (Adm.) 
Tex sorge operto rs to tees Ne Ens 

28. Launch—Necessary precautions—Tugs in atten- 
dance—River Mersey —Tugs in attendance on a 
launch in the river Mersey should be dressed 
with flags, and should give warning to approach- 
ing vessols that the launch is about to take place. 
(Adm.) The George Roper 

29. Lien—Priority—Seamen’s wages—Foreign ship. 
—The plaintiffs in a damage action in which a 
foreign ship proceeded against has been sold by 
order of the court, and the proceeds brought into 
court to satisfy the claims against her, having no 
effective remedy except against the ship, are 
entitled to payment of their claim out of the 
proceeds in precedence to the seamen’s claim 
against such proceeds for wages earnod on the 
ship subsequently to the collision. (Ct. of App.) 
TP HMM or e genot eie] 

30. Loss of Ufe—Action for—Inquiry or refusal 
thereof by Board of Trade— Foreign ship.—Sect. 
512 of the Merchant Shipping Act 1854, dis- 
entitling a party to bring an action to recover 
damages for loss of life or personal injury caused 
by a collision, unless the Board of Trade has com- 
pleted or refused to institute an inquiry into the 
disaster, does not apply to foreign ships. (Adm. 
Div.) The Vera Cruz .. 

31. Loss of life—Action in personam—Admiralty 
jurisdiction —J: udicatureActs—Both ships to blame 
—Contributory negligence.—The Admiralty Court 
had no jurisdiction prior to the Judicature Act 
1873 to entertain claims for loss of life, and there 
waa consequently no rule in the Admiralty Court 
as to the division of damages in cases of loss of 
life, and as sect. 25, sub-sect. 9, of the Judicature 
Act 1873 has made no alteration in the principles 
of law as to the division of damages, passengers 
killed in a collision between two ships can recover 
nothing where both ships are to blame. (Adm. 
Div. The Bernina ......... eere one Senis 
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32. Loss of life—Action in rem—Both ships to 


blame—Admiralty rule as to division of damages 
—Death of master—Right of recovery.—The ships 
A. and V. C. came into collision, for which both 
were found to blame, the A. for breach of the 
statutory regulations for preventing collisions 
referred to in sect. 17 of the Merchant Shipping 
Act 1873, the V. C. forimproper navigation. The 
master of the A. was drowned. His personal 
representative brought an action in rem under 
Lord Campbell’s Act against the owner of the V. 
C. to recover damages for his loss, Held, that 
though the deceased was deemed to have been 
guilty of contributory negligence by reason of the 
breach of the regulations, the Admiralty Court 
rule as to the division of damages was applicable, 
and the plaintiff was entitled to recover half the 
damages sustained by the loss of the deceased. 
(Adm. Div.) The Vera Cruz 


33. Loss of life—Both ships to blame—Identification 


with carrying ship—Contributory negligence— 
Action in personam—Lord Campbells Act 1846 
(9 & 10 Vict. c. 93).— Where passengers are killed 
in a collisicn between two ships for which both 
&re to blame, the deceased are so identified with 
their carrying ship as to be deemed to be guilty 
of contributory negligence, and hence their 
personal representatives suing the owners of the 
non-carrying ship under Lord Campbell’s Act can 
recover nothing. (Adm. Div.) The Bernina ... 


34. Merchant Shipping Act 1873, s. 16—Duty to 


vender assistance—Vessel — injured —8Showing 
lighis.—The duty to render assistance under sect. 
16 of the Merchant Shipping Act 1873 is nof con- 
fined to rendering actual assistance; but if a 
vessel whose duty it is to render assistance is so 
injured that the only assistance she can render is 
to burn rockets or hoist a globe light so as to 
indicate her position, she is bound to do so, and 
in default of so doing, she is, in the absence of 
proof to the contrary, tà, blame for the collision. 
(Adm. The Emmy Haase 


35. Practice— Bail — Counter-claim — Discontinu- 


ance of principal aciion —Admiraliy Court Act 
1861 (24 Vict.c. 10),s. 34.— The power of the 
Admiralty Division under sect. 34 of the 
Admiralty Court Act 1861 to order an action to 
be stayed until bail has been given to answer a 
eross-action or counter-claim, does not extend 
to making an absolute order to give bail, and in 
a damage action in which the plaintiffs bad dis- 
continued after the defendants had counter. 
claimed, the court refused to enforce an order, 
made by the registrar, to give bail to &nswer 
such counter-claim. (Adm.) The Alexander ... 


36. Practice—Brilish and foreign ships—Deposi- 


tions before Receiver of Wreck— Inspection of docu- 
ments—Privilege—In a damage action, arising 
out of acollision between a British and foreign 
ship, copies of depositions made before the 
Receiver of Wreck by the crew of the British 
ship, and obtained from the Board of Trade by 
the owners of the British ship for the purposes 
of the action,”are privileged, and inspection of 
them cannot be obtained by the owners of the 
foreign ship, even although the Board of Trade 
on the ground that no such depositions have been 
made by any member of the foreign crew, has 
refused to allow the foreign owners to see them. 
(Adm.) The Palermo 


37. Practice— City of London Court—Warrant of 


Arrest— Execution—Builif—Contempt of court — 
County Courts Admiralty Jurisdiction Act 1868 (31 
4 32 Vict. c. 71), ss. 23, 35.—A warrant of arrest 
issued in an action in rem, instituted for collision 
in the City of London Court, and directed to the 
high bailiff of the said court and others the 
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bailiffs thereof, is not duly executed if executed 
by a clerk in the bailiff’s office, who is not a 
bailiff, and hence the master of the vessel so 
arrested is not guilty of contempt of court in 
removing her; but semble, if the warrant had 
been addressed to the clerk as an officer of the 
court it might, under the provisions of the County 
Court Admiralty Jurisdiction Act 1868, s. 23, 
have been duly served by him. (Adm. Div.) The 
Palomares Mo Mea Og mese page 


38. Practice—County Court action—Transfer to 
High Cowrt—Consolidation—Conduct of action.— 
Where a County Court action, instituted to re- 
cover damages arising out of a collision with the 
defendants’ vessel, is, at the instance of the plain- 
tiffs, transferred to the High Court, and there 
consolidated with an action instituted in the 
Admiralty Division of the High Court by the 
defendants in the former action against the 
plaintiffs in that action subsequently to tho in- 
stitution of the County Court action, the plaintiffs 
in the County Court action, being tho first to in- 
stitute proceedings, will have the conduct of the 
consolidated actions. (Adm.) The Stork; The 
"Never RD CED LTT eee. ue. Mo Feet m dao dI C MEA 


39. Practice—Default action in rem—Motion for 
judgment—R. S. C., Order XXVII.,r.11—Affidavit. 
—Where in an action in rem for collision the do- 
fendant makes default, the plaintiff should, on 
moving for judgment, support his claim by affi- 
davit. (Adm.) The Spero Expecto ............... 

40. Practice—Evidence—Course—Mode of naviga- 
tion—Trinity Masters—Where the Admiralty 
Court is assisted by Trinity Masters, evidence as 
to a particular course and mode of navigation at 
a particular place in a dense fog and in a given 
state of the tide is notadmissible. (Adm.) The 
Topo dI ECT NOCET e e ete a a 

41. Practice — Evidence — Engincer’s log. — 
damage action the log kept by the engineer is 
admissible as evidence against his owners. (Adm. 
Div.) The Earl of Dumfries x^ ve demos 

42. Practice—Evidence— Vessel sunk in navigable 
river—Lighting of wreck— Message to harbour 
authorities.—Evidence showing that an officer of 
a sunken vessel sont a message to the harbour 
master informing him of the positionof the wreck, 
and that the harbour master undertook to light 
the wreck, and that the messenger informed the 
officer of the harbour master’s undertaking is 
admissible, as relating to anact done, and tending 
to disprove negligence on the part of the owners. 
(Ct. of App., reversing Adm.) The Douglas ...... 

43. Practice—Inspection by Trinity Masters—Admi- 
ralty Court Act 1861 (24 Vict. c. 10), s. 18.—In a 
collision action the court willnot orderthe vessels 
to be examined by the Trinity Masters prior to 
the hearing of action except under very unusual 
circumstances, and especiallynot wherethe party 
applying has had the opportunity by his witnesses 
of inspecting the vessel himself. (Adm. Div.) 
LYON AG) OOS EEL | Lo. er eres es Ee 

44. Practice—Pleading—Proof secundum allegata 
et probata.—The rule that parties are only entitled 
to recover secundum allegata et probata is com- 
plied with in a cause of collision if one material 
allegation of negligence be proved, even if all 
others fail. (P. C.) The Hochung ; The Lapwing 

45. Practice— Preliminary Act—Action under Lord 
Campbell's Act—R. S. C., Order XIX., r. 28.— 
Order XIX.,r. 28, directing that preliminary acts 
shall be filed “in actions in any division for 
damage by collision between vessels’’ applies to 
an actioninstituted in tho Queen's Bench Division 
under Lord Campbell’s Act, to recover damage 
oocasioned by the death of the deceased in a 
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collision at sea. (Butt, J.) Webster v. Manchester, 


Sheffield and Lincolnshire Railway Company page 256n. 


46. Practice—Preliminary act—Distance and bear- 
4ng—Amendment.—' The L. when first seen was 
at anchor” is an improper answer to art. 9 of a 
Preliminary Act inquiring the “distance and 
bearing of the other vessel when seen,” and the 
court at the hearing ordered the party so answer- 
ing to amend. (Adm. Div.) The Godiva ......... 

47. Practice—Preliminary Act—Incorrect answers. 
— Where in a collision action the questions in the 
Preliminary Act are improperly answered the 
court will always be disposed to view with sus- 
picion the case of the party so answering, even 
though it appears to have been accidental, and if 
it proves to have been intentional the court will 
then scrutinise the case most closely and approach 
it with the gravestsuspicion. (Adm. Div.) The 
God3uqt Ju. 1e cba dis IRR REND eR TE en 

48. Practice—Security for counter clatm—Foretgn 
Government—Admiralty Court Act 1861 (24 Vict. 
c. 10), s. 34.—The Court of Admiralty has power 
under sect. 34 of the Admiralty Court Act 1861, 
tostay proceedingsinstitutedby a foreign Govern- 
ment in rem for collision until the Government 
has given security for the amount of the defen- 
dants’ counter-claim. (Ct.of App.) The Newbattle 

49. Practice—Ship and freight under arrest with 
cargo on board—Marshal—Discharge and, sale of 
cargo.— Where in an action in rem for collision 
against ship and ffeight, in which the defendants’ 
ship was held solely to blame, and, being still 
under arrest with the cargo on board was ordered 
to be sold, the Court on motion directed the 
marshal to discharge the cargo, to retain the same 
in his custody as security for payment of the 
landing and other charges and freight, if any, due 
from the owners or consignees of the cargo in 
respect of the same, and that in default of any 
application for tho delivery of the cargo within 
fourteen days, the marshal should be authorised 
to sell such part of the cargo as might bo neces- 
sary to pay the said charges and freight, if any, 
due. (Adm. Div.) The Gettysburg... serue. 

50. Practice—Tug as third party—Application for 
direction —R. 8. C., Order XVI., rr. 18 4 21.— 
Where in an action for damage by collision the 
defendants had by notice broughtin the owner of 
a tug towing the defendants’ ship, and sought to 
make the tug liable for improper navigation and 
disobedience to orders, and the defendants applied 
for directions as to the mode of having the ques- 
tions in the action determined, the Court declined 
to give directions, and dismissed the third party 
from the action upon the ground that questions 
between the defendants and the third party, 
totally different from those between the plaintiffs 
and the defendants, might arise in the case, and 
would be embarrassing to the plaintiffs. (Adm.) 
TRE BIANCA aoii i ana n ME eL Riots OO sa cae 

51. Regulations for Preventing Collisions at Sea— 
Duty to obey—When it arises.—Per Brett, M.R.: 
The duty to executethe manœuvres prescribed by 
the Regulations for Preventing Collisions at Sea 
does not arise from the mere fact of risk of colli- 
sion, but only if such fact oughtunder the circum- 
stances to be within the knowledge of those in 
command of the ship. (Ct. of App.) The Beryl 

52. Regulations for Preventing Collisions at Sea— 
Lights—-Improperly carried—Look-out.— Where it 
is the duty of a vessel to carry or show lights, 
and those lights are not carried where they are 
visible, or uro not shown, tho court will not be 
extremely nice in finding another vessel to blame 
because those on board her failto see the first- 
mentioned vessel within a few yards of the dir- 
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tance when such vessel ought first to have been 
seen. (Adm. Div.) The Pacific eene page 
58. Regulations for Preventing Collisions at Sea— 
Merchant Shipping Act 1873 (36 § 87 Vict. c. 85), 
s. 17—Infringement of Regulations —2Death of 
master—Action under Lord Campbell’ s Act-—Con- 
iributory negligence.—Sect. 17 of the Merchant 
Shipping Act 1873, providing that in cases of 
collision a ship which has infringed any of the 
regulations for preventing collisions, contained 
in or made under the Merchant Shipping Acts 
1854 to 1873, shallbe deemed to be in fault unless 
the circumstances of the case made departure 
from the regulations necessary, 80 far affects & 
master whose ship has infringed such regulations, 
that in an action under Lord Campbell's Act to 
recover damages resulting from the death of the 
master, he will be deemed to be in fault for a 
breach of the regulations, and therefore guilty of 
contributory negligence, 80 48 to affect the right 
of recovery. (Adm. Div.) The Vera Cruz nes 

. Regulations for Preventing Collisions at Sea— 
6s eg of collision,—Tho object of the 
Regulations for Preventing Collisions at Sea is 
not merely to prevent actual collision, but also 
risk of collision, and therefore the regulations 
should be applied, not only when there is actual 
risk of collision, but also where the circumstances 
aro such that it is probable that risk of collision 
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may be involved. (Ct. of App.) The Beryl...... 321 


D ations for Preventing Collisions at Sea— 
sa Ce meth nA Port and starboard tack 
ships —Merchant Shipping Act 1873, s. 17.—The 
barque A., while sailing at night on the port tack, 
sighted the barque B. on the port bow, showing no 
lights. Thosoon the A., thinking that the B. was 
heading the same way as the A., kept on, when 
suddenly it was seen that the B. was heading for 
the A., and, although the helm of the A. was put 
hard-a-port, the vessels came into collision, tho 
stem of the A. striking the starboard side of the 
B. Inan action for collision, the Court held that 
the B. was carrying no lights, and that this being 
a breach of the regulations which might possibly 
have contributed to the collision, the B. was to 
blame; and further, that, having regard to the 
difticulty occasioned by the absence of the B.'s 
lighta, there was no negligence on the part of the 
A. in not sooner taking steps to keep out of the 
way of the B. (Priv. Co.) | The Arklow ..... pe 
56. Regulations for Preventing Collisions at Sea, 
arts, 2, 11—Lights —Flare up—Right to burn.— 
The burning of a flare by vessels other than over- 
taken and fishing vessela is not forbidden by 
art. 2 of the Regulations for Preventing Collisions 
at Sea, though blame may be attributed to a 

‘ i flare if such an exhibition is 


] exhibiting & 1e 
misesdiné and contributes to collision. (Adm. 


i Merchant Prince.......... DE s 
e v for Preventing Collisions at Sea 
1863, art. 9—Steam trawler—Lights—Look-out. 
—A ateam trawler,whilst fishing, was only carry- 

i when she ought to have been 


carrying the a 
A st ship having & f 
m n eg andin charge, was approaching the 


idnot see her until within a distance 
pene la verá o half a mile, and then did not 
alter her course until too late to avoid a collision. 
Held, that, as the officer in charge might -— 
acted sooner if he had seen & side light, and " ; 
as it was not proved that tho ubsence “a the side 
lights could not by any possibility Å. con- 
tributed to the collision, tho steam trawler m 
to blame for a breach of the regulations. (Ct. 


of App) The Dunelm enn vert s 
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58. Regulations for Preventing Collisions at Sea 
1863, art. 9—Steam trawler—Speed—Lighis.—A. 
steam trawler with her nets down and attached 
thereto is * stationary " within the meaning of 
art. 9 of the Regulations for Preventing Collis- 
sions at Sea 1863, although she has way on her 
through the water, provided such way is not more 
than is necessary to keep her under command, 
and in such circumstances she is bound only to 
carry the white light required by that article; 
but, if she exceeds that speed, she is bound by 
art, 3 of the Regulations for Preventing Colli- 
sions at Sea 1880 to carry the lights of a steam- 
ship under way. (Ct.of App.) The Dunelm page 

59. Regulations for Preventing Collisions at Sea 1863, 
art, 9—Ditto 1880, art. 11—Fishing smack—Lights 
—Stern light—Overtaking ship.—The bright white 
light carried by a trawling fishing smack when 
attached to her nets in pursuance of the provi- 
sions of art. 9 of the Regulations for Preventing 
Collisions 1863, although visible astern, is not a 
white light shown from the stern toan overtaking 
ship within the meaning of art. 11 of the Regu- 
lations for Preventing Collisions 1880. (Adm. 
Dive y dlhesFactficr me tete E E E. 


60. Regulations for Preventing Collisions at Sca, 
art. 10 (a)—Trawler’s lights—Attached to nets but 
under way.—Art 10 (a). of the Regulations for 
Preventing Collisions at Sea 1884, requiring all 
fishing vessels of twenty tons net and upwards, 
“ when under way,” to carry the ordinary lights 
of a vessel under way, unless required by other 
regulations to carry the lights therein prescribed, 
is applicable to trawlers whilst engaged in trawl- 
ing and in motion. (Adm. Div.) T'he Chuson ... 

61. Regulations for Preventing Collisions at Sea, 
art. 10 (a) —T'rawler'a lights—Bad look-out—Con- 
tribution to collision. — Where a steamship 
having come into collision with a trawler, which, 
in ‘violation of the Regulations for Preventing 
Collisions at Sea, was carrying a white masthead 
light in addition to side lights, and it appeared 
that those on board the steamship had not seen 
the white light, the court refused to hold the 
trawler to blame for the breach of the regula- 
tions, on the ground that it could not possibly 
have contributed to the collision. (Adm. Div.) 
Theshgssgn?.- 3.7 eo, ae Me eee ee 

62. Regulations for Preventing Collisions at Sea, 
art, 13—Fog—Moderate speed.—Moderate speed, 
within the meaning of art. 13 of the regulations, 
varies according to the density of the fog; the 
thicker the fog, the slower ought to be the 
speed. (Ct. of App.) The Beta; The Peter Graham 

63. Regulations for Preventing Collisions at Sea, 
arts. 13 — Fog — Moderate speed—Approaching 
ships.—Art. 18 of the Regulations for Preventing 
Collisions at Sea, which provides that every ship 
shall go at a “ moderate speed ” in a fog, requires 
the speed to become more moderate as the two 
vessels get closer together. (Ct. of App.) 
(ilesDovdogneW wm qe. 9e. em meee tes vobis 

64. Regulations for Preventing Collisions at Sea, 
arts. 18, 18—7Fog— Sailing ships—Approaching 
signals—Shortening sail.— Where a sailing ship 
in a fog hears repeated whistles of an approach- 
ing steamship, indicating possible risk of collision, 
ghe is bound to take precautions, such as 
stationing men at the braces ready to put the 
sails aback, so as to stop her way in the event of 
a collision becoming imminent. (Adm. Div.) 
Tle3SZadoliee t F9. EM ets eee Pn 

65. Regulations for Preventing Colitsions at Sea, 
art. 183—Fog—Sailing ship—Moderate speed— 
Bristol Channel.—Moderate speed for a sailing 
ship within the meaning of Art, XIII. of the 
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Regulations for Preventing Collisions 1880 in & 
dense fog in the Bristol Channel, is the slowest 
speed that she can go so as to be under command, 
and, if she carries more sail than is necessary for 
this purpose, she will be guilty of a breach of the 
article. (Ct. of App.) The Beta; The Peter 
GREMI Da Be ORT ott LA RON em t.t page 


66. Regulations for Preventing Collisions at Sea, 
arts. 13, 18—Fog—Steamship—Speed—Stopping 
and reversing—Signals. — Where those onasteam- 
ship in a dense fog hear the whistle or fog horn 
of another vessel more than once on either bow 
and in the vicinity from such a direction as to 
indicate that the other vessel is nearing them, it 
is their duty, under art. 18 of the Regulations 
for Preventing Collisions at Sea, to at once stop 
and reverse her engines, so as to bring their 
vessel to a standstill in the water. (Ct. of App) 
The John McIntyre... 4 


67. Regulations for Prove Collisions m Sea, 
arts. 13, 18 — Fog — Steamship — Approaching 
signals—Stopping and reversing—Sueed.— Where 
those in charge of a steamship in a dense fog hear 
& whistle and then others following it and getting 
nearer, even though the whistles get broader on 
their ship's bow, it is their duty on hearing the 
first whistle to reduce their speed, and as the 
vessels get nearer to bring their ship to as com- 
plete a standstill as is possible withont putting 
her out of command, and when the other vessel 
has come close to, even though not in sight, to 
stop and reverse their engines. po of I App) 
TheiDondognev. deer. coe d m 

The Earlof Dumfries. (Adm.) 
68. Regulations for Preventing Collisions at Sea, 
aris. 13— Fog — Steamship — Moderate speed.— 
Where those in charge of a steamship in a dense 
fog hear a whistle ahead, it becomes their duty 
to act sooner with their engines than if the whistle 
is heard on either bow: and in such a case they 
ought to act on the probability that the whistle 
belongs to a vessel approaching them, and that 
therefore risk of collision may be involved. (Ct. 
OLPAD ps) Tko Eb OM komm. cut. m Bete ek 
69. Regulations for Preventing Collisions at Sea, 
arts. 18, 18—Fog—Steamship—Speed.—W here 
those in charge of a steamship, going at a 
moderate speed in a dense fog, hear the steam 
whistle of another steamship in close proximity, 
but are unable to ascertain the course and 
position of the other vessel, it is their duty to 
stop and reverse the engines so as to take all 
way off her and bring her to a standstill, and if 
they neglect to do so, and a collision ensues, they 
will be held to blame for the collision. (Adm.) 
Phew kinbyweH all oem UNA. uero uum 
70. Regulations for Preventing Collisions at Sea, 
art. 13—Fog—Speed—Crossing track of vessels.— 
It is the duty of a steamship or sailing vessel, in 
accordance with art. 13 of the Regulations for 
Preventing Collisions, when she is in a fog, pass- 
ing across a course where it is to be expected 
that numerous vessels may be navigating, to 
reduce her speed to as low a rate as is consistent 
with her keeping good steering way. (Adm. Div.) 
Tko Ze dole. e ^ acm 9 edt mcm ntm 
71. Regulations for Preventing Collisions at Sea, 
art, 138—Fog horn, effect of not hearing.—The fact 
of a fog horn, alleged to have been blown on 
board a sailing ship, not being heard by those on 
an approaching ship, is not of itself proof that 
such fog horn was not blown, nor is it necessarily 
proof that there was negligence on board the 
approaching ship in not hearing it, as the direc- 
tion in which the sound would be transmitted is 
uncertain. (Adm. Div.) The Zadok............... 


| 72. Regulations for Preventing Collisions at Sea, 


art. 183—Sailing ship—Fog—8Speed — Reducing 
sail,—Semble, that it is the duty of those in charge 
of a sailing ship, when in a dense fog they hear 
a succession of whistles approaching closer and 


‘closer, to reduce her speed by taking off sail so 


as to bring her to as near a standstill as possible 
while retaining command overher. (Ct.of App.) 
Then Dordogive wc scat. « oe ratte ais l= Se page 


73. Regulations for Preventing Collisions at Sea, 


arts. 16, 20—Crossing and overtaking ship—Duty 
of.— Where one of two ships is at the same time 
crossing and overtaking the other, art. 20 of the 
Regulations for Preventing Collisions at Sea 1880 
applies, so as to render it the duty of the former 
to keep out of the way of the latter, notwith- 
standing the rule as to crossing ships, which in 
such cases does not apply. (Adm.) The Seaton 


74. Regulations for Preventing Collisions at Sea 


1884, arts. 16, 23—Steamships crossing—Going 
into dock—Special circumstances—Where a 
steamship, in charge of a pilot, bound for Penarth 
Dock, and carrying the usual docking signal of 
two bright lights aft, saw, when crossing Cardiff 
East Flat, the red and masthead lights of a 
steamship coming down Cardiff Drain, bearingon 
her starboard bow and distant from three to four 
cables length ; but the pilot in charge took no 
steps to get out of the way of the other vessel 
until a collision was inevitable, because he was of 
opinion that, as he was bound for dock, he was 
entitled to hold on, the Court held that his 
vessel was to blame for breach of art. 16 of the 
Regulations for Preventing Collisions, “there 


being no “special cireumstances " warranting a 


departure from the regulations. (Adm. Div.) 
The Sarr Andrtea,, 2. t te. Sale tet apes ms 


75. Regulations for Preventing Collisions at Sea, arts. 


16, 17, 18—Steamships crossing—Mode of keep- 
ing out of way.—Where one steamship isin such 
a position with regard to another vessel that it 
is her duty, under art. 16 (or, semble under art. 
17), to keep out of the way of the latter, it is 
not obligatory on her to easo or stop and reverse 
her engines under art. 18, so long as there is no 
reason to suppose that she will not keep out of 
the way under the ordinary action of the helm. 
(Pagi Ehe eRhonddas ot np tm ptum 


76. Regulations fov Preventing Collisions at Sea, 


art, 18—Duty to stop and reverse—When it 
arises—Risk involved-—Art. 18 of the Regulations 
for Preventing Collisions at Sea, directing that, 
when two steamships are approaching so as to 
involve risk of collision, they shall slacken their 
speed or stop and reverse if necessary, is applic- 
able not only where the officer in command sees 
or ought to see that there is actual risk of 
collision, but also where he seea the other vessel 
doing something which may involve risk of 
collision. (Ct. of App.) The Stawmore......... 


77. Regulations for Preventing Collisions at Sea, 


art. 18—Duty to stop and reverse—When it 
arises—Risk nvolved.— Where a steamship is 
approaching another vessel so as to involve risk 
of collision, her master is not bound on making 
out the risk to instantly stop and reverse the 
engines in compliance with art. 18 of the Regula- 
tions for Preventing Collisions at Sea, but he is 
to be allowed & reasonably short time to judge 
what the best manœuvre is under the circum- 
stances, though if he exceeds that time he will 
be held to blame for the collision. (Adm.) The 
Emmy Haase Spectres. h.e coute eot 


78. Regulations for Preventing Collisions at Sea, 


art. 18— Risk of coliision—Duty to stop— Revers- 
ing “if mecessary."— Under art. 18 of the Regu- 
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lations for Preventing Collisions at Sea, a steam- 
ship approaching another vessel go as to involve 
risk of collision, is always bound to Blacken her 
speed, but her duty to stop and reverse her 
engines is governed by tho words “if necessary. 
(Ct. of App.) The Beryl page 
79. Regulations for Preventing Collistons at Sea, 
art. 91—Narrow channel—Falmouth harbowr.— 
Art. 21 of the Regulations for Preventing Colli- 
sions providing that *'in narrow channels every 
steamship shall, when it is safe and practicable, 
keep to that side of the fairway or mid-channel 
which lies on the starboard side of such ship, 
applies to a steamship entering and passing up 
Falmouth harbour, and if a steamer golng into 
that harbour keeps to the side of the channel 
which lies on her port hand, she violates the 
regulations. (Adm. Div) The Clydach......... 
80. Regulations for Preventing Collisions at Sea, 
art. 21—Narrow channel—Straits af Messina.— 
The Straits of Messina between Ganzirri and 
Faro Point on the Sicilian shore and Pezzo Point 
and Alta Fiumara on the Calabrian shore are a 
little less than two miles in width, and are a 
narrow channel within the meaning of art. 21 of 
the Regulations for Preventing Collisions at Sea. 
(Priv. Co.) The TAG rE Toa a cM eee 


81. Regulations for Preventing Collisions at Sea, 


art. 22—Keeping course2-Slackening speed.—The 
duty of a vessel to “ keep her course" under 
art. 22 of the Regulations for Preventing Colli- 
sions at Sea is complied with if she keeps her 
heading, whilst checking her speed, because art. 
22 covers direction only, and not speed. (Ct. of 
App.) The Beryl 
82. Regulations for Preventing Collisions at Sea, 
arts. 18, 23— Departure from—Not stopping and 
reversing—Only chance.—A steamship approach- 
ing another vesse} so as to involve risk of 
collision is justified in keeping her engines going 
full speed ahead where she is placed in a position 
of unexpected danger by the neglect of the other 
vessel to exhibit one of her lights whilst showing 
the other in àn improper place, and where such 
going ahead is, in fact, the only chance of avoid: 
ing & collision. (Ct. of App.) The Benares...... 
83. Regulations for Preventing Collisions at Sea, 
art. 23—Departure from—Special cirewmstamces 
—Only chance.—Departuro from the Regulations 
for Preventing Collisions at Sea is justifiable 
under arb. 23, where the departure is the only 
chance of avoiding the collision, and is, in fact, 
the best mancuvre under the circumstances. (Ct. 
) Tha Benares..... eene 
Nacho Rules, art. 22—Speed over the 
ground —Not through water,—In art. 22 of the 
Rules for the Navigation of the River Tees, pro- 
viding that “no stcamship shall at any time be 
navigated in any part of the river at a higher 
rate of speed than a maximum speed of six miles 
an hour,” the speed mentioned is speed over the 


ground and not through the water. (Ct. of App.) 


Hin ror Cog e 1o EE Es aas eee 
85. Thames Conservancy Rules—Efect of pla 
Merchant Shipping Act, 1873, sect. 17.—The Ru " 
for the Navigation of the River Thames are no 


Na T idus t Shippin 
rules within sect. 17 of the mg I E ‘i 


Act , and therefore a vessel IS 
E Bron * be in fault” for an infringement of 


these rules, unless it be shown that the ees 
ment did, in fact, cause Or contribute S e 
collision, (H. of L.) The Margaret; Cayzer 
and others v. The Carron Company 
The Harton (Adm.) 

86. Thames Conservancy Rules, 
points—Blackwall Point.—Bul 


á Rounding 
es 23 of the Thames 
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90. Thames Conservancy 


Conservancy Rules providing that steam vessels 
navigating against the tide shall before rounding 
certain points in the river ease their engines and 
wait till other vessels rounding the point have 
passed clear is not confined to the seaward side 
of a line drawn from Blackwall Point to Bow 
Creek, but applies to both sides of the point. 
(H. of L.) The Margaret; Cayzer and others v. 
The Carron Company... eene page 


87. Thames Conservancy Rules, art. 23—Rounding 


points.—The words “rounding & point,” as used 
in art. 23 of the Thames Conservancy Rules, 
begin to apply when a vessel having to round is 
obliged to use her steering gear for the purpose 
of continuing her course round it, and cease to 
apply when that necessity terminates. (Ct. of 


88. Thames Conservancy Rules, art. 23—Rounding 


points.—Art. 23 of the Thames Conservancy 
Rules applies during the whole time & steamship 
is rounding against the tide any of the points 
therein enumerated, and is not confined to the 
case of a vessel in the reach adjoining the point, 
and before she has begun to round it, sighting 
another vessel in the reach on either side of the 
point. (C. of App.) The Margaret.............. ; 


89. Thames Conservancy Rules, art. 23—Hound- 


ing points—Easing.—Where a steamship in the 
river Thames having come out of dock, and being 
bound down the river finds herself with the tide 
against her on the bend of any of the points 
enumerated in art. 23 of the'Thames Conservancy 
Rules, where the river has begun to curve round, 
and those on board of her see another steamship 
in the reach below preparing to round the point 
with the tide, the first steamship is bound by the 
23rd article to ease her engines and wait until 
the other vessel has passed clear. (Ct. of App.) 
The Margaret........... ato sles tS gi veel ees 
Rules, art. 22, 23—Round- 
ing points—Hasing—Us@ of helm.—Where a 
vessel, proceeding down the river against a flood 
tide and about to round a point under her port 
helm, is bound to act under rule 23 of the Thames 
Conservancy Rules, she does not act inconsis- 
tently with rule 23 if she ports her helm in com- 
pliance with rule 22. (Adm.) The Margaret... 


91. Tug and tow—Joint tort feasors—Agreement as 


to payment of damages between tug and tow.— 
The schooner J. M. S. having come into collision 
with a tug and her tow, a damage action in rem 
was instituted by the owners of the schooner 
against the tug to recover all the damages 
occasioned by the collision. Subsequently to 
the collision the plaintiffs received from the 
owners of the tow a sum of money, described in 
an agreement entered into between these parties 
“ as an advance on account of the damages to be 
recovered from the owners of the tug.” By the 
agreement it was agreed that the owners of the 
tow should give the plaintiffs all information and 
assistance necessary to bring the action to a 
successful issue; that if the schooner and the 
tug should both be held to blame, the plaintiffs 
should repay any sum by which the money already 
paid exceeded the moiety of damages recoverable 
against the tug ; and that, as a basis of the 
arrangement, it was understood that the schooner 
should be found blameless for the collision. The 
Court, having found the tug alone to blame, 
held that the above payment was not such a pay- 
ment by the tow in satisfaction of the damages 
occasioned by the collision as amounted to a 
settlement in discharge of the action, and was 
consequently no bar to the action, and that, not- 
withstanding the advance paid by the tow, the 
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plaintiffs were entitled to recover from the 
defendants all the damages occasioned by the 
collision. (Adm. Div.) The Stormcock...... page 470 

92. Tyne Navigation Rules, art. 20— Vessel entering 
river—Side of mid-channel.—Where a vessel 
entering the Tyne from the southward, in order 
to get upon a course to take her up the river on 
the north side, crosses from south to north of 
mid-channel at from two to three cables lengths 
outside the south pier she thereby infringes bye- 
law 20 for the Regulation of the River Tyne, 
directing that vessels shall be brought into the 
port to the north of mid-channel ; and she ought, 
on the proper construction of the bye-law, to 
have crossed from south to north at some con- 
siderable distance outside the pierheads. (Adm. 
Div. Since affirmed on appeal. See next 
volume Jai Bhe tH arves tant cesses eeu uxo d 546 

93. Vessel sunk in navigable river—Abandonment 
—Duty to light—Owners—Harbour master— 
Wrecks Removal Act 1877 (40 d 41 Vict. c. 67). 
—Where a vessel is sunk in a navigable river 
by collision, for which she is held solely to blame, 
a duty of lighting the wreck is not imposed upon 
her owners, though they claim the ownership, if 
the vessel has been abandoned, and the harbour 
master under the provisions of the Removal of 
Wrecks Act 1877 has undertaken to have the 
wreck lighted, and her owners are not liable for 
damage resulting from the absence of such light- 
ing (Ct. of App., reversing Adm.) The Douglas 15 

See Carriage of Goods, Nos. 19, 20, 23, 29—Carriage 
of Passengers, No. 1—Practice, Nos. 1, 8, 9, 12, 
15, 17, 22, 23, 36—8alvage, Nos. 15, 16— Wrecks 
Removal. 


COMMISSION ON BAIL. 
Bee Collision, No. 20—Practice, No. 10. 


COMMUNICATION. 
Bee Charter-party, No. 1. 


COMPULSORY PILOTAGE. 
Bee Collision, Nos. 1 to 7, 10, 12. 


CONCEALMENT. 
See Marine Insurttnce, Nos. 2, 3, 4. 


CONSEQUENTIAL DAMAGE. 
See Collision, Nos. 13, 15. 


CONSIGNOR AND CONSIGNEE. 
See Carriage of Goods, Nos. 9, 11, 26— Principal 
and Agent—Sale of Goods. 
[CONSOLIDATED ACTIONS. 
See Collision, No. 38. 


CONSPIRACY. 
See Shipowners, Nos. 2, 3. 


CONSTRUCTIVE TOTAL LOSS. 
See Marine Insurance, Nos. 7, 14, 15, 18. 


CONSUL. 
See Wages, No, 2. 


CONTRIBUTION. 
See General Average—Marine Insurance Association. 


CO-OWNERS. 


See Jurisdiction, No. 1—Practice, No.26—Restraint 
—Shipowners, No. 4 to 8, 11. 


COSTS. 


See Collision, Nos. 7 to 10—Limitation of Liability, 
No. 1—Practice, Nos. 4, 10 to 17, 21, 26, 35, 36 
—Salvage, Nos. 1, 10, 17, 18, 34—Shipowners, 
No. 6—Wrecks and Casualties, Nos. 1, 4. 


COUNSEL. 
See Practice, Nos, 12, 15, 17. 


COUNTER-CLAIM. 


See Collision, Nos. 7, 8, 35, 48—Practice, Nos. 2, 
3, 18—Salvage, Nos. 12, 31. 


COUNTY COURTS ADMIRALTY JURISDIC- 
TION. 


Carriage of Goods—Passengers’ Luggage—County 
Courts Admiralty Juriediction Acts 1868 and 
1869.—The County Courts Admiralty Jurisdic- 
tion Amondment Act 1869, s. 2, empowering 
County Courts with Admiralty jurisdiction to try 
claims *arising out of amy agreement made in 
relation to the carriage of goods in any ship,” 
does not cover a passenger's personal luggage. 

(Q. B. Div.) Reg. v. Judge of the City of London 
(LTT See co orto eet ette tte m AR page 283 


See Collision, Nos. 37, 38— Practice No. 6. 


CREW SPACE. 
See Limitation of Liability, No. 4. 


CROSS ACTION. 
See Practice, No. 18. 


CROSSING SHIPS. 
See Collision, Nos. 74, 75. 


CUSTOM. 
See Carriage of Goods, Nos. 11, 14, 15. 


CUSTOMS AUTHORITIES. 
See Practice, No. 7. 


DAMAGE. 


1 Falmouth Harbour—Harbour master—Authority 
of--Beaching—Negligence—-Liability of commis- 
sioners.—It being within the scope of the 
authority of the harbour master of Falmouth 
Harbour, upon the proper construction of the 
Acts relating thereto, to regulate the place and 
manner of beaching a vessel therein for repairs, 
an order given by him to those in charge of a 
vessel to let go their anchor in such a way that 
the vessel sits upon it in beaching and is thereby 
injured, is negligence, for which the Harbour 
Commissioners, as his employers, are liable. (Ct. 
of App., affirming Adm.) The Rhosina ...... 350, 400 

2 Harbour master —Authority—Limits of harbowr— 
Beaching ship—Negligence—Liability of commis- 
sioners.—Where a vessel is, in obedience to bye- 
laws, being beached in & harbour under the 
directions of the harbour master, and in order to 
reach the place of beaching selected by the 
harbour master she is properly passing through 
waters outside the limits of the authority of the 
Harbour Commissioners (whose servant the 
harbour master is), and while outside such limits 
damage is occasioned to her by the negligence of 
the harbour master in giving an improper order, 
the Harbour Commissioners are liable for the 
damage thereby occasioned. (Ct. of App., affirm- 
ing Adm.) The Rhosina esee 990. 460 
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DAMAGE TO CaRGO. 


Evidence—Master’s letter to owners.—In an action 
for damage to cargo caused by the vessel run- 
ning aground, s letter written by the master to 
his owners, stating the circumstances under 
which the vessel went ashore, is admissible as 
evidence against the defondants. (Adm.) Burt 
and others v. Livingstone; The Solway ere- 

See Carriage of Goods, Nos. 3, 4, 6, 21, 22, 24, 31, 32. 
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DAMAGES. 


See Carriage of Goods, Nos. 5, 23, 29, 80— Colli- 
sion, Nos. 11 to 20, 32, 32— Master's Wages and 


Disbursements, No. 18— Practice, No. 10. 


DANUBE COMMISSION RULES. 
See Collision, No. 24. 


DECK LOAD. 
Seo General Average, No. 1. 


DEFAULT ACTION. 


Seo Bottomry, No. 8— Collision, No. 39— Practice, 
Nos. 20, 28, 29— Salvage, No. 37. 


DELIVERY. 


See Carriage of Goods, Nas. 2, 7 to 11, 15, 18, 26-- 
Wages, No. 1. 


DEMURBAGE. 


See Carriage of Goods, Nos. 12 to 18, 27—Coll- 
sion, No. 19—Salwage, No. 19. 


DEPOSITIONS. 
See Collision, No. 36. 


DERELICT. 
Seo Salvage, Nos. 4, 5, 6. 


DISBURSEMENTS. 
Seo Master's Wages and Disbursements. 


DISCOVERY OF DOCUMENTS. 
Seo Practice, No. 21. 


DISTRESS. 
See Sale of Ship, Nos. 2, 3. 


DOCK. 
See Carriage of Goods, Nos. 7, 11, 12— Collision 
No. 74. 


DOCK. EU ME K E 
Authority-—Bye-laws—Power to exclude “ iumpers: 

KS Neue and Piers Clauses Act 1347— 
27 Vict, c. exzxi., 88. 9, 10, 101,102 and 115.—A 
dock company under a special Act incorporating 
the Harbours, Docks, and Piers Clauses Act 
1847, which provides that the undertakers may 
make bye-laws (inter alia) for regulating the 
shipping and unshipping of all goods within the 
limits of the dock, and for regulating the duties 
and conduct of all persons, 88 well servants of 
the undertakers as others, who should be em- 
ployed in the dock, cannot make a bye-law ex- 
cluding from their premises or aay vessel therein 
certain labourers called “ lumpers, unless 
specially authorised by them, such bye-law being 
ultra vires and invalid. (Cave, J.) Dick and 
Page v. Badart Frères een 


DOUBLE LITIGATION. 
Beo Practice, Nos. 22, 23, 24, 29. 


DOUBLE PAY. 
See Masters Wages and Disbursements, Nos. 1, 2. 


ELECTION. 
See Practice, Nos. 22, 24, 95. 


ERROR OF JUDGMENT. 
See Wrecks and. Casualties, No. 6. 


ESTOPPEL. 
See Carriage of Goods, No. 2—Marine Insurance 
Association—Sale of Ship, No. 1. 
EVIDENCE. 


See Charter-party, No. 7—Oollision, Nos. 23, 40, 
41, 42—Damage to Cargo—Master’s Wages and 
Disbursements, No. 5—Practice, No. 15—Salvage, 
Nos. 19, 21, 23, 38, 35 —Wrecha and Casualties, 
Nos. 1, 2. 

EXCEPTED PERILS. 


See Carriage of Goods, Nos. 19 to 24—Chorter-parí, 
No. 5. 


FALMOUTH HARBOUR. 
See Damage, No. 1. 


FINAL SAILING. 
See Carriage of Goods, No. 25. 


FISHING, LOSS OF. 
See Collision, No. 19. 


FISHING VESSELS. 
See Collision, Nos. 57 to 61. 


FLARE-U? LIGHT. 
See Collision, No. 56. 


FOG. 
See Collision, Nos. 1, 24, 40, 62 to 72. 


FOG-HORN. 
See Collision, No. 71. 


FOREIGN PORT. 
See Charter-party, Nos. 1, 2. 


FOREIGN SHIP. 

Sea Chain Cables and Anchors Act 1874—Collision, 
Nos. 29, 30, 86—Limitation of Liability, No. 4— 
Necessavies, Nos. 4, 6—Practice, No. 20— Wages, 
No 2. 


FREIGHT. 


See Bills of Lading Act—Carriage of Goods, Nos. 
1, 5, 25 to 28, 80— Collision, Nos. 11, 16, 17, 49— 
Marine Insurance, Nos. 1, 8 to 11—Stoppage in 
Transitu, No. 1—Wages, No. 1. 


FROST. 
See Carriage of Goods, No. 12. 


GENERAL AVERAGE. 


1. Deck cargo—" At merchant's risk "—Jettison.— 
Words in a charter-party providing that a deck 
load of timber is to be carried at full freight, 
but “at merchant's risk,” do not preclude the 
owner of the deck load from recovering general 
average contribution X the cargo is carried on 
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deck by the custom of trade and is jettisoned. 
(Ct. of App., reversing Q. B. Div.) Burton and 
COVEN GIST: NGO)... eR page 84, 187 
Port of refuge exrpense—Perils of the sea—Reload- 
ing and subsequent expenses —Where a vessel 
laden with cargo is compelled to put into port to 
repair an injury which is the subject of particu- 
lar average, the expense of reloading the cargo, 
necessarily unloaded for the purpose of repairing 
the injury and expenses incurred for port 
charges, pilotage, and other charges subsequent 
to reloading, are not chargeable to general aver- 


age. (H. of L., affirming Ct. of App.) Svensden 
Vs Wallaces tm Sm ste E. tI 87, 232, 453 
. Salvage—Towage contract—Liability of cargo 


owners.—Where a master enters into a towage 
contract, rendering the shipowners liable to pay 
a sum of money named in the contract whether 
the services prove beneficial or not, and the 
ship and cargo are thereby saved, the remunera- 
tion agreed upon may be the subject of a general 
average contribution. (H. of L.) Anderson, 
Tritton, and Co, v. Ocean Steamship Company... 401 
Salvage expenses—Reasonableness— What charge- 
able to general average—Question for jury.—The 
fact that a shipowner has become liable to pay, 
and has paid, a sum of money for services ren- 
dered to the ship and cargo, and that such pay- 
ment was reasonable, does not show conclusively 
that the whole of such sum is chargeable to 
general average. Before the owners of cargo can 
become liable for a general average contribution 
it must be left to the jury to find what sum 
should properly be charged to general average 
under the circumstances. (H.of L., reversing 
Ct. of App.) Anderson, Tritton, and Co. v. Ocean 
Steamship Company |... eee] 202, 401 
Security—Liverpool bond—Deposit—Unreason- 
able form.—When there has been a general aver- 
age loss incurred, and the contributions have not 
been ascertained, the shipowner is not entitled 
to make delivery of the cargo conditional upon 
the consignees signing an average bond in the 
form known as the Liverpool average bond, and 
making a deposit of 10 per cent. on the esti- 
mated value of their goods in the joint names, as 
provided by the bond, of the shipowners and 
their average adjuster, or in the names of the 
shipowners alone, or in the name of the average 
adjuster alone. A bond in sucha form is un- 
reasonable. (Ct. of App., affirming Q. B. Div.) 
Huth and Co. v. Lamport and another; Gibbs and 
Son v. Lamport and another ............. sees. 543, 593 
Security for— Reasonableness of bond— Lien.—A. 
shipowner has alien on the cargo for general 
average, but if he requires security from the 
cargo owner for his contribution before delivering 
the goods, the required security must be reason- 


able. (Ct. of App.) Huth and Co. v. Lamport 
and another; Gibbs and Son v. Lamport and 
DROLET da, . DO LOSDRP B eee emt ette Qpo ope yoscci 593 
GENERAL SHIP. 
See Carriage of Goods, Nos. 3, 4. 
GULF OF ST. LAWRENCE. 
See Marine Insurance, No. 20. 
HARBOUR AUTHORITY. 
See Damage—Collision, No. 42—Poor Rate, No. l— 


Wrecks Removal. 


HARBOUR COMMISSIONERS. 
See Damage—Practice, No. 33. 


HARBOUR DUES. 
See Poor Rate, No. 1. 


HARBOUR MASTEE. 

See Collision, No. 93—Damage. 
HARBOUR DOCKS AND PIERS CLAUSES ACT 
1847. 

See Dock Company—St. Katherine’s Dock Act 1864. 


HULL PILOT ACT. 
See Collision, No. 6. 


HUMBER NAVIGATION RULES. 
See Collision, Nos. 25, 26. 


ICE. 
See Carriage of Goods, No. 12. 


“IMPROPER NAVIGATION.” 
See Limitation of Liability, Nos. 5, 6. 


INDORSEES. 
See Bills of Lading Act. 


INSPECTION OF DOCUMENTS. 
See Collision, No. 36. 


INSURABLE INTEREST. 
See Marine Insurance, Nos. 12, 18. 


INTERROGATORIES. 
See Carriage of Goods, Nos. 31, 32—Practice, No. 26. 
ITALIAN CODE. 
See Practice, Nos. 42,43. 
JETTISON. 
See General Average, No. 1. 


JOINDER OF PARTIES. 
See Practice, Nos. 1, 27. 


JOINT TORT FEASORS. 
See Collision, No. 91. 


JUDGMENT. 


See Bottomry, No. 8— Collision, No. 39— Practice, Nos. 


2, 3, 28, 29— Sale of Ship, No. 1. 


JUDICATURE ACTS. 
See Collision, No. 31. 


JURISDICTION. 


1. Co-Ownership action—Port of Registry Guernsey 
—Admiratty Court Act 1861, s. 8.—The Admi- 
ralty Division has no jurisdiction over an action 
in rem, instituted under sect. 8 of the Admiralty 
Court Act 1861, claiming an account of the earn- 
ings and sale of & ship when the ship is regis- 
tered at the port of Guernsey, and not at any port 
in England or Wales. (Adm. Div.) The Robin- 
sons and The Satellite |......... eee page 938 

2. Loss of life— Collision—-Action in rem—Admi- 
ralty Court Act 1861, s. 7—Lord Campbell's Act. 
The Admiralty Division has no jurisdietion to 
entertain proceedings in rem for damages occa- 
sioned by loss of life, the words “ damage done by 
any ship” in sect. 7 of the Admiralty Court Act 
1861 not covering an injury resulting in loss of 
life, and not extending the provisions of Lord 


MARITIME LAW CASES. 


SUBJECTS OF CASES. 


>, 
Cr 


Campbell’s Act so aa to include an action inrem. 
(H. of L., affirming Ct. of App) The Fera 
Cruz 5:5. 5. EIE E gine eese page 270, 
8. Loss of Life—Collision—Limitation of lia- 
bility—Claims under Lord Campbell's Act.— 
Semble per Brett, M.R. : Uf in an action for limita- 
tion of liability, some of the claimants are claim- 
ing under Lord Campbell’s Act in respect of 
damages occasioned by loss of life, the Admiralty 
Division may entertain such claims. (Ut of 
App.) The Vera Orn eee iisttey 
See County Courts Admiralty Jurisdiction—Col- 


lision, No. 31—Wages, Nos. 2, 3. 
JURY. 


No. 9—General Average, No. 4— 
vactice, Nos. 30, 51. 


386 


270 


See hario o hy 


LACHES. 

See Limitation of Liability, No. 8— Master's Wages 
and Disbursements, Nos. 7, 11. 
LANDLORD AND TENANT. 

See Sale of Ship, No. 3. 


LATENT DEFECT. 
Goods, No. 33.—Collision, Nos. 21, 22, 
23—8Salvage, No. 12. 
LAUNCH. 
See Collision, Nos. 27, 28. 


See Carriage of 


LAY DAYS. 
See Carriage of Goods, Nos. 14, 15. 


LIEN. 


Bee Carriage of Goods, Nos. 5, 26, 28—Collision, No. 
29— General Average, No. 6—HMaslers Wages and 
Disbursements, Nos. 4 to 12—Necessaries, Nos. 3, 4, 
6,7—Practice, Nos. 42, 48, 44—-Btoppages in Tran- 
situ, No. 1— Wages, No. 6. 

LIFE CLAIMS. 

Beo Carriage of Passengers, No. 1—Collision, Nos. 30 
to 33 — Jurisdiction, Nos. 2, 3— Limitation of 
Liability, Nos. 9, 10. 

LIFE SALVAGE. 
See Salvage, Nos. 4, 5, 25, 26, 27. 


LIGHTHOUSE. 
See Poor Rate, Nos. 2, 3. 


LIGHTERMAN. 
See Carriage of Goods, No. 10—Marine Insurance, No. 4. 


LIGHTERS. 
See Carriage of Goods, No. 11. 


LIGHTS. 
Seo Collision, Nos. 4, 26, 34, 42, 52, 58, 57 to 61, 93. 


LIMITATION OF LIABILITY. 


1. Costs—Iseues raised by defendant.—In an action 
for limitation of liability, where the defendants 
raised an issue which was decided against them, 
the Court ordered the plaintiffs to pay all the 
costa of the action, except the costs incidental to 
the raising of such issue, as to which each party 
was to pay his own costa. (Adm.) The Wark- 
AORTA Sb eaniich RETE, TRUE ene ne Oo ve ee rumque 
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2. Crown —Admiraliy stores—Admiralty suits Act 
1868 (81 4 32 Vict. c. 78), s. 3.—Assuming that 
the Crown is not bound by the Merchant Shipping 
Acts, it may nevertheless, under the provisions of 
the Admiralty Suits Act 1868, claim against the 
fund in a limitation of liability actionin respect 
of the loss of Admiralty stores by collision. 
(Adm. Div.) The Zoe... eene page 

3. Crown—Rights of —Amount of Shipowner's lia- 
bility—Merchant Shipping Acts—Quære : Can the 
Crown, where a shipowner limits his liability, 
enforce any claim beyond tbe amount limited by 
the Merchant Shipping Acts? (Adm. Div.) The 
Zoe 

4. Foreign ship—Crew Space—Merchant Shipping 
Act 1854 (17 4 18 Vict. c. 104), s. 21, sub-sect. 4 
—Merchant Shipping Act 1867 (30 4 31 Vict. c. 
124), s. 9.—The owners of & foreign ship, in 
limiting their liability, are entitled to the deduc- 
tions in respect of crew space allowed by the 
Merchant Shipping Act 1854, 8. 21, sub-seot. 4, if 
the provisions of that Aot have been complied 
with, although there has been no compliance with 
the requirements of the Merchant Shipping Act 
1867,8.9. (Adm. Div.) The Palermo 

5. “Improper navigation" — Caused by owner's 
servant or agent—Merchant Shipping Act Amend- 
ment Act 1862, s. 54.—All damage wrongfully 
done by one ship to another whilst the ship that 
does the damage is being navigated, and where the 
wrongful act of the ship which does the damage 
is due to the negligence of any person for whose 
negligence the owner is liable, is comprised within 
sect 54 of the Merchant Shipping Act Amend- 
ment Act 1862, unless such negligence occurs 
with the privity of the owner. (per Brett, M.B., 
Ct. of App.) The Warkworth ......... eene 

6. “ Improper navigation" —JDefect in machinery 
—Merchant Shipping Act Amendment Act 1862, 
8. 54-— Where a ship ig held liable for a collision 
caused by a defectin He. machinery, and such 
defect is due not to the master or crew, but to the 
negligence or default of other persons who are 
employed by the shipowner to repair the 
machinery on shore before the commencement of 
the voyage, and for the purposes of the voyage, 
the collision is nevertheless occasioned by ''im- 
proper navigation” within the meaning of sect. 
54, sub-sect. 4, of the Merchant Shipping Act 
Amendment Act 1862 (25 & 26 Vict. c. 63), Bo as 
to entitle the owner to limit his liability under 
the provisions of that Act. (Ct. of App., affirm- 
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ing Adm.) The Warkworth............ eee 194, 
7. Master also part owner—Right of other owners— 
Reservation of master's liability.—lIn an action 
by shipowners to limit their liability in respect of 
a collision with their vessel, where it appeared 
that the master, who was on board at the time of 
the collision, was a part owner, and the collision 
oceurred without the negligence or privity of the 
remainderof the owners, they have aright to have 
their liability limited, with a reservation of any 
right of action there may be against the master 
personally in respect of his negligence. (Adm.) 
The Cricket; The Endeavour... .....-serseseeereecseaee 
8. Practice — Bringing in claims —Extension of 
time—Laches.—In a limitation of liability action 
a claim may be brought in upon terms after the 
time fixed by the decree for bringing in claims 
has expired, provided the claimant has not been 
guilty of laches disentitling him to the indulgence. 
(Adm. Div.) The Zoe ...... e noa 
9. Practice—Loss of life—Damage to ship, goods, 
and, merchandise—Payment into court— Affidavit. 
— Rn an action of limitation of liability, where 
the plaintiffs have paid into court, or are willing 
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to pay ‘in, Bl. per ton in respect of damage to ship, 
goods, and merchandise, but seek in respect of 
the life claims to pay into court, or give bail for 
an amount less than their total liability under the 
Merchant Shipping Act, the court, before fixing 
such amount, will require the plaintiffs to state 
on affidavit the names of the persons killed and 
injured their condition in life, the number of 
those who are legally entitled to claim, the 
number of claims that have been settled, and 
the amounts paid in settlement. (Adm. Div.) 
The Dione ........ TUM, TOIT eda Tuer. page 
10. Practice—Loss of Vife—Damage to ship, goods, 
and merchandise—Stay of actions.—In an action 
for limitation of liability, where it appeared that 
all the claims in respect of loss of life had been 
settled, the Court ordered that upon payment in 
of 81. per ton, all persons having any claim, either 
in respect of loss of life or damage to ship, 
goods, or merchandise, should be restrained from 
bringing any action in respect of the collision. 
(Adm. Div.) The Foscolino............... eee a 
11. Tonnage—Ship’s register—Merchant Shipping 
Act Amendment Act 1862, s. 54.—The tonnage in 
respect of which shipowners are entitled to limit 
their liability under sect. 54 of the Merchant 
Shipping Act Amendment Act 1862 is the tonnage 
appearing on the ship’s register which was in 
force at the time of collision. (Adm. Div.) 
VIT TISSU te pee oM 
12. Two Collisions—Amount of liability-—Separate 
acts of negligence — Merchant Shipping Act 
Amendment Act 1862 (25 § 26 Vict. c. 63), s. 54.— 
Where a ship comes into collision with two 
vessels one after the other, there being a short 
interval between the two collisions, the ship- 
owner will be entitled to limit his liability to 8l. 
per ton (there being no loss of life) if the first 
collision is the substantial and efficacious cause 
of the second, and there is no separate act of 
negligence on the part of those in charge of the 
plaintiffs’ ship in respect of the second collision. 
(Adm. Div.) The Creadon 


See Carriage of Goods, No. 22—Jurisdiction, No. 3 
—Practice, Nos. 8, 9. 


LIS ALIBI PENDENS. 
See Practice, Nos. 22, 23, 24, 25. 


LIVERPOOL AVERAGE BOND. 
See General Average, No. 5. 


LOADING. 
See Carriage of Goods, No. 13. 


LORD CAMPBELL'S ACT 1846. 


See Collision, Nos. 33, 45, 53—Jurisdiction, Nos. 
2, 8— Practice, No. 1. 


LOSS OF CARGO. 
See Carriage of Goods, No. 28 


LOSS OF LIFE. 


See Carriage of Passengers, No. 1— Collision, Nos. 
30 to 33—Jwrisdiction, Nos. 2, 3—Limitation of 
Liability, Nos. 9, 10—Wrecks and Casualties, 
No. 6. 


LOSS OF MARKET. 
See Collision, No. 18. 


LOSS OF PROFITS. 
See Salvage, Nos. 3, 19, 21, 22, 23, 24. 
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LUMPERS. 
See Dock Company. 


MANAGING OWNER. 


See Master's Wages and Disbursements, Nos. 3, 5, 


12— Necessaries, —Nos. 1, 2—Practice, No. 11— 
Shipowners, Nos. 6, 7, 10. 


MARINE INSURANCE. 


1. Abandonment—Subrogation of rights—Chartered 
freight not earned —BSeparate underwriters on ship 
and freight.—Freight which has not been earned 
is not an incident of the ownership of a ship, and 
does not pass to the underwriters on the ship 
upon abandonment, and hence where shipowners 
effect a policy upon a ship with one set of under- 
writers, and upon freight with another, and 
whilst the ship is proceeding to her port of load- 
ing under charter-party, and before she has 
earned any freight, she is sunk by another ship, 
and her owners recover damages in respect of 
loss of ship and of loss of freight, the under- 
writers on ship have no right upon abandonment 
to the freight. (Ct.of App.) The Sea Insurance 
Company v. Hadden and another,........... ++. page 

2. Concealment—Material fact.—ln marine in- 
surance all facts which a prudent and experienced 
underwriter would take into consideration in 
estimating the premium are material and ought 
to be disclosed. (Ct. of App. Tate and Sons v. 
Hyslops., A mes ms uw we. Do onore 

3. Concealment — Material fact— Knowledge of 
agent—Ignorance of principal—Insurance through 
third party—Where an agent, who is employed 
to effect an insurance for his principal, deli- 
berately omits to communicate to that principal 
material facts which in the course of his em- 
ployment have come to his knowledge, and which 
it ia his duty to disclose to his principal, there is 
a concealment which will have the effect of 
vitiating ən insurance subsequently effected by 
such innocent principal through another agent 
who is unaware of any such concealment of 
material information. (Ct. of App. Blackburn, 
Low, and Co. v. Vigors ......... eet mm 

4. Concealment — Material fact — Lighterman — 
Common carrier—Contract limiting liability. — 
In effecting a policy of marine insurance on goods 
to be carried in London lighters, the disclosure 
of the fact that the lighterman is carrying them 
not as a common carrier but upon the terms that 
he will not be liable for loss unless caused by 
negligence is material, and ought to be disclosed 
to the underwriters, and its concealment vitiates 
the policy. ((Ct. of App., affirming Q. B. Div.) 
Tate and Son v. Hyslop........ccceeersrrrertee ree en 

5. “Free from average under 3 per cent., dc." — 
Losses on separate voyage—On same voyage— 
Adding together—Upon the true construction of 
the warranty in a time policy upon ship and 
freight “free from average under 3 per cent. 
unless general, or the ship be stranded, sunk, or 
burnt,” the losses occurring upon different 
voyages cannot be added together, although 
separate and distinct average losses occurring 
during the same voyage can be added together to 
ascertain whether the aggregate loss exceeds the 
limit of 3 per cent. (Ct. of App.) Stewart and 
Co. v. The Merchants’ Marine Insurance Com- 
pany Limited ...... esses eee 

6. “ Free from capture and seizure " —Application 
of — Bellàgerent —Barratry.—1n a policy of marine 
insurance a warranty “free from capture and 
seizure ” applies not only to capture or seizure by 
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belligerents, but to any seizure, even if it be the 
result of a barratrous act of the master. (H. of 
L.) Cory v. Burr cmt sepa ge 
7. “ Free from capture and seizure" —Setsure iy 
Africon natives —Plunde r— Constructivetotal loss. 
— The word “seizure” in a policy of marine in- 
surance, in which the ship is “ warranted Posa 
from capture and seizure and the consequences 0 
includes & temporary 
can natives for the 
purpose of plundering the cargo, whereby 5j 
ship becomes & constructive total loss. (Cave, J. 
Johnston and Co. v. F 
8. Freight—Charter—Option to cancel exercised — 
Perils insured against—b' á 2 
freight is insured by & ire covering all risks 
incident to steam navigation, 
chartered for & specific voyage, the charter-party 
containing a clause entitiing the charterers, on 
the ship failing to arrive at the port of Joading 
by a certain date, to cancel the charter-party, 
and owing to the failure of her machinery the 
ship does not arrive within the specified — 
avd the charterers thereon camel, and nofreight 
is earned, the loss of freight is not causad by the 
perils insured inst, but by the exercise of the 
option to cancel. (Coleridge, C3, Mercantile 
Steamship Company Limited M Tyser eere 
9. Freight —Charter—Tome policy—Peril within 
fime—Loss after time— Liability, — A. time policy 
on ohartered freight for six months provided for 
payment of “ loss of hire which may arise in 
clause 6 of eharter-party for accidents occurring 
between the 15th April and the 15th Oct. The 
charter, after fixing the vessel for six months 
certain with option to the charterers to continue 
the charter for & further period, provided by 
clause 6 that, “in the event of loss of time by 
deficiency of men, collision, breakdown of engines, 
and the vessel becomes incapable of steaming or 
proceeding for more than forty-eight working 
hours, payment of hire to cease until such time 
as she is again in an efficient state to resume her 
voyage... - the acts of God, &c., excepted.” 
During the currency both of the charter and of 
the policy the vessel sustained injury, but was 
able to complete her voyage. Owing, however, 
to the injury the charterers, who had exercised 
their option of extending the charter beyond the 
six months, refused to pay hire during the 
extended time until the vessel was fit to resume 
employment. In an action by the shipowner 
under the policy to recover the loss of freight 
for the extended time: Held, that though the 
accident occasioning the repairs had happened 
within the six months prescribed by the policy, 
the loss of freight had ocourred subsequently to 
thattime, and such loss was not covered by the 
policy. (Ct. of App, affirming Q. B. Div.) 
Hough and Co. v. Head... 441, 
10. Freighi—1Loss of —Admiralty Charter —Putting 
out of pay —Discharge— Perils of the sea— Causa. 
prozima.—W here & shipischartered by theA dmi- 
ralty Commissioners for three months certain, and 
thenceforward until notice given, the charter- 
party containing & clause entitling the charterers, 
on the ship becoming incapable to perform effi- 
ciently the service contracted for, to put her out 
of pay, aud before the expiration of three months 
the ship is rendered temporarily inefficient by 
reasons of the perils of the sea, and is thereupon 
by the commissioners put out of pay and dis- 
charged from the service, and the chartered freight 
outstanding is insured for three months under an 
ordinary time policy, the underwriters knowing 
of the existence of the oharter-purty, but not 
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12. Insurable interest-—Cargo—Sale of goods— 


knowing its terms, the loss of freight not being 
proximately caused by perils of the sea, the ship- 
owners are not entitled to recover it under the 
policy, (H. of L.) Inman Steamship Company 
v. Bischoff... mener page 
1i. Freight—Time policy— Contract of affreight- 
ment— Knowledge of underwriters.—In the case of 
an ordinary time policy upon freight outstanding, 
the underwriters must be taken to have notice of 
the existence of a contract of affreightment, 
though notsoasto extend thecontract by implica- 
tion to anything not covered by the terms of the 
policy. (H. of L., affirming Ct. of App.) Inm 
Steamship Company v. Bischoff.....scsececrensoveeeees 
Appropriation — Shipment F.0.B. — Floating 
Eo Declaration. Where goods are shipped 
£o.b, even though mixed with other goods of the 
same sort and not specifically appropriated to the 
buyer, if it appear that it was the intention of the 
parties, in the ordinary course of business, thatthe 
goods should be at the risk of the buyer, the 
buyer has an insurable interest in them, and if he 
has a floating policy on the goods he may declare 
in respect of the goods so shipped. (H. of L. 
affirming Ct. of App.) Stock v, Inglis 294, 


13. Insurable interests—Ship—Mortgagees — Lia- 


bility for value of ship—Mortgage paid off —Policy 
ceded, to mortgagees.— When mortgagees of a ship 
by agreement with their mortgagors effect an 
insurance on the ship at the mortgagors’ expense 
and hold the policy as part of their security, they 
have an insurable interest entitling them to sue 
on the policy, even if their mortgage has been 
paid off, where they have been compelled to pay 
tothe mortgagors the value of the ship by reason 
of some default on their part, and the mortgagors 
have ceded to them their rights under the policy 
upon receipt of such payment. (Q. B. Div.) 
Levy and Co. v. The Merchants’ Marine Insurance 
Company sse 1 


14. Reinsurance Bip. -Construchive total loss— 


Notice of abandonment.—Notice of abandonment 
need not be given to the underwriters of a policy 
of reinsurance upon & constructive total loss of 
the ship insured. (Ct. of App.) Uzielli and Co. 
v. The Boston Marine Insurance Company........- 


15. Reinsurance—Ship—Constructive total loss— 


Notice of abandonment—Sue and Labour clause— 
Agency thereunder—Amount of Liability.—Under- 
writers under an ordinary Lloyd’s policy on a 
ship containing a suing and labouring clause in 
favour of the assured, their * factors, servants, 
and assigns,” reinsured with the plaintiffs, who 
further reinsured with the defendants, for 10001. 
subject to the same terms as those contained in 
the original policy, but to cover total loss only. 
The ship having gone ashore, her owners gave 
notice of abandonment to the original under- 
writers alone, who, having refused to accept the 
notice, floated the ship at considerable cost, and 
ultimately settled with her owners at 88 per cent. 
The plaintiffs having paid the original under- 
writers this 88 per cent., plus the expense of 
floating the vessel, making in all &loss of 112 per 
cent., sought to recover the same from the defen- 
dants. Held, that notwithstanding the settle- 
ment come to between the shipowners and the 
original underwriters, there had been & construc- 
tive total loss, that notice of abandonment to the 
defendants was unnecessary, that the defendants 
having insured only io the extent of 10001. 
they were liable for no more, and that they 
incurred no liability nnder the suing and labour- 
ing clause, because the original underwriters 
who had floated the vessel were not the “ factors, 
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servants, or gssigns" of the defendants. (Ct. of 

App.) Uzielli and Co. v. Boston Marine Insurance 

Companies... cc. Sea MT CUm oom, UR page 405 
16. Ship—Loss of—Barratry—Causa prowima.— 

Semble (per Lords Blackburn and Bramwell), 

that there is no rule of insurance law that where 

barratry is the remote cause of a loss it is to be 

looked to rather than the immediate cause. (H. 

Of 15) Cory vie Burnas txt Bo Mis a 109 
17. Ship—Loss of —Capture—Barratry—Free from 

capture and seizure—Smuggling—Seizure—Causa 
proxima.—Where a ship is insured under a time 

policy of marine insurance covering the ordinary 

perils including “ barratry of the master," there 

being also a warranty ‘‘free from capture and 

seizure and the consequences of any attempt 

thereat,” and the ship is seized by foreign oustoms 

authorities in consequence of the barratrous act 

of the master in smuggling, and proceedings are 

taken to procure condemnation and confiscation 

of the ship, the underwriters are not liable for 

expenses incurred in resisting the proceedings of 

the foreign customs authorities, thecausa prozima 

of the loss being seizure and not barratry. (H. 

of L.) Cory v. Burr ......... s Pees See 109 
18. Total loss—Absolute—Policy against—Rights 

under—Perils of the sea—Constructive loss becom- 

ing absolute.—A policy against absolute total loss 

only covers any such loss of the thing insured as 

is sufficiently complete to entitle the owners to 

recover without notice of abandonment. Where, 

however, a ship is driven ashore, and by the con- 

tinuous action of the perils of the seas becomes 

a total loss, the assured are entitled to recover, 

even though the ship were at the time of being 

driven ashore a constructive total loss only. (Q. 

B. Div.) Levy and Co. v. The Merchants’ Marine 

Insurance Company ............ ..... ocium me m, 407 
19. Warranty—Place of navigation—Admiraliy 

chart—Effect given thereto—Judicial notice—In 

construing a warranty in a policy of marine 

insurance not to navigate in a particular part of 

the sea, the court should take judicial notice of 

the geographical positions of, and general names 

applied to a district as shown on the Admiralty 

chart. (H.of L.) Birrell v. Dryer ..... virt 267 
20. Warranty — Place of navigation — * No St. 

Lawrence '—Epffect of —The words “No St. Law- 

rence between Oct. 1 and April 1” in a warranty 

in a policy of marine insurance preclude the ship 

insured from navigating, not only the river, but 

also the Gulf of St. Lawrence. (H. of L.) Birrell 

Te ORUE aaa A EE N A meet 267 


See Principal and Agent. 


MARINE INSURANCE ASSOCIATION. 


Policies not issued—Calls—Liability of member— 
Estoppel.—Where a mutual ship insurance com- 
pany—the practice of which was, that after the 
expiration of the first time policy no new policy 
was issued, but instead thereof stamped receipts 
were given for calls—passed resolutions with its 
members' assent transferring its business and 
effects to a new company, on the terms of the new 
company paying all the debts and liabilities of 
the old, and a member of the old company con- 
tinued to keep his vessels on the books of the new 
company, but in accordance with the practice of 
the old company received no policy of insurance, 
such member isliableto the new company for 
calls, he being estopped from sgying that the con- 
tracts, towards thelosseson which he is asked to 
contribute, were invalid by reason of their not 
being in writing or not being stamped in accord- 
ance with 30 & 31 Vict. c. 28. (Ct. of App., 


affirming Q. B. Div.) Barrow-in-Furness Mutual 
Ship Insurance Company Limited v. Ashburner 
page 443, 


MARITIME LIEN. 


See Collision, No. 29—Master's Wages and Disburse- 


ments, Nos. 4 to 12—Necessaries, Nos. 9, 4, 6, 7— 
Wages, Nos. 5, 6. 


MARSHAL’S FEES. 
See Practice, No. 14. 


MASTER. 


See Bottomry, No. 2—UCarriage of Goods, Nos. 2, 


I 


9, 4—Charter-party, Nos. 1, 2, 3, 4—Oollision, 
Nos. 1, 4, 32, 53—Damage to cargo— Limitation 
of Liability, No. 7—Master’s Wages and Disburse- 
ments—Salwage, No. 25—Stoppage in Transitu, 
No. 2—Towage, No. 1. 


MASTER AND SERVANT. 


527 


See Master’s Wages and Disbursements, Nos. 9, 10. 


MASTERS WAGES AND DISBURSEMENTS. 
. Double pay—Nonpayment of Wages—Merchant 


Shipping Act 1854, s. 187—'* Without sufficient 
cause?’ — Where, in an action for master’s wages, 
it appears that, at the institution of the suit, ac- 
counts are outstanding between the owners and 
the plaintiff, and that the same have not been 
taken or settled, and that within two days of the 
institution of the suit the wages are paid, the 
owners have not refused to pay “without sufficient 
cause" within the meaning of sect. 187 of the 
Merchant Shipping Act 1854, and therefore the 
plaintiff is not entitled to recoverten days’ double 
pay. (Adm. Div.) The Turgot .............. PIER, 
Double pay— Wages to date of final settlement— 
Merchant Shipping Act, 1854, s. 187— Merchant 
Seamen (Payment of Wagesand, Rating) Act 1880, 
8. 4—Question as to Viability.—Under the provi- 
sions of sect. 187 of the Merchant Shipping Act 
1854, and sect. 4 of the Merchant Seamen Act 
1880, as to the nonpayment of wages, the right to 
recover ten day’s double pay and wages to the 
time of final settlement is not enforceable where 
there is a bond fide question as to liability. (Adm. 
Div.) The Rainbow 


. Disbursements—Victualling contracts—Payment 


by master for provisions—Misappropriation by 
managing owner—Liability.—A master on his 
appointment agreed with the managing owner 
that he, the master, should find the provisions 
for the officers and crew ata certain rate per day. 
The master subsequently agreed with the manag- 
ing owner, who was also a ship’s store dealer, 
that the managing owner should supply the pro- 
visions and should charge them against moneys 
of the master which he held in his hands, The 
managing owner, however, debited his co-owners 
with the costs of the provisions, and fraudulently 
applied the mastér’s money to his own purposes. 
Held, in an action in rem against the owners by 
the master to recover wages and disbursements, 
that the master was entitled to credit for such 
amount in the settlement of his accounts with the 
owners, the fraudulent application of his money 
by the managing owner being a wrong done to the 
co-owners for which he was not responsible. 
(Adm. Div.) The Dora Tully .............. esse. 
Lien—Admiralty Court Act 1861 (24 Vict. c.10), 
s. 10.—Quere, has & master under sect. 10 of the 
Admiralty Court Act 1861 a maritime lien for his 
wages and disbursements? (Ct. of App.) The 
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MARITIME LAW CASES. 


XXV 


-c—— ——— —— ——— ———— — € !eÓ 


SUBJECTS 


5. Lien—Agreement to forego—Onus of proof.— 
"Where shipowners, in answer to a claim for wages, 
plead an agreement between the managing owners 
and the plaintiff that the plaintiff shall, instead 
of receiving hia wages, allow it to remain in the 
hands of the managing owners, and has thereby 
foregone his right against the ship, the onus 18 
upon the defendants to clearly prove that there 
was an express arrangement to that effect, before 
the court will deprive the plaintiff of his right. 
(Adm. Div.) The Rainbow 

6. Lien—Bills of Exchange—Master tiable thereon. 
— Where a master has incurred liability by draw- 
ing bills of exchange for goods supplied to the 
ship, although such liability is not discharged, he 
has a maritime lien on the ship to the extent o 
that liability. (Adm.) The Fairport 

7, Lien—Bills of ezchange— Payment not pressed— 
Laches.—'The act of a master in not compelling 
payment against his ship for & lability that he has 
incurred by drawing bills of exchange, beenuse he 
believes that they will be met by his owners, until 
he is actually sued upon them himself, does not 
amount to such laches as will forfeit his lien 
against a purchaser. (Adm.) The Fairport 


8. Lien—Charter-party—Disbursements for ship and 
charterers—Rights 4n respect thereof.— Whero & 
ship is chartered under a charter providing that 
the master shall be appointed by the charterers, 
that the owners are to provide and pay forall pro- 
visions and wages of captain and crew, and for the 
necessary equipment and efficient working of the 
ship, that the captain is to be dismissed by the 
ownersif he fails to give satisfaction and that the 
charterers shall provide and pay for all coals,pilot- 
ages, port charges, &c., the master is the servant 
of the shipowners, and hence he has a right in 
rem for his wages and such disbursements &8 are 
necessary for the navigation of the ship, and 
which the charterers bad not by tho provisions o 
the charter-party undertaken to pay ; and semble, 
per Brett, M.R., if the charterers had refused to 
make these disbursements, and without them the 
ship could not be navigated, the master would be 
entitled to charge them against the shipowners. 
(Ct. of App.) The Beeswing......-. e ES cee 

9. Lien —Charter-parly — Disbursements for ship 
and charterers— Rights in respect thereof—Drafts 
on owners.— Where a ship was chartered under $ 
charter providing that the captain should be 
appointed and dismissed by the charterers, that 
the shipowners were to provide and pay for 
provisions and wages of the captain and crew, 
and for the necessary equipment for the efficient 
working of the ship, and that the charterers 
should pay for all the coals, port charges, and 
other expenses, except those above stated, and the 
captain instituted an action in rem against the 
owners of the ship claiming in respect of disburse- 
ments, consisting of provisions and coals, in res- 
Peot of which latter item he had given & draft on 
the shipowners, draft had been dis- 
honoured, the Court held that the master, having 
notice of the charter-party, 
the owners and the charterers inr 
liabilities of each, as determine 
and that therefore the ownerB W 
respect of the provisions, but not i 
the coals. (Adm. Div.) The Turgot ..... nt 

10. Lien—Charter-party—Master servant of char- 
terers.—Semble, where a master is the servant 
the charterers and not of the shipowners, he has 
no right against the ship or owners mm respect of 
wages and disbursements. (Ut. of App) 
Beeewing ...... ee eret Aer 
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OF CASES. 


11. Lien — Disbursements — Continuance — Pur- 
chasers for value—Laches.—A master of a ship 
has a maritime lien for his disbursements made 
in the service of the ship, and such lien attaches 
to the ship in the hands of bond fide purchasers 
without notice of the lien at the time of the pur- 
chase, unless it be lost by the laches of the 
master, (Adm.) The Fatrport 

12. Lien—Loss of—Permitting owners to retain 
wages.—A master who, after receiving & portion 
of his wages from the managing owners, elects to 
allow the balance to remain in their hands at 
interest, by so doing loses his lien, and cannot 
recover the balance im rem, but if he has had no 
opportunity of receiving his wages, or has been 
refused payment of them on demand, the mere 
fact of his allowing them to remain in the manag- 
ing owners’ hands after they become due will not 
deprive him of his remedy. (Adm. Div.) The 
Rainbow oeeie emen 

13. Misconduct—Dismissal—Forfeiture of right to 
damages—Mortgagee—Taking ship to sea.—The 
taking away by a master of a ship to sea, after 
she has been taken possession of by the mort- 
gagees, against their wishes, is such misconduct, 
even when done by the orders of the mortgagor, 
his original employer, as will disentitle him to 
recover in an action in rem a8 against the mort- 
gagees any compensation for dismissal by the 
mortgagees, upon their recovering possession of 
the vessel, before the term of his engagement has 
expired. (Adm. Div.) The Fairport ............... 


See Practice, No. 31. 


MATERIAL MEN. 
See Necessaries—Practice, No. 35. 


MEASURE OF DAMAGES. 
See Carriage of Goods, Nos. 5, 28, 29, 30— Collision, 
Nos. 11 to 20. 


MERCANTILE LAW AMENDMENT (SCOT- 
LAND) ACT 1856. 
See Sale of Ship, No. 2 


MERCHANT SHIPPING ACTS. 

See Carriage of Goods, Nos. 8, 9, 10— Collision, Nos. 
3, 25, 34, 53, 55, 85—General Average, Nos. 3,4— 
Master's Wages and Disbursements, Nos. 1, 2— 
Poor ‘Rate. No. 2—Salvage—No. 15—Seaman’s 
Discharge—Wages, Nos. 3, V. 

* MERCHANT'S RISK." 
See General Average, No. 1. 


MERSEY. 
See Collision, No. 28. 


MISCONDUCT OF SALVORS. 
See Salvage, Nos. 30, 31. 


MISDIRECTION. 
See Charter-party, No. 9. 


MORTGAGOR AND MORTGAGEE. 


See Marine Insurance, No. 13—Master’s Wages 
and Disbursements, No. 13—Practice, Nos, 14, 35. 


NARROW CHANNEL. 
See Collision, Nos. 79, 80. 


NAVIGABLE RIVER. 
See Collision, No. 93. 
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MARITIME LAW CASES. 


SUBJECTS OF CASES. 


NECESSARIES. 


1. Advance to managing owner—Right against 
&hip.— The plaintiffs, shipbrokers, had made 
advances to the managing owner of a foreign 
ship for purposes other than the ship. The 
managing owner applied for a further advance, 
but the freight of the ship being in the hands of 
other persons, the plaintiffs refused, but agreed 
to supply money for necessaries for the ship, 
provided they could get security for the sums 
advanced. The plaintiffs handed a cheque for 
3501. to the managing owner as though for the 
purchase of necessaries, and this cheque the 
managing owner handed back to the plaintiffs in 
part payment of the old advance. At the same 
time the plaintiffs made a further advance of 
2001. for necessaries to the managing owner, and 
it was agreed that, in consideration of the amount 
of the two advances for necessaries supplied, the 
managing owner should return the amount with 
interest and charges, and that the plaintiffs 
should be at liberty to cover the amount by in- 
surance on the ship. Held that, under the cir- 
cumstances, the plaintiffs were entitled to 
recover so much of 3501. as had been actually 
expended in necessaries (semble, because the 
transaction enabled the managing owner to 
expend that sum, or part thereof, in necessaries.) 
(Adm.) The Heinrich Bjorn ..... onm se... page 

2. Advance to managing owner—Rights of Lender 
—Material men.—A contract entered into with 
the managing owner of & ship for a loan of money 
to be laid out in necessaries places the lender in 
the same position as a material man supplying 
the goods. (Ct. of App.) The Heinrich Bjorn... 

3. Lien—Material men— British ship—Purchase 
for value—Vice-Admiraliy Court Act 1863, s. 10, 
sub-sect. 10.—Material men supplying necessaries 
to a British ship in a possession in which a Vice- 
Admiralty court is established, do not, under the 
Vice-Admiralty Courts Act 1863, s. 10, sub-sect. 
10, acquire a maritime lien, and the ship when 
in the hands of subsequent purchasers for value 
without notice of the debt cannot be made 
chargeable with the necessaries. (Priv. Co.) The 
TONELO te aon a Ase RE dean node 

4. Lien—Material men—Foreign ship—Purchase 
for value—3 d 4 Vict. c. 55, s. 6.—3 & 4 Vict. c. 
65, s. 6, does not create a maritime lien in res- 
peot of necessaries supplied to a foreign ship, 
and hence material men cannot enforce their claim 
by proceedings in rem against the ship when in 
the hands of subsequent purchasers for value. 
(Ct. of App.) The Heinrich Bjorn ........... 

5. Premiums of insuramce— Security for advances. 
—Premiums paid by a shipbroker at the owner's 
request, to procure insurance on the ship, for the 
purpose .of covering advances for necessaries 
made by the sahipbroker, are not themselves 
necessaries. (Adm.) The Heinrich Bjorn 

6. Priority of liens—Possessory lien—Material 
men.—Material men who have a possessory lien 
on a foreign ship are entitled to be paid out of 
the proceeds of the sale of such ship in priority 
to other material men having no such lien, not- 
withstanding that the latter have recovered 
jadgment against the ship before the material 
men having the lien have recovered judgment 
against the ship. (Adm.) The Immacolata 
CONCELLO NGN. «ae. esc Sanu eae pete achat eee ete 

7. Priority of liens—Possessory lien—Material 
men—Seamen’s wages.—As against material men 
having a possessory lien & mariner’s claim for 
wages earned before that lien commenced, viati- 
cum, subsistence money for the time between 
leaving the ship and returning home, and tke 
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208 


costs of the action to recover such wages, &o., 
rank before the claim of the material men, but 
aliter as to the claim for wages earned after the 
possessory lien commenced. (Adm.) The Imma- 


colata Concesione ....... esee Page 208 
See Bottomry, Nos. 1, 2, 4— Practice, No. 14. 
NOTICE. 

See Carriage of Goods, Nos. 8, 9, 10—8Stoppage in 
Transitu, 


OBSTRUCTION TO NAVIGATION. 
See Collision, No. 93— Wrecks Removal. 


OVERTAKING SHIP. 
See Collision, No. 59. 


PART OWNERS. 
See Shipowners. 


PARTICULAR AVERAGE. 
Seo General Average, No. 2. 


PASSENGER. 


See Carriage of Passengers—County Courts Admi. 
ralty Jurisdiction—Collision, Nos. 31, 33. 


PASSING OF PROPERTY. 
See Bills of Lading Act. 


PAYMENT INTO COURT. 


See Limitation of Liability, Nos. 9, 10—Salvage, 
Nos. 18, 32. 


PERILS OF THE SEAS. 


See Carriage of Goods, Nos. 19, 20, 23, 24—General 
Average, No. 2—Marine Insurance, No. 18. 


PILOT. 
See Collision, Nos. 1 to 6. 


PILOTAGE DISTRICT. 
See Collision, No. 3. 


PLEADINGS. 


See Collision, No. 44— Practice, Nos, 3, 34— 
Salvage, Nos. 32, 33. 


PLEDGE. 
See Billa of Lading Act. 


POLICY. 
See Collision, No. 11—HMarine Insurance. 


POOR RATE. 


1. Harbour—Berwick—Rateable value — Tonnage 
dues—Harbour dues— Wet dock.— Under the 
local Acts applicable to Berwick Harbour the 
commissioners are entitled to levy harbour and 
tonnage dues on vessels entering and leaving the 
harbour, and in addition thereto to levy 2d. for 
every ton on any ship entering a wet dock made 
under the above Acts. The assessment com- 
mittee, in assessing the commissioners to the poor 
rate as occupiers of the wet dock, included the 
harbour and tonnage dues. Held, that as the wet 
dock was not the sole meritorious cause of the 
commissioners’ rights to the dues, the harbour 
and tonnage dues ought not to have been taken 
into account, but only the additional 2d. per ton 
on vessels actually using the dock. (Q. B. Div.) 


MARITIME LAW CASES. 


SUBJECTS OF CASES. 


Berwick Harbour Commissioners (apps) v. Church- 
wardens and Overseers of the Parish of Tweed- 
mouth (resps.) ....... ener my 
2. Lighthouse — Exemption from rateability — 
General authority—Local authority—Merchant 
Shipping Act 1854 (17 4 18 Vict. c. 104), s. 430. 
— "The 430th section of the Merchant Shipping 
Act 1854 exempting lighthouse authorities from 
payment of rates and taxes in respect of light- 
houses is only applicable to lighthouses under the 
control of general lighthouse authorities, and is 
not applicable to a lighthouse under the control 
of a local authority. (Q.B. Div.) The Mersey 
Docks and Harbour Board v. The Overseers of 
Llaneilian 
3. Lighthouse—Telegraph station—Dwelling-house 
—Rateable value — Beneficial occupation. — A 
lighthouse, consisting of a tower and dwelling- 
house adjoining and owned by & body of public 
trustees, who have the right to levy such dues as 
are necessary to defray expenses and no more, is 
not rateable to the poor rate in respect of the 
tower, which consisted of a light room and tele- 
graph room, it being incapable of profitable 
occupation, but the adjoining dwelling-house is 
to be assessed at a valuation which takes into 
consideration the existence of a tower and its use 
as a lighthouse and not at its value, supposing it 
to be disconnected from and independent of the 
tower. (Ct. of App., varying Q.B. Div.) Mersey 
Docks and Harbour Board v. Overseers of 
NOCHE fe ates sap = t .. 248, 


PORT. 
See Carriage of Goods, Nos. 14, 15, 16, 25. 


PORT OF REFUGE. 
See General Average, No. 2. 


POSSESSORY LIEN. 
See Necessaries, Nos. 6, 7—Practice, No. 35. 


PRACTICE. 


1. Action inrem—Power to add parties—Collision 
— Olause under Lord Campbell's Act—R. 8. C., 
Order XVI. r. 11.—Plaintiffs commenced an 
action in rem under Lord Campbell’s Act on the 
Ath-Jan. 1884 in respect of loss of life by collision 
at sea on the 10th Jan. 1883. After the 10th 
Jan. 1884, it having been decided in the interim 
by the Court of Appeal that the Admiralty Court 
had no jurisdiction in guch actions, the plaintiffs 
applied toadd as defendants the owners of the 
wrongdoing ship personally. Application refused 
upon the ground that, under the provision of 
Order XVI., r. 11, proceedings against the parties 
proposed to be added would only be deemed „to 
have commenced from the date of the service 
upon them of the writ of summons, and hence the 
action would not have been commenced against 
them within the time provided by Lord Camp- 
bell’s Act, and the court being of opinion that it 
had no power to add parties a8 defendanta in 
personam in an action in rem, thought it ought 
not to make the order merely because the objec- 
tion as to time was an objection which ought 
strictly to be taken at a later stage. (Adm. Div.) 


DILE 


amount—Judgment up 
XL. r. 11.—Where 

freight is admitted, but the defendants seb up & 
counter-claim for damages for 
of carriage for a larger amoun 


t, the plaintiff is not 
entitled to judgment upon the claim, 


under Order 


page 532 
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358 


265 


XL., r. 11, as upon an admission in the pleadings. 
(Q. B. Div.) Mersey Steamship Company Limited 
v. Shuttleworth and Co. .......... eere page 


3. Admission of claim—Frivolous counter-claum— 


Judgment on admission.—Semble, where & plain- 
tiff's claim for freight is admitted, but the defen- 
dants set up & counter-claim which is clearly 
frivolous for damages for breach of contract of 
carriage for a larger amount, the plaintiff would 
be entitled to judgment on his claim, and to have 
the sum claimed brought into court to await the 
result of the action. (Q. B. Div.) Mersey Steam- 
ship Company Limited v. Shuttleworth and Co.... 


4. Appeal—Cosis— Judgment affirmed. for different 


reasons.—In a damage action where the judgment 
of the court below was affirmed, but for reasons 
other than those given by the judge below, the 
Court of Appeal ordered each party to pay his own 
costs. (Ct. of App.) The Dunelm.................. 


5. Appeal—Withdrawal of notice—Effect on cross- 


appeal—R. S. C., Order LVIII., r. 6.—Where an 
appellant withdraws his appeal after the respon- 
dent has given notice of motion by way of cross- 
appeal under Order LVII., r. 6, should the respon- 
dent, determine to continue with his cross-appeal, 
his cross-notice will be treated as a substantive 
notice of appeal, in which case the original appell- 
ant may give a cross-notice of appeal that he 
intends to bring forward the subject-matter of 
his originalappeal. (Ct.ofApp.) The Beeswing 


6. Appeal from County Court—Time for—County 


Courts Admiralty Jurisdiction Act 1868, e. 27-— 
County Courts Act 1875—The power conferred 
by sect. 27 of the County Courts Admiralty Juris- 
diction Act 1868 to extend the time within which 
an instrument of appeal may be lodged, provided 
sufficient cause be shown, is not altered or our- 
tailed by sect. 6 of the County Courts Aot 1875, 
this latter section merely providing an alternative 
mode of appeal. (Adm), The Humber........ am 


7. Arrest by telegram—lIssue of warrant—Removal 


from custody of Custom House officer—Contempt of 
court—R. S. C., Order IX.,r. 12.—It having been 
the practice of the Admiralty Court and of the 
Admiralty Division to give directions by tele- 
graph to the officers of customs to arrest 
a ship immediately on the issue of the warrant 
and before the warrant itself can have reached 
the officer, such arrest is valid, and if the 
owner or master remove her out of the jur‘s- 
diction after the officer of customs has t. - 
possession of her, he is guilty of contempt ~ 

court, notwithstanding the provisions of Order 
IX., r. 12, as to the mode in which service of 
the warrant is to be effected. (Adm. Div.) The 
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8. Collision—Damage to ship and cargo—Action by 


ship discontinued by consent—Ships held both to 
blame in cargo action—Limitation procesdings— 
Right of ship to claim.—Owners of ship and 
owners of cargo laden on board of her respectively 
instituted actions in rem against another ship for 
damage by collision. In the ship action the fol- 
lowing agreement was signed by the parties: 
* We hereby consent to this action being discon- 
tinued without costs on the ground of inevi- 
table accident,” and the registrar made an order 
thereon discontinuing the action. In the cargo 
action both ships were held to blame, and the 
defendants therein obtained a decree limiting 
their liability. The plaintiffs in the ship action 
then obtained an order from the judge rescinding 
the order of discontinuance, and claimed against 
the fund in the limitation action. Held, that the 
agreement and consent order amounted to a mere 
discontinuance of the action, and not to a release 
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MARITIME LAW CASES. 


SUBJECTS OF CASES. 


of all rights possessed by the parties thereto 
against each other, and that, therefore, the plain- 
tiffs in the ship action were entitled to claim 
against the fund. (Ct. of App., affirming the 
Adm. Div.) Ardandhw..................... page 573, 
. Collision—Loss of ship and cargo—Action by 
ship dismissed by consent—Ships held both to blame 
in cargo action—Limitation proceedings—Right of 
ship to claim.—Where owners of ship and owners 
of the cargo laden on board of her respectively in- 
stitute actions against another ship for damage by 
collision, and in the ship action judgment is, by 
the consent of the parties, given, dismissing the 
action, but in the cargo action both ships are held 
to blame, and subsequently the defendants insti- 
tuted an action for limitation of liability, the judg- 
ment in the ship action cannot be set aside by an 
order of the registrar in the absence of the plain- 
tiffs in the cargo action, so as to enable the 
plaintiffs in the ship action to claim in the limi- 
tation action. Semble, the judgment in the ship 
action could only be set aside by the court itself 
upon the whole of the facts and the parties affected 
being brought before ii; and quere whether any 
such order ought to be made. (Ct.of App.) The 
Bebe atria «cain eoe «ston 


10. Commission on bail—Costs— Damages —Discon- 
tinwance.—A successful defendant in an action in 
rem, where the action is decided in his favour or 
discontinued, cannot recover as costs the com- 
mission paid by him for bail to release his ship from 
arrest, though he may in some instances, where 
the arrest is made maló fide or with gross negli- 
gence [recover it as damages. (Adm.) The Numida; 
TheCollingzove! seh 532 Stee Su tum 
11. Costs— Action without authority—Knowledge of 
proceedings—Setting aside.— Where a shipowner 
applied to the court to set aside an order con- 
demning him in the costs of unsuccessful legal 
proceedings taken in his behalf by the managing 
owner, on the ground that the proceedings had 
been instituted without his knowledge, consent, or 
ratification, and that the first intimation he had 
of the proceedings was a notice received by him 
about a month previous to the present application 
condemning him in the costs of such proceedings. 
the Court refused to grant the application, as it 
did not appear that the applicant, though he had 
no knowledge of theinstitution of, was not aware 
of the pendency of the proceedings, and because 
he had not at once applied to the court on be- 
coming aware of the proceedings, instead of 
delaying to take any steps for over a month. 
(Adm. Div.) The Belleairn ........................... 
12. Costs — Counsel/s fees— Collision — Registrar’s 
discretion.—In any action for damage by collision 
where, the damage to one vessel amounting to 
20,0001., and to the other vessel to 20001., three 
counsel were instructed on behalf of the plaintiffs, 
and the fees marked on their briefs were respec- 
tively seventy-five guineas, fifty guineas and thirty 
guineas, and the registrar, on taxation, reduced 
these fees to sixty guineas, forty guineas, and 
twenty-seven guineas ; the Court, on appeal from 
the taxation, allowed the original fees, holding 
that they were proper fees in a case of that 
magnitude. (Adm. Div.) The City of Lucknow 
13. Costs—Detention of witnesses.—Semble, the cost 
of detaining witnesses on shore may be allowed, 
although such witnesses are not called at the trial. 
This is a matter in the discretion of the registrar. 
(Adm. Div.) The City of Lucknow .................. 
14. Costs—Marshal’s fees—Sale of ship—Mortgagees 
intervening — Necessaries action—Where mort- 
gagees intervened in a necessaries action which 
was discontinued by the plaintiff before coming to 


503 


483 


340 


340 


trial, the Court directed that the marshal’s fees 
occasioned by the sale of the ship, which was 
ordered on the application of the mortgagees, 
should be borne by the mortgagees, who had 
received the proceeds of the sale, and for whose 
benefit it had been made. (Adm. Div.) The 
Colensayreaee re ee ee m page 


15. Costs—Printed evidence for use in couri— Colli- 


sion—R. S. C., Order LXVI. r. 7, and Ap- 
pendia N.—In consequence of the negligent 
navigation of the M. the steamship P. M. came 
into collision with the M. and with the D. Ina 
damage action instituted by the owners of the 
P. M. against the M., the plaintiffs were success- 
ful. Ina damage action, instituted by the owners 
of the D. against the M. to recover damages 
arising out of the collision between the D. and 
the P. M., the plaintiffs were successful. In this 
latter action, by agreement between the parties, 
the evidence in the first action, which had been 
printed in the form of a record for the purposes of 
appeal, was admitted, and was supplied to the 
plaintiffs by the owners of the P. M., the defen- 
dants refusing to provide them with it. The 
registrar, on taxation, allowed the plaintiffs, the 
owners of the D., the amount paid by them to 
the owners of the P. M. for the printed evidence, 
and 3d. per folio for this printed evidence pro- 
vided for the use of counsel in court in accordance 
with the terms of Appendix N. of the Rules of the 
Supreme Court 1883. On objection to the regis- 
trar’s taxation the Court refused to disallow the 
3d. per folio. (Adm. Div.) The Mammoth ...... 


16. Costs—Several claims—Ship sold in one action 


— Right to costs of sale.— Where, owing to the pro- 
ceedings of one of several claimants against a 
ship, she is sold and the proceeds paid into court, 
so as to be available for all the claims, the party 
at whose instigation the ship is sold, though his 
claim is postponed after the others, is entitled to 
his costs up to and inclusive of the sale. (Adm.) 
The Immacolata Concezione 


17. Costs—Three Counsel—Collision action—Regis- 


trar’s discretton.—In a collision action where the 
trial promised to be protracted, and the damage 
done exceeded 20001., the Court refused to inter. 
fere with the registrar’s discretion in allowing the 
costs of three counsel. (Adm. Div.) The Mam- 


18. Counter-claim— Oross action —Admiralty Court 


Act 1861, s. 34.—The words “ cross-action ” in sect. 
34 of the Admiralty Court Act 1861 cover a 
counter-claim, and the court will stay a collision 
action till security is given for a counter-claim 


when covered by thatsection. (Ct. of App.) The 
Newbattle 


19. Court of Appeal—Equal division— Decision not 


binding.— Although, in consequence of the Court 
of Appeal being equally divided in opinion, the 
decision of the court below stands, yet the Court 
of Appeal is not bound thereby on a subsequent 
occasion, though semble (per Brett, M.R.)it is 
otherwise in the case of the House of Lords. 
(Ct. of App.) The Vera Cruz 


20. Default proceedings—Action in rem—Sale of 


foreign ship—Necessary afidavit.—The court will 
not order the sale of a foreign ship in a default 
action im rem merely on the uffidavit to lead the 
warrant and the report of the marshal alleging 
that it is desirable the ship should be sold, but it 
further requires an affidavit verifying the cause 
of action and stating that no appearance has been 
entered on behalf of the ship. (Adm. Div.) The 
Hescules 5 2 2. MM cee one ve retake «Ss eee ONES 


21. Discovery—Security for cosis—R. S. C., Order 


XXXI., rr. 25, 26.—The court or a judge is not 


$45 


208 


289 


270 


545 
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bound under Order XXXI., r. 25, to made an order in respect of each defendant interrogated, the 

dispensing with security for costs of discovery Court ordered & deposit of 5l., and 10s. for each 

because both parties consent to dispense with additional folio over Bye und no more. (Adm. 
such security. (Ct. of App) Aste, Son, and Div.) The Wháckham/ seere page 479 
Kercheval v. Stunmore, Weston, and Co.......p09* 175 
22. Double litigation—Lis alibi pendens—Collision I n : 
11.—Upon an application in en action against 


—Actions in rem—Batl—Siay 0. roceedings.— 

beg a oollision action TA P astitnted in ahin oane db dus ds e cun ee 
olland i > ; ] was re- XVL, r. 11 e defendant or deren: ants on 
in which the defendants’ vessel Wie the ‘acord, that other defendants be added, the 


leased upon a letter of guarantee given between s 
court or judge may 


the parti inti uenti = 
aft acoso ue Aes aed order will not be made unless it is shown thatthe 
re-arrested the vessel, the Court of Admiralty non-joinder complained of will prejudice the par- 
stayod the aecond action and released the vessel : ties to the action, OF that “the presence before 
Thaeoust ot Appeal (Baggallay 20 d Fry, LIJ., the court of additional parties is necessary in 
Brett, M.R. dissentiente) affirmed the order, being order to enable the court effectually and com- 
of opinion that the letter of guarantee being in pletely to adj udicate upon aad settle pllthe quen 
principle equivalent to bail, the second proceed- mons involved in the 087 "7 male (QB 
ings in this country were vexatious, and that Div.) Leduc and Co. v. Ward and Qers ausa 571 
having the power to stay them they ought, under 28. Judgment by default—Action in rem—Motion 
the circumstances, to exercise that power. (Ct. for judgment—R. C. 8., Order XXVIL, r. 11.— 
ig App.) The Christiansborg ts 491 As under Order ae r. re went actions im 
gu o i Du mean rem are to proceed as i e defendant had 
le Litigation—Les alibi pendens—* isi een ed, Order XXVII, r. 11, as to setting down 
tion for judgment where the 


ee Court—Vice-Admiralty Gonrie die or 
—Stay of proceedin s.—Where, in a damag? an acti 
action in Eaa foe collision, it appeared that defendant makes default in pleading, applies to 
the institution of such actions, and judgment therein is to be ob- 

tained under the provisions of that rule. (Adm.) 


the defendants had, prior to 

the action in the High Court, instituted proceed- 2 

ings in rem against the plaintiffs to recover The Spero Eepecto -> ——— 197 

damages in respect of the same collision in & 29. Judgment by dejault—Action m rem—Time— 
the place where Rules of Supreme Court, Order XIII., 7. 12.—In 


before the plaintiff can 


Vice-Admiralty Court near to p > 
default actions 1" TEM; 


the collision occurred, the Court upon gummons SU 

stayed all further proceedings in the High Court obtain jadgment under Order XIII., r. 12, the ten 

wit stor the Viooradmiralty acHon had been daye within which the defendants might Dave 
4 ust have elapsed, and notice of trial 


heard. (Adm.) The Peshawur . nee Seppe 88 pleaded m 2 r 
dens—English must have been filed in the registry. (Adm.) The 


E Double litigation—Les alibi pendent pios 

n i — t— ution — 7 ED DIRE 

eod Judgment rhone a plain- 30. Mode of trial—Action in rem—Jury—Diser ation 
ee. O., Order XXXVI., rr. 4, 6, 7.—Actions in 


: oe 
to his election between two 8 - Um ^ ciuiad from 


tiff may be put A ders Hr 
"E XXXVL, r. 6, giving the parties an absolute right 


es where one isin an Englis i i 

er abroad, on the round of vexa jon, the x è ; E iu 

court will Aou consider the double litigation yoxa- to trial with a jury by viru of the POT Mert of 

tious, where there are substantial reasons to in- Order XXXVI., p 4, and hence applications for a 

duce the plaintiff to sue in both countries, 8B trial with a Jury in such cases are to be made 

where he can get & jodgment in each action, but under Order XXXVI, r. 7 (a), which gives the 

execution is more easily obtained in one country jude a E s the mode of trial. (Ct. of 

uen |o Peruvian AppJ e Temple Bar... 509 
n in the other. (Ct. of App) 4 4.4199. | 91. Mode of trial—Action in rem— Master's wages— 

Discretion.—In an action in rem for 


Guano Company Limited v. Bockwoldt .....-:— : 
ili ens—English —Jury— - 
d disbursements set down for 


P Ede litigation —Les v ovi vet dla on in 

nd foreign cowrts—Subject-ma not identic a r I 
—Biection—Stay of proceedings. — Where 8n pos the assizes, where tho judge of the 
action was brought in d against D. and Admiralty Division had in his discretion refused 
Co. claiming delivery of seven cargoes, damages; to allow a trial by jury: the Court, of Appeal 
and an injunction again disposing of the car- declined to interfere with such discretion.. (Ct. 

goes, which were claimed by the plaintiffs, and of App) The Temple Bat 2n 509 
were then in shipsin British waters, and another 32, Notice of ‘action—Vorm—Letter-— Where a 
action was commenced in a French court by the notice of action 18 required, the notice given 
same plaintiffs against the same defendants for should not be construed strictly, but a letter, 
six of the same cargoes, the ships and cargoes which merely states that damage has been 
having been removed to Franoe after the institu- sustained for which the defendants will be held 
tion of the English action, and the cargoes sold responsible, is not a notice of action. (Priv. Co.) 
by D. and Co., it was held (affirming Bacon, V.C.) Union Steamship Company of E Sd 

that the double proceedings wore not vexatious, Melbourne Harbour Commissioners... eee ian 222 
and therefore the plaintiffs ought not to be put 33. Notice of action—Harbour commissioners— 
1d proceed in Officers. — Where harbour commissioners were con- 


to thei i ther they wou f 
Selen : Ct. of AppJ stituted by Act of Parliament, and a section of 


the French or English action. ( L : 
Peruvian Guano Company Limited v. Bockuoldt 29 the Act required notice of action to be given to 
26. Interrogatories—Sever dë n£s— Co-owner- te any person for anything done by him uuder this 

Act:” Held (affirming the decision of the court 


ship action—Separate deposit-—Becurity for costs 
» Ur .—Where in a co- below), that the fact that this section occurred in 


—R. S. C., Order XXXT, T- 26 € 
ownership action, brought by & managing owner a part of the Act headed “ Officers” could not 
against his co-owners for an acconnt to recover & be held to limit it to acts done by officers of the 
balance, the plaintiff sought to interrogate the commissioners, but that the commissioners as & 
defendants, who were numerous, and to be dis- body, were entitled to notice of action. (Priv. Co.) 
pensed from making the usual deposit, the defen- Union Steamship Company of New Zealand v. 

t ought to be made | Melbourne Harbour Convmissioners ...iesssseeeses BEB 


dants contending that a deposi 
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SUBJECTS OF CASES. 


a A 


$4,—Pleadings—Form—R. S. C., Order XIX., r. 5. Scotland. (Q.B.Div.) The Steamship Thanemore 


provisions of Order XI.,r. 1 (g.) allowing service 
out of the jurisdiction where any person out of 
the jurisdiction is a necessary party to an action 
properly brought against some other person 
within the jurisdiction are applicable to the case 
of an action on a policy of marine insurance 
against several underwriters some of whom are 
within the jurisdiotion and others resident in 


See Bottomry, No. 3—Carriage of Goods, Nos. 29, 31, 


32—Charter-party, Nos. 7, 8,9—Colltsion, Nos. 7 
to 10. 35 to 50—Limitation of Liability, Nos. 8, 
9, 10—8Salvage, Nos. 32 to 36. 


PRELIMINARY ACT. 
See Collision, Nos. 45, 46, 47, 


—The forms of pleading under Order XIX., r. 5, Limited v. Thompson and others ;.............. page 398 
are not under all circumstances to be rigidly 42. Solicitors costs—Lien—Italian ship—Ezpenses 
complied with, but are rather to be taken as the of sending of crew home—Payment by Italian 
class of pleading it is desired to introduce. Government—Charge by Italian Code—23 & 24 
(Adm) S2hemI ste: -. X... eee napa page 155 Vict. c. 127, s. 28.— Solicitors for defendants in a 
35. Priority of claims—Costs—Sale of ship—Mort- salvage action against a foreign ship, who are 
gage—Material men.—Where after the com- ont is a que quon the ship, ar. the 
mencement of a mortgage action against a proceeds thereof, for their costs and expénses 
British ship whose owners were domiciled in this incurred in the preservation of the property, do 
country, material men with a possessory lien on zor take priog of n pam at Pac reipo 
the ship intervened, and tbe ship was sold by overnment, who, on the abandonment o e 
order b the court, but the proceeda proved only Ship by her owners, are entitled, by the pro- 
sufficient to satisfy the claim of the material men, visions of their Code, to a lien upon the ship, or 
the Court ordered that the taxed costs of the the proceeds, for the expenses of sending back 
plaintiff in the mortgage action up to the date the ship’s crew to their own country. (Adm.) 

of the sale of the ship should be paid out of such Mhe Divitias eiue a eu s eai e Sogn 151 
proceeds. (Adm.) The Sherbro'..................... 88 | 43. Solicitor's costs—Italian ship—Ezapenses of send- 
96. Reference— Costs— Collision —More than one- ing, oe es Bru EU apum 
third of claim disallowed —Discretion.— The rule CUNT UL AUTO TSG SOI ye Vole Ce TA 
of the Admiralty Court, in damage actions, that s. 28.—An Italian ship was brought into 2 British 
where more than a third of the plaintiff's claim port by salvors. A salvage action having been 
at the reference is disallowed he is condemned instituted, the ship was sold by order of the court, 
in the costs of the [reference, is not a hard and anda sum was awarded out of the proceeds to 
fast rule fettering the judge’s discretion, and the the salyors. After payment of that sum, and the 
judge is entitled, and ought to exercise his dis- costs of the plaintiffs a balance of 601. 10s. 3d. 
cretion as to costs according to the circumstances Mis ln ied court. The Heer qe qe 
i à i i ad incurred expenses in ip, 
hs iae ee 2") mi i 426 pube partis ponto) des and 
, , : aii claimed 2 charging order upon the balance in 
d os gp Ml i te icc a court for such expenses, and sought payment out 
registrar and merchants does not necessarily of such balance to them. The Italian Govern- 
stand confirmed by reason of the defendants ment, through their consul an, this country, had 
failing to take objection thereto within the time EN ET Ja I NEN E ait 
[nc ae bass ren ie s E R ie mentioned expenses are a lien upon the ship. 
A Wao p Sent tothom D u defend at f"g The Italian consul opposed payment out to the 
TESNO DOJ, 3 Se ee QUORUM O defendants’ solicitors, and claimed priority for 
sum of money which the court is of opinion ought the li f the Italien G t. Held, that 
not to have been allowed them in the report. Owon aO aito, Stanan OV CLARO QU ae 
AGH” The Thyatir 178 the Italian Government was entitled to such 

ux 5o ha ia actin Tee priority. (Adm.) The Livietta ..... eee 151 
98. Registrar's report Objection to—Time for— 44. Solicitors’ costs—Settlement by parties—Order 
Feu Ai cue Ea s to ory ue on defendants—Collusion—In a wages action, 
eee a nor unc Tao or tne where the defendants effect a settlement behind 
ME PUn oe ee ee a) the back of the plaintiffs’ solicitor, and the 
The Thwatira, iie es eene 178 | plaintiffs fail to pay their solicitor's costs, the 
39. Sale of ship by marshal— Private contract— solicitor cannot obtain an order that the defen- 
Appraisement — Several claims—Assent of and dants should pay his costs, unless he show clearly 
notice to claimants.—In an action for master’s that in making the compromise there has been 
wages and disbursements, where the ship pro- collusion between the parties with the intention 
ceeded against was subject to other claims by of depriving him of his lien. (Ct. of App.) The 

mortgagees and material men, the Court upon Hapen rites aie AE mt See ae ME 126 
motion, no opposition being offered, ordered an 45. Third party—Indemnity— Express or implied — 
official appraisement of the ship to be made, and Damage to cargo—Order XVI., v. 48—Where a 

: > ad 

the ship to be sold by the marshal by private defendant claims to be entitled to indemnity 
contract for & sum of money not less than the over against a person not a party to the action 
appraisement, upon proof that the mortgagees leave will not be given under Order XVI., r. 48, 
assented to auch sale, and that notice of the to serve on him a third-party notice, unless the 
motion had been served upon all the claimants. claim is on a contract of indemnity express or 
(Adm), eT Ahetblanelbatbas ode. Ses. Non toes osos 144 implied. (Ct. of App.) Spiller v. The Bristol 

40. Service of writ—Action in rem—Solicitors— Steam Navigation Company |... esee eeseuee 228 
Marshal.—In an action in rem, service of the 46. Trinity Masters — Functions — Questions of 
writ of summons by a solicitor or his clerk, and nautical skill—Judge——Per Brett, M.R.: The 
not by the marshal, is & valid service. (Adm. functions of the nautical assessors being to assist 
Div)MUThorSolisson metu Vr Ime ONES enne 368 the judge by their advice, and not to control his 
41. Service of writ out of jurisdiction —Action decision, where the judge differs from his assessors 
against underwriters —Co-defendants served within on questions of nautical skill he is not bound by 

jurisdiction —R. S. C., Order XL, r. 1 (g).—The their opinion. (Ct.of App.) The Beryl............ 321 
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SUBJECTS OF CASES. 


PREMIUMS. I 
4—Carriage of Goods, No. 30— 


See Bottomry, No. 
Necessaries, No. 5. 


PREROGATIVE OF CROWN. 
See Limitation of Liability, Nos. 2, 3. 


PRINCIPAL AND AGENT. 


Marine insurance—Undisclosed principal—Foreign 
consignor—Right to insurance money ere 
goods are consigned to persons who, knowing that 
the consignor is acting for an undisclosed prin- 
cipal, insure the goods whilst ‘on their voyage in 
their own names for the benefit of all parties 
interested, and on the ship carrying the goods 
being totally lost receive the money due on the 
policy, the undisclosed principal is entitled to 
recover this money (less expenses in respect of 
the insurance) against the consigness, who cannot 
set it off against the balance of their general 
account with the consignor. (H. of L.) Mildred, 
Goyeneche, and Co. v. Maspons y Hermano page 182 

See Carriage of Goods, Nos. 2, 32—COharter-party, 

Nos. 3, 4—Marine Insurance, No. 3. 


PRIORITY OF LIENS. 


See Collision, No. 29—Necessaries, Nos. 6, 7— 
Practice, No. 35. 


PRIVY COUNCIL. 
See Salvage, No. 9. 


RATIFICATION. 
See Charter-party, No. 4. 


RATS. 
See Carriage of Goods, No. 24. 


RECEIVER OF WRECK. 
See Collision, No. 36. 


REGISTRAR AND MERCHANTS. 
See Bottomry, No. 4— Collision, Nos. 8, 9— Practice, 
Nos. 12, 17, 36, 37, 38—Shipowners, No. 11. 
FOR PREVENTING COLLI- 
SIONS AT SEA. 
Nos. 4, 14, 25, 26, 51 to 83, 85. 


REGULATIONS 


See Collision, 
BE-INSURANCE. 
See Marine Insurance, Nos. 14, 15. 


RELOADING. 


Seo Carriage of Goods, Nos. REP ne Average, 
No. & 


REMOVAL OF WRECKS ACT 1877. 
See Collision, No. 42—Wrecks Removal. 
RES JUDICATA. 


See Sale of Ship, No. 1. 


RESHIPMENT. 
See Carriage of Goods, Nos. 5, 28— General Average, 
No. 2. 


RESTRAINT. 
1. Bond for safe return — Conditions —Value— 
Practice.—In an action of restraint the proper 
form of bond is a bond for safe return, and not 
a bond to answer judgment in the action, 


‘Lhe i 


bond will be conditioned to the appraised or 
agreed value of the plaintiffs’ shares, and not to 
double the value of such shares. (Adm. Div.) 
The Robert Dickinson 
2. Bond for safe return to particular port— 
Duration of—Second action—Right to bring.— 
Where minority owners have instituted an action 
of restraint claiming security for the safe return 
of the ship to a named port within the jurisdic- 
tion, and a bond is given by the defendants for 
that purpose, such bond remains in force until 
the ship returns to that port, and the plaintiffs 
are not entitled to institute another action for 
further security upon the ship’s return to another 
port within the jurisdiction, and if such second 
action is instituted it will be dismissed with costs. 
(Adm. Div.) The Regalia......... eee SA 


RIGHT OF ACTION. 
See Seamen's Discharge. 


* RISK OF COLLISION." 
See Collision, Nos. 54, 76 to 78. 


RULES OF SUPREME COURT. 


See Bottomry, No. 3—Collision, No. 39, 45, 50— 
Practice, Nos. 1, 2, 3, 5, 7, 15, 21, 26 to 30, 34, 
w al, 45—Salvage—Nos. 33 to 36—Shipowner, 

o. 5. 


RUNNING DAYS. 
See Carriage of Goods, Nos. 14, 15, 16, 17. 


SAILING SHIP. 
See Collision, Nos. 55, 64, 65, 72. 


ST. KATHARINE’S DOCK ACT 1864. 


Vessel” — Barge — Harbours, Docks, and Piers 
Clauses Act 1847, ss. 3. 4.—A barge simply 
propelled by oars is aot w “vessel” within the 
meaning of sect. 101 of the London and St. 
Katharine’s Dock Act 1864, notwithstanding that 
the Harbours, Docks, and Piers Clauses Act 1847 
incorporated therewith provides that the word 
“ vessel" shall include ship, boat, lighter, and 
craft of every kind, and whether navigated by 
steam or otherwise, and hence a barge owner is 
not liable under that section to a penalty for 
leaving his barge in the docks without any person 
on board. (Q. B. Div.) Hedges and Son (apps.) 
v. The London and St. Katharine's Docks Com- 
pany (resps.) 


SALE OF GOODS. 


1. Bill of lading—Duty to forward—Duty to 
accept—Delay.—Per Brett, M.R.: In a contract 
for the sale of goods to be carried by ship to 
their destination it is implied that the shipper 
will forward the bill of lading with reasonable 
diligence, and if he do so, the purchaser cannot 
refuse to accept the goods because he gets tho 
pill of admg after the arrival of the ship, and 
after charges in the nature of demurrage have 
been incurred. (Ct. of App.) Sanders Brothers 
v. Maclean 

2. Payment against bill af lading—One only ten- 

dered—Duty of vendee—Where goods are bought 

abroad payment to be made in London in exchange 
for bills of lading, and one of & set of billa of 
lading made in partsis tendered to the vendeewhile 
the goods are still on the voyage, he is not en- 
titled to refuse to accept the bill of lading merely 
on the ground that by taking one he runs the risk 
of the shipper or other person dealing fraudu- 
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5. 


lently with the other parts, but he is bound to 
accept the goods and pay for them in accordance 
with the terms of his contract. (Ct. of App.) 
Sanders Brothers v. Maclean... a.so page 


Payment by bills of exchange—Appropriation of 
shipments to payment—Failure of acceptors.—- 
"Where a firm abroad orders goods from a firm in 
this country, and the goods are supplied by an 
agont who draws bills of exchange upon the home 
firm while he sends the goods to the foreign firm 
with the bill of lading, stating that he draws 
against the shipments, there is no such appropri- 
ation of the shipments, or the proceeds of sale 
thereof, to meet the bills of exchange, as will 
enable the holders of the bills to sue the foreign 
firm on the failure of the home firm after tho 
latter have accepted the bills. (Ct. of App., 
affirming Ch. Div.) Phelps, Stokes, and Co. v. 
Comber 


Payment by bills of exchange— Direction to charge 
against shipment—Specijic appropriation.—The 
purchasers of bills of exchange, on the face of 
which there is a direction to the drawees to 
charge the amounts thereof against particu- 
lar shipments of goods, who do not receive 
therewith the bills of lading, do not obtain 
thereby any lien or charge on the shipments. 
The statement in the bills only amounts to a 
representation that the bills are regular, and 
actually drawn against shipments, and not ac- 
commodation bills. And even when, in addition 
to such a direction in the bills of exchange, the 
letter of advice by the consignors to the con- 
signees incloses the bill of lading, and states 
that against the consignments the consignors 
value on them for a particular sum in favour of 
the bill holder (naming him), there is no specific 
appropriation of the shipments or the proceeds 
of sale to meet the bills. (Ct. of App.) Brown, 
Shipley, and Co., v. Kough. ..... sse , 


Payment by bill of exchange— Direction to charge 
against shipment— Specific appropriation.—lf the 
court in Frith v. Forbes (7 L. T. Rep. N. S. 261; 
4 De G. F. & J. 409) did not rely on the special 
circumstances of that case as showing in fact that 
a specific appropriation of the shipments to meet 
the bills of exchange had been agreed on, but 
intended to lay down as a principle of law that a 
letter of advice, inclosing the bill of lading, and 
stating that against the consignments bills of 
exchange had been drawn in favour of the bill- 
holder constituted a specific appropriation in 
favour of the bill-holder, the decision in Frith v. 
Forbes is now overruled. (Ct.of App.) Brown, 
Shipley, and Co. v. Kough |... see 


Shipping documents—Bill of exchange—Accept- 
ance made on condition —Raght to goods—Con- 
signee.— Where goods are consigned to a person 
in this country, and the consignor transmits the 
shipping documents and a bill of exchange to a 
creditor other than the consignee, and such credi- 
tor hands the shipping documents to the con- 
signee with an intimation that they are at his 
disposal on his returning the bill of exchange 
duly accepted, the consignee must either accept 
the bill of exchange or return the documents, and 
if he refuses to accept the bill of exchange, but 
nevertheless takes possession of the goods, pro- 
fessing to retain the bill of lading as security for 
freight and other charges, the consignor’s credi- 
tor is entitled to recover from the consignee as 
damages the value of the cargo less freight and 
interest on such value. (Ch. Div.) Rew v. 
Payne, Douthwaite, and Co. ..... eene 


See Collision, No. 49—Marine Insurance, No. 12. 
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. Agreemeni—- Master—Orew— Privityof contract. — 


SALE OF SHIP. 


1. Judgment—Res judicata—Estoppel— Shipbwild- 


ing agreement—Rectification.—After money has 
been paid under a judgment deciding on the con- 
struction of an agreement for the sale of a ship 
that the plaintiffs were not entitled to priority over 
tho defendants, such judgment constitutes no bar 
to a subsequent action by the plaintiffs claiming 
rectification of the agreement, on the ground that, 
such construction was contrary to the intention of 
the parties. (Kay, J.; since reversed by Ct. of 
App. See next vol) Caird v. Moss......... page 


. Passing of property—Appropriation—Scotch law 


—Bankruptcy of vendor—Engine-building con- 
tract—Parts constructed and materials to pass— 
Mercantile Law Amendment (Scotland) Act 1856 
(19 4 20 Vict. c. 60), s. 1—By the law of Scot- 
land the effect of the appropriation and accept- 
ance of a specific chattel by the contracting parties 
is to perfect the contract of sale, and to give the 
purchaser a right to demand delivery, but the pro- 
perty in the chattel does not pass to him until he 
has obtained delivery under the contract; and 
sect. 1 of the Mercantile Law Amendment (Scot- 
land) Act 1856 (19 & 20 Vict. c. 60) imposes no 
limitation upon the right of the vendor’s creditors 
to attuch goods in his custody until the contract 
of sale has been so perfected, and hence where 
engineers contract with shipbuilders to supply 
engines for their ships, and an agreement is sub- 
sequently entered into between the parties by 
which it is stipulated that on payment being made 
on account of any ongines the portions thereof so 
far as constructed, and all materials laid down in 
the engineers’ yard for the purpose of construct- 
ing the same, shall become and be held as the 
absolute property of the shipbuilders subject only 
to the lien of the engineers for the payment of 
the price or any balance thereof that may remain 
due, the shipbuilders are not entitled on the 
bankruptcy of the engineers, as against the 
trustee in bankruptcy, although they havo paid 
large sums on account, to take possession of the 
materials which were in the engineers’ yard at 
tho time of their bankruptey. (H:of L.) Seath 
and Co. v. Moore 3 


. Passing of properiy— Contract for building—Dis- 


tressfor rent— Landlord and tenant.—Aship which 
is being built under & contract providing that the 
purchaser shall pay by instalments at various 
stages of its construction, and that at the pay- 
ment of each instalment the property in the ship 
as completed up to that time is to vest in the 
purchaser, is liable to distress in respect of the 
shipbuilders’ rent, the circumstances of the case 
notcoming within any of the exceptions which 
exempt goods on the premises of a tenant from 
liability to distress for rent due to the landlord. 
(Pollock, B.) Clarke v. The Millwall Dock Com- 
(ici BBR enaa acacia. Cop coo S HEU U- S08 en a: 


See Practice, Nos. 14, 16, 20, 35, 39—8alvage, No. 


37—Shipowners, No. 8. 


SALVAGE. 


1. Agreement—JMaster—OCrew-—OCosts.— Where sea- 


men instituted a salvage action in the High Court, 
and sought to dispute an agreement made by their 
master for 2001., which the court upheld, appor- 
tioning 40l. to the crew, the plaintiffs were con- 
demned in the 3osts of the action. (Adm. Div.) 
The Nasmyth 


Where the master of a salving ship agreed to 
render salvage services for a reasonable named 
sum the Court refused, in a salvage action insti- 
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tuted by some of the crew, to depart from the 
terms of the agreoment upon the ground that the 
crew were not actual parties to it, holding that 
such a course would be prejudicial to the interests 
of commerce. (Adm. Div.) The Nasmyth page 
3. Amount—Apreal—Damage sustained by salving 
ship—Loss of profit—Reduction of award.—In a 
service of considerable merit lasting for sixty-two 
hours, where the court below on a value of 
67,2001. bad awarded 50001. for the service, and 
35351. 1s. 6d. for damages and expenses arising 
out of the service, the Court reduced the award to 
a lump sum of 60001. (Priv. Co.) The De Bay 
4. Amount—Derelict—Life salvage—Salvage of pro- 
perty,—In a case of salvage of a derelict the 
Court, having out of the proceeds of ship and 
cargo, amounting to 6081., awarded one-half to 
the salvors of property, awarded 1501. to life 
salvors taking off the crew, together with costs 
to both plaintiffs. (Adm.) The Anna Helena ... 
5, Amount—Derelict —Life andproperty—Salvage.— 
It is not the general rule in cases of salvage of 
derelicts to give one half the value of the property 
saved, although in some cases where values are 
small and the services meritorious, it may be 
proper to do so. (Adm.) The Anna Helena...... 
6.. Amount—Derelict—Salvage by sailing ship and 
steamship—Apportionment.—A brig on a voyage 
from Norway to Cardiff, with a crew of nine hands, 
fell in with a derelict brig, in risk of imminent 
loss, between Heligoland and the Dogger Bank, 
and put a mate and two hands aboard her, who 
shortly after endeavoured to regain their own 
vessel, but their boat was swamped and one of the 
men drifted astern and was rescued by & fishing 
smack. After groat difficulty and much hardship 
the two men navigated the derelict in safety to 
within & few miles of Dungeness, when she was 
taken in tow by a steamship and placed in Dover 
Basin. In consolidatedactions of salvage brought 
respectively by the owners, master, and crew of 
the brig, and by the owners, master, and crew of 
the steamship, the Court awarded one-half the 
value of the property salved, out of which three- 
fifths were apportioned to the salving brig. 
(Adm.) Thelvielta,...........- So x See eae ys 
7, Amount— Services mainly towage—Apportion- 
ment between owners, master, and crew.— Where, 
in a salvage action, the court awarded a total 
gum of 40001., and there was no special danger 
to the master or crew, and the service was mainly 
towage, the Court apportioned 30001. to the 
owners of the salving ship. (Adm.) The Kenmure 


Castle |. retener eese nennen net 
8. Amount of award 


miralty Court on & v A k 
80001. to a steamship, which, et great risk to 


herself, got another steamship off a coral reef 
in the Red Sea, ninety-five miles from Suez, and 
so saved her from probable total loss, and then 
at her request towed her within & few miles 
of Suez, the Court of Appeal refused to reduce 
the amount of the award. (Ct. of App.) The 
Lancaster... ..........-- y "à V. s pear 
9. Appeal—Practice—Amount—s ri 
salasa appeals, the Court of Appeal, following 
the rule of the Privy Council, will not interfere 
with the amount of the award, unless the amount 
has been estimated on wrong prineiples or upon 
a misapprehension of the facts, or unless, assum- 
ing the principles and facta to be correct, the 
amount of salvage is, in the opinion of the Court 
of Appeal, exorbitant in the sense of being beyond 
all reason. (Ct. cf App. The Lancaster ......-.- 
10. Bail,—Expenses of arrest on excessive amount 
—Practice.—In & salvage action in which the 
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174 


174 


plaintiffs arrested the salved ship in the sum of 
30001. and the court on a value of 14,0001. 
awarded 450l., the salvors were ordered to pay 
all the costs and expenses of finding bail for 
30001., such sum being in the opinion of the 
court unreasonably excessive. (Adm.) The George 
Gordon 3 csset tens Ve ES ee es page 


11. Cargo—Inability of shipowner— Average bond 


— Duy to take delivery of cargo.— Where salvage 
services are rendered to ship, freight, and cargo, 
there is no duty on the owners of the salved ship 
before delivering the cargo to take a bond from 
the consignees thereof securing payment by the 
consignees to the salvors of salvage due in respect 
of thecargo. (Adm. Div. The Raisby... ......... 


12. Cargo—Liability of owners—Owners of salved 


and salving ships identical— Warranty of sea- 
worthiness—Latent defect—Right of recovery— 
Counter-claim for amount paid to crew.— Where a 
screw-steamship carrying cargo under a bill of 
lading containing the exception “ accidents of the 
seasand of navigation," becomes disabledthrough 
her main shaft breaking in consequence of a 
latent defect in existence prior to the sailing of the 
vessel, and another vessel belonging to the same 
owners renders salvage services, such owners are 
precluded from recovering salvage against the 
cargo by reason of the services becoming neces- 
sary through the breach of their warranty of sea- 
worthiness. In these circumstances the right of 
the crew of the salving ship to recover for the 
services is not affected by such unseaworthiness ; 
but the owners of the cargo, having to pay such 
salvage, are entitled to recover by way of coun- 
ter-claim, from such of the plaintiffs as are 
owners of the salved ship, the full amount which 
they, the owners of cargo, have to pay to the 
crew for salvage; and the same rule applies to 
the case of an owner of a salving ship who is not 
also the owner of the salved ship. (Adm. Div.) 
The Glenfrwin. |. c Been eR MIN. - A 


18. Cargo—Services to—Liability of shipowners.— 


Where salvage services are rendered to ship, 
freight, and cargo, the shipowners are not per- 
sonally liable for the services to the cargo. 
(Adm. Div.) The Raoisby.........1.......... at o 


14. Cargo—Services to—1Liability of shipowners— 


Agreement for towage.—Salvage services were 
rendered by the steamship G. to the steamship R. 
and her cargo under the following written agree- 
ment signed by both the masters : “ At my request, 
the captain of the steamship G. will tow my ship, 
the steamship R., to St. Nazaire, that being the 
nearest port for repairs. The matter of com- 
pensation to be left to arbitrators at home, to be 
appointed by the respective owners.” The R. was 
towed to St. Nazaire, and thence proceeded to 
Dunkirk, where her cargo was delivered to French 
consignees. A salvage action in rem was com- 
menced in England against ship, freight. and 
cargo, but the plaintiffs not being able to procure 
the appearance of the cargo owners, salvage was 
awarded in respect of ship and freight only. Ina 
salvage action in personam against the owners of 
the R. to recover salvage for the services ren- 
dered to the cargo: Held, that the defendants 
were not liable under the agreement, and that 
there was no liability on shipowners to pay sal- 
vagefor services to cargo. (Adm. Div. The 
DU E ECL E E OA 


15. Collision—One ship assisting the other— Right 


to reward —Merchant Shipping Act 1873, s. 16.— 
Where two ships having been in collision, one of 
them renders assistance to the other by towing 
her, being bound by sect. 16 of the Merchant 
Shipping Act 1873 to stand by and render 
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assistance, quere, whether she is entitled to 
salvage remuneration, even though sho is not to 
blame for the coilision. (Adm. Div.) The Beta ; 
ThesPetertGraham Je cem wah net «5 page 


16. Collision—Two ships in danger—Services to one 
—Benefit to other—Right to reward from both.— 
"Where two vessels are in collision, and a salvor 
renders service to one, without a request from or 
engagement by the other, and the latter is thereby 
rescued from a position of immediate danger, 
such service being a direot benefit to both vessels, 
entitles the salvor to salvage reward from both. 
(Ct. of App.) The Vandyck occie 


17. Costs—Action brought im improper amouni— 
Small award—Both ships owned by same owner.— 
Where a steamship, disabled by the breaking of 
her crank-shaft, was towed a distance of about 
thirty miles without danger or risk by another 
steamship belonging to the same owners as the 
disabled vessel, and fifteen of the crew of the 
towing vessel instituted a salvage action in the 
sum of 50001. against the vessel towed, and 
arrested the vessel, cargo, and freight therein, the 
Court held such services to be salvage services, 
but of so slight a character that ona value of 
105,5007. it awarded 15l., and ordered the salvors 
to pay all the costs of the action, expressing dis- 
approbation both at the institution of the action 
in the High Court, and at the arrest of the vessel 
for such an amount. (Adm.) The Agamemnon 

18. Costs—Tender—Payment into court—Practice. 
Where in a salvage action defendants with their 
statement of defence tender and pay into courta 
sum of money in satisfaction of the plaintiffs’ 
claim, and plead such payment into court, and the 
sum paid i in is held to be sufficient, the court will 
order the defendants to pay the plointiffe' costs 
up to the date of the deliveryof the statement of 
defence, unless the circumstances of the case 
render it just and expedient to order otherwise. 
(Adm. Div.) The William Symington | ...........- 

19. Damage to salwing ship—Cost of repairs—De- 

murrage—Evidence—Amount recoverable.—In a 

salvage action evidence of the specific injuries 

sustained by the salving ship and the cost of 
repairs thereof, and of demurrage during repairs, 
was tendered in the Court of Admiralty, and re- 
jected. Held, in the Court of Appeal (Baggallay 
and Lindley, LA ) that the judge is bound to 
receive such evidence, and to include the loss 
shown in his award, except in cases where such 
evidence is immaterial by reason of the property 
saved being too small in value to satisfy such 
loss, or by reason of the services being so trifling 
as to render it unjust that the loss sustained by 
the Balvors should be borne by the owners of the 
salved property, or where from other circum- 
stances it is obvious that the court cannot give 
an amount sufficient to cover the loss; but, per 

Brett, M.R., that the admission of such evidence 

is entirely i in the discretion of the judge, subject 

to his award being reviewed by the Court of 

Appeal in the event of its being shown that the 

rejection of the evidence improperly affected the 

amount of the award. (Ct.of App.) The City 
of Ohestogom. ain. ttes teme SIN 

20. Damage to salvor — Interest Right to recover.— 

Interest on the amount of loss and damage 

sustained by rendering salvage services is not 

recoverable by salvors. (Priv.Co.) The De Bay 

21. Damage to salving ship—Loss of profit —Evi- 

dence—Admissibility—Kight to recover.— Where 

in rendering salvage services a ship has sustained 
actual damage and lossof profit which is capable 
of being accurately ascertained, evidence of the 
amount thereof is admissible on behalf of the 
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salvorg, and the court should, where there is a 
fund sufficient for the purpose without depriving 
the owner of the benefit of the salvage, award to 
the salvors the amount of such loss and damage in 
addition to the salvage reward. (Priv. Co.) The 


29. Damage to solvors—Loss of profits—Right to 
recover.—Where the steamship S. having broken 
down twelve miles east of Scarborough, was, in 
twenty-four hours, towed into the Tyne at 
different intervals, by the steam trawlers M. and 
F. A. and the smack S., and the master of the 
smack. S. having entered into an agreement with 
the master of the steamship S., whereby he was,for 
the sum of 201., to procure assistance, had informed 
the trawler M. of the whereabouts of the steam- 
ship S. only on condition of sharing in the salvage 
earned by the M., the Court, on a value of 
10,5521. 9s. 2d., awarded to the M. 2000, in 
respect of the salvage, and 1001. for loss of profits 
and for repairs, to the S. 10l. and to the F. A. 
70. (Adm.) The Sunniside ........... nee 


23. Damage to salvor—Loss of profits —Right to re- 
cover-—Evidence.—In a salvage action evidence of 
the loss of profits and damage sustained by the 
salving vessel is admissible as an element to be 
considered in awarding remuneration; but evi- 
dence of loss of profits is not to be taken in 
ordinary cases as a fixed figure always to be 
allowed as in the nature of damages. This rule 
does not apply with the same force to actual 
damage sustained. (Adm.) The Sunniside...... 

24 Damage to salvor—Depreciation in value—Loss 
of charter—Right to recover.—Salvors are entitled 
to recover for general depreciation in the value 
of a sailing ship in consequence of the damage 
sustained, and for loss of charter-party if proved. 
(Priv. Co. ) The De Bay 

25. Life salvage—Agreement—Authority of master. 
—Semble, a master has no authority to bind his 
owners by an agreement to save the lives of him- 
self and crew, as his owners have no beneficial 
interest in the subject-matter of such & contract. 
(Ct. of App.) The Renpor ............ bed. o eh 

26. Life salvage—Agreement—No property saved— 
Right to reward.— Where the steamship R. being 
in imminent peril of total loss, her master on 
behalf of himself and his owners entered into the 
following agreement with the master of the steam- 
ship M. L.: “ It is hereby agreed between Thomas 
Gibb, the maater of the above steamer, and 
Robert Osborn, master of the steamship R., that 
the above steamer M. L. agrees to stay by me 
until Iam in a safe position to get to port, for 
the sum of 12001., my vessel being badly holed in 
starboard bow near collision bulkhead ;” and in 
pursuance of theugreement the M. L., at great risk, 
stood by the R. until she sank, when the M. R. 
took off her master and crew; it was held 
(affirming Sir R. Phillimore), that no life salvage 
was recoverable, as no property had been saved, 
and that neither master nor owners were liable 
under the contract, as the condition “until I am 
in a safe position to get to port” had not been 
fulfilled. (Ct. of App.) The Renpor............... 

27. Life salvage—No property saved—Right to 
reward.—Life salvage is only recoverable where 
ship, cargo, or freight is saved so that a fund 
out of which the award can be paid is realised ; 
hence ineffectual attempts to save the property, 
though rendered at express request, give no claim 
to life salvage. (Ct. of App.) The Renpor ...... 

28. Incomplete service without benefit—Ship ulti- 
mately saved — No right to reward.—Where 
salyors in answer to a reQuest for assistance 
render services which through no fault of theirs 
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are ineffectual, and leave the vessel in distress 
in a worse position than the one in which they 
found her, they are entitled to no reward, even 
though the vessel be ultimately saved by other 
salvors. (Adm. Div.) The Cheerful .........page 
29. Incomplete but beneficial service—Vessel ulti- 
mately saved—Right to reward.—Where a vessel 
engaged in rendering salvage services is com- 
pelled in consequence of the nature of her cargo 
to abandon the service before it is completed, she 
is not deprived of her right to reward if by the 
services already rendered she has brought the 
vessel ghe is assisting from a position of danger 
into a position of comparative safety, and the 
vessel is ultimately saved. (Adm.) The Camellia 
80. Misconduct of salvors—Forfeiture—Diminution. 
Misconduct on the part of salvors, other than 
oriminal misconduct, works a diminution, but not 
a total forfeiture of reward. (Adm. Ct. of Cingue 
Ports.) The Marie... eee 
91. Misconduct of salvors—Loss of ship—Forfeiture 
of award—Counter-claim for damage to ship.— 
— Where salvors, having taken possession of a 
derelict vessel, whose crew had taken refuge on 
board the salvors’ vessel, improperly refused to 
put back the crew or take the proffered assist- 
ance of & tug, although they themselves had no 
local knowledge, and then brought the derelict 
to anchor in an improper place, in consequence of 
which she was lost, the Court, although the ship 
and cargo were subsequently raised, and realised 
30751., refused to give any salvage remuneration, 
and condemned the plaintiffs in costs, but dis- 
missed the counter-claim for damages. (Adm.) 
The Yam Kean... asas. EE setters nen x ssine vases 
32. Practice — Pleading — Tender — Payment into 
court.—In the defence in a salvage action the 
mere offer by the defendants to pay a sum named 
in an agreement made prior to the rendering of 
the services without payment into court is a bad 

plea. (Adm.) The Nasmyth eedecneces reheat E 
33, Practice — Pleadings — Admission of facts— 
R. S. C., Order XIX., rr. 4, 5.—In salvage actions 
the plaintiffs in their statement of claim should 
state fully the material facts of the service, and 
if such facts are admitted by the dofendants, the 
court will not allow the plaintiffs at the hearing 
to amplify them by evidence, except on special 
grounds. (Adm.) The Hardwick ...............-. 
34. Practice—Costs—Higher scale—Value of pro- 
perty salved—R. 8. O., Order LXV., v. 9.—In & 
salvage action, where the value of the salving 
ship, together with cargo and freight, was 80,0001., 
of the property galved 42,0007., and the award 
24001, the Court refused to allow costs on the 
higher scale, the rule being that in the absence 
of special circumstances of difficulty or urgency 
costs on the higher scale will not be allowed. 
(Adm.) The Horace 
— Pleadings — Form — Evidence— 
R. 8. O., Order XIX., vr. 4, 5, 7.—In salvage 
actions it may be proper in some cases, owing to 
the practice of the court that where the defen- 
dants admit the facts alleged in the statement of 
claim, the plaintiffs are not allowed to give any 
evidence at the hearing, to use a fuller form of 
statement of claim than that givenin the example 
in the appendix to the Rules of the Supreme 
Court 1883, and approaching more nearly to the 
old form. (Adm) The Ists.......01--.---- 
36. Practice—Pleadings—Form— R. 8. C., Order 
XIX. r. 7.—In a salvage action where the 
plaintiffs had delivered 2 statement of claim in 
the form No. 6, sect. 3 of Appendix C to the 
Rules of the Supreme Court 1883, the Court, on 
motion by the defendants, ordered the plaintiffs 
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under Order XIX., r. 7, to deliver & further and 
better statement of the nature of their claim, and 
ordered the costs of the motion to be costs in the 
cause. (Adm.) Thelsis.......... e «e page 


37. Sale of ship and cargo before judgment— Deterio- 


ration in value—Order for sale—Default action.— 
Where in a salvage action in which no appear- 
ance had been entered it was alleged upon affi- 
davit that the ship and cargo were daily deterio- 
rating in value, and that large expenses were 
being incurred in respect of the charge of the 
property, and that the plaintiffs had been in com- 
munication with the owners as to a sale, the 
Court, on motion by the plaintiffs prior to decree, 
ordered an appraisement and sale of the property. 
(Adm) The Anna Helena ..... ooa soe S À 


38. Tender—Costs—Practice.—In & salvage action 


it is not necessary that a tender should be accom- 
panied with an offer to pay the plaintiffs’ costs 
up to the date of tender. (Adm. Div.) The 
William Symington .............. 


See Carriage of Goods, No. 6—Collision, No. 20 


-—General Average, Nos. 3, 4—Practice, Nos, 42, 
43— Wages, No.1. 


SEAMAN’S DISCHARGE. 


Refusal of certificate—Penalty~Action—Merchant 


Shipping Act 1854 (17 & 18 Vict. c. 104), ss. 172, 
524.—Sects. 172 and 524 of the Merchant 
Shipping Act 1854 inflicting a penalty of 101. 
upon any master who shall fail to give a seamana 
certificate upon his discharge, and directing the 
whole or part of the penalty to be applied in com- 
pensating the seaman, exclude the spaman from 
instituting an action for damages against the 
master for withholding the certificate, his only 
remedy being the penalty inflicted by the Act. 


(Q3B. Div.)BMVallance v: Haller qe VE 
SEA WATER. 
See Carriage of Goods, No. 24. 
SEAMAN. 


See Collision, No. 29—Seaman’s Discharge— Wages. 


SEAWORTHINESS. 


See Carriage of Goods, Nos. 21, 22, 23—8alvage, 
No. 12. 


SERVICE. 
See Bottomry, Nos. 3—Practice, Nos. 40, 41. 
SET-OFF. 
See Principal and Agent. 
SHIPOWNERS. 


1. British ship—British owners—Foreign registry 


—Liability—Merchamt Shipping Acts.—Semble, 
where a ship is owned by an English limited com- 
pany, which for the purpose of carrying on busi- 
ness in a foreign country is registered in that 
country as a foreign company, and the ship is 
also registered there, the ship ia nevertheless a 
British ship, and, although not having a British 
registry, is subject to all the liabilities of a 
British ship. (Ct. of App.) The Chartered Mer- 
cantile Bank of India, &c., v. The Netherlands 
India Steam Navigation Company Limited 


2. Conspiracy of shipowners to exclude others—Re- 


straint of trade—Cause of action—Injunction— 
Damages.—The Court will not grant an interim 
injunction to restrain the existence of a combina- 
tion of shipowners offering advantageous terms 
to shippers confining their shipments to the com- 
bination’s ships, which combination is alleged by 
other shipowners to be & conspiracy for the pur- 
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pose of ruining them by driving away the trade 
from their ships, where the parties complaining do 
not show that they will suffer irreparable injury 
by the continuance of the combination, and where 
it appears that if the plaintiffs establish their 
case they will recover ample compensation by 
way of damages. (Q. B. Div.) MogulSteamship 


Company Limited v. McGregor, Gow, and Co. page 467 


3. Conspiracy of shipowners to exclude others— 
Restraint of trade—Indictable offence—Right of 
action.—A combination by shipowners offering 
advantageous terms to shippers confining their 
shipments tothe combination’s ships, and alleged 
by other shipowners to be a conspiracy entered 
into for the object of ruining them by driving 
away the trade from their ships may be an in- 
dictable offence, and therefore actionable. (Q. B. 
Div.) Mogul Steamship Company Limited v. 
McGregor, Gow, and Co...... ee eee "n 

4. Co-owners—Order for an account— District regis- 
irar — Report — No appeal.—Where a district 
registrar has made an order in an action in the 
Admiralty Division for an account between the 
part owners of a ship that the accounts be filed, 
and that they be proceeded with, it is too late to 
take objection to his making sach order after he 
has reported, there having been no appeal against 
such order (Adm. Div.) Gowan v. Sprott 

5. Co-owners—Order for an account—District regis- 
trar—Report—Objection to—R. S. C., Order VI., 
r. 1.—Where an action is instituted in an Admi- 
ralty District Registry by part owners of a ship 
against the managing owner thereof for an account 
and the writ claims an account under Order III., 
r. 8, and an order for the filing of the accounts 
is made under Order XV.,r. 1, and the account is 
proceeded with pursuant to order, and the dis- 
trict registrar reports thereon, such report is to 
be treated as the usual report in an Admiralty 
Court Action, and if the defendant seeks to take 
objection thereto, he must do so according to 
the provisions of Order LVI., r. 11, otherwise the 
plaintiff will be entitled to judgment thereon. 
(Adm. Div.) Gowan v Sprott ........0.ccccceeeeseees 


6. Co-ownership action—Claim by managing owners 
—Amounta left unpaid—Co-owners proceeded 
against-—Stay of execution—Oosts—Delay.—A 
managing owner, who had not delivered accounts 
for nine years, instituted a co-ownership action 
for settlement of accounts, and for payment of 
the balance found due to him, and claimed certain 
items in respect of materials supplied to the ship 
for which he had not paid, and for which the 
defendants were being sued in the Queen’s Bench 
Division. The registrar in his report allowed the 
plaintiff these items. Upon application to oon- 
firm the report, and for judgment, the Court 
decreed payment of the amount found due by the 
registrar, but stayed execution until the defen- 
dants were protected against the claims in the 
Queen's Bench Division, and refused tho plain- 
tiff the costs of the action upon the ground of 
delay in rendering his accounts. (Adm. Div.) 
The Charles Jackson... eese 


7. Co-ownership action —Managing owner — Unpaid 
claims.—Quere: Ys a managing owner entitled to 
recoveragainst his co-owners in respect of sums of 
money due to third parties on account of the ship, 
but which he has not paid? (Adm. Div.) The 
Charles Jackson y S. MR. ooo. s ott tm 


8. Co-ownership action—Sale of ship— Minority 
and majority owners.—The High Court of Justice 
(Admiralty Division) will not, in a co-ownership 
action, order the sale of a ship on the application 
of either minority or majority owners, unless the 
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applicants prove strong necessity for so doing. 
(Adm. Div.) The Marion............... e www page 
9. Expenses of voyage— Liability for—Time charter 
—Voyage charter.— Where a ship, having been 
chartered out and home under a time charter, is 
being brought home under & voyage charter in 
consequence of the time charter having been 
broken, the purchaser of shares purchasing during 
Such homeward voyage is not liable for losses 
incidental to the voyage out under the time 
charter. (Adm. Div.) The Meredith,............ og 
10. Managing owner — Right to remuneration — 
Commission profits.—Semble, that & managing 
owner may be entitled to some reasonable sum as 

a commission on profits, although he owns shares 
in the ship and no express agreement as to his 
remuneration has been entered into. (Adm. Div.) 
Tha, Meredithin ueste ne agate Steer T eade ay 
11. Practice — Co-ownership action — Registrar's 
report — Time for objection — Extension. — The 
Court will not extend the time for objecting to 
the registrar’s report in a co-ownership action 
without special grounds being shown by the party 
seeking to object, (Adm. Div.) Gowan v. 
Sopnotlanctuet s aae evagtoat fata s ue cos Bs 
See Carriage of Goods, Nos. 5, 6, 8, 9, 10, 23, 28, 
31, 32, 33—Collision, Nos. 11, 16, 17—Wrecks 

and Casualties, Nos. 8, 4. 


SHIPPER. 


See Bills of Lading Act, No. 1—Carriage of Goode, 
Nos. 3, 31— Charter-party, No. 3. 


SHIPPING CASUALTIES INVESTIGATIONS 
ACT 1879. 


See Wrecks and Casualties. 


SMUGGLING. 
See Marine Insurance, Nos. 17. 


SOLICITOR. 
Bee Practice, Nos. 40. 42, 43, 44. 


SPEED. 
See Collision, Nos. 58, 60, 62 to 70, 72, 81, 84. 


STAMP ACT 1870. 


See Charter-party, Nos. 7, 8—Marine Insurance 
Association. 


STAY OF PROCEEDINGS. 


See Collision, No. 35— Limitation of Liability, 
No. 10— Practice, Nes. 22 to 25. 


STEAM STEERING GEAR. 
See Collision, Nos. 21, 22, 23. 


STOPPAGE IN TRANSITU. 


1. Duration of transit— Lien for freight— Notice to 
shipowner—Unpaid | vendor—Sub-sale— Delivery 
order.— Where the master of a ship retains a lien 
for freight upon the cargo, the bill of lading of 
which eargo has been indorsed by the purchaser 
as security for an advance, the fact of a sub-sale 
and handing over of a delivery order for the cargo 
to the sub-purchaser, and actual receipt by him 
of part, does not put an end to the transitus, and 
the unpaid vendor has, upon giving due notice, 
the right to stop the purchase money payable by 
the sub-purchaser, after discharging the advance 
on the bill of lading. (H. of L.) Kemp v. Falk 

2. Notice to shipowner— Notice to master—Duty to 
forward.—Per Lord Blackburn: Notice of stop- 
page in transitu given to a shipowner is not 
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400 
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effectual till it is communicated to the master, 
but it imposes on the owner an obligation to 
send iton with reasonable diligence. (H. ot L.) 
Kemp v. Falk eem gage 


STRAITS OF MESSINA. 
See Collision, No. 80. 


STRANDING. 
See Carriage of Goods, Nos. 8, 4. 


SUB-SALE. 
See Stoppage in Transitu, No. 1. 


SUING AND LABOUR CLAUSE. 
See Marine Insurance, No. 15. 


TEES NAVIGATION RULES. 
See Collision, No. 84. 


TENDER. 
See Saivage, Nos. 18, 32, 88. 


TERMINATION OF TRANSIT. 
See Stoppage in Transitu. 


THAMES CONSERVANCY RULES. 
See Collision, Nos. 85to 90. 


THIRD PARTY. 
Seo Practice, No. 45. 


TICKET. 
See Carriage of Passenger. 


TIME POLICY. 
See Marine Insurance, Nos. 9, 10, 11. 


TOWAGE. 

1. Agreement to pay for work done and to be done 
— Master's authoriy—Shwp | lost— Liability of 
owner&.—The steamship W. having found the 
steamship 4., on the 12th Feb. off Cape Finisterre 
in a disabled condition, towed her in heavy 
weather until the 14th Feb., when, in conse- 
quence of the condition of the A., the master of the 
W. proposed to abandon her. However, at the 
desire of the master of the A., it was agreed in 
writing that the W. should “ stand by the A. as 
long as possible, and that the W. and the 
owners were to be paid for the time and towing 
already done and to be done from the 12th Feb. 
1883.” The W. thereupon again took the A. in 
tow, but on the 16th Feb., owing to stress of 
weather it was found necessary to abandon her, 
after which she was totally lost. In an action for 
towage against the owners of the A., the Court 
held that the agreement entered into by the 
master of the 4. was a reasonable one, and one 
which, in his position of agent ez necessitate for 
his owners, he had an authority to enter into, 
and awarded the plaintiffs the sum of 4001. in 
respect of the services rendered prior to and after 
the agreement. (Adm.) The Alfred eene 

2. Coniract—Breach—Damage—Notice restricting 
liability for negligence.—A term in towage con- 
tract, by which tug owners exe pt themselves 
from liability for damage or loss occasioned by 
the negligence or default of their servants, 
covers damage occasioned in con equence of the 
act of the master taking in tow to many vessels 
at a time in contravention of a statutory bye-law 
of the port in which the towage takes place, 
although the number of vessels causes the tug to 
be of insufficient power for the service. (Ct. of 


App., affirming Adm.) The United Service ...55, 170 


e 


3. Contract—Breach—insufficiency of coal—Com- 
pletion of towage—No damage—Right to recover. 
— Where in the course of towage the tug, owing 
to her having started with an insufficient supply 
of coal, is obliged to cast off to go to the nearest 
port to ship more coal, and then returns and com- 
pletes the towage, the tug-owners are entitled to 
be paid the price agreed upon inthe towage con- 
tract if the owners of the tow do not prove any 
damage to have been occasioned to them by the 
temporary discontinuauce of the towage. (Adm. 
Div.) The Undaunted .. see page 

. Contract— Warranty—Breach—Insufficiency of 
coal—Notice restricting liability.—In a towage 
contract there is an implied undertaking on the 

part of the tug-owners to supply an efficient tug 

with sufficient equipments, including a proper 
supply of coal; and hence, a term in the contract 
by which the tug-owners are exempted from 
liability for loss or damage occasioned by the 
negligence of their servants is no defence to an 
action for damages occasioned to the owners of 
the tow in consequence of the towage being dis- 
continued owing to the tug having started with 
an insufficient supply of coals. (Adm. Div.) The 

Undaunted 
Tug and tow—Duty to control navigation.—It is 

not the duty of those in charge of a tow which is 

being towed with a long scope of hawser by night 
at sea to direct the movements of the tug—the 
circumstances being different to towing by day 
inariver. (Adm Div. The Stormcock 


See Collision, Nos. 28, 50, 91—General Average, 


Nos. 8, 4—Salvage, Nos. 7, 14. 


TRINITY MASTERS. 
See Collision, Nos. 40, 43— Practice, No. 46. 


TYNE NAVIGATION RULES. 
See Collision. No. 92. 


UNDERZI'RITERS. 
See Marine Insurance—Practice, No. 41. 


VENDOR AND PURCHASER. 


sttu, No. 1. 
VICE-ADMIRALTY COURT. 


See Necesscries, No. 3—Practice, No. 23— Wages, 


No. 3 
VICE-ADMIRALTY COURTS ACT 1863. 
See Necessaries, No. 3. 


WAGES. 


1. Freight—Abandonment—Ship brought in by 


salvors—Cargo delivered on demand.—Where a 
salving ship takes a crew off a vessel in distress 
and puts men board of her, refusing to allow her 
own crew to return, and the two vessels are in 
company navigated into port, there is no such 
abandonment of the ship as to put an end to the 
contract of carriage, and subsequently there will 
be freight due upon the consignees requiring 
delivery of the cargo, such freight being pro raid, 
assuming the port not to be the port to which the 
cargo ought to have been taken under the con- 
tract of carriage. (Adm. Div.) The Leptir...... 
Jurisdiction—Foreign ship—Foreign law-—Pro- 
test of consul.—In an action for wages and 
damages for wrongful dismissal brought by 
persons domiciled in England against a foreign 
ship, in which they had served under articles 
signed ina port of the country to which the ship 
belonged, in which action imprisonment, hard- 
ship, and ill-treatment were alleged, the Court 
refused to interfere with the discretion of the 
judge below in declining to exercise jurisdiction 
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See Sale of Goods—Sale of Ship—Stoppage in Tran- 
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against the protest of the consul, which alleged 
that, by the law of the country to which the ship 
belonged, all disputes relating to the ship, or 
claims against the owner or master, were to be 
referred to and decided by the tribunals or 
consuls of that country. (Ct. of App. from 
Adm.) 
Jurisdiction — Vice-Admiraliy Court — Joint 
action by sia seamen—Order in Council—2 Will. 
4, c. 51,8. 15—Merchant Shipping Act 1854, s. 
189.—A vice-admiralty court has jurisdiction to 
entertain an action for wages and compensation 
for wrongful dismissal brought by any number of 
mariners not exceeding six, under Order in 
Council pursuant to 2 Will. 4, o. 51, provided 
that the total amount found due to all the 
plaintiffs conjointly exceeds 502., although the 
amount found due to each is lesa than that sum. 
(Priv.Co.) The Ferret 
Seamen Date to which wages recoverable—Mer- 
chant Seamen Act 1880.--The time up to which 
a seaman is entitled to an action to recover hia 
wages under the Merchant Seamen Act 1880 is 
to the date of certificate of chief olerk in 
Chancery, or report ofregistrarin Admiralty. (Ch. 
Div.) Re The Great Eastern Steamship Company ; 
Claim of Williams and others .......... esee 
. Seamen — Engagement by master— Agent for 
owners—Oharter-party—Rights as to wages.—A. 
master who, though appointed by the owners of 
the vessel, yet under the terms of the charter- 
party thereby becomes the charterers’ captain, is 
as between the owners and the seamen the agent 
of the owzers, and hence seamen engaged for a 
voyage are not bound to took into the title of the 
master who appoints them to ascertain whother 
he is the captain of the owners or the charterers. 
(Ch. Div.) Re The Great Eastern Steamship 
Company ; Claim of Williams and others 


- Seamen—Foreign-going Ship—Lien— Voyage not 


proceeded wpon.—Seamen engaged by the owners 
or their agent fora voyage upon a foreign-going 
ship are entitled to a lien for their wages upon 
the ship, and the proceeds of sale thereof, 
although the engagement of the seamen has not 
been in writing, and althongh the ship does not 
proceed upon the voyage. (Ch. Div.) Re The 
Great Eastern Steamship Company ; Claim of 
Williams and others 


- Seamen—Termination of engagement—Merchant 


Seamen Act 1880 (43 § 44 Vict. c. 16), s. 4.— The 
words “at the end of his engagement” in the 
Merchant Seamen Act 1880 (43 & 44 Viot. o. 16), 
8. 4, sub-sect 1, mean the time at which a sea- 
men’s actual service terminates, and include the 
natural effluxion of the agreement as well as the 
discharge of theseaman inbreach of the contract. 
And therefore, to entitle a seaman to wages to 
the date of final settlement, it is not necessary 
that the whole term of his engagement should 
have expired, but it is sufficient that his actual 
service on board ship should haveended. (Ch. 
Div.) Re The Great Eastern Steamship Com- 
pany; Claim of Williams and othera............... 


See Collision, No. 29—Necessaries, No. 7. 


WARRANT OF ARREST. 
See Collision, No. 37—Practice, No. 7. 


WARRANTY. 


See Carriage of Goods, No. 38—Chain Cables and 


Anchors Act 1874— Marine Insurance, Nos. 19, 
20—Salvage, No. 12—Towage, No, 4, 


Phe. Leons II Tine crastinum. page 25, 73 
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WRECKS AND CASUALTIES. 


Appeal—Costs—Confirmatory evidence on appeal. 
—Oosta of an appeal will be giver against the 
Board of Trade if the decision of the appellate 
court is against the Board of Trade, and also 
costs of further evidence produced by the party 
proceeded against, if such evidence is produced 
merely to confirm the evidence given at the 
hearing below. (Adm.) The Famenoth...... page 
Appeal—Further evidence—Application before 
hearing.—An application for leave to adduce 
further evidence on appeal from the Wreck Com- 
missioner should be made prior to the hearing of 
the appeal. (Adm.) The Famenoth............... 
Appeal—Shipowner—Shipping Casualty Investi. 
gationa Act 1879.—By the provisions of the Ship- 
ping Casualty Investigations Act 1879, no right 
of appeal from the decision of the Wreok Com. 
missioner is given to a shipowner, though he 
appear as & party at the investigation and be 
condemned in costs. (Adm.) The Golden Rea... 
Costs—Shipowner—Improper ballast —Default of 
master.—Semble, where the loss of a ship is due 
to improper ballast bought by the master without 
the knowledge or presence of the shipowner, and 
the shipowner has placed no restriction on the 
master as to price, no such blame attaches to the 
shipowner as will justify the Wreck Commissioner 
in condemning him in the costs of the Board of 
Trade inquiry. (Adm.) Mhe Golden Sea ..... ... 


. [Improper ballast Purchase by master—Loss of 


ship— Suspension of certificate.—' The loss of a 
vessel which is due to improper ballast, purchased 
by the master, he knowing it to be largely 
composed of dirt, and no restriction being placed 
upon him by his owners as to price, is sufficient 
reason for the Wreck Commissioner suspend- 
ing the master’s certificate. (Adm.) The Golden 
Ce ede eee uh oii te a stk Bice ace UE 


- Master—Error of judgment—Loss of life—Suspen- 


ston of certificate—Merchant Shipping Act 1854, 
s. 242.—An error of judgment committed by & 
master of a ship, under circumstances of great 
difficulty and danger, is not such & wrongful act 
or default, within the meaning of the Merchant 
Shipping Act 1854, s. 242, as will justify the sus- 
pension of his certificate, even where there has 
been loss of life. (Adm.) The Famenoth 


WRECKS REMOVAL. 


Harbour authority—Sunken wreck—Obstruction to 


navigation—Collision—Removal of Wrecks Act 
1877 (40 d 41 Vict. c. 16), s. 4.— Where a vessel is 
sunk by striking upon a sunken wreoklying in a 
channel without sufficient warning of the position, 
which wreck the harbour authority, under the 
provisions of the Wrecks Removal Aot 1877, s. 4, 
had previously taken possession of and partially 
removed at the time of the accident, semble, the 
language of the Wrecks Removal Act, s. 4, being 
permissive, the harbour authority is not liable 
under that Act for the damage done, but under a 
local Act by which the authority is empowered to 
receive a portion of the light dues from ships 
entering the channel,and is directed to apply them 
in maintaining, improving, regulating, and buoy. 
ing the channel, such authority ia liable, as this 
latter Act casts upon the authority an obligation 
to remove the obstruction, and take the necessary 
means for warning vessels of its presence. 
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(Kay, J.) Dormont v. Furness Railway Company 127 


See Collision, Nos. 42, 98. 
WRIT. 
See Bottomry, No. 3— Practice, Nos. 40, 41. 
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All the Cases Argued and Determined by the Superior Courts 


RELATING TO 


MARITIME LAW. 


H. or L.] 
HOUSE OF LORDS. 


Nov. 8, 1881, and July 10, 1882. 


(Before the Lon» CHANCELLOR (Selborne), Lords 
BLACKBURN, WATSON, and FITZGERALD). 


Kemp v. FALK. (a) 
ON APPEAL FROM THE COURT OF APPEAL IN ENGLAND. 


Stoppage in transitu—Termination of iransit— 
Sub-sale—Righis of original vendor against 
purchase money of sub-purchaser. 


The consignees of a cargo of goods sold the cargo 
“to arrive,” before the arrival of the ship, to 
gub-purchasers. The original pegs having 
become bankrupt, the unpaid vendor gave a 
notice of stoppage in transitu to the master, after 
the sub-sales, and after a small part had been 
delivered. The bill of lading had been indorsed to 
a bank as security for an advance to the original 
purchaser, and the consignees remitted the pro- 
ceeds of the sub- sales to the bank. 

Held (affirming the judgment of the court below), 
that the case was governed by Re Westzinthus 
5 B. & Ad. 817), and Spalding v. Ruding (6 
Beav. 376), and that the vendor was entitled, as 
against the trustee in the bankruptcy, to the 
balance of the Puii money after satisfying 
the claim of the bank. 

Ex parte AA Davis, and Co. (42 L. T. Rep. 
N. S. 970; 13 Ch. Div. 628 distinguished. à 
Per Lord Blackburn: Notice of stoppage m 
transitu given to a shipowner 18 not effectual 
till it is communicated to the master, but it 
imposes on the owner an obligation to send it on 
with reasonable diligence. : 

Tuis was an appeal from a judgment of the 

Court of ae (James, Baggally, and Bram- 

well, L.JJ.), reported in 4 Asp. Mar. Law Cas. 

280; 14 Ch. Div. 446, and 42 L. T. Rep. N. S. 

780, under the name of Hx parte Falk, Re Kiell, 

reversing a decision of Mr. Registrar Hazlitt, 

sitting as Chief Judge ia Bankruptcy. 

On the 25th March 1878 the respondent Falk, a 
salt merchant at Liverpool, sold to one Kiell, then 
& merchant in London, & cargo of salt, to be 
shipped at Liverpool on board the Carpathian, for 
Calcutta. Kiell paid 415l. 12s. 2d., part of the 
invoice price, in cash; and gave bis acceptance 
at four months for the balance, amounting to 
8471. 8s. 6d. ier 


(a) Reported by C. E. MALDEN, Esq. Barrister-at-Law. 
Vou. V., N.S. 


Kemp v. Fark. 


[H. or L. 


On the 20th July Kiell became bankrupt, and 
the appellant, Kemp, was appointed trustee under 
his Jiquidation. On the 29th July the Carpathian 
arrived at Calcutta, and before the bankruptcy 
Kiell's agents bad sold the cargo to sub-purchasers 
“to arrive.” 

On the 27th July Falk served a notice of 
stoppage in iransitu on the owners of the Carpa- 
thian, which they communicated to their agents in 
Calcutta on July 3lst; and it was communicated 
to the master on Aug. 5th, at which time a small 
pert only of the cargo had been delivered, and the 
freight had not been paid. 

The bill of lading had been indorsed for value 
to the Bank of Scotland, snd the balauce of the 
proceeds of the sub-sales, after satisfying the 
claim of the bank, was paid to the appellant as 
trustee in Kiell's liquidation. 

The unpaid vendor, Falk, applied to the Court 
of Bankruptcy that the trustee might be ordered 
to pay the money over to him, but the learned 
Registrar refused his application. This decision 
was reversed by the Court of Appeal, as above 
mentioned, on the authority of the case of Hx 
parte Golding, Davis and Oo. (42 L. T. Rep. N. 8. 
270; 13 Ch. Div. 628), and from their judgment 
the present appeal was brought. 

The facts appear more fully in the report in the 
court below, and in the judgments of their Lord- 
ships. 

Nov. 3, 1881.— The appeal came on for hearing 
before Lords Penzance, Blackburn, and Watson. 


Benjamin, Q.C. and G. W. Lowrance appeared 
for the appellant. 

Cohen, Q.C. and F. Thompson for the respone 
dent. 

Their Lordships expressed a wish for further 
information as to the sub-sales and the deliveries 
under them, and the appeal was accordingly 
adjourned. 

July 10, 1882.—Bompas, Q.C. and G. W. 
Lawrance (Benjamin, Q.C. with them) appeared 
for the appellants, and argued that the right of 
stoppage in transitu was at an end when the cargo 
had been re-sold “to arrive.” The cases of Ee 
Westzinthus (5 B. & Ad. 817) and Spalding v. 
Ruding (6 Beav. 376) are distinguishable, and Ex 
parte Golding, Davis and Co., on which the court 
below based their judgment, went farther than any 
previous authority, and cannot be maintained. At 
all events the right was gone when cash receipts 
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were given to the sub-purchasers, or at latest on 
Aug. 2nd, when there was a part delivery. The 
facts show that the consignees were indorsees for 
value, and if that were so the right of stoppage 
was gone. The cash receipts given to the sub- 
purchasers were “documents of title” within 
sect. 5 of the Factors Act 1877 (40 & 41 Vict. c. 
39), and the delivery of them took away the right 
of stoppage. They also referred to 

Slubey v. Heyward, 2 H. Bl. 504; 

Hammond v. Anderson, 1 B. & P. N, R. 69; 

Crawshay v. Eades, 1 B. & C. 81; 

Tanner v. Scovell, 14 M. & W. 98. 

Cohen, Q.C. and F. Thompson, who appeared for 
the respondents, were not called upon to address 
the House. 

At the conclusion of the arguments for the 
appellant, their Lordships gave judgment as 
follows :-r 

The Log» CHANCELLOR ( Selborne).—My Lords : 
This seems to me a case of very great simplicity. 
It is admitted that but for the indorsement of the 
bill of Jading of the cargo in the Carpathian, the 
right of stoppage in transitu would have been well 


exercised as against everybody on Aug. 5th, after | 


which the greater part of the cargo was delivered. 
Then the question is, what is the effect of the 
indorsement of the bill of lading? It was an 
indorsement to the Bank of Scotland, who had 
advanced money upon it; and the cases of Re 
Westzinthue (ubi sup.), and Spalding v. Ruding 
(ubi sup.) clearly establish that the right of 
stoppage in transitu is not discharged absolutely 
by an indorsement of a bill of lading by way of 
security or pledge, but that it remains, in equality 
at all events, as it was before, subject to a charge 
in favour of the indorsee of the bill of lading, 
which must be paid off; and being paid off, the 
person entitled to and exercising the right of 
stoppage in transitu stands in exactly the same 
position as to everybody else as if there had been 
no security, and no pledge, and no indorsement of 
the billof lading. And against what is that right 
of stoppage in transitu? Not against some 
imaginary interest of the purchaser, but against 
the goods themselves. It is a right to stop the 
goods; and I have no notion of any right of 
stoppage in transitu which is nob a right to 
stop the goods when they are still in transitu 
in contemplation of law. Itisa qualified right in 
the circumstances which I have mentioned, because 
it cannot be asserted as against the holder of the 
bill of lading without paying him off; but the 
instant his claim is discharged it is exactly the 
same right as if there had been no security as 
against the original purchaser, and aa against, in 
my opinion, every one claiming under him. It 
waa contended that when after an indorsement by 
way of security, such as was hero made to the 
Bank of Scotland, there has been a sale of the 
goods “to arrive” by the original purchaser, 
without any document of title, a sale which passes 
to the sub-purchaser such equitable interest as 
his immediate vendor could convey, that displaces 
the right of stoppage in transitu established by 
the cases I have referred to. From the beginning 
of the argument I was totally unable to under- 
stand how that could possibly be. The indorse- 
ment of the bill of lading to the Bank of Scotland 
can confer no title whatever upon the other 
persons to whom the original purchaser transfers 
such rights as he bas. He can transfer no greater 


or better right than he has, and the right which 
he has is a right subject to a stoppage in transitu 
in all cases in which the right of stoppage in 
transitu remains in favour of the original seller of 
the goods. I put, therefore, aside the whole argu- 
ment founded upon the existence of sub-purchasers. 
I assent entirely to the proposition that where the 
sub-purchasers get a good title as against the 
right of stoppage in transitu there can be no 
stoppage in transitu as against tho purchase 
money payable by them to their vendor; at all 
events, until I hear authority for that proposition, 
I am bound to say that it is not consistent with 
my idea of the right of stoppage in transitu that 
it should apply to anything except to the gooda 
which are in transitu, But when the right exists 
as against the goods, it is manifest that all other 
persons who have, subject to that right, any 
equitable interest in those goods by way of con- 
tract with the original purchaser or otherwise, 
may come in; and if they satisfy the claim of the 
seller who has stopped the goods in transitu, they 
can, of course, have effect given to their rights; 
and I apprehend that a court of justice in ad- 
ministering the rights which arise in actions of 
this description, would very often find that the 
rights of all parties were properly given effect to, 
if so much of the purchase money payable by the 
sub-purchasers as might be sufficient for his claim 
were paid to the original vendor; and, subject of 
course to that, the other contracts would take 
effect in their order and in their priorities. T 
observe an illustration of that in the lettor of 
Aug. oth 1878, written by the respondent’s 
solicitors, in which they say that they have been 
told that Messrs. Wiseman, Mitchell, and Co., have 
contracted for the sale of the salt upon certain 
terms; that they do not want to put them to in- 
convenience, and that therefore they will be quite 
ready, upon being paid what is due to them, to let 
that contract receive proper effect. That is merely 
a way of working out the right of stoppage in 
transitu, which is a right against the goods, and, 
as I said hefore, could be in no way whatever 
affected or prejudiced by any dealings between the 
original insolvent purchaser and persons pur- 
chasing under him without any title founded upon 
an indorsement of the bill of lading for value 
received. I put that argument entirely aside; 
and I then come to the question which has been 
argued upon the special circumstances of this 
cage. 

I assume that there was no stoppage in 
transitu effectually made till Aug. 5th. I put, 
therefore, entirely out of the question whatever 
had been done bond fide before that time; and the 
question is whether there was not, as against the 
cargo then remaining undelivered, an effectual 
stoppage in transitu. The facts appear to me 
absolutely to exclude the notion of a constructive 
delivery of the whole cargo having taken place 
before Aug. 5th, because it appears that the sub- 
purchasers, to soma of whom small portions of the 
cargo had been delivered before Aug 5th, were all 
dealing separately from each other. Hach of them 
contracted to buy a certain quantity of salt, for 
which they paid Messrs. Wiseman, Mitchell, and 
Co. ; they took receipts from them for their own 
portions. They “took those receipts to the vessel, 
and the quantities of salt for which they had 
respectively thus paid were then weighed out and 
delivered to them respectively in the presence and 
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under the supervision of the master or other 
officer of the ship, and the clerk of the consignees,” 
without any arrangement as to the freight; from 
which it is apparent that nothing could be more 
separate and distinct than the delivery of each 
parcel in that case; and if there were no more 
than those facts, the delivery of one parcel could 
not possibly operate as a delivery of the whole. 
Then it was said that it ought to be considered, 
on account of the terms of the letter of Aug. 2nd 
1878, that there was some constructive delivery of 
the whole cargo to the clerk of the consignees. 
That also appears to me to bea suggestion for 
which there is no warrant in the natural con- 
struction of the letter itself; a suggestion entirely 
unsupported by auything else, and really incon- 
sistent with tbe fact that the delivery was not 
made by the clerk, but “in the presence of and 
under the supervision of the master or other 
officer of the ship, and the clerk." The clerk 
might be present, too, and might concur, but his 
concurrence could not mean that he had already 
become the possessor of the cargo, as if it had 
been taken out of the ship and delivered to him. 
The only other argument advanced was founded 
upon the fact that the consignees indorsed the 
bill of lading and delivered it to the captain. It 
was not indorsed to the captain for value, and 
there is nothing whatever to show that your 
Lordships ought to infer that it had been indorsed 
to somebody else for value. We know that it had 
been indorsed for value to the bank, and we know 
the extent of their claim under it; and the bank 
have been satisfied or must be satisfied. The 
suggestion that it was indorsed either to Messrs. 
‘Wiseman, Mitchell, and Co., as persons who are 
under contract or might be liable, or toany of the 
various sub-purchasers through them, is entirely 
without foundation; and in the agreed statement 
of facts no indorsement is mentioned at all, except 
the indorsement of the Bank of Scotland. It 
seems to me evident that the Bank of Scotland 
gent the bill indorsed to them in order that their 
own security might be realised, and it then came 
into the hands of Messrs. Wiseman, Mitchell and 
Co., for that purpose; and it is not said that the 
indorsement which preceded the delivery of the 
bill of lading to the captain by these gentlemen 
was for any special purpose whatever which could 
give any new title, legal or equitable, to anybody 
who had it not before. The result is that under 
those circumstances the case seems to me to be 
altogether within the ruling in the cases of Re 
Wesizinthus (ubi sup.), and Spalding v. Ruding 
(ubi sup.), and therefore that the present appeal 
must be dismissed with costs. 

Lord BracksuRN.—My Lords: I perfectly agree 
in the result that this appeal must be dismissed 
with costs. Taking the agreed statement of facts 
it seems to me that the case is perfectly clear. 
We have no occasion to consider whether the case 
of Ex parte Golding, Davis and Co. (ubi sup.), was 
well or ill decided, because no point relating to 
it arises here, as was supposed in the court below. 
It appears that Mr Falk had sold to a Mr. Kiell 
a quantity of salt, which was shipped on board a 
vessel bound for Calcutta; that Kiell accepted a 
draft drawn against that cargo ; that bills of lading 
were made out, which were signed, not by the 
master, ag is usual, but by the shipowner himself; 
and that Kiell got those bills of lading. So 
far as that goes, nothing can be more firmly 


established than the law upon it. Falk, 
having delivered the goods and taken a bill of 
exchange, had no right whatever to meddle with 
those goods further, unless before the end of the 
transitus the purchaser became insolvent and 
Stopped payment, and then if Falk had stopped 
the goods in transitu he would have been re-vested 
in-his rights as an unpaid vendor as against Kiell. 
It is pretty well settled now that it would not have 
rescinded the contract. But before the end of the 
transitus come, his right to stop the goods in 
transitu might be defeated by an indorsement 
upon the bill of lading to a person who gave 
value. In the present case there was such an 
indorsement and transfer of the bill of lading, but 
it was only an indorsement and transfer for a 
particular and limited purpose. It appears that 
Kiell, in order to obtain an advance, got Messrs. T. 
Wiseman and Co., of Glasgow, the correspondents 
und agents of Messrs Wiseman, Mitchell, and Co. 
of Calcutta, to make an advance in his favour by 
drawing & bill of exchange upon him; and to 
secure the payment of that bill of exchange, the 
bill of lading was indorsed, and the Bank of 
Scotland, who discounted or took that bill, became 
holders of the bill of lading for the purpose of 
protecting themselves. It was clearly a transfer 
for value to the Bank of Scotland, and as such, so 
far as that went, it defeated the right of the 
stoppage in transitu at law. But the unpaid 
vendor's right, except so far as the interest had 
passed by the pledging of the bill of lading to the 
pledgee, or the mortgagee, whichever it was, 
enabled the unpaid vendor in equity to stop in 
transitu everything which was not covered by that 
pledge. That has been ‘settled and considered 
law, or rather equity, ever since the case of Jie 
Weatzinthus (ubi sup.) and has been affirmed in 
Spalding v. Ruding (ghi sup.); end I have no 
doubt it is very good law upon that point. Here, 
theretore, the stoppage by Talk as unpaid vendor 
would re-vest in him his lien, except so far as con- 
cerned the Bank of Scotland, unless something 
else had happened. Now what has happened? 
The agreement was this: first of all it appears 
that Messrs. Wiseman, Mitchell, and Co., who 
were the persons to whom tha goods were con- 
signed, sent over to their correspondents, T. 
Wiseman, and Co., of Glasgow, a sale note, and 
then they forwarded it to Kiell and Co., in this 
letter: ‘‘ Dear Sirs, we inclose sale note of your 
cargo of salt, ex Carpathian, to arrive,” and so on. 
So that at that time it appears that Messrs. Wise- 
man, Mitchell, and Co. had entered into a contract 
at Calcutta for a sale of the goods “to arrive." 
The date of that letter was July 17th, a fortnight 
or so before the ship actually did arrive at Calcutta. 

That, it was argued, put an end to the vendor's 
right to stop the goods in transitu, and pro tanto 
to the equitable right to stop them in transitu 
which remained in Mr. Falk. No sale, even if the 
sale had actually been made with payment, would 
put an end tothe right of stoppage in transitu 
unless there were an indorsement of the bill of 
lading. Why an agreement to sell, unless it was 
made in such a way as to pass the right of property 
in the goods sold, should be supposed to put an 
end tothe equitable right to stop them in iranaitu, 
I cannot understand. I am quite clear that it 
does not. It was next attempted to argue this: 
the Bank of Scotland, the holders of the bill of 
lading at Glasgow, forwarded the bill of lading in 
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due course to their agents at Calcutta; and it is 
surmised that those agents must have been some 
persons different from Messrs, Wiseman, Mitchell 
and Co. IL infer that Messrs. Wiseman, Mitchell, 
and Co. were the persons who acted as their agents 
in this transaction, but I do not think it matters 
whether they were or not. Those agents received 
that bill of lading well knowing (or at all events 
they ought to have known) that the Bank of 
Scotland had, by virtue of its bill of lading, a 
hold over the goods. They were entitled to see 
that the goods were not sold or disposed of in any 
way prejudicial to their lien; and if they were 
sold, that the money, or enough of it to repay the 
Bank of Scotland and secure them, should pass 
through their hands or the hands of their agents; 
and 1 see nothing that happened afterwards 
which shows that they acted otherwise than 
in strict conformity with the duty thus cast 
upon them. It was argued that, inasmuch as 
Messrs. Wiseman, Mitchell, and Co. had acted 
for Kiell and Co. in selling the goods, taking 
a del credere commission to secure that the people 
to whom they sold should pay the price, therefore 
they were persons who were entitled to have the 
bill of lading indorsed to them asa security. I am 
utterly unable to understand that argament; it is 
clear co me that they were not go entitled. The 
next thing which was said was this, that Messrs. 
Wiseman, Mitchell, and Co., who, I cannot but 
think, were the persons employed by the Bank of 
Scotland as their agents, did at some time, I do 
not exactly know when, indorse the bill of lading 
and show it to the captain. I do not think that 
that comes to more than this, that they gave the 
captain complete notice when he arrived at 
Calcutta: “We are the persons who have the 
legal right to the delivery of these goods, for we 
have the bill of lading, holding it under the Bank 
of Scotland, and consequently we are the persons 
entitled to the goods. You can deliver only to 
us without being responsible to us; if you deliver 
to us or with our sanction you will not be respon- 
sible tous.” I can putno other meaning upon it. 
Then it was argued that this amounts to a delivery 
of the whole cargo by the shipowner to Messrs. 
Wiseman, Mitchell, and Co., who from that time 
forward would be holders of the goods, the ship 
owner, in whose physical possession the goods 
were, being changed from holding the goods as 
shipowner not having delivered the goods into a 
warehouseman holding those goods in his ship as 
& warehouse. I think that is an arrangement 
which might be made, although it is not a very 
convenient one. The freight was not paid, but I 
think it is possible to make an arrangement by 
which, though the freight is not paid, the ship- 
owner changes himself completely into a ware- 
houseman instead of being a carrier ; he alters his 
responsibilities altogether, and by arrangement 
or agreement retains a lien over the goods until 
the freight is paid. I think that such a contract 
might be made; but when one is asked to say 
that such a contract was made, the non-payment 
of the freight is a very important element, leading 
one to say that no such contract was made at all. 
In this case I cannot help thinking that no such 
contract was made, and there is no reason why 
we should hold that it was. The shipowner acted 
in the same way as if it had not been made. 

Then comes an argument which I really think 
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if it were not for the great importance of every- 
thing relating to the Factors Act, and of every 
question touching it in the commercial world. 
It was argued that the recent statute (40 & 41 
Vict. c. 39, s. 5), which says that the transfer of 
a delivery order or auy other document of title 
shall put an end to an unpaid vendor's right to 
countermand that delivery order and to keep the 
goods, operates just to the same extent and under 
the same circumstances as in the case of a bill of 
lading for goods at sea. In order to make out 
that proposition reliance was placed upon this 
fact, that Messrs. Wiseman, Mitchell, and Co., 
who were holders of the bill of lading, as I have 
already said, for the Bank of Scotland, wrote to 
the captain of the ship, saying, “ In order to save 
trouble we will not sign delivery orders for salt, 
but have written our sircar on board the above 
vessel to deliver salt to those men who produce 
cash receipts from our cashiera;” and by some 
strange process of reasoning it was said that the 
man who brought and showed to the sircar of 
Messrs. Wiseman, Mitchell, and Co. a receipt for 
a sam of money paid to their cashier for the 
salt, was the holder of a document of title for the 
salt in such a way that the indorsement of it 
would put an end to the right of stoppage in 
transitu by Mr. Falk. Now in the first place the 
statute in question was never meant to have that 
effect. In the next place, it is an abuse of Jan- 
guage to call such a receipt as this a document of 
title in any shape. Then the last attempt was to 
say that the stoppage in transitu was not until 
the 5th Aug. I see that Bramwell, L.J. takes a 
different view of the law from what I had always 
understood it tobe. I had always myself under- 
stood that the law was that, when you became aware 
that a man to whom you had sold goods which 
had been shipped had become insolvent, your best 
way, or at least a very good way, of stopping 
them in transitu was to give notice to the ship- 
owner in order that he might send i5 on. He 
knew where his master was likely to be, and he 
might send it on; and I have always been under 
the belief that although such a notice, if sent, cast 
upon the shipowner who received it an obligation 
to send it on with reasonable diligence, yet if, 
though he used reasonable diligence, somehow or 
other the goods were delivered before it reached 
he would not be responsible. I have always 
thought that a stoppage, if effected thus, was a 
sufficient stoppage in transitu; I have always 
thought that when the shipowner, baving received 
such a notice, used reasonable diligence and sent 
it on, and it arrived before the goods were de. 
livered, there was a perfect stoppage in transitu. 
Consequently I think that when notice was given 
to the shipowners (and although they bad signed 
the bill of lading instead of the master, I do not 
think that that makes any difference), they were 
under an obligation to forward it with reasonable 
diligence, if they could, to the master. What the 
shipowners did was this: on tbe 31st July they 
sent this telegram: “Charterers Carpathian 
failed, unless bill of lading held for value don’t 
deliver.” That was, as it strikes me,a sending 
forward of the notice to stop the goods in 
transitu, and consequently I should say that 
the stoppage in transitu was complete on the 
Jlst July. But it is not necessary to decide 
that point, for it is clear enough that the 
goods were not then delivered, and nothing was 
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done which would be called a delivery of the 
whole or any part of them till the 3rd Aug., when 
& person brought one of these receipts for some 
small quantity of salt, and gotit delivered. ‘Then 
it was said that the delivery of & part is a delivery 
of the whole. It may be. In agreeing for the 
delivery of goods with a person you are not 
bound to take an actual corporeal delivery of the 
whole in order to constitute such a delivery, and 
it may be very well that the delivery of & part of 
the goods is sufficient to uford strong evidence 
that it is intended as a delivery of the whole. 1t 
both parties intend it as a delivery of the whole 
then it is a delivery of the whole, but if either of 
them dissents, then itis not so. I had always 
understood the law upon that point to have been 
agreed since the judgment of Parke, J. in Dixon 
v. Yates (5 B. & Ad. 313), and I rather think that 
the onus is upon these who say that 1b was 
intended as & delivery of the whole. "Therefore 
the delivery of this particular parcel of salt was 
not a delivery of anything else. What we are 
now dealing with is the delivery of the salt 
which was delivered after the 5th Aug., which 
was quite sufficient to dispose of the whole sum 
now in dispute. We need not inquire what were 
the rights in any particular parcel of salt delivered 
on the 3rd Aug. The present question 18 
with regard to the stoppage im transitu of the 
residue, after an undoubted notice was gerved on 
the 5th Aug. Is that subject to the rule that 
although the whole of the cargo could not be 
stopped because the bill of lading had been trans- 
ferred to the Bank of Scotland, the interest which 
still remained in Kiell or his assigns, or in any- 
body else except those who had become trans- 
ferees of the bill of lading, might be stopped, 
and might become vested in Falk the origina 
vendor? I think there is no reason why 1t 
should not; and that being so, the judgment of 
the court below is right and ought to be affirmed. 
Lord Warsow.—My Lords: It is not necessary 
for me to say much in regard to this case. lagree 
with your Lordships as to the result to which you 
come in point of fact, and, arriving at that 
result, it is quite impossible for me to hold, [nf 
withstanding the very ingenious argument that 
has been addressed to us, that the case 18 not 
directly ruled by the cases of Re Westzinthus 
(ubi sup.) and Spalding v. Ruding (ubi sup.) 
There is no occasion for your Lordships to 
consider the effect or the propriety of the judgment 
of the Court of Appeal in the case of He D 
Golding, Davis and Co. (ubi sup.). The law lai 
down by the other cases I have mentioned 18 very 
well established and very clear law, and, in ul 
Opinion, it directly applies to the facts of this 
Case. Lords: I concur in the 
Lord Fitzczratp.—My Lords: 1 the 
ecision which has beer’ announced by the Lora 
Chancellor. One of the questions before ani 
Lordships’ House is whether the transit of the 
goods had ended before the 5th Aug. 1878, pa 
the vendor's notice to stop was delivered to ae 
master of the Carpathian at Calcutta. T is 
embraces not only the carriage of the goo ‘en 
the place where the delivery is to be made, ite 
also delivery of the goods there according tO - 
terms of the contract of conveyance. Thus in ys 
Case “ transit” means the conveyance of the g ^t 
to Calcutta, and their delivery “ 8 pa gee e 
aleutta" by the carrier, according to the ber 


of the charter-party and bill of lading, into the 
actual or constructive possession of the consignee. 
This seems to me to raise a question of fact which 
is not now open for controversy. It appears that 
the freight which was to be paid “on the right 
delivery of the cargoagreeable to bill of lading at a 
tonnage rate on the quantity delivered, in full of 
all port charges " was paid in two payments—on 
the 22nd Aug. and the 3rd Sept. 1878. It does 
not appear that the shipowners had on or before 
the 5th given up their lien for freight. No 
delivery orders had been given-to the consignees 
or sub-purchasers. The course pursued by Wise- 
man, Mitchell, and Co., who stood in the position 
of consignees, was to indorse the bill of lading, 
and deliver it to the captain, with the letter of the 
9nd Aug. and then as each sub-purchaser paid for 
the quantity he had purchased he got a receipt, 
took it to their clerk on board the ship, and his 
quantity was weighed out and delivered to him 
over the ship’s side under the supervision of the 
master. The deliveries commenced on the 2nd 
Aug., when a small quantity was unshipped and 
delivered. No delivery took place on the 4th, and 
on the 5th a small quantity was delivered. But 
assuming that the delivery on the 5th took place 
before the notice to stop, there remained then in 
the ship in charge of the carrier far the greater 
portion of the cargo. It seems to me that at the 
time of the delivery of the notice to stop, that 
portion was still in transit, and liable to be stopped, 
and that there had been no actual delivery of the 
whole, and that the partial deliveries of the 2ndand 
5th Aug. to different sub-purchasers of lots do not 
indicate any constructive delivery of part as repre- 
senting the whole cargo, or give rise to any question 
of that character. This statement of facts seems 
to me to determine the whole controversy, 
for if there was nothing more there could be no 
doubt of the unpaid vendors’ equity to istop the 
surplus after payment of the demands of the 
bank. ` ^ A 
Another question was however raised, viz., 
whether the sub-sales of the whole cargo before 
the arrival of the Carpathian at Calcutta put an 
end to the rigbt of the unpaid vendor to stop the 
goods, or defeated his equitable title to be paid 
out of the surplus of the unpaid purchase money. 
The facts again seem to prevent any such question 
arising. The argument in the court below was 
that the sub-sales amounted to a complete transfer 
of the property both legal and equitable in the 
goods, and that there was by the attornment of 
the master a complete delivery to the sub-pur- 
chasers before notice to stop was given, and that 
in such a state of facts it hadnever been held that 
the vendor bad any right against the sub-pur- 
chaser’s money. But we now learn that no 
delivery orders were signed by the master or by 
the agents, nor were any given by Wiseman, 
Mitchell, and Co. representing the consignes. 
The shipment in Liverpool was in bulk, “the ship 
not accountable for natural wastage,” and each 
purchaser seems to have purchased not any 
specific lot, but so much, to be weighed out to 
him ex ship. I infer also that the money to be 
aid by the gub-purchasers for the quantity which 
Paned in the ship after the deliveries of the 
5th Aug. bad not been paid to Wiseman, Mitchell, 
and Co. before the notice to stop. The foundation, 
therefore, on which the appellant here rested his 
argument in the court below is entirely removed. 
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Your Lordships ought to give full effect to the 
equitable principles on which the right of stop- 
page in transitu rests. It is a right founded on 
reason, and never works injustice. In affirming 
the decision of the court below your Lordships 
merely decide that the claims of the unpaid 
vendor against the surplus produce of his own 
goods, after providing for all prior rights, is 
superior to that of the creditors of Kiell, who had 
not paid for the goods. Confining myself to the 
facts of the case, I refrain from expressing any 
opinion how far a bond fide absolute sub-sale for 
cash made while the goods were at sea, and with- 
out notice of the claim of the unpaid vendor, may 
or may not affect the right of stoppage in transitu, 
though the subsale be unaccompanied by an in- 
dorsement and delivery of the bill of lading to 
the sub-vendee. 


Order appealed from affirmed, and appeal dis- 
missed with costs. 
Solicitors for the appellant, Ashurst, Morris, 
Crisp and Co. 
Solicitors for the respondent, Field, Roscoe, and 
Co., for Bateson, Bright, and Warr, Liverpool. 


July 11, 14, 15, and Aug. 1, 1882. 


(Before the Log» CHANCELLOR (Selborne), Lords 
BLACKBURN, Watson, and FITZGERALD.) 


INMAN STEAMSHIP Company v. BISCHOFF. (a) 
ON APPEAL FROM THE COURT OF APPEAL IN ENGLAND. 


Marine inswrance—Time policy— Loss of freight— 
Perils insured against—Causa proeima. 

In the case of an ordinary time policy upon freight 
outstanding, the underwriters must be taken to 
have notice of the existence of a contract of 
affreightment, though not so as to extend the 
contract by implication to anything not covered 
by the terme of the policy. 

A Government time-charter contained a clause 
enabling the charterers, in case the ship should 
become inefficient for the service contracted for, 
“to make auch abatement by way of mulci out of 
the hire or freight of the said, ship as they should 
adjudge fit and reasonable.” The ship was 
rendered temporarily inefficient by reason of the 
perils of the sea, and the charterers exercised 
their power of mulet. 

Held (affirming the judgment of the court below), 
that the perils of the seas were not the proximate 
cause of the loss of freight, so as to render the 
underwriters of an ordinary time policy ‘on 
freight outstanding” liable aa for a loss by the 
perils insured against. 


THIS was an appeal from the judgment of the 
Court of Appeal (Lord Coleridge, C.J., Baggallay, 
and Bramwell, L.JJ.) reported 6 Q. B. Div. 648, 
4 App. Mar. Law Cas. 419, and 44 L. T. Rep. N.S. 
763, reversing a judgment of Brett, L.J. in favour 
of ihe plaintiffs (the present appellants) at the 
trial. 

The action was brought by the appellants, the 
owners of a steamship called the City of Paris, 
against the respondents, who were underwriters 
of a policy on freight outstanding under a charter- 
party. 

The facts of the case, and the terms of the 
policy, and of the charter-party, appear from the 


(a) Reported by C. E. MALDEN, Esq., Barrister-at-Law 


judgments of their Lordships, and from the reports 
in the courts below. 


Benjamin, Q.C. and French appeared for the 
appellants, and contended that the freight was 
lost by the perils of the sea within the meaning 
of the policy. The policy was effected with 
reference to the charter-party, and it was found 
as @ fact at the trial that the charterers were 
justified in throwing up the charter, as the 
adventure was wholly frustrated by the in- 
efficiency of the ship in consequence of running 
upon a rock: 

Havelock v. Geddes, 10 East. 555. 


[Lord BLACKBURN referred to Beatson v. Shanck, 
3 East, 233.] The underwriters had notice of 
the charter, which was a Government charter 
specially framed to avoid all questions of reason- 
ableness in continuing theadventure. In the case 
of Jackson v. Union Marine Insurance Oompany 
(L. Rep. 10 C. P. 125; 2 Asp. Mar. Law Cas. 435; 
31 L. T. Rep. N. S. 789), where the law gave an 
option to rescind the charter, the underwriters 
were held liable; here the power to rescind is 
given by the charter itself. That case iaid down 
the principle that perils of the seas are not to be 
looked upon as a causa remota in such a case. 
Effieiency was & condition precedent in this 
charter. 


Cohen, Q.C. and Barnes (C. Russel, Q.C. with 
them), for the respondents, maintained that the 
liability of the underwriters could not vary 
according to whether the cbarterers did or did not 
exercise an option given them by the charter but 
not referred to in the policy. Tho insurance was 
not on “chartered freight,’ but simply on 
“freight.” The effect of the contention of the 
appellants would be to turn the policy into an 
insurance, not against the perils of the seas, but 
against the exercise of their power of mulct by 
the charterers. The causa proxima of the loss was 
the act of the Government. They referred to 

Halhead v. Young, 6 E. & B. 312 ; 

Rankin v. Potter, L. Rep. 6 E. & I. App. 83; 2 Asp. 
Mar. Law Cas. 65; 29 L. T. Rep. N. S. 142; 

Geipel v. Smith, L. Rep. 7 Q.B. 404; 1 Asp. Mar. 
Law Cas. 268; 26 L. T. Rep. N. S. 361; 

Hadley v. Clarke, 9 T. Rep. 259; 

Mercantile Steamship Company v. Tyser, L. Rep. 7 
Q. B. Div. Div. 73 ; (a) 


(a) May 21, 1881. 
(Before Lord Corgnipoz, C.J.) 
THE MERCANTILE STEAMSHIP Company LIMITED 
v. TYSER. 

Tuis was an action on a policy upon chartered freight, 
instituted by shipowners against one of the underwriters 
of the policy. 

The action came on for trigl in Deo. 1880, but was 
reserved for further consideration until Jan. 15, 1881. 

Webster, Q.C. (with him R. T. Reid) for the plaintiffs. 

C. P. Butt, Q.C. (with him Barnes) for the defendant. 

The material facts are sufficiently stated in the judg- 
ment of the court. 

May 21.—Lord COLERIDGE, C.J.—This was an action on 
a policy upon chartered freight lost under the following 
circumstances :—The charter-party, was made at New 
York on the 29th of July 1875, and the voyage was 
described as ‘‘a voyage from the port of New York to 
Odessa." The freight was agreed ‘‘ during the voyage 
aforesaid,” at “ 55007. British sterling in cash at Hull, 
England, on the good and proper discharge of the cargo 
in the aforesaid port of Odessa; ’’ and then, after some 
stipulations not material to be noticed, was the follow- 
ing: “If the vessel has not arrived at the port of New 
York onor before the lat of September 1875, the oharterors 
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De Vauz v. Salvador, 4 A. & E. 420; The Loz» CHANCELLOR (Selborne —M : 
Greer v. Poole, (b Q. B. Div. 272 ; 4 Asp. Mar. Law | The question in this ap eal is Py h ‘poise 

Cas. 300; 42 L. T. Rep. N. S. 687; freight by th i of ht by eh Fa 
Tonides v. Universal Marine Insurance Company, zeige tnr. ibe ob ainina 
1 Mar. Law Cas. O. 8.353; 8 L. T. Rep. N. S- abatement reserved by charter-party to the 
Oe 140 B. Bep. N.8. P charterers, yhich power in this case arose and 

Paine E was exercised by reason of the ship bein 
jamin, Q.C. was heard in reply. temporarily rendered inefficient for um rs 
Cur. adv. vult. in which she was engaged by perils insured 


Aug. l.—Their Lordships gave judgment as against, is a loss for which the insurers are liable 
follows : under an ordinary time policy, ^on freight out- 


Oe en ONE mE MESS 

riueiplee on which the cases of Hadkinsun v. Robinson 
BB. & P. 388) and Philpott v. Swann (1 Mar. Law Cas. 
O. S. 151; 5 L. T. Rep. N. S. 183; 11 C. B. N. S. 270) 
were decided, appear to me to govern the case before me. 
In the first case, Lord Alvanley held that in an action on 
a policy on cargo which covered restraint of princes, the 
loss of cargo, by its being sold for almost nothing at a 


port shi i 


follower, vu Waka ud > eee A 
have option of cancelling thi ” i 

4 g this charter-party- Tho policy, 
be was effected in London on Aug. 151875, was “ at 
to 0. a London to New York, while there, and thence 
n essa, via Constantinople," and was a valued policy 
“i ln chartered freight,” and one of the conditions was 
Ga uding all risks incident to steam navigation.” The 
were rieka taken were the ordinary ones, including 
E "s of the seas. The clause in the charter containing 

at has been called the cancelling option was not 


ort of the port of destination, that port being re- 
orted to the master during the voyage as shut againet 
English ships, was nob a loss covered by the polioy. In 


p eS to the defendant, and was not known to 

shi at the time when the policy was effected. The | giving the judgment of the court in banco, Lord Alvanley 

ip (the Ganges) started on her voyage from this | says: * Where underwriters have insured against cap- 
ture and the restraint of princes, and the captain learning 


conn. on Aug. 7, and if all had gone well sbe had four 
ve E days to spare for the performance of it, end might 
ME ably have arrived in New York in plenty of time to 
SA. the possible exercise of the cancelling option. 
fail all did not go well; she broke down from some 
Doer of her machinery in the British Channel; she had 
to put back for repairs, and the repairs took so lon that 


that if he enter the port of destination the vessel will be 
lost byconfi scation, BVOl 


the voyage is de eated, 
il pvp to the total destruotion of the thing 


to a peri 
one ey could, the same principle would have 
applied in case information had been received at Fal- 
month that the ship could not safely proceed to Naples.’ 
The application © these remarks is obvious. Tf the 
boiler had burst before the vessel started, but after the 
risk attached, whereby she had failed to reach New York, 
and the charter had been _cancelled, the underwriter 
would equally have been liable. Philpott v. Swann 
(ubi sup.) is also much to the purpose. In that case the 
ship had been prevented from loading a certain portion of 
cargo by petog plown out to seg from the east coast 
of Africa, an went to St. Helena to repair some 
damage. From St. Helena she came home without 
ing to load the deficient portion of her cargo. 


returnin i ib p 3 
After argument, Willes, J., delivering the judgment of 


the court, held that a policy on cargo did not cover this 
loss which was cau y agi returning to Africa, though 
that non-return had been caused by perils of the seas, 
which were insured against. These cases appear to me 


to warrant the conclusion at which Ibsvearrived. Nor 


oe Under these circumstances, are the p aintiffs 
that ed to recover? It was argued for the defendants 
me the interest in the chartered freight had nob 00m- 
th EUM the time when the charter was cancelled, that 
F e freight was not lost by any of tbe perils insure 
hc st, and that the witholding from the umderwriter 
e information as to the clause in the charter 
pera the cancelling option vitiated . 
a point, I think, must be decided for the plaintiffs. 
Beers to me that the reasoning of j 
Barber v. Fleming (L. Rep. 5 Q; B. 59) is conolusive of 
Ha case, and especially the judgment 2 
Yo: By the very words of the polioy here, the 
voce in PP, Coarse cf whioh the freight was to be 


earned had commenced, although not that articular 
Lae it for which freight - to be paid. This, does Adamson s Amada Beanshin fet pree 
ing to Barber v. mq (ubi sup.) is sufficien®; ciation sp. Mar. Law Cas. 150; 4l L. T. Rep. 
g to Barber v. Fleming (ubi sup.) L Agsocu TOME ii ar lam 48 D. J. 670, G. n 


N. 8. - 
7 conflict with it. In that case Sir Aloxander 
d my brother Manisty held (Lush, J. 
certain worde, not the same as the words 
bere, cancel d the oharter-pariy, irrespective of the 
H ishes of the parties toit. The arguments of 
Lush are certainly weighty; but the case 
ightly decided or not, was & case upon 
ber words than those before me, 


and bas really no bearing on the present case. On this 


v if the second point were decided for the 
ey would, in my opinion, be entitled to succ 
Ei is whether the freight here was lost by ay 
ES e perils insured against, that is, by perils, of the 
I ut or by any of the risks incident to steam 2 on. 
e ink it was not. I think the freight was lost by the 
hana of the cancelling option whieh the charterers 
ad the right to exercise. The breakdown of the ship 
He the charterers the opportunity which it wae at their 
Pleasure to avail themselves of, or decline. Causa 
E iir. and causa, remota, give rise, nO doubt to gubtle 
tuatinotiong, to endless questions and decisions ere 
3 d tome that it was not the perils of the Beas 
thioh caused the freight to be lost, though it may be 
the’ these perils gave the charterers t i 
ii charter. Nor, if I am right in what cause 
of freight, will the cause 28 to the risks of ste 
gation help the plaintifs? These risks, I think, must 
mean physical risks, 80 to speak, incident to vessels 
Propelled by steam machinery. The breakdown of an 
ip Eine, the disabling of a screw, and things of that kind, 
if they caused the loss of freight, though they happened 
in calm water and fine weather, WO within the risks 
against which the underwriters contracted to insure. But 


point a8 to non-disclosure. The evidence showed that 
neelling option waa of com- 


this provision 88 to the cancel 
aratively recent introduction into charter-parties, that 


n had come in with the greater prevalence of steamships 
in the meroantile marine, that it was sometimes inserted 
and sometimes not in the charters of steamships, and 
that there Ws no usage as to its disclosure or non- 
disclosure. It is plain thatit may enormously increase 


the risk to be rum. In 
; but the argument as to its non-disclosure 


would have been the same 
I think, therefore, that the fact of this option 


if, as I think, th l occasion to that which wasin | existing in this 

E the SEDED ca Lr loss, they will not m tho bound himself A e un bonds ^ Tha”sasa 

aintiffs. i ? |l they avail if the | of Bates v. e [ : an. O. 8.432; 15 L. T. 
s. Still lesa, of course, Wi ey a of Bates v. ST, Rep. MM orep rer: Mor Tie 


be Pirectly in point. On the whole I give judgment for 
the defendant. 
Solicitors for the plaintiffs, Plews, Irvine, and Hodges. 


Solicitors for the defendants, Waltons, Bubb, and 
Walton. 


Proximate canse of loss was 1 
result of the matters I have mentioned; an ) 
might or it might not, almost with «qual probability, 
Re been the interest of the charterer® to cancel the 
charter, I believe this partioular provision to be now 


for the firat time the subject of litigations en od 
authority- 
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standing.” It has been held by the Court of 
Appeal that they are not so liable, on the ground 
that the perils ingured against were not the proxi- 
mate cause of the loss. Although the charter- 
party is not mentioned in the policy, nor is the 
freight therein described as chartered freight, an 
insurance on freight must necessarily have refer- 
ence to some contract of affreightment, under 
which, daring the time covered by that policy, 
freight might be earned: and to ascertain what 
the freight insured was, in case of loss, the actual 
contract of affreightment must necessarily be 
regarded. In this case the insurers had express 
notice, by the letter of the 19th Feb. 1879, in 
which the order for the insurance was given, that 
the City of Paris, the ship mentioned in the policy, 
was an Inman steamer, then about to proceed on 
a voyage to Natal on Government charter. There 
were, at that time, hostilities in progress between 
this country and the Chief of Zululand, and the 
Government charter was for the use of the ship 
as & transport to convey troops and stores. That 
charter had reference to the general regulations 
for Her Majesty’s transport service, and the 
special terms contained in it were in substance 
similar to those which had been long in use in 
Government charters for similar purposes, as 
appears from the case of Beatson v. Shanck (ubi 
8up.). Under these circumstances it appears to 
me that the question arising upon the policy 
ought to be determined in the same way as if the 
charter-party had been seen by the insurers, and 
referred to in the policy, though not, of course, so 
as to extend the contract of the underwriters by 
uny unnecessary implication to anything nob 
properly covered by the express terms of the 
policy. 

The charter-party, dated the 20th Feb. 1879, 
was for the service and employment of the ship 
as a transport, on monthly hire, for the term 
of three calendar montbs certain, and thence- 
forward until the Board of Admiralty should 
give notice of discharge, such notice to be given 
when the ship was in port withia the United 
Kingdom. The shipowners contracted to keep 
the ship in every respect seawortby and fit for the 
service in which she was engaged; and the Board 
of Admiralty agreed to pay for the bire and 
freight of the ship, at the rate of 25s. per ton per 
calendar month, during such time as the ship 
sbould be continued in Her Majesty’s employ, aod 
should duly and efficiently perform that service, 
upon certificates, and by monthly instalments, with 
certain reserves, in the manner therein mentioned 
one month's freight being paid in advance. This 
agreement of the Board of Admiralty was, how- 
ever, subject to a proviso, thus expressed :—'' That 
if, at any time or times hereatter, it should be 
made to appear to the commissioners that any 
delay bad been caused or had accrued by breach 
of orders or neglect of duty, or that the said ship 
has become incapable from any defect, deficiency, 
or breach of orders, or from any cause whatsoever, 
to perform efficiently the service contracted for, 
then and in every such case it should and might 
be lawful to and for the said commissioners to 
retain in arrear the pay of the ship for two months 
as aforesaid, and to put the said ship out of pay, 
or to make such abatement by way of mulct out 
of the hire or freight of the said ship as they 
should adjudge fair and reasonable.” There is 
nothing else which I think material in the charter- 


party. Upon the construction of this charter- 
party, I am of opinion that it is not a condition 
pracedent of the contract of the Board of Ad- 
miralty to pay the monthly hire and freight of the 
ship, that she should “duly and efficiently per- 
form the service” for which she was engaged: 
(Boone v. Eyre, 1 H. Bl. 273, n.; Havelock v. 
Geddes, ubi sup.) I am also of opinion that the 
ship could not be discharged from that service, 
without the consent of the shipowner, elsewhere 
than within some port of the United Kingdom; 
and that the power reserved to the commissioners 
to “ put the ship out of pay,” for any of the causes 
mentioned, had reference only to a retention of the 
monthly payments, which ought otherwiseto have 
been made, so that no exercise of that power could 
result in aloss of freight. The power, therefore, 
upon the exercise of which the present question 
depends is that of making “such abatement by 
way of mulct out of the hire or freight of the said 
ship” as the commissioners should adjudge fit 
and reasonable, being the same power which in the 
case of Beatson v. Shanck, already referred to, 
was adjudged by the Court of King’s Bench to be 
valid in law. This, according to the terms of the 
charter-party, was a power depending upon a 
judgment to be exercised, not by any officer or 
officers in charge of troops or stores on board the 
ship, but by the commissioners for executing the 
office of Lord High Admiral. 

The facts which are material are these. The ship 
proceeded with troops and stores to Simon’s Bay, 
and there, on the 21st March 1879, she struck u pon 
a rock, receiving such serious injury that she was 
rendered unseaworthy and incapable of efficiently 
performing the service for which she was engaged 
until she had received extensive repairs, whioh 
were not completed, so asto make her again sea- 
worthy and fit tosail or to perform the service 
contracted for, until the 23rd May following, 
which was after the expiration of the timecovered 
by the insurance. Tho freight down tothe 21st 
March 1879, when she struck on the rock, waa 
duly paid. On the 12th April 1879, Capt. Adean, 
the senior naval officer in Simon's Bay, instead 
of granting tho usual certificate on which monthly 
payments were to be made according to contract, 
noted, on the form provided for that purpose, that 
the ship had been “ inefficient since the 21st March 
1879, having touched tbe Roman rock and sus. 
tained much damage;" also that the “ City of 
Paris was discharged from Her Majesty's service 
on the 17th April 1879. having been retained so 
long on account of removal of Government storey, 
&e.” The troops and stores on board had, in 
fact, remained in the ship until they could 
conveniently be transferred to other vessels, an 
operation which was not completed by the local 
agents of the Government until the 17th April 
1879. The agents of tbe Government having 
declined to continue the employment of the ship, 
she returned to England in July 1879, and & 
correspondence between her owners and the Board 
of Admiralty, or their colicitors, which had been 
commenced when she was on her voyage home- 
ward, was continued till the 2nd Aug. 1879. The 
owners did not profess to beable to insist upon 
any legal claim, but they asked for equitable con- 
sideration from Her Majesty's Government; and 
the Board of Admiralty ultimately decided to 
make them some allowance in respect of the 
expenses of the voyage homeward, but declined to 
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pay freight for the period subsequent to the 21st 
March 1879. Having regard to the construction 
and legal effect of the charter-party, it appears to 
me that the acts of Captain Adean at Simon's 
Bay, and the form of certificate signed by him on 
the 17th April, may be laid ont of the case, 
inasmuch as the charter-party did not authorise 
the Board of Admiralty, and still less authorised 
their local agents, to discharge the ship from the 
service in which she was engaged, until she had 
returned to the United Kingdom ; and the power 
of making an abatement by way of mulct out of 
freight was reserved only to the Board themselves, 
and cannot be regarded as having been finally 
exercised by them until after the ship's return to 
the United Kingdom. If the shipowners had 
voluntarily consented to & variation of the terms 
of the charter-party, involving & relinquishment 
of their claim to freight (which does not appear to 
have been the case), this could uot have thrown 
upon the insurers any liability to which they 
would not otherwise have been subject: (Everth v. 
Smith, 9 M. & S. 278; Philpott v. Swann, 1 Mar. 
Law Cas. O. 8.151; 5 L. T. Rep. N. S. 183; 11 C.B. 
N.S. 970) The result is that, in my opinion, & 
right to the freight, in question must be deemed 
to have accrued under the terms of the charter- 
party, but to have been subsequently, in July 
1879, defeated under the power of abatement by 
way of mulct reserved by the contract to the 
Board of Admiralty. 
It has not been without doubt, or, I musi 
add, without reluctance, that I have come to 
the conclusion that this is not a loss so directly, 
proximately, and immediately resulting from the 
perils of the seas insured against, SO as io 
make it payable under the terms of the polioy 
by the insurers. The general principle af causa 
promima, mon remota, spectatur is intelligible 
enough, and easy of application in many cases; 
but that there are cases in which a too literal 
application of it would work injustice, and wo 


not really be justified by the principle itself, is 
apparent from tho observations of Pollock, G.B. 
in Montoya v. London Assurance Company (6 Hix. 
458), of Erle C.J. in Tonides v. Universal Marine 
Insurance Company (L Mar. Law Cas. O. S. 353; 
8 L. T. Rep. N.S. 705; 14 C. B. N. S. 259), and from 
Bondrett v. Hentigg (Holt N. P. Rep. 149) Nor 
do I think that the question can entirely depend 
upon the difference between a condition precedent 
(without which the right to freight would never 
accrue) and a condition subsequent, by which it 
might be defeated. The observations of Bram- 
well, R, at the conclusion of the judgment iu 
Jackson v. Union Marine Insurance Dompany 

took place during the 


(ubi sup.), and from what 
argument of that case, 88 stated by Cleasby, B., 
appear to me to be adverse to so narrow a view. 


If, in the present case, the other terms of the 
charter-party being the same, @ power had been 
reserved to the charterers Or their agents to deter- 
mine the contract and their liability to farther 
freight, on the occurrence of any such damage to 


the ship by perils of the sea 85 might render her 
inefficient for the service which she had under- 
had been exercised 


earned, I shouid 


Íreight by perils of the sea 
were liable. Nor would it, 
made any difference, 
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have been made by the contract for the con- 
tinuance of the troops and stores in the ship, after 
the exercise of the power to determine the con- 
tract, until such time as they could be con- 
veniently landed or transferred to other vessels. 
Bat between such a case and that of a subsequent 
mulct under a special power, such as that con- 
tained in this charter-party, after freight had been 
earned which (unless the power of mulct were 
exercised) would be payable under the contract, 
thereseemsto meto bean important difference. The 
principle of such cases as Hadkinson v. Robinson 
(3 B. & P. 388), Taylor v. Dunbar (L. Rep. 4 C. P. 
206), and M:Swiney v. Royal Exchange Assurance 
Corporation (14 Q. B. 634), seems to be here 
applicable, and obliges me to conclude that the 
risk of loss by the exercise, in such circumstances, 
of such a special power is different from the risk 
of loss by perils of the seas and ought to have 
been insured against in some more special manner, 
if it was the intention of the parties that it 
should be covered by the policy. I do not dis- 
semble that there appears to me to be something 
of refinement in the distinction, which the rule 
laid down by the authorities, as applied to the 
particular facts of this case, obliges me to make; 
but, though refined, it seems to be a real distinc- 
tion, and to justify the judgment of the court 
below. Upon the whole, therefore, I nm unable to 
differ from the opinion which is entertained by 
others of your Lordships who heard this appeal, 
and I must move your Lordships to affirm the 
judgment appealed from, and to dismiss the 
appeal, with costs. 

Lord BrAcksuEN.—My Lords : This is an action 
on a time policy in the ordinary form, entered into 
in the name of the brokers for the plaintiffs, “ for 
and during the space of three calendar months, 
commencing the risk’ on the 20th Feb. 1879, and 
ending on the 19th May 1879, both days inclusive, 
on the City of Paris steamship.” The subject- 
matter of insurance is specified as “on freight 
outstanding,” the perils are the usual perils, in- 
cluding those of the sea. The defendants are 
underwriters who subscribed this policy. The 
question is whether, under the circumstances, 
there has been any loss of freight against which 
the underwriters are bound by their contract to 
indemnify the plaintiffs. The adventure in respect 
of which the plaintiffs intended to make this 
ce was under a charter-party under seal, 
20th Feb. 1879, between the Com- 
missioners of the Admiralty, on behalf of Her 
Majesty, of the one part, and C. F. Ellis, on 
behalf of the now plaintiffs, owners of the City of 
Paris, of the other part, by which the owners let, 
andthe Commissioners hiredand took on freight the 
City of Paris “for service and employment as a 
transport on monthly hire for the space of three 
calendar months certain, and thenceforward until 
the commissioners ? shall cause notice to be given 
to the plaintiffs or the master in charge of the 
ship “that she is discharged from Her Majesty's 
service, such notice to be given when the said 
ship ia in port in the United Kingdom.” The first 
montb's pay was paid in advance. Before the 
underwriters agreed to the insurance they were 
informed that the City of Paris was the Inman 
ateamer about to proceed on & voyage to Natal on 
Government charter, and they might if they 

leased have seen the charter, so that there would 
be no ground for setting up any defence on the 


assuran 
made on the 
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ground of non-disclosure or concealment, and no 
such defence was set up. But though the under- 
writers knew that this was the adventure upon 
which the ship was bound, and that there was 
such a charter-party, under which what was 
meant to be insured would accrue, it is not in 
spy sense accurate to say that the policy must 
be read as if the charter-party were set out 
in it so as to affect its construction. The 
construction of the policy remains, that the 
underwriters are to make good any loss occa- 
sioned to the subject-matter of the insurance in 
this policy, describad as “ freight outstanding.” 
“Freight,” says Lord Tenterden, in Flint v. 
Flemyng (1 B. & Ad. 48), “as used in the policy of 
insurance, imports the benefit derived from the 
employment of the ship;” so that description 
covers the monthly hire of the ship for time, But 
as soon as it is ascertained that the policy attached 
on the hire under a particular charter-party, the 
charter-party must be read, in order to see how 
the subject-matter was affected by the misfortune 
which happened. Under one charter-party a tem- 
orary disablement of the ship might occasion a 
oss for which the underwriters on ship would be 
responsible, but which would not have any effect 
at all on the insured’s right to recover the hire of 
the vessel while she was disabled. Under another, 
such a temporary disablement might deprive the 
shipowner of all claim for hire during the time she 
was disabled. In the first of these cases there 
could be no claim against the underwriters on 
freight, for there was no loss of freight. In the 
second, I do not see how it could properly be 
denied that there was such a loss. But the con- 
struction of the charter-party may be such, and 
this is the case now at bar, that ib is a nice 
question whether the pecuniary loss which the 
assured have sustained in consequence of a peril 
of the sea is one which does or does not occasion a 
loss of the hire. If it does not occasion euch a loss, 
though the consequence may be one which might 
have been insured against by an apt description, 
the underwriters on freight have not insured 
against it. Whether the individuals who sub- 
scribed this policy would have refused to insure at 
all on such & risk as being too speculative for 
them, or would have been willing to insure on an 
increased premium, I cannot tell If what has 
happened is not a loss of freight within the mean- 
ing of the policy, they have aright to refuse to 
indemnify against it. The construction, therefore, 
of this charter-party is all important. I may 
observe that I do not think that it makes any 
difference in its construction that the charterers 
here are acting on behalf of Her Majesty, and 
that the regulations of Her Majesty’s transpont 
service are incorporated in and form part of the 
charter-party; and that two cases, Beatson v. 
Shanck (ubi sup.) and Havelock v. Geddes (ubi 
8up.), are very material authorities as to the prin- 
ciples upon which it should be construed. [His 
Lordship went through the clauses of the charter- 
party, and the facts of the case, and continued oF 
The owners say, and, it seems clear, say truly, 
that had it nct been for the accident, which 
was a peril of the sea, they would have re- 
ceived pay from the 21st March 1879 till the 
20th May 1879, when the policy expired by 
effluxion of time, and that they did not receive it 
at all : and they claim against the underwriters or. 
freight to be indemnified against this. Brett, L.J. 


was of this cpinion, and the plaintiffs before him 
had judgment against the underwriters. The 
Court of Appeal reversed this judgment. 

It is clear that the pecuniary damage to tho 
assured was precisely the same whether the hire for 
these two months was, in consequence of the perils 
of the sea never earned, or whether the commis- 
sioners had, in consequence of the perils of the sea, 
& right to make abatement by way of mulct to 
such amount as in their judgment was fit and 
reasonable, and to deduct that from the pay, and 
thonght it fit and reasonable to deduct the whole. 
But the difference to the underwriters is consider- 
able. In the first case the hire is clearly lost by 
the peril insured against. In the other I think it 
cannot properly be said tbat the hire has been lost 
at all, though the assured have had an equivalent 
mulct levied out of it. The courts below 
bave not entered into the question of what was the 
construction of the charter party in any detail, 
Bramwell, L.J. in the Court of Appeal rather 
putting the judgment on themaxim causa proxima, 
non causa remota, spectatur, which is no doubt per- 
fectly good law, and saying something about causa 
causans, and causa sime quá non. I must own 
that I have always sympathised with what Lord 
Colonsay said in the case of Rankin v. Potter (ubi 
sup.): "Something is said about proximate and 
remote causes, and these are matters which are 
very apt to lead us into philosophical mazes ;” 
which 1 think he did not use as a term of eulogy. 
I think, as he did, that when we get a clear view 
of the facts it is best to keep out of such philo- 
sophical mazes ; and, as I think, the question here 
is not what was the proximate cause of a loss of 
freight, but whether there was any loss of freight. 
It seems to me olear that neither Captain Adean 
at the Cape nor the commissioners at home, nor 
anyone else, had power to discharge the City of 
Paris before the three months certain for which 
she was hired. Had she totally perished, so that 
she never could have been employed again at all, 
the hire would have ceased from the time of 
her destruction; but here use was made of her 
as a storeship till the 17th April, and after she 
was repaired she was capable of performing the 
work of a transport efficiently. In Havelock v. 
Geddes (ubi sup.), where by the terms of the 
charter-party the defendants had bound them- 
selves to pay a monthly hire, and the shipowners 
had as here, covenanted, without any exception 
of the perils of the sea, to keep the vessel efficient, 
Lord Ellenborough, O.J. says: “ The question then 
is whether, because the plaintiff has undertaken 
to keep the vessel tight, &c., the defendants have 
a right to deduct anything out of the freight they 
are to Pay in respect of the time which may be 
taken up in making good such defects as may 
oceur during the period for which the vessel is 
hired; and we are of opinion that they are not. 
From the accidents to which ships are liable, it 
was in the ordinary course of things to expect 
that this ship might want repairs in the conrse of 
her voyage,.and when the defendants were making 
their bargain they should have stipulated to 
deduot for the time which might be exhausted in 
making these repairs, if they meant to make that 
deduction. Without sucha stipulation, we think 
the true construction of the charter-party is, that 
while these repairs are going on the ship is to be 
considered in the defendants’ service, and the 
defendants liable to continue their payments.” No 
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question as to insurance &rose in that case, but 
it seems to me clear that, if the plaintiff had in- 
sured his freight he could not have recovered any- 
thing in respect of the peril of the sea causing the 
necessity for those repairs, for no part of the freight 
was thereby lost; any damage to the ship woul 
be borne by the underwriters on ship; any extra 
expenses to which he was pub in consequence 
of his covenant would have to be insured by & 
special description. Itis, however, argued thatin 
this charter-party the words in the covenant to 
pay the freight “during such time as the ship 
shall be continued in Her Majesty's employ, and 
shall duly and efficiently perform the service for 
which she is hereby engaged,” amount to such & 
HON pe de as Lord Ellenborough refers tO. — . 
n Maude and Pollock on Shipping (3rd edit. 
p. 235) it is said, I think quite accurately, “Tt is 
often difficult in construing charter-parties to 
ascertain whether particular stipulations amount to 
conditions precedent. Thisis to be determined by 
seeking for the intention of the parties as apparent 
on the instrument, and from the surrounding 
circumstances, and by applying the ordinary rules 
of construction to each particular case. 16 does 
not depend on any formal arrangement of the 
words, but on the reason and sense of the thing 
as it is collected from the whole contract. Generally 
speaking, any stipulation which goes only to & 
portion of the consideration, or, in other S, 
the breach of which wonld deprive the party who 
has a right to insist upon it of & portion only of 
the benefit of his contract, will be construed not 
to be a condition precedent. It must, however, be 
recollected that this rule, although a very usefu 
one, is only a rule of construction, or means of 
discovering the intention of the parties, to be 
ashe where the words will bear either sense. 
or it is clear that the courte will not make con- 
tracts for the purties, and that if they use 
language which distinctly shows that they intend 
such a stipulation to be & condition precedent, it 
will be so construed. Constructions, however, 
tending to absurd and unreasonable results, will 
be avoided, if this can be done without violence 


to the terms used, because, wW the in- 
tention is not clearly expressed, the parties 
are nob to be presumed to bave meant to 

tract.” In 


make an absurd or unreasonable con 
this case the Government did receive some benefit 
from the employment of the ship between the 21st 
March and the 17th April, though she was 


disabled from duly and efficiently performing the 
service for which she was engaged; and casef may 
might have 


easily be supposed in which they TE 
received more. lam, therefore, strongly inclined 
to think that the words relied om, even ! they 
stood alone, would not amoun 
Precedent. But it is not necessary to decide the 
point, for the words are materially qua 
their effect altered by what follows, which shows 
that the charterers were relying upon the stipu- 
Jation mentioned in Beatson V- hanek (ubi eup.) 
here, in a transport charter, the provision, 88 
stated in the report, was that “pon tbe loss of 
eglect of duty by the 
said master, or from the ship's inability to execute 
: in which she vice be 
emplo i appear, the said com- 
nployed, being made to apps Pe e apar pei 


mitted to mulct or make such abatement oub of 
the freight and pay of tbe shi 
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them adjudged fit and reasonable.” The words 
in the charter-party now before us are slightly 
different, and there is introduced & power to the 
commissioners to “retain in arrear the pay of 
the ship for two months as aforesaid, and to put 
the ship out of pay," which, as I think, must be 
construed as enabling them not to discharge the 
ship, but to withhold the giving of the monthly 
bills previously stipulated for two months, during 
which time the commissioners would have time 
to consider how they sbould use the power to 
make abatement by way of mulct out of the 
pay. I think that Beatson v. Shanck (ubi sup.) 
puts the proper construction upon this clause. If 
any of the specified cases, inclading inability from 
any canse whatever to perform efficiently the 
service contracted for, arises, the parties have 
agreed that the commissioners may make such 
abatement by way of mulct as they shall adjudge 
fit and reasonable. All that s court of law can 
inquire into is, whether there was such & case as 
to give the commissioners jurisdiction; if there 
was, even if they make an abatement which in the 
opinion of the court was neither fit nor reasonable, 
the court cannot interfere, and I think that the 
commissioners May properly take into considera- 
tion many things besides the mere inability, so 
that it is not at all clear that the resolution to 
pay nothing for the period from the 21st March to 
the 17th April, though the ship was then retained 
in the service, and actually used, might not be 
reasonable and fit, though it certainly seemed to 
me at first to be an inequitable resolution. But 
can it be said that the making such an abate- 
ment by way of mulct or fine, not necessarily 
because of the peril of the sea, is a loss of the 


freight, though power is given to retain and levy 


f the freight P I think not, any more than 
ferred on Bie Admiralty Court to 
ainst the ship for a collision occa- 
to another ship, and to enforce 
the payment by & proceeding in rem against the 
ship, is a loss of the ship. That was the case of 
Da Vaus v. Salvador (ubi sup.) The prejudice 
which the owner of the ship sustains in the last 
case is a consequence of the peril of the sea, the 
collision, and it may be, and every day is, insured 
against by & collision or running down clause now 
in common use, but it is not a loss of the ship. 
Tt may be doubted whether the prejadice which the 
shipowners in this case sustained from the abate- 
ment by way of mulot is so direct and immediate 
a consequence, for it may have been imposed, or 
at least its amount increased, for many other 
reasons, and it might be difficult, though I think 
jf possible, to frame & clause to cover it. Bat I 
think that ib should be insured against, if at all, 
under a clause framed for the purpose, as it is 
not a loss of freight. I therefore think that the 
:qagment of the Court of Appeal is right, and 
should be affirmed. 

—My Lords: The terms of the 
the 22nd Feb. 1879 appear to me to be 
to include freight to be earned under a 


it out o 
the power con 
give damages ag 
gioning damage 


policy of 
gufficient 
time char 


when they accep 
the City of Paris was under a contract of charter- 


rty, Í am of opinion that the policy attached to 
the freight therein stipulated for, whether they 
did or did not choose to inform themselves of the 
tionlars of the contract, and consequently that 
the respondents became liable for such part of 
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that freight as might be lost by any of the risks 
insured against during the period covered by the 
policy. There sre two facis in the present case 
which have not been disputed. The first of these 
is, that the injury sustained by the vessel in 
Simon's Bay, and her consequent detention there 
while undergoing necessary repairs, were due to 
perils of the seas within the meaning of the policy. 
The second is, that the Commissioners of the 
Admiralty, who were the charterers, have not 
paid, and refuse to pay, freight subsequent to 
the 21st March 1879. Accordingly the only ques- 
tion which arises for decision is, whether the 
freight, which the vessel, in the absence of any 
casualty, would have earned between the 21st 
March and the 19th May 1879, is lost freight for 
which the insurers are liable. In order to appre- 
ciate the merits of that question, it is necessary 
to consider very carefully the terms of thecharter- 
party. The engagement of the vessel was for an in- 
definite period, three calendar months being the 
minimum. Notice of discharge was only to be 
given when the vessel was in a port in the United 
Kingdom, and the owners were bound to keep 
her “staunch and substantial both above water 
and beneath, and in every respect seaworthy,” at 
all times during the continuance of her charter. 
These stipulations seem to indicate that it was 
within the contemplation of both parties that the 
owners should from time to time, during the 
currency of the charter-party make such repairs 
upon the ship as were necessary to her efficiency 
as & transport. The clauses of the charter-party 
which bear upon the payment of freight, are some- 
what peculiar, and the decision of the present case 
appears to me to depend upon the effect to be 
given to them. Freight is made payable at a 
monthly tonnage rate, during the time that the 
ship is in her Majesty’s employ, and “ shall duly 
and efficiently perfortn the service for which she is 
hereby engaged.” The first month’s freight is to 
be paid in advance. At the end of the second 
month the owner, on producing a certificate in 
due form, is entitled to a bill for a moiety of a 
month’s freight; and at the end of the third 
month, upon production of a similar certificate, 
he becomes entitled to a bill for another moiety. 
At the end of the fourth and each succeeding 
month a bill for one month's freight is receivable 
upon a certificate being produced. The result of 
this arrangement is that, after the expiration of 
the first three months, the charterers have always 
from one to two months' freight already earned in 
their bands; and it is provided that the owner“ shall 
be paid the balance of freight on the passing in the 
office of the requisite accounts and documents 
after the discharge of the said ship.” Then follows 
the provision that if it shall be made to appear at 
any time to the commissioners that any delay has 
been caused by breach of orders, or tbat the ship 
became incapable from any cause whatsoever to 
perform efficiently the service contracted for, it 
shall be lawful for them “to retain in arrear the 
pay of the ship for two months as aforesaid, and 
to put the said ship out of pay, or to make such 
abatement by way of mulct out of the bire or 
freight of the said ship as they shall adjudge fit 
and reasonable.” 

If the facts of the present caso were such 
as to bring it within the principle of Jackson v. 
Union Marine Insurance Company (ubi sup.) 
that would afford an easy solution of the only 
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question in issue. In that event the Com- 
missioners of the Admiralty would have been, 
at common law. entitled to rescind the contract 
of charter-party, in respect that the sea risk en- 
countered by the City of Paris in Simon’s Bay 
had made the object which the contracting parties 
had in view commercially impossible of attain- 
ment. But there is really no analogy between 
the case of a charter fora single voyage with a 
particular cargo, and that of & charter indefinite 
as to time, place, and cargo; and, moreover, it 
appears to me thal, ou a fair interpretation of 
this charter-party, it was mutually contemplated 
that the ship might be injured by perils of the 
seas, and that, whenever that occurred, she was to 
be repaired. In my opinion, neither the Com- 
missioners of the Admiralty, nor their officials at 
Simon’s Bay, had a legal right to terminate the 
contract and to discharge the (ity of Paris 
from Her Majesty’s service on the 17th April 
1879. It is, however, unnecessary to consider 
whether any liability would have attached to 
the insurers if the commissioners had insisted 
upon their right to discharge the vessel upon 
the 17th April, and had declined to pay freight 
upon that footing alone. The commissioners 
ultimately disallowed all claims for freight 
after the 21st March, but allowed the cost 
of coals consumed on the homeward voyage, and 
the case was presented to your Lordships as if 
the commissioners had not discharged the vessel 
at Simon’s Bay, but had disallowed freight from 
and after the 21s& March in consequence of her 
inefficiency to perform the service for which she 
had been engaged. In this aspect of the case it 
could hardly be maintained thatthe commissioners 
were not empowered by the terms of the charter- 
party to refuse payment of freight subsequent to 
the 21st March 1879; but, when that is conceded, 
the question still remains whether the payments 
so withheld constitute lost freight within the 
meaning of the policy. 

The appellants in the first place maintain that, by 
the terms of the charter-party, the due and efficient 
performance of the service for which the vessel was 
engaged formed a condition precedent to the 
earning of freight. I am unable so to read the con- 
tract. The language of the leading clause with 
respect to freight does not appear to me to be fairly 
susceptible of that construction, and any such 
construction is quite inconsistent with the clause 
which follows, giving power to the commissioners 
to make an abatement by way of mulct out of the 
hire or freight of the ship. Reading the two 
clauses together, I think it is clear that freight 
was to run during the whole period of the vessel’s 
engagement, but that the commissioners, in the 
event of delay ocourring, or of the vessel becom- 
ing inefficient, were to have the power of declining 
to issue monthly pay bills (which I take to be 
what is meant by putting the ship out of pay), 
and of retaining the freight, deducting from its 
amount on final settlement any sum which they 
in their discretion might fix as a reasonable mulct 
in respect of such delay or inefficiency. If I am 
right in my construction of the charter-party the 
case turns upon & very narrow point. The in- 
efficiency of the vessel was admittedly due to 
perila of the sea, whioh were withiu the risk 
insured by the policy, and, if it bad been expressly 
stipulated in the charter-party that freight should 
cease to be payable so long as the ship was inca- 
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pable from that cause of efficiently performi resent action. I concur in the opinion tt 

Eo pdt I do not donbt that the insurers would | there has been no loss of (reifatiriihin ui. 
ave been liable. That would have been a plain | terms of the policy. The freight was hie, iy 
case of cesser or loss of freight by the perils | but the plaintiffs bave been deprived of it by 
insured against, but that is not the present case. the commissioners, in the exercise of the anor 
The abatement of freight is not, in my opinion, | tionary powers which the contract of affreight 
necessarily dependent upon the fact that the | ment vested in them. That was a risk Aea 
vessel has been disabled by sea risks, but it is | which the insurers did not insure. If, bowever 
entirely dependent upon the discretion of the there was a loss of freight, it would remain to be 
Commissioners of the Admiralty, who are not considered whether “ peril of the sea” was the 
limited in the exercise of that discretion to con- immediate cause of the loss. The maxim, In 


siderations arising ont of the casualty which has | jure non remota causa, sed proxima, spectatur, 
e applies specially to marine insurances, so that in 


ng her ! the p 


occasioned delay. They may quite gitimately 

take into account, in determining whether they | order to entitle the plaintiff to recover here the 

will or will not inflict a mulot, the conduct of her loss must be a direct, and nob a remote conse- 

owners under a totally different contract of | quence of the peril of the sea. The touching on 

charter-party, and many other considerations the Roman rock was a peril of the sea, and 
In | probably but for that the sbip would have com- 


equally foreign to the ship or freight insured. y 
rtaking and earned her two 


these circumstances, while I am conscious thatthe | pleted her. undertek 
question is one of great nicety, Iam unable to months’ freight, but it does not follow that the 


regard a disallowance of freight, which may be touching on the rock and consequent injury were 
the causa causans The freight was nob neces- 


legitimately made on such considerations, as lost ; 
freight in the proper sense of the term. lt sarily and directly lost by that calamity, and the 
appears to me that the deduction from freight, consequent necessity for repairs. The plaintiffs 
which the commissioners are empowered to make, | were deprived of their right to the freight, if 
is in truth and substance & penalty imposed upon they were BO deprived, by the action of the com- 
the shipowner, which they are entitled to levy out or their officers, under the special 

f the charter-party. The loss was 


of the freight retained in their hands. I am the ch 
accordingly of opinion that the judgment of the | not by the perils of the sea, but was occasioned 
Court of Appeal ought to be affirmed. by the contract. E concur in the opinion of 

judgments Bram wel 


d friends have m entire | the necessary 
uen 4 | of the sea, and that the plaintiffs have failed to 


of my noble and learne 

concurrence. As the charter was not limited in J : i 

time, and might continue for & considerable establish the immediate relation of the one to 

period, it seems plain that its duration was not to the other- 

e determined by any necessity arising tOr Order appealed from affirmed and appeal dis- 

repairs, unless at least the repairs ved to be missed with, costs. 

of so extensive a character, and likely to occupy Solicitors for the appellants, Gregory, Roweliffes 

80 much time, a8 practically to put an end to | and Čo., for Hill, Dishinson, Ed "igktioukd. 
itle the | Liverpool. , 


ae objects of the charter, and thus enti 
charterers to abandon the undertaking. he Solicitors for the respondents, Waltons, Bubb, 
Beye. ao much commented OD, which is the | and Walton. 
oundation of your Lordships’ judgment, seems to 
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according to judicial discretion. 
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n Adean had authority to 
from the service. Under | 4 charler-party provided that the owners of a 
I should have had some vessel should receive am advance of one-third of 
lusion that the the freight within eight days “from final saili 

el from her last port in United 
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ischarge the ship 
such circumstances 


difficulty in coming to the conc 
ally exercised the powers 


commiseioners had leg ) 
conferred on them by the contract of affreight- Kingdom.” 
ment, and had adjudged it to üt and | The vessel was loaded at Penarth Dock, and was 
reasonable that there shoo be a mulcb out towed by a steam-tug seven or eight miles, 
of the freight. It seems, however, to be bringing her out about three miles into the 
assumed on both sides that the commissioners Bristol Channet The weather being threatening, 
did, in some form or other, exercise their powers, she was there anchored, until the violence of 
and did eventually adjudge it to fit and reason- | the wind caused, her cables to part, and she ram 
able to make, and did make a0 abatement by way ashore. Part of the cargo was thrown overboard, 

freight equivalent to and the remainder was damaged by the sea 


of mulct out of the hire or 1 
the two months’ freight which had otherwise water. 

een earned. aa: Gp vA. ; i 

It is on tbis that the plaintiffs geek to maintain | (a) Reported by W. C. Biss, Esq., Barrister-at-Law, 
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The vessel had never left the port of Cardiff, as 
defined in the Gazette for fiscal purposes, 
although, taking the port in its ordinary com- 
mercial sense, she had done so and had been out 
at sea. 

The owners claimed the amount of one-third of the 
freight, but the defendants contended that there 
had been no final sailing of the vessel from her 
last port, and that, therefore, they were not 
liable. 

Held (affirming the decision of Lopes, J.), that the 
word “port” must be understood in its ordinary 
commercial sense; that the vessel had finally 
sailed as soon as she had left the port for the 
purpose of proceeding on her voyage without 
any imtention of coming back; and that the 
owners were entitled to the freight claimed. 


Tue defendants, on the 12th Oct. 1880, chartered 
of the plaintiffs a ship called the Buckhurst by 
a charter-party, which was partly in print and 
partly in writing. The material portions of the 
charter-party were as follows, the parts which 
were in writing being distinguished by italics : 

It is this day mutually agreed between Messrs. W. B. 
Price and Co., owners of the good ship or vessel called 
the Buckhurst, and classed 100 A 1, of the measurement 
of 1850 tons or thereabouts, now building in the port of 
Dumbarton, and Messrs. Livingstone, Briggs, and Co., 
merchants, that the said ship being warranted tight, 
staunch, and strong, and classed as above during the 
voyage, shall with all possible despatch proceed to 
Penarth Dock, Cardif, and after being in a loading 
berth . . . . shall there load a full and complete cargo 
of steam coals as ordered by the charterers, which they 
bind themselves to ship, &o., &o., and being so loaded 
shall proceed to Bombay, or so near thereunto as she may 
safely get, and deliver the same, &o., &c., the act of 
God, the Queen's enemies, fire, and all and every other 
the dangers and accidents of the seas, rivers, and navi- 
gation during the said voyage always mutually excepted. 
The freight to be paid on the quantity delivered at and 
after the rate of twenty-one shillings and sixpence per 
ton of 20ewt., or at the option of the agent of the P. and 
O. Steam Navigation Company at the port of discharge 
on the quantity shipped . . . . such freight to be paid 
as follows:—An advance of one-third by charterera 
acceptance at three months date and one-third at siz 
months date from final sailing of the vessel from her 
last port in United Kingdom, clean bills of lading on 
charterers form for the cargo having been previously 
signed by the master and handed to the charterers, or 
at their option in cash within eight days from sailing 
under discount at bank rate, but not under 51. per cent. 
per annum. 


The vessel loaded a full and complete cargo at 
Penarth Dock on the 14th Jan. 1881, and was 
ready for sea the next day. 

A steam-tug towed her out on the 16th Jan. for 
seven or eight miles to a point out in the Bristol 
Channel, about three miles from Lavernock Point, 
when, the weather being threatening, the captain 
anchored her. 

The vessel continued anchored until the 18th 
Jan. but the violence of the wind caused the 
cables to part, and ultimately she was driven 
back and went ashore on Penarth Beach. 

The captain ordered a portion of the cargo of 
coal to be heaved overboard, and the remainder was 
damaged by the sea-water. 

The vessel had never left the port of Cardiff 
as defined in the Gazette for fiscal purposes, 
slthough, taking the port in its ordinary com- 
mercial sense, she had left it and had been out 
ab sea. 

The plaintiffs claimed 10561., the amount of one- 
third of the freight. 
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The defendants contended that there had been 
no “ final sailing of the vessel from her last port 
in the United Kingdom,” and that, therefore, they 
were not liable. 

At the trial of the action, before Lopes, J. 
without a jury, judgment was given in favour of 
the plaintiffs. 

The defendants appealed. 


Hollame for the appellants —The question turns 
upon the construction of the charter-party. The 
charter-party was designed to meet the case of a 
ship being driven back to port, and then the 
owners, having secured their freight, not being in 
a hurry to get off again. The vessel was never 
outside the port of Cardiff ay defined in the Gazette 
for fiscal purposes. She had not finally sailed, 
and was driven back so as to be within the limits 
of the port in its ordinary commercial sense. If 
the vessel were driven by stress of weather into 
any port in the United Kingdom, such port would 
be covered by the words “ last port.” (Sir James 
Hannen referred to Roelandts v. Harrison (9 Ex. 
444), as to the limits of the port of Cardiff, and to 
Hudson v. Bilion (6 E. & B. 565), as to final 
sailing.] 

A. L. Smith, for the plaintiffs, was not called 
upon. 

JESSEL, M.E.— This case raises a simple point on 
a charter-party, which is partly in print and 
partly in writing. [His Lordship here read the 
material parts of the charter-party, distinguishing 
the parts in print and in writing.| Stress has 
been laid on the words “lest port," but I am 
not much struck by them. If only one port is 
mentioned, it might be correct to strike out 
“ last ” from the printed form, but if there is only 
one port it must be but first and last, so I do not 
think that any stress is to be laid upon the 
expression. The question then is, what is meant 
by sailing from the last port? The word “ port” 
must be understood in its ordinary commercial 
sense. There are ports which, like the port of 
Cardiff, extend miles for fiscal purposes, but 
they are not, for commercial purposes, to be 
treated as having that extent. This vessel was 
towed out to sea in the Bristol Channel, and had 
got seven or eight miles out of the port in its 
ordinary commercial sense. It was urged that 
she was driven back to Cardiff, and so had not 
finally sailed. That she was driven back is, to my 
mind, immaterial for the present purpose. She 
had finally sailed as soon as she had left the port 
for the purpose of proceeding on her voyage 
without any intention of coming back. It can 
hardly be seriously suggested that she had not 
“sailed” within the meaning of the charter-party, 
because she was in tow and her sails were not 
set. What is meant by “sailing ” is departure from 
the port for the purpose of proceeding on her 
voyage. 

Sir Jawes Hannen.—The case of Hudson v. 
Bilton (ubi sup.) suggests the meaning of “final 
sailing ;” the vessel must have got out of port 
ready for her voyage and for the purpose of 
proceeding on her voyage. It was held in that 
case that the vessel had not finally sailed, because 
her papers were not on board. In the present 
case everything was ready, and the fact that 
the vessel was driven back by stress of weather 
does not entitle us to say that she had not finally 
sailed. It is said thet she had not finally sailed 
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from her last port, bat as only one port ia men- | Tus was an appeal from a decision of Sir R. 


tioned, “ ” the port of Cardiff. Phillimore, in which on the 25th April 1882, he 
oned, * last:porh 'enustomonn TUE held that the steamship Douglas was to blame for 


It has been contended that, as she was driven ba 
back, the port into which she was driven was her | 8 collision between the 8.8. Mary Niwon and the 
last port, and that she never gailed from it. Bat Douglas, while the latter vessel was lying sunken 
this cannot have been the meaning of the charter- iu Gravesend Reach, in the river Thames, about 
party, for it would leave it undetermined when the midnight on the 26th and. 27th Oct. 1881, in 

bills were to commence running, until ib was consequence of a collision with another vessel. 
ascertained that she had not been driven back into The facts appear in the report of the case below 
any port in the United Kingdom. The port from | before Sir R. Phillimore (46 L. T. Rep. N. S. 488; 
which a vessel taris, intending to go on & Voyage, | 4 Asp. Mar. Law Cas. 510; L. Rep. 7 P. D. 151), 
is her last port. . | with the exception of the following, viz- that at 
Linptey, L.J.—The question is, whether this | the hearing of the action the defendants tendered 
vessel had finally sailed from her last port in the | the evidence of the master of the tug Endeavour, 
United Kingdom. Final sailing, Í apprehend, | with the object of proving that he, at the request 
means getting clear of the port for the purpose of | of the mate of the Douglas, shortly after the first 
proceeding on a voyage. Here the vessel left the | collision, bad informed the harbour master of the 
he Douglas, that the harbour master 


port of Cardiff with no intention of going back. | position of the L $ h 
miles from tbe | had informed him that immediate steps would be 


If a vessel goes seven or eight rom | } 
Penarth Dock she is out of port, for she 18 fairly | taken to have lights put on the Douglas, and that 
at sea. I think that no great weight is to be | the master of the tug had told the mate of the 
attached to the word “last” as jt occurs in 8 | Douglas of the undertaking of the harbour master. 
printed form. This evidence was not admitted on the ground 
Appeal dismissed. that it was hearsay, and irrelevant, because it was 

not within the power of the defendants to shift the 

sibility of guarding the Douglas from them- 


Solicitors for the plaintiffs, Parker and Co. 


ici Son, and | respon 
eng for the defendants, Hollams, Som responsi "harbour master. (losdroniilems 
i n interrogatories, is peen appeered that the de- 
i fendants stated they had never iven up their 
SITTINGS AT WESTMINSTER. interest in the Douglas, and "i claimed the 
Wednesday, Juno 21, 1882. ownership of the vessel. 

Pe coo a E bade aoM 

(Before Lord COLERIDGE, O.J., Brert, and tae See, - 
Corton, L.JJ.) be well te here mention that the modern enactments 
$ relating to the removal of obstrnotions to navigation 
Tar Doveras. (a) are contained in ie Loo inv and Piers C Ng 
RE. t 1847 (10 & 1 ict. o. , the Dockyard Porta 
Qu, AFEBAL TOO Eod FEQ ua fegulation Act 1865(28 & 29 Vict. c. 125),and the Removal 


Damage—Collision— Vessel sunk in navigable of Wrecks Aot 1877 (40 & 41 Vict. c. 16). In addition to 

river—Liability of owner—-Abandommen sar the above there are CBee Pat Viet. o platinaa du 
1 Al Vict. ¢ j h and Mersey : (c iot. c. ,8. 86; an 

moval of Wrecks Act 1877 (40 & n ond 22 Vict, c. 92.) The above Acta give powers to 


— ; m. 1 08— R 
8. 4—Duty to give warning Hearsay eviden harbour-masters, conservancy and lighthouse authorities 


Wrongful rejection of evidence. to remove wrecks and other obstructions to navigation 


sh a vessel is sunk in a writ ^e z; by at the qu eec A ce thonohitraok ongan 
POS ; is held 80 o bia snow! ue i s 
duty sf lilia "e € s not imposed upon | the obstruction may ee soni paid ont ortis 
: n d È ocasions 

ni owners, though they Laag gm yeni if * I NY causing an eerie ina i channel 
e vessel has been abandoned, a a harbour- | ov harbour, and failing to proper y m ho position of 
master under the provisions of the Removals of sach gato, has been Erg "es i PU. 
Wrecks Act 187? has undertaken to have earliest days ving. SEE. of 
Y ^ mong the judgments of the sea (Laws of 

wreck lighted, and, her owners are not liable for Admiralty, aU M that id wae incumbent upon X E stor 


we n 
damage resulting from the absence gf such oda vo Bad thwas lying in haven which dries at 
- lighting. fi T low water, to buoy anā mark hia anohora, and that where 
widence showing that an oficer 0 


he sunken damage was done to other vessels by his failing to do so 
vessel sent a message to the harbour: 


master M- | he was liable for such € IN gue an V. a T 
] . T , and f a navi river seems to me thatit must be used na 
f ng kim of the UR E lda h n vert the zoasofAb e manner and for ee purposes ; to go 
at the harbour-master unaerloo’ a beyond this and osuse an obstruction is to render oneself 
wreck, and that the messenger informed U^ | liable for damage resulting from the obstruction (The 
ofer" of the harbour-master's undertaking, 18 | Original Hartlepool Collieries Company Limited v. Gibb, 
pee! i t done, am ‘Asp. Mar. Law Cas. 411; 36 L. T. Rep. N. S. 433); 
admissible, as relating to am ae i 3 Asp MEN eene et 33) ; 
tendi Hie: ligence on the part of t and where the obstruction is under 8 utory authority, 
ing to disprove negtg the persons o9 such obstruction are bound, if the 
The D. b llision for which she was obstruction er hari iiia EUN nr. 
e D. of a coUa i ic. e I injury: 
ome i Bland Rie in the Thames. In answer Page v. The Wallasey Local Board, 2 Asp. Mar. 1 
; horily after she 146; 29 L. T. Rep. N. S. 582.) Without statutory 

to a message from her mate, sent shortty : Cas. 1295 ht to bat: 1 
sank, the harbour-master at G. promised to light | authority no ove e ot t etim R CONES k 
ita ! 3s the M. N. a navigable river, aD e Uer not bes 
the wreck. Some hours 'afterwara st it become in the future an impediment to 


ba dut tie Da which had not yet been lighted- jgation: (Aitorney-Generat v. Torry, 2 hop. Mar. 

Hal e Ls + liability attached to the LU UH. ind, 99 L. T. Rep. N. S. 716.) This even 

d, that no negligence 0 y la 

ate of the D (b) applies to the case of E Ee d. I E are two 

, EE ers, each entitle e soil ad medi 
(a) Reported by J. P. ASPINALL and F.W. Tarra, Boars. pe aquo, and one of enh a Mo obstraction 
(b) T meat bave reconily arisen On the | on Mig own gei of the soil; (Bic v. Morris, 14 L. T. 
s geyeral cases ba “hannels, it may ! Rep. N. i 


Bubjeot of obstruction in navigable € 
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Bucknill, for the defendants, the owners of the 
Douglas.—'The evidence as to the conversation 
between the master of the Endeavour and the 
mate of the Douglas was improperly rejected. It 
was most material for the purpose of proving 
absence of negligence ou the part of the de- 
fendants. There was no negligence on their part. 


Buti, Q.C. and Gainsford Bruce for the plaintiff. 
—The conversation referred to must no5 be 
admitted, inasmuch as it is heresay evidence, 
and further, it is immaterial under the circnm- 
stances of the case, seeing thatthe defendants were 
unable to delegate their duty to take dune and 
proper care of the wreck to the harbour master. 
The defendants did not abandon the wreck. The 
defendants were legally bound to indicate the 
position of the wreck; through their fault an 
obstruction was caused in a navigable river, and 
yet no lights were placed upon the wreck. Asa 
matter of fact those on board the Mary Nizon 
had no means of knowing of the presence of the 
wreck. By the Thames Conservancy Act 1857 
(20 & 21 Vict. c. 147), ss. 86, 87, power is given to 
the conservators to remove vessels which are an 
obstruction to navigation, and by the Removals of 
Wrecks Act 1877 (40 & 41 Vict. c. 16), s. 4, it is 
provided that where any vessel is sunk, stranded, 
or abandoned, a conservancy authority * may" 
light or buoy such vessel until her raising, re- 
moval or destruction; the word “ may” is used, 
and therefore the authority is not compelled to 
exercise the powers given by the Act. Even 
though the anthority should exercise such powers, 
Some considerable time would elapse before they 
were put in force, [Bnxrr, L.J.—As the last act 
referred to bas to do with the performance of a 
public duty, would not * may” in sect. 4 be read 
“ must.”] Brown v. Mallet (5 C. B. 599) and 
White v. Crisp (10 Ex. 312) are both authorities 
to the effect that the defendants were wrong in 
leaving the Douglas sunk at the bottom of the 
Thames, without taking proper and efficient steps 
to indicate her position to other vessels. It was 
quite possible for the crew of the Douglas to have 
themselves placed a light on the vessel, and they 
were wrong in merely presuming that the harbour 
master would necessarily do so: 

Forbes v. Lee Conservancy Board, 4 Ex. Div. 116. 
The Ettrick, sub nom. Prehn v. Bailey and others, 
4 Asp. Mar. Law Cas. 428, 465; 45 L. T. Rep. N. S. 
399; 6 P. Div. 127, 
Bucknill was not called upon in reply. 


Lord Corermer, C.J.—It seems plain to me 
that the jadgment of the Admiralty Division 
cannot be supported. Two courses are open to 
us: we can either send the case back for a new 
trial, or pronounce judgment upon the material 
before us. As the evidence was not given, and it 
is not certain what it would turn out to be, we 
could only grant a new hearing if the rejection of 
the evidence tendered were the only matter which 
we had to determine; but upon the facts before 
us we can reverse the judgment of the Admiralty 
Division and enter judgment for the defendants. 
The only question upon the evidence before us is 
whether the defendants were guilty of negligence; 
of course I am not speaking of the original 
negligence conducing to the original collision. It 
appears from all the facta that was no negligence 
of which the plaintiff can take advantage. There 
was a collision between the Douglas the Duke of 
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Buckingham and the Orion, and afterwards 
between the Douglas and the Mary Nixon. After 
the Douglas had been sunk, a light was fixed in 
her rigging. The master of the Douglas having 
been thrown into the water, was taken in a boat 
to near Gravesend. Then the tug called the 
Endeavour went to Gravesend; there the mate 
instructed the captain to go to the harbour master 
and to request him to take care of the wreck. The 
defendants caused the captain of the Endeavour 
to be called as a witness. The counsel for the 
plaintiff objected that the conversation between 
the harbour master and the captain of the 
Endeavour took place behind the back of the 
plaintiff, and therefore could not be received in 
evidence. The judge of the Admiralty Division 
excluded it. The objection has not been seriously 
supported to-day ; for the evidence was tendered 
as relating to an act done and tending to disprove 
negligence, a competent person having been sent 
to inform the harbour master. It was urged that 
the evidence was immaterial, because the master 
and mate had no right to delegate their duty to 
take due and proper care of the wreck to the 
harbour master ; for it appears clear that the de- 
fendants still claimed to be owners of it. The 
evidence was not immaterial. I think that it was 
wrongly rejected. But it was stated to the mate 
of the Douglas that the harbour master had under- 
taken to light the wreck ; there was therefore 
evidence that the mate, who represented the de- 
fendants, thought that the harbour master had 
undertaken to light the wreck. ‘The harbour 
master may exercise the powers of the Removal 
of Wrecks Act 1877, and it is unnecessary to give 
apy opinion as to the construction of the Act, and 
to determine whether he must; for having the 
power he appears to have undertaken to do the 
duty. Itis to gotoo far to say that the captain 
and the mate of the Douglas were guilty of 
negligence; for even upon the present facts it 
must be inferred that the mate asked the official 
to do that which he had the power by statute to 
perform. 

Tt has been argued that an action is maintain- 
able, because it does not appear that the harbour 
master performed the duty; but it must be 
inferred upon these facts that he undertook to 
do the duty, and at least the mate of the Douglas 
had fair ground for supposing that he would 
perform it. The master and the mate of the 
Douglas had no power to retain the Endeavour to 
light the wreck. No act has been pointed ont 
which they might be fairly expected to do. The 
evidence was improperly rejected, but sufficient 
evidence is before us to show that all things 
reasonable were done; there is no ground for 
finding that the master and the mate of the 
Douglas were guilty of actionable negligence. I 
think it unnecessary to discuss the two cases 
which have been mentioned, Brown v. Mallett 
(ubi sup.) and White v. Crisp (ubi sup.) I enter- 
tain a great respect for the learned judges who 
decided them; but I do not think that they 
trench upon our decisions, for they assume that 
the possession and the control over the sunken 
ship must remain in the owners in order to render 
them liable; these cases may be good law, for in 
Brown v. Mallett (ubi sup.) it was held that the 
owner of the barge was exempt from liability, on 
the ground that the declaration did not show him 
to be in possession at the time of the damage to 
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ns plaintiff's steamship, and in White v. Crisp 

"d i sup.) the action was founded on the circum- 

Hog that the defendants had the possession and 
E control of the wreck. Upon the grounds that 

b me stated, I am of opinion that the materials 

Di ore us show that the judgment of the Admiralty 
Ivision must be reversed. 


Brerr, L.J.—This is an action to recover 
amages for the injury occasioned to the plaintiff's 
ee the Mary Nizon, by the negligence of 
ose in charge of the defendant's steamship, the 
; ouglas. The facts may be shortly stated as 
ollows : the Douglas whilst going up the Thames 
came into collision with another vessel, the Duke 
of Buckingham, and sank; the collision was due 
0 the negligence of those on board the Douglas; 
2 light was fixed in her rigging, but it was 
exünguished upon her sinking. Tbe mate of the 
0uglas went up to Gravesend and requested the 
C of the tug called the Endeavour to ask 
e harbour master to fix some lights on the 
Wreck; the harbour master said that he would do 
thia, and his answer was reported to the mate 
the Douglas. Before any lights were fixed to the 
wreck, the plaintiff's steamship in passing up the 
river struck against the sunken wreck ot the 
ouglas, and sustained tbe injury, in respect 
which this action is brought. 


The liability of the defendants was alleged to 
exist upon three grounds. First, it was said by the 
plaintiff's counsel that a duty was imposed upon 
the defendants to light the wreck, that the duty was 
of the same nature as if the defendants had con- 
tracted with the plaintiff to light it, and that they 
are absolutely liable for the breach of it; this 
really seems to me to be almost the same as to 
argue that there was a contract; the contention i6 
quite unsustainable, no duty, at least of that 
description can exist. Secondly, it was assume 
in the argument that the defendants had com- 
mitted an indictable offence in the channel of à 
navigable river; that was the effect of the argu- 
ment addressed to us, although this contention 
Was not put forward in direct terms. To wilfully 
scuttle a ship in a tide-way so as to cause AD 
obstruction may possibly be an indictable offence ; 
but what the defendants did was no indi le 
offence. 'Theirown ship sank. It seems to me 
that no greater liability can exist against the de- 
fendante, than if their steamship had sunk with- 
out negligence. What is the liability of the Owner? 
ofa sunken ship which is lying in a tide-way ? 
If they keep possession of her, they must give 
notice where she has gone down. This is all their 
liability. Thirdly, it was said that the defendants 
did not take care to give notice where the wrec 
of the Douglas was lying. I incline to agree that 
if the owners of a wreck abandon it their liability 
ceases. But here the defendants claim the owner- 
sbip of the wreck. It may be that the defendants 
did not hear of the accident for some time; 88 to 
those employed by them, the captain is prima 
facie to act; it is for the plaintiff to prove that 
there was negligence. The captain appears to 
have gone ashore after the Douglas sank; what 
was he todo? He was not guilty of negligen 
As to the mate, he gave instructions to 
captain of the tug Endeavour to infor 
harbour master. The latter evidently too 
a piece of information upon which he was 
for he in effect promised to eend lights with 
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hour. The mate of the Douglas had a right to 
assume that the harbour master would do what 
he promised. Upon the evidence before us there 
was no negligence and no liability upon the de- 
fendants. The judgment of the Admiralty 
Division cannot be supported. I say nothing as 
to Broun v. Mallett (ubi sup.) and White v. Crisp 
(ubi sup.), except that they were decided on de- 
murrer. 

Corton, L.J.—I think that the evidence was 
improperly rejected. Under the removal of 
Wrecks Act 1877, 8. 4, the harbour master had 
power to put up lights; and I think it became 
his duty to remove a dangerous obstruction. In 
my opinion the evidence, if it had been received, 
would have shown that the defendants had for 
the time abandoned the control of the wreck. 
There was therefore a wrongful rejection of 
evidence; but I agree that there ought not to be 
a new trial, for it 18 proved by the deposition of 
the mate of the Douglas that the collision was re- 
ported to the harbour master, and that the 
mate did receive a communication from the 
harbour master. This circumstance exonerates 
the defendants from the charge of negligence, 
for it gave the harbour master notice to per- 
form the duty. The plaintiff cannot say that 
the injury to his steamship, the Mary Nizon, 
was occasioned by the defendant’s wrongful 
act; his loss did not happen through their 


negligence. 
gng Judgment reversed. 


Solicitors for plaintiff, Gellatly, Son and 


Warton. 
Solicitors 
and Son. 


for defendants, William A. Crump 


Nov. 23, 1881, @#% March 8, 1882. 
(Before Lord Cinancngy D . BRETT, and HOLKER, 


Tur VANDYCK. (a) 
APPEAL FROM THE PROBATE, DIVORCE, AND ADMIRALTY 
DIVISION (ADMIRALTY). 
Salvage— Collision—Service without engagement — 
Right to reward. 


Where two vessels are in collision, and a salvor 
renders sarvice to one, without a request from or 
engagement by the other, and the latter is thereby 
rescued from a position of immediate danger, 
such service being a direct benefit to both vessels, 
entitles the salvor to salvage reward from both. 


Tarts was an appeal from a judgment of Sir R. J. 
Phillimore, judge of the Probate, Divorce, and 
Admiralty Division, by which he, in a salvage 
action had awarded 3000. to the steam-tug Storm- 


cock for salvage services rendered by her to the 


steamship Vandyck. The action was tried on 


Nov. 23, 1881. E . 

The statement of claim delivered by the plain- 
tiffs, as far as is material, was as follows: 

1, The Stormcock is a twin screw steam-tug belonging 
to the port of Liverpool, of the burthen of about 465 
tons, and propelled by two distinot sets of direct acting 
compound engines of 250 nominal, working up to 1228 
indicated horse ne and is of the value of 16,0001. or 

outs, and hae a crew of 14 hands, all told. 
5) Vandyck is a screw steamship of the burthen of 
098 tons registered tonnage, and was built in the 


T ose a aSo o usn aae 
y'J.P.ASPINALL, and F.W. Eaters Esqrs.,Barristers- 
at-Law. 
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3. On the 14th Oot. 1881, at about 4.15 p.m., the 
Stormcock was at the Liverpool landing-stage, in the 
river Mersey, having just returned from rendering assis- 
tance to another vessel called the Duchess of Argyle. 
There was a tremendous hurricane blowing at the time, 
with & very heavy sea running. 

4, At4.15p.m., as aforesaid, thoseon board the Storm. 
cock saw the Vandyck on the Cheshire side of the Mersey, 
opposite the Alfred Dook, in collision with a large ship 
which proved to be the Queen of Scots,and the Stormcock 
at once went to the assistance of both the said vessels, 

5. The Stormcock, on reaching the said vessels, found 
thet the Vandyck had drifted right across the bows of 
the Queen of Scots, striking her with her starboard 
quarter, and carrying away the jibboom and other head 
gear of the Queen of Scots. The two vessels were grind- 
ing against each other heavily, and & large hole had been 
knocked in the afterpart of the starboard side of the 
Vandyck, amd her rudder-post had been carried away. 
The Queen of Scots both her anchors down, and the 
propeller of the Vandyck had got between the anchors of 
the oe of Scots, thus rendering it impossible for the 
Vandyck to use her propeller to get away from the Queen 
of Scots. The above-mentioned vessel, the Duchess of 
Argyle, was lying about two cables’ length astern of the 
Vandyck, 

6. The Vandyck and those on board her were thenin a 
position of great danger from the said collision, and in 
order to free the said vessels from one another, it was 
necessary that the Queen of Scots should be towed ahead, 
and that her anchor chains should be slipped, 

7. It was also necessary that the Queen of Scots should 
he towed away before her chains were slipped, in order 
that the Vandyck, when sét free, might be better enabled 
to clear the Duchess of Argyle, 

8. The Stormcock then gave the Queen of Scote a 
hawaor, which was made fast, and the Stormcock went on 
ahead until the Queen of Scots was enabled to slip her 
anchor chains, and the two vessels were thus set free 
from one another, 

9. But for the services rendered by the Stormeock as 
aforesaid, the Vandyck would in all probability have 
sustained considerable further damage, and have sunk 
together with her cargo, 

0. In the performance of the said services, the Storm- 
cock was in considerable danger, and ran great risk. 


The statement of defence delivered by the 
owners of the Vandyck, and the owners of her 
cargo, 80 far as is material, was as follows : 

2. A little after 4 p.m. on the 14th Oct. 1881, whilst 
the wind was blowing a gale from the N.W., and the 
tide was first quarter ebb, the steamship Vandyck, and 
the sbip Queen of Scots, both of which were at anchor in 
the river Mersey, fouled one another ; the port bow of the 
Queen of Scots coming in contact with the starboard bow 
of the Vandyck. The Vandyck was riding to her star- 
board anchor, and had her steam u ; the Queen of Scots 
had her port and starboard anchor bau The Queen of 
Scots struck the starboard quarter of the Vandyck with 
her port bow, and the Vandyck fell away to the westward 
-aoross the bows of the Queen of Scots, and the propeller 
of the Vandyck was fouled by the starboard anchor chain 
of the Queen of Scots, and in consequence thereof the 
Vandyck was unable to use her propeller, and the vessels 
fell alongside each other, the bows of the Queen of Scots 
to the stern of the Vandyck. The Vandyck had two 
tugs, the Merry Andrew and the Victory, in attendance 
upon her, and they made fast to a line carried from the 
port quarter of the Vandyck, and held the Vandyck ; and 
the Queen of Scots then slipped her starboard chain, and 
the Vandyck at oncecame clear. The Vandyck then cast 
off the tow-rope, and her head fell round to the tide. 
The chain of the Vandyck parted with the strain upon it, 
and the Vandyck then steamed ahead across the river ; 
but, as her rudder-head had been injured in the collision, 
a hawser was passed to tho tug Victory in order that the 
Victory might assist the Vandyck to get her head to the 
southward ; but the towing-hook of the Victory parted, 
and the Vandyck then proceeded without assistance to 
the south of the Woodside landing-stage, and brought up 
with her port anchor. 

3. The defendants say that the rudder-head of the 
Vamdych was twisted, but they deny that the rudder-post 
to the Vandyck had been carried away aa mentioned in 
fhe 5th paragraph of the statement of claim, and although | 
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they admit that the Queen of Scots cat into the after part 
of the starboard side of the main deck of the Vanduck, 
they say that the Vandyck was not damaged below the 
water-line, and that she made no water, and that, as soon 
as the propeller was clear of tho starboard chain of the 
Queen of Scots, there was nothing to prevent the engines 
of the Vandyck being used. 

4. The defendants Ceny that the Stormcock went to the 
assistance of the Vandyck, or rendered assiatance to her. 
The defendanta deny that the Vandyck was in a position 
of great danger, as alleged: the two tugs before men- 
tioned were sufficient to render, as they did render to the 
Vandyck, all necessary assistance, 

5. The defendants deny the 7th paragraph of the state- 
ment of claim, and they deny that the Stormeock had 
begun to tow the Queen of Scots before her starboard 
chain waa slipped. 


6. The defendants admit that the Stormcock gave the 
Queen of Scots a hawser, which waa made fast as alleged 
in the 8th paragraph of the statement of claim, but they 
do not admit the residue of the said paragraph, and they 
say that any services rendered by the Stormcock were 
rendered to the Queen of Scots, and not to the Vandyck. 

7, As to the 9th and 10th paragraphe of the statement 
of claim, the defendants deny that but for the services 
rendered by the Stormcock the Vandyck would have sus- 
tained further damages ; and they do not admit that in 
the performance of the alleged services the Stormcock 
was in danger, or ran great risk. 

The action wes heard on Nov. 23, 1881, before 
the judge, upon vivå voce evidence ; and, by agree- 
ment between the parties, upon the evidence 
given in a prior salvage action instituted by the 
owners of the Sformcock and by the owners of two 
other tugs against the Queen of Scola in respect of 
the services rendered to the Queen of Scots after 
her collision with the Vandyck. 

On behalf of the plaintiffs, the master of the 
Stormcock and the pilot on board the Queen. of 
Scots gave evidence thas the two vessela had been 
in collision about ten minutes when the Stormcock 
came up: that had the Queen of Svote slipped her 
cable without any tug to hold her, she must have 
fouled the Duchess of Argyle, which was directly 
astern of her; that each time the Queen of Stents 
fell against the Vandyck with the heaving of the 
sea, she cut into the Vandyck nearer the water- 
line, and that had it not been for the assistance 
rendered by the Stormcock to the Queen of Scots, 
the Vandyck would have gonedown. The masters 
of tne tngs Merry Andrew and Victory. called on 
behalf of the defendants, stated that before the 
Stormcock was fast to the Queen of Scots the 
Merry Andrew had made fast to the Vandyck ; that 
the Victory was fast ahead of the Merry Andrew, 
and that independently of the assistance of the 
Stormcock, the two tugs, Merry Andrew and 
Victory, could have pulled the Vandyck clear, 
The Vandyck, and the cargo laden on board of her, 
were valued at 82,5001. 


Myburgh (with him J. Walton) for the plaintiffs, 
—The Stormcock rendered a valuable salvage 
service to the Vandyck in holding up the Queen of 
Scots. No reasonable and prudent man would have 
refused the services rendered to the Vandyck, and 
although such assistance was rendered after an 
express request for assistance from the. Queen of 
Scots, yet it was directly instrumental in saving 
the Vandyck. The services were directly and 
approximately beneficial to the Vandyck, and con- 
sequently should be remunerated by her: 

The Annapolis and The Golden Light, 1 Mar. Law 
Cas. O. S. 127; 5 L. T. Rep. N. S. 27; Lush. 355; 

The Woburn Abbey, 3 Mar. Law Cas. O. S. 310; 21 
L. T. Rep. N. S. 707. 


Butt, Q.C. (with him G. Bruce) for the defendants 
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— There was no salvage service in its legal sense 
rendered by the Stormcock to the Queen of Scots. 
The services were rendered to the Queen of Scots, 
and directly for her benefit. Those on board the 
Vandyck never requested the Stormcock to act on 
their behalf, and moreover the Vandyck required 
no more assistance than was in the power of the 
two tugs, Merry Andrew and Victory, to give her. 
If the Queen of Scots abstained from slipping her 
chains from fear of fouling the Duchess of Argyle, 
that was a matter which could not be said to 
affect the Vandyck. 


Sir R. J. PHILLIMORE.—This is another branch 
of the great case which has occupied us so long. 
In this case the steam-tug Stormcock brings her 
action of salvage against the steamship Vandyck 
which at the time the services were rendered was 
in collision with the ship Queen of Scots. Now 
the first question the court has to decide is, was 
there any salvage service, in its legal sense, 
rendered by the plaintiffs to the Vandyck, inas- 
much as there was no request made to the Storm- 
cock to act on behalf of the Vandyck; and several 
cases were cited to the court to show that the 
owners of the Vandyck were under no liability to 
pay salvage remuneration. But I am of opinion 
that in the circumstances of this case the evidence 
shows that the services of the Stormcock were 
accepted by the Vandyck. The next question is, 
what was the value of the services so rendered to 
the Vandyck; and looking to the evidence, and 
after conferring with the Elder Brethren of the 
Trinity House, I am of opinion that a valuable 
salvage service was rendered to the Vandyck, 
though it was one of very short duration, lasting 
only twenty minutes, and though it is possible 
the Vandyck might have received great assistance 
from other tugs that were there. But looking to 
the evidence, especially to that of the pilot of the 
Queen of Scots, who described the injury which 
the Vandyck had sustained from the Queen of Scots, 
and to all the circumstances of the case, |I am 
of opinion that a very valuable salvage service was 
rendered to the Vandyck, and I shall award 3001. 

From this decision the defendants in the court 
below appealed, on the grounds that the Storm- 
cock had rendered no salvage services to the 
Vandyck, and that the award given by the learned 
judge of the Admiralty Court was excessive. 

On the 8th March 1882 the appeal came on for 
hearing. 

Butt, Q.C. and G. Bruce for the appellants.— 
The services in question were forced upon the 
Vandyck; she neither requested nor required 
them. She had two tugs in attendance upon her, 
and could, with their aid, have extricated herself 
from collision with the Queen of Scots. Even it 
offered, the services of the Stormcock would not 
have been accepted. The Vandyck never was in 
danger; but it was most material for the Queen of 
Scots, a small sailing vessel, in collision with a big 
steamer, to extricate herself as speedily as pos- 
sible. This being so, & prudent master on board 
the Vandyck would have considered it unnecessary 
to employ or accept the services of the Stormeock. 
In a very similar case, The Annapolis and The 
Golden Light (1 Mar. Law Cas. O. S. 127; 9 L. 1. 
Rep. N.S.37; Lush. 355), where & vessel received 


benefit only indirectly, and there had been no 
acceptance du her part, it was held that she was 
not liable for salvage. There is no such thing as 


a salvage service, not founded on contract, either 
express or implied, and in the present case neither 
of these conditions exist. 

Myburgh and Walton, for the respondente, were 
not called upon. 


Lorn Corerinez, C.J.—I am of opinion that 
the judgment of the court below must be affirmed. 
The law on the subject is to be found in The Anna- 
polis (ubi sup.) and comes in effect to this, that 
a8 far as Services of this kind go, the right to be 
paid accrues if they are rendered when a vessel 
is so circumstanced that a prudent man would 
accept them. ‘That this is the state of the law is 
affirmed by the Privy Council in express terms, 
We want no higher authority than th& for ascer- 
taining what is the law. Dr. Lushington in The 
Annapolis (Lush. 360) says as follows: ** If per- 
sons are in a state of great and immediate danger, 
and means are offered to rescue them from that 
danger, and place them in a state of safety, is it 
not to be presumed they will accept that offer? 
And is it not fairly to be presumed that the H. M. 
Hayes would not have repudiated these services P 
Therefore I shall have no hesitation in saying that 
this was 2 salvoge service, if you should hold that 
the H. M. Hayes was in immediate danger." 
Again at page 375, Lord Kingsdown, in the Privy 
Council, says: “They (their Lordships) agree 
with what they understand to be the opinion of 
the learned judge below, that it is sufficient if the 
circumstances of the case are such that, if an offer 
of service had been made, any prudent man would 
have accepted it. But iu the present case the 
H.M. Hayes received only indirectly a benefit 
from the service rendered to the Golden Light. 
There was not only no acceptance of the service by 
her, but there was nothing done by the Storm 
King with a view to^ner benefit. She received 
benefit indirectly, as H.M.S. Majestic, orany other 
shiplying higher up the river than the H. M. Hayes 
may have receivedbenefit." From this judgment it 
is obvious that to become entitled to salvageaward 
no acceptance in point of form is required. In 
accordance with this judgment I am of opinion 
that the danger, to entitle salvors to recover re- 
muneration, must be direct and immediate. It 
must not be indirect, because it would be obvious 
that, were it not otherwise, every ship within a 
certain distance which might or might not have 
suffered, might be considered liable to pay salvors, 
for averting the danger. The gentlemen who 
assist us are of opinion thatthe two ships were 
in great danger, and that the Vandyck could not 
have been got free by the two tugs which were 
assisting ber. By the Stormcock bringing the 
Queen of Scots up to her anchors, the Vandyck 
was enabled to get clear of the Queen of Scots. 
There was, therefore, a great benefit conferred on 
the Vandyck by the Stormcock, and therefore, 
according to the law laid down in The Annapolis 
(ubi sup.) by Dr. Lusbington, the Stormcock is 
entitled to savalge reward, and we think that the 
judgment of the learned judge below should be 


affirmed. 

Brett, L.J.—I entirely agree with my Lord. 
Here, as we are advised that both ships were in 
very great danger, it cannot be doubted that what 
was done by the tug Stormcock did do a very 
great benefit to the Vandyck. It is said that the 
two tugs could not have cleared the Vandyck from 
the Queen of Scois, unless the other tug had 
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dragged the Queen of Scola up to her anchors. 
Mr Bruce argued that it would not have mattered 
to the Vandyck if the Queen of Scots had slipped 
her anchors. Well, but the answer is, she would 
nob, under the circumstances, have done so. In 
that case we have heard that the Vundyck would 
have been ground to pieces. So far the case ia 
like The Annapolis (ubi sup.), if the H. M. Hayes 
was in danger. What does Dr. Lushington say: 
“Tf, looking at all the circumstances in which the 
H. M. Hayes was placed wish regard to the facility 
or non-facility of dropping her second anchor, and 
the probability of her anchor holding, you should 
be of opinion that, at the timo when the Storm 
King took the Golden Light in tow, there was then 
serious and probably immediate danger of the 
H. M. Hayes being injured, either by the collision 
with the Golden Light, or by driving upon other 
vessels, then I shall come to the conclusion that 
she is bound to pay salvage.” Every word, there- 
fore, he says there applies to this case. We do 
not know what advice was given to Dr Lushing- 
ton in that case, but the Privy Council say that 
they agree with him as tothe law. They disagree 
with him on the facts, and they come to the con- 
clusion that there was only the slight danger 
admitted in the pleadings. It seems to me that 
the law applies to this case, and that the Vandyck 
must pay because she was in serious and im- 
mediate danger, and because she received benefit 
from the services of the Stormcock. Mr. Bruce 
says that as soon as the Stormcock had taken hold 
of the Queen of Scots, and was holding her up to 
her anchors for her own benefit, to prevent her 
breaking loose and probably drifting on to the 
Duchess of Argyle, and almost certainly receiving 
great damage, the Vandyck ceased to be in danger, 
and became able to get clear of the Queen of Scots 
and with the aid of her two tugs take care of her- 
self, But you must take the moment before the 
Stormcock took hold of the Queen of Scots, If at 
that moment the master of the Vandyck had been 
asked if the tug should take hold of the Queen of 
Scots, he would at once have said “ Yes," if he 
had been a prudent man. I am of opinion, there- 
fore, that the Stormcock rendered salvage services 
in this cage to the Vandyck, and as no serious 
argument has been directed to the question of 
amount, with a view of showing that the award is 
excessive, I think that the judgment of the learned 
judge below should be affirmed. 

Horxer, L.J.—On the night in question the 
weather was bad, and'there was a strong sea, and 
the Vandyck had drifted down upon the Queen of 
Scots and got ker propeller entangled in the chain 
of that vessel; and a hole bad been made in her, 
and was being every moment enlarged. The 
gentlemen who assist us give an opinion that the 
two tugs could not, by themselves, have got ber 
out of collision. Under these circumstances, 
without any command or any request from the 
Vandyck the Stormcock drags the Queen of Scots 
up to her anchors. Now comes the question, is 
the law correct? I, for one, think it a most 
sensible law. Lord Kingsdown, when delivering 
judgment in the Privy Council, says that their 
Lordships ‘‘agree with what they understand to 
be the opinion of the learned judge below, that it is 
sufficient if the circumstances of the case are 
such that, if an offer of service had been made, 
nny prudent man would have accepted it." As I 
am of opinion that in the present case a prudent 


captain of the Vandyck would bave accepted the 
services of the Stormcock, had they been offered 
him, I think the judgment of the learned judge in 
the court below must be upheld, and the appeal 
dismissed with costs. 


Appeal dismissed with costs. 
Solicitor for the plaintiffs, H. Thompson. 


Solicitors for the defendants, Thorneley and 
Dismore. 


Thursday, Nov. 16, 1882. 
(Before BAGGALLAY, BRETT, and LINDLEY, L.JJ. 


Bonckow, VAUGHAN, AND Co, v. FISHER AND 
OTHERS. (a) 


Damage to cargo—Negligence of master and crew— 
Practice—Interrogatories—Sufficiency of answer 
—Matters within knowledge of servant or agent. 


In an action by the owners of cargo against the 
owners of ship for negligence in the navi- 
gation of the ship interrogatories were adminis- 
tered to the defendants, some of which in- 
quired respecting the details of the naviga- 
tion of the vessel at the time the loss occurred. 
The defendants refused to answer these interro- 
gatories on the ground that they had no personal 
knowledge of the facts inquired about, though it 
was admitted that their Mer and sailors, some 
of whom were still in their employment, possessed: 
the necessary information. 

Held, that the defendants must answer, inasmuch 
as a party interrogated ie not excused from 
answering on the ground that he has no personal 
knowledge of the facts inquired about, if his 
servants or agents possess the necessary informa- 
tion, and it has come to their knowledge in the 
ordinary course of business. 

The judgment of Field and Cave, JJ. reversed. 


Tis was an action by the owners of cargo against 
shipowners for loss of cargo by the negligence of 
the servants of the defendants. The plaintiffs 
shipped, under a charter-party and a bill of lading, 
a cargo of iron on board the Claremont, a ship 
belonging to the defendants. The Claremont was 
wrecked, and the cargo and the vessel’s log 
were lost. The plaintiffs sued the defendants, 
who pleaded that the loss wes caused by perils 
excepted in the bill of lading. The plaintiffs 
administered (inter alia) the following interroga- 
tories to the defendants : 


5. At what time of the day on the 27th Jan. 1881 was 
Portland or Portland Bill sighted by those on board the 
steamship Claremont, and how did Portland or Portland 
Bill then bear, having regard to the position of the ship ; 
What was the course on which the steamship Claremont 
was being steered when Portland or Portland Bill was 
first sighted on or about the 27th Jan. 1881? How far 
from the land was the said ship at that time? Were 
the Portland lighthouses, or either of (hem, seen or dis- 
tinguished by any and what person on board the said 
ship, and when, on tbe said 27th Jan? Was not the 
land covered with snow? What means, if any, were 
taken to verify the distance of the Claremont from the 
land, or her position when Portland or Portland Bill 
was firat sighted. What was the state of the weather 
at the time? State whether the weather was foggy or 
hazy. 

14. Was the lead cast, or were any and what soundings 
taken, and when and where, by those of board the 
steamship Claremont after Portland or Portland Bill was 
sighted on the said 27th Jan., and prior to the time when 
the steamship Claremont stranded or struok? Waa 


(a) Reported by A. A. Horxine, Enq., Barrister-at-Law. 
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there anything, and what, to prevent such soundings 
being taken? If yea, give the result of such soundings. 
18. Was any, and what calculation made on the 27th 
Jan. 1881, and by whom, and when, after Portland or 
Portland Bill was sighted, of the distance run by the 
steamship Claremont from any and what point PE 


The defendants made the following answer to 


the above interrogatories : 

Neither of us, nor either of the above-named defen- 
dants, were on board the ship at any of the times 
referred to in the said interrogatories, and we have no 
personal knowledge of the matters inquiredinto. "We do 
not possess the information necessary to enable us to 
anawer the said interrogatories correctly. The matters 
inquired into by the said interrogatories, with the 
exception of such matters as can be ascertained by 
reference to tide tables and weather reports, can only be 
answered by taking, in great detail, the statements of the 
officers and crew who were from time to time on watch 
on board the said steamship during the several times of 
the happening of the matters inquired into, and comparing 
their statements and drawing inferences therefrom. We 
have not yet obtained full and accurate statements from 
the said several persons, many of whom are no longer in 
our employment, and some of whom we hope to obtain as 
witnesses at the trial; and we submit that we are not 
bound to answer as to our belief as to the various matters 
referred to in the said interrogatories, for to do so woulé 
be to diaclose the details of the evidence of the witnesses 
for the defence, and our belief as to the same. We 
believe that very serious prejudice may be caused to us it 
we are compelled to answer these interrogatories in detail 
before the trial, and especially before allthe proofs to be 
used at the trial have been prepared. We submit that 
the said interrogatories have been exhibited unreasonably 
and vexatiously, and that under the cironmatances afore- 
said we ought not to be called upon to give any further 
answers to them. 

This answer was held insufficient, and a further 
answer being ordered, the following answers were 
delivered : 


To the fifth interrogatory we say that we believe that 
Portland Bill was sighted, the ship being on & courae 
about east by sonth, about 11 a.m. on the 27th Jan. 1881, 
bearing from the ship about north-east, and more than 
twelve miles distant. The exact distance is matter of 
judgment, and we cannot form any belief as to the dis- 
tance further than aa above stated from the materials 
now beforeus. The weather was hazy. As to the other 
matters inquired into by this interrogatory, We say 
they relate to matters of detail, concerning whioh we 
have no personal knowledge, and that we cannot answer 
them without disclosing in dalal the evidence of wit- 
nesses we intend to call at the trial. 

pa 6th, 17th, 18th, 19th, 


In answer to the 14th, 15th, 1 
say that we have no person 


and that it is impossible tor 
B without examining 
g the details of 


and 20th interrogatories, we 
knowledge of these matters, 
us to answer these interrogatories | i 
officers and crew of the ship and disclosin 
the evidence we intend to call at the trial. 


These answers were also held insufficient, and 
a further answer to the three interrogatories 
above set out was ordered. The following answer 


was then delivered by the defendants : a 

By way of further answer to the said interrogatories, 
Naf aay that we believe Portland Bill was sighted, the 
ship being on a course about east by south, about 
ll a.m. on the 27th Jan. 1881, bearing from the ship 
about north-north-east, and more than twelve miles 
distant; that the weather was then hazy. Save as 
aforesaid we have no knowledge or information respect- 
ing the matters inquired into by the said interrogatorieg, 
save as appears by the protest dated the 1st s — a 
copy ef which the plaintiffs have bad produced for me 
inspection, and also all the documents referred to in the 


à : n 
defendants’ affidavit of discovery, filed on the 21st Maro 

1882. We Prem not obtained pieta ene bé odi te mid of 
ES A CET Us aea the several times of 


vessel, or on watch on board during 

the matters inquired into, Beyond (omm cei rim] 
m u 

said protest and documents eot = aaictay tbat we Are por 


affidavit of discovery. We f 
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mariners, and we have no knowledge of the management 
or navigation of a ship at sea which would enable ug to 
give an opinion upon any of the matters inquired into 
by the said interrogatories. 

The plaintiffs objected that this answer was 
still insufficient, and applied for a further and 
better answer, and it was ordered by Williams, J. 
at chambers that a further answer should be 
delivered; but that order was set aside by Field 
and Cave, JJ., sitting as a divisional court, their 
Lordships being of opinion that the answer last 
set out was sufficient. 

The plaintiffs appealed. 

Edge for the appellants.— The plaintiffs can 
only discover by means of interrogatories what 
went on on board the ship before the accident, as 
the vessel’s log was lost; they have no other 
means of finding out whether the defendants’ 
servants were negligent. The defendants can 
easily learn what their own servants did, and are 
not entitled to answer that they will not ask them, 

[He was stopped by the court.) 

Gainsford Bruce for the defendants.——The 
answer is sufficient. Questions of this sort never 
were allowed under the Common Law Procedure 
Act. Before the Judicature Act a party was only 
required to answer tothe extent of his own in- 
formation, and there is nothing in the Judicature 
Acts or Rules to alter this principle. He cited 

Phillips v. Routh, L. Rep. 7 C.P. 287 ; 26 L.T. Bep. 


Bechervaise v. The Great Western Railway, L. Rep. 
6 C.P. 36; 23 L. T. Rep. N.S. 808; 
TRIN v. Leslie, 8 OB. Div. 5; 45 L. T. Rep. 


Parker v. Welle, 18 Ch. Div. 477; 45 L. T. Rep. 


N.S. 517; 
Benbow v. Low, 16 Ch. Div. 93; 44 L. T. Rep. N. S. 


875; * 
The Minnehaha, L. Rep. 3 A. & E. 148; 3 Mar, Law. 
Cas, O.S. 518; 23 L. T. Rep. N.S. 747. 

BaccaLLaY, L.J.— This is an action brought by 
the owners of the cargo against the owners of 
the vessel for negligence, and in the course of the 
proceedings interrogatories were exhibited for the 
examination of the defendants; some of these 
interrogatories asked questions regarding the 
navigation of the ship at the time of the accident, 
as for instance at what time a particular head- 
land was sighted, whether soundings were taken 
and so forth. To these interrogatories answers 
were given which were held not to be sufficient, 
further answers were given which were again held 
not sufficient, and the third time it was agreed by 
a wise arrangement between counsel that a limited 
number of test questions should be taken on 
which the question in dispute should be raised. 
One of the interrogatories is as follows: [His 
Lordship here read the question and the answer to 
it] Isiscontended by Mr Gainsford Bruce that 
if this action had been brought prior to the pass- 
ing of the Judicature Acts no such discovery as 
this could have been asked for, and that there is 
nothing in those Acts to alter the old practice on 
this point. There 18 no doubt that before the 
Judicature Acts there was a difference between 
the practice at Common Law and in Chancery as 
regards discovery from parties. The old rule in 
Chancery was that if a party did not plead or 
demur he must answer fully; but there is no 
doubt that the rule often operated prejudicially 
and in a bard way upon parties, and it has been 
considerably modified by the new rules made under 
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the Judicature Acts. So faras Iam acquainted 
with the rules as to discovery in the Common 
Law Courts before the Judicature Acts, the Judi- 
cature Rules have increased the power which 
existed of enforcing discovery. The first rule 
of Order XXXI. is very general in its terms, 
and its generality is first modified by rule 5, 
which provides for the setting aside of inter- 
rogatories which have been unreasonably or 
vexatiously exhibited. Rule 19 also is a very 
important rule, and allows the court or a 
judge, if a party from whom discovery is sought 
objects tothe same, and it appears that the right 
to the discovery sought depends upon any issue 
or question in dispute in the action, to reserve the 
question of the discovery until after the determi- 
nation of such issue or question. This particularly 
applies to such eases as Benbow v. Low (ubi sup.). 
Now it is evident that asa general rulea ship- 
owner has no knowledge of the nautical matters 
which precede the loss of his vessel, and under 
the old Chancery rule it is beyond all doubt that 
interrogatories such as those before us could be 
administered to the agents of the defendants, who 
had knowledge of the circumstances. Where au 
agent did au act in the course of his ordinary 
duty as agent, information as to the acts of that 
agent was often required and always allowed. 'l'he 
Attorney-General v. Rees (12 Beav. 50) wasa case 
very like the present, and tbere the interroga- 
tories were allowed. Of course in the case where 
the agent is a solicitor another question may arise 
and the interrogatories may be objectionable on 
other grounds; but in the case before us I see 
nothing objectionable in the interrogatories, and 
I am of opinion that the defendants have not 
sufficiently answered them. The appeal, there- 
fore, must be allowed, and the order of Williams, 
J. must be restored. 

Brert, L.J.—I am not prepared to retract the 
observations which I made at the beginning of 
my judgment in Parker v. Wells (18 Ch. Div. 
477; 45 L. T. Rep. N. S. 517). Iam still of 
opinion that such questions as the one at present 
before us are governed not exclusively by what 
has been the practice in Chancery, nor exclu- 
sively by what has been the practice at common 
law, but by the rules of the Judicature Acts. 
The question in this case is whether the answers to 
certain interrogatories administered to the defen- 
dants in the course of the case, which interro- 
gatories are not themselves objected to, are 
sufficient; and the objection is that the defendants 
are not bound to answer, because in order to do so 
they must make certain inquiries of their servants 
oragents, Itis argued that the defendants are 
not bound to make any such inquiries, but that it 
is sufficient for them to say in their answer, that 
they themselves were not personally present at the 
time the facts occurred which are being inquired 
about, but that their servants or agents were. 
Now, I think that of itself is not sufficient to 
excuse them from answering: it seems to me that 
a party interrogated is not excused from answer- 
ing with regard to facts by saying that he himself 
was not preseut when the facts happened, but that 
his servants or agents were, if those facts were 
such as would be known in the ordinary course of 
business to his servants or agents. I think he 
would not be bound to answer if the facts were 
known only accidentally to his servants or 
agents, but only if they would 


Bornckow, VAUGHAN, AND Co. v. FISHER AND OTHERS. 


[Or. or App. 


knowledge in theordinary course of their business. 
I think also he would answer sufficiently if he said 
that although the facts were known to his servants 
or agents, yet they were not personally known to 
himself and that the agent who possessed the in- 
formation was his agent no longer, and was no 
longer under his control; but that is not the 
position that is taken here; here the agent who 
possesses the information is the defendants’ agent 
still, and there is no difficulty in obtaining from 
him that information. 


Under these circumstances, the contention 
that the defendant is not bound to answer 
cannot be supported, and as this is the test 
on which the case has been made, by consent, to 
hang, therefore I think there must be further 
answers, subject to the rale I have indicated. 
Now, it is further argued that these interro- 
gatories, if answered, would oblige the defen- 
dants to disclose their briefs; that is a figurative 
expression, but I take it to mean that asa rule a 
party can ask his opponents as to facts, but not as 
to his evidence of those facts; the plaintiffs here 
do not go beyond their rights in this respect. I 
agree that there is some limit to the enforcement 
of inquiry by means of interrogatories, if the de- 
fendants can show that in order to answer the 
interrogatories they will have to make inquiries 
which it is wholly unreasonable toask them to 
make, that it will put them to unreasonable 
expense, or that the questions go into unreason- 
able detail, then I think that would bea ground 
for saying that they had answered sufficiently, but 
here the real ground of objection is that the de- 
fendants are not hound to make any inquiries, and 
will not make them. It is quite consistent with 
anything here that the defendants know who were 
the officers of the watch at the times inquired 
about, that those officers are still in their service, 
and may actually have been in their offices at the 
time when the defendants refused to answer these 
interrogatories, and yet the defendants maintain 
their right not toaskthem; that contention seems 
to me to be wholly beyond their rights, and | am 
of opinion that the order of Williams, J. was right, 
and the Divisional Court was wrong in discharg- 
ing it, and that therefore this appeal must be 
allowed. I wish toaddthat Ihave the gravest 
doubts whether these answers would not have 
been insisted on both in Chancery and at common 
law before the passing of the Judicature Acts. 


Linprey, L.J.—The plaintiffs in this case are 
the owners of the cargo which was carried in a 
ship belonging to the defendants, which ship. 
was lost. The plaintiffs brought an action for 
negligence against the defendants, and in the 
course of that action administered to them some 
interrogatories which the defendants declined to 
answer, and we have tosay whether the defendants 
were right in their refusal. Now the way in 
which the case strikes me is this—it seems to me 
to resolve itself into the short question—can s 
person who is asked what he did by his servants 
or agents say * I do not myself know and I will 
not ask them P" I think it would be contrary to. 
all principle to hold that this is so. Where a per- 
son does any acts by means of his servants and 
agents, and those acts aftewards become relevant 
in subsequens litigation, it seems to me that he 
doos not sufficiently answer interrogatories about. 


come to their | them by saying that he himself is ignorant, 
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but that his agents possess all the informa- ! soluble in water. The master bought the ballast 


tion; he is bound to go further and ask his servants 
or agents for their information on the subject. 
The information acquired by his servants or 
agents in the ordinary course of their business is 
to all intents and purposes his knowledge, and I 
think we must treat it as such. I think therefore 
that the order of Williams, J. at chambers was 
right, and that this appeal from the Divisional 
Court must be allowed. 
Appeal allowed. 

Solicitors for the appellants, Pritchard and Sons, 
for Turnbull and Tilly, West Hartlepool. 

Solicitors for the respondents, Parker, Garrett, 


and Parker. 


HIGH COURT OF JUSTICE. 


PROBATE, DIVORCE, AND ADMIRALTY 
DIVISION. 


ADMIRALTY BUSINESS. 
Monday, May 15, 1882. 


(Before Sir James Hannen, Sir R. PXHILLIMORE, 
and Nautical Assessors.) 
Tug GOLDEN SEa. (a) 

ON APPEAL FROM THE WRECK COMMISSIONER. 
Appeal —Shipowner— Shipping Casualty Investiga- 
tions Act 1879. 

By the provisions of the Shipping Casualty In- 
vestigations Act 1879, no right of appeal from 
the decision of the Wreck Commissioner 18 gwen 
to a shipowner, though he appear ar & party at 
the investigation and be condemned in cosla. 

The loss of a vessel which is due to improper ballast, 
purchased by the master, he knowing it to be 
largely composed af dirt, and no restriction being 
placed upon him by his owners as to price, 18 
sufficient reason for the Wreck Commissioner 
suspending the master’s certificate. / 

Semble, where the loss of a ship is due to improper 
ballast bought by the master without the know- 
ledge or presence of the shipowner, and the ship- 
owner has placed no restriction on the master as 
to price, no such blame quarte to the La 
as will justify the Wreck Commissioner . 
Carnie nen the costa of the Board of T rade 
inquiry. 

Turse were two appeals on behalf of the master 

and managing fat respectively of the Golden 

Sea, a sailing ship of 1418 tons register, from a 

decision of the Wreck Commissioner, suspending 

the certificate of the master for three monihs, 

and condemning the managing owner in the sum 

of 1001. nomine expensarum. » 
The inventinton was held under the provisions 

of the Merchant Sbipping Acts at Bristol, on , 

13th, 14th, and 15th Deo. 1881, before the Wrec 

Commissioner, assisted by nautical assessors. In 


answer to notices of investigation served P is 

master and managing Mu. genet E 
ippi ies Rules 1878, 1 

Shipping Casualties Me ie 


managing owner appeared as p 
vestigation. 

The maral facts on which the learned com- 
missioner founded his decision were tha DERE 
At Bristol the master of the Golden Sea pote i 
ballast which was largely composed of dirt, 
: and F. W, BAIKES, Esqrs-s 


( . ASPINALL 
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| prop 


on his own responsibility, none of the owners 
being present or interfering. The Golden Sea 
took the ballast on board, and on Oct. 4, 1881 
proceeded to sea in ballast, with a crew of 98 
hands, bound on a voyage to St. John's, New 
Brunswick. About Oct. 14 the ship met with 
bad weather, when she made water, which con- 
verted the ballast into mud, and thereby caused 
the pumps to be choked and ineffectual; and on 
the 20th she was abandoned by her master and 
crew, and foundered four hours after. 

After the investigation before the commissioner 
the following report of the court was sent to the 
Board of Trade: 

The court, having carefully inquired into the circum- 
stances of the above-mentioned shipping casualty, finda 
for the reasons annexed, that the loss of the said vessel 
Golden Sea was due to the improper ballast which she 
took on board at Bristol: and which, having become 
converted into mud by the water she made, caused the 
pumps to be choked and the vessel to founder ; but that 
the abandonment of the vessel when it took place was 
justifiable. For these wrongful acts and defaults the 
court suspends the certificate of Frederick Bowles, the 
master of the Golden Sea, for three months from this 
date, and condemns Richard George Guy, the managing 
owner of the said vessel, in the sum of one hundred 
pounds (1001.) nomine expensarum. 

Dated this 15th day of Deo. 1881. 

(Signed) E M iru 
reo. 

We concur in the above report. edi re 

(Signed) Ee ds ] Assessora. 

The Wreck Commissioner, in the annex appen- 
ded to the report, after fully dealing with the 
facts in the case, which are set out in the judg- 
ment of the Court of Appeal, found the master to 
blame for purchasing ballast of an inferior quality. 
With regard tothe owrtwr, the Wreck Commissioner 
said as follows: “ It was said by Mr Parr (counsel 
for the owner and master of the Golder Sea) that 
the owner having left the whole matter to the 
master, he was relieved of all responsibility, but 
that wecannot for any one moment admit. The 
owner cannot thus relieve himself of the respon- 
sibility which the law imposes upon him, of seeing 
that his vessel is sent to sea in a seaworthy 
condition. He knew that the vessel had cost them 
under 3J, a ton when they first sent her to sea 
about a year before, and that she could not, there- 
fore, be a very high classed ship. He knew that 
on each of the two voyages on which he had sent 
her she had made & great deal of water, and had 
shown herself to be a very leaky vessel. He 
knew that after her last voyage, when it had been 
found necessary to throw overboard the whole of 
the deck cargo owiug to the quautity of water 
which she made, she had undergone very slight 
repairs at Bristol. He knew, or ought to have 
known, the nature of this vessel’s construction, 
and that any water getting into the vessel must 
pass over the ceilings to get to the pump well; 
that the pump sucked at fourteen inches, and 
that when there were sixteen inches in the well, 
the water would be over the ceilings; and yet he 
takes no steps to see that the master takes in 
er ballast although he might ys ought to 
that very improper ballast for a 

age across the Atlantic was frequently supplied 
a ifs at Bristol. We think that the adagio 
owner has been guilty of & serious dereliction of 
duty in this case, which has led to the loss of this 
vessel, and has exposed to the greatest risk the 


have known 
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lives of all on board. Under these circumstances, | was contended that this vessel had limbers, and 


and seeing that this is not the first inquiry of the 
kind which bas taken place at Bristol, in 
which tbe character of the ballast supplied to ships 
at this port has been fully exposed; seeing, too, 
that after the inquiry in the case of the Acme an 
official notice was issued by the Board of Trade, 
warning all shipowners and shipmasters against 
the ballast supplied here, we think that it is right 
that an example should be made, in order that 
both shipowners and shipmasters should know 
that they have no right to risk the lives of sea- 
men by putting a quantity of ‘dirty ballast’ on 
board their vessels. We shall suspend the master’s 
certificate for three months from this day, and 
shall condemn the managing owner in the sum of 
one hundred pounds nomine expensarum.” 


April 3 and May 8, 1882.—F rom this decision the 
master and managing owner appealed, and their 
respective appeals now came on before the Presi- 
dent and Sir R. Phillimore. 


Dr. W. G. F. Phillimore, for the managing owner 
of the Golden Sea.—Counsel for the Board of 
Trade will argue that the Shipping Casualties 
Investigations Act 1879, sect. 2, gives no appeal 
to the managing owner. The owner appeared at 
the inquiry and took part in the proceedings. 
The words in the 2nd section referred to include 
the right of appeal on behalf of the owner. He 
has been condemned in costs, and in effect been 
pronounced guilty of sending the ship to sea in an 
unseaworthy condition. The reflection on his 
character arising from an adverse finding against 
him is so serious that, it is only just, he should 
possess the right of appeal. 


Cottingham for the master of the Golden Sea.— 
The loss of the Golden Sea was not due to the 
wrongful act or default of the master within the 
words of sect, 242 of the Merchant Shipping Act 
1854. The loss of the vessel is to be attributed to 
the severe weather which the vessel met. Had 
it not been for the weather the master and 
crew would have had the time to keep the pumps 
clear. 


Norris, Q.C. and Dankwerts, for the respondents, 
the Board of Trade, objected that the managing 
owner had no right of appeal, but were not called 
upon to argue the point. They contended that 
the decision of the Wreck Commissioner with 
respect to the master should be upheld. 


Cur. adv. vult. 


May 15, 1882.—The Presipent (Sir James 
Hannen).—This is an appeal from a decision of the 
Wreck Commissioner, suspending the certificate 
of Frederick Bowles, the master of the Golden Sea, 
for three months, and condemning R. G. Guy, the 
managing owner of that vessel, in the sum of 1001. 
nomine expensarum. The learned Wreck Commis- 
sioner found that the loss of the Golden Sea was 
due to the improper ballast which she took on 
board at Bristol, and which, having been converted 
into mud by the water she made, caused the 
pumps to be choked and the vessel to founder. 
We entirely concur iu this finding. The ballast 
was largely composed of dirt, which was liable to 
be washed away by the water which came into 
contact with it. The man who supplied it stated 
that it was not proper ballast for a ship without 
limbers, and that the common sense of the master 
would teach him that it was soluble in water. It 


therefore that there was no reason to suppose 
that water in ordinary circumstances would 
come in contact with the ballast; but whether 
there were what might technically be called 
limbers or not, we are of opinion that there was 
not sufficient security against the action of the 
water upon the ballast in the event of such ordi- 
nary incidents of the voyage arising, as the 
master was bound to contemplate and guard 
against. He himself says in his evidence that 
the pump sucked at fourteen inches, and thst on 
the previous voyage he noticed that when there 
were sixteen inches of water in the well he would 
find water over the skin of the vessel. This 
would at once bring it in contact with the dirt 
ballast which was laid upon the skin, and the mud 
that tben formed would be carried by the water 
into the pump well and would gradually choke 
the pumps. "The Wreck Commissioner, with the 
concurrence of thenssessors who assisted him, found 
that this was what in fact took place, and that the 
consequence was that with such ballast, with the 
water that there was in the vessel between the 
14th and 20th Oct., when she was abandoned, it 
was impossible to keep the pumps clear. In this 
opinion we, together with our assessors, concur. 
The only point on which our assessors have felt 
any doubt is whether the gales which the vessel 
encountered between the 14th and 19th did not 
prevent the master and crew from doing more 
than was done to keep the pumps clear, and 
whether, therefore, the loss of the vessel must not 
be attributed to these gales. We, however, are of 
opinion that, as the improper ballast contributed 
to the helpless condition in which the ship was on 
the 19th Oct., the master must be held responsible 
for that condition. It is possible that if the 
weather had been less severe, and the vessel had 
not sprung a leak, the pump well might have been 
kept clear; but, on the other hand, it is impossible 
to say that if the crew had only had to contend with 
ordinary water instead of water laden with dirt, 
they would not have been able to keep the vessel 
afloat. A master is not justified in proceeding on 
a voyage across the Atlantic with ballast on board 
of such a kind and so stowed as to clog the pumps 
in the event of bad weather, making the safety of 


the vessel depend on their proper action. We 
think that the event clearly establishes this. The 
master knew the character of the ballast. He 


bought it on his own responsibility, and no 
restriction was placed upon him by the owner as 
to the price he should pay. We have no doubt 
that he acted in what he thought was the interest 
oftheowner in obtaining tbischeap dirt rather than 
the better material which could have been ob- 
tained at a higher price, but this cannot relieve 
him of the responsibility for the consequences of 
his improper selection. We are therefore of 
opinion that the decision of the Wreck Commis- 
sioner as to the master was correct, and we 
dismiss his appeal. 

With regard to the owner the case is very 
different. It has been our duty in the interest 
of the master carefully to investigate all the 
facts, and we feel bound to say that, so far as 
the case has been presented to us, we do not see 
any reason to impute blame to theowner. Butan 
objection has been taken on behalf of the Board 
of Trade that no appeal lies from the decision of 
the Wreck Commissioner condemning the owner. 
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We feel constrained, though with great regret, 60 
give effect to this objection. The appeal to this 
division is given by the Shipping Casualty Inves- 
tigations Act 1879. By the 2nd section of that 
Act it is enacted, first, that “ where an investiga- 
tion into the conduct of a master, mate, Or engi- 
neer, or into a shipping casualty bas been held 
: . . the Board of Trade may in any case, and 
shall” in certain cases order the cause to be re- 
heard; secondly, that “ where in any such inves- 
tigation a decision has been given with respect to 
the cancelling or suspension of the certificate of a 
master, mate, or engineer, and an application for 
8 rehearing has not been made, or has been 
refused, an appeal shall lie from the decision." 
We are of opinion that the olear meaning of these 
worda is, that the decision from which an appeal 
is allowed is a decision with respect to the can- 
celling or suspension of the certificate, and not 
any other decision. If the reason of the enact- 
ment is considered, it confirms the view we take 


of the construction of the section. Tho decision 
deprive the 


of the Wreck Commissioner may 
master of the means of earning his livelihood. It 
was thought fit, therefore, to give the master à 
right of appeal. If it bad been intended to give 
the owner a right of appeal, we cannot conceive 
to depend on 


any reason why it should be made 
whether the master’s certificate had been dealt 
with, for the injury inflicted on the owner is the 
same, whether the master is found to blame or not. 
1tis possible that no appeal was given to the owner 
because the Wreck Commissioner has only the 
power to express an opinion on his conduct, & 
has not directly the power of punishing bim. 
But it is evident that the reflection on the charac- 
adverse finding 


ter of the owner arising from an 
ious nature. He has 


in fact, though not in form, been found guilty of 
ding a ship to sea in suc 


an unseaworthy state 
thereby endangered. 

effect been subject to a fine, nomine expensarum, 
of 1002. We think that an amendment o 
is called for, and that the right of appeal should 
be extended to the owner. Entertaining the 
opinion we have expressed, we are compelled to 
reject the owner's appeal, bub we do so without 


costa. 
Solicitor for the appellants, Fielder and Sumner. 
Solicitor for the Board of Trade, Murton. 


— 


Tuesday, Nov. 7, 1882. 
(Before Sir R. PHILLIMORE.) 
Tus Leon XIII. (a) 


Jurisdiction— Wages — Foreign ship — Protest of 
consul. 


In an action for wages and wrongful dismissal, 
brought by persons do miciled in England against 

a foreign ship in which they had served under 
articles signed in & port of the country to which 
the ship belonged, in which action imprisonment, 
hardship, and ill-treatment were, alleged, the 
Court refused to exercise jurisdiction against 
the proteat of the consul alleging that, by the law 
belonged, all 


of the country to which the ship I 
ting to the ship or claims against the 


disputes rela 
RAIKES, ERTS. 
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owner or master were to be referred t 
decided b um 
Eod y the tribunals or consuls of that 
The Nina ((8 Mar. Law Cas. O. 8.10, 47; 17 
Rep. N.S. 391, 585 ; L. Rep. 2 P. C. 33) followed. 


Tuis was a motion on behaif of the own 

Spanish steamer Leon XIII. to stay R FRA 
action brought against the Leon XIII. to recover 
wages and damages for wrongful dismissal. 

It appeared that in Nov. 1881 the plaintiffs 
Ji ohn Wardrop, John Hodgson, and Thomas Baker, 
British subjects domiciled in England X 
engaged by the defendants as first, second. and 
third engineers respectively on the Leon XIII 
then at the port of Liverpool, for a voyage from 
Liverpool to Manillaand back, and the plaintiffs 
accordingly joined the ship. On arriving at 
Barcelona the plaintiffs, having hitherto signed no 
articles, here signed articles of agreement in the 
Spanish language before the Spanish officials. On 
the 21st Dec. the plaintiffs were imprisoned on 
board the sbip by the master of the Leon XIII. ior 
alleged misconduct and insubordination, and were 
kept in confinement until the 27th March 1882 
when they were discharged at Manilla, after a 1 
Rut p by a x ni tribunal. i ) 

n the return of the plaintiffs to 
instituted on the 24th July 1882 an minor d 
the Leon XII., to recover their wages, APA $54 
damages for wrongful dismissal, and delivered 


pes eo of claim. 
n the 9th Oct., before any defence had 
put in, the Spanish consul at Liverpool ieee 
protest against the jurisdiction, which was filed 
by the defendants, and was as follows: 

1, I, the undersigned, am the consul of Spain in Liver- 


pool. 
9. The above-named vessel, Leon 
against in this action, is & Spanish BRS eS 
port of Barcelona, of waich the Marquis de unes e 
Spanish subject resident in Madrid, is the sole A on ney 
registered owner. The said vessel carries the Roy A 
Spanish msils between Spain and Manilla and Phili pea 
Tslanda, which form a portion of the Kingdom of died 
3. The plaintiffs in this action served on board Ac ead 
vessel during the voyage in respect of which they clai 
in this action, under articles of agreement which are in 
the Spanish language, and were made and aigned by them 
before the duly-authorised Spanish officials at Barcelona 
and which constitute the form of agreement prescribed 
and recognised by the Spanish law. I have perused the 
said agreement with the signatures thereto, and the same 
comprise, 88 I am informed and verily believe, th 
signatures of the plaintiffs in this action, ) mp 
dun f povaze mentioned in the said articles is a 
voy: rom Barcelona to Manilla and a 
D a Spain and Liverpool. other portas Aud 
. The plaintiffs in this action have, b 
their agreement and by the law of piis. wubmitt A 
themselvea to the provisions of the same law, by which 
the plaintiffs are restricted from taking duc 
againat the said vessel or her owners in countries ae 
than Spain or her colonies, or Spanish consuls, and % 
required to submit any dispute or claim such as tha s 
raised in this action respecting the voyage in the a id 
articles mentioned, or against the owner of or ma i 
of the said vessel, to the Spanish authorities in S «e ht. 
in foreign countries to the Spanish consuls, TPA 
6. English vessels enjoy these privileges in Spanish 
ports. The settlement of accounts and of wa = E 
amongst the members of their crews, even thi o d e 
may be Spanish subjects among them, are in § pe 
settled by the British consnls, or by the British trib cA 
&nd contia in P or in her colonies. unag 
7, Spain concedes oven atill more privi d 
vessels, All acts of neglect, ERROR Leu resto am 
mitted on board en English vessel in Spanish ite Ls 
ports, if they do not affect the public peace, are judged by 
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the British consuls or the tribunals in England or her 
colonies, even though there are Spanish subjects amongst 
the crew compromised in the affair. 

8. The engineers, John Wardrop, John Hodgson, and 
Thomas Baker, of the screw steamer Leon XIII., were 
guilty of insubordination, breaking through the discipline 
of the ship, and wanting in the respect dueto the captain 
and officers. For this they were tried by the competent 
Spatish tribunal of Manilla, the sentences passed upon 
them being communicated to the British consul in Manilla 
and to the parties interested. 

9. Under the circumstances above stated, I therefore 
most respectfully subject that it is not within the juris- 
diction of this honourable court to entertain the plaintiffs’ 
claim ; and, as consul of Spain, I consider it my duty 
respectfully and formally to protest against the exercise 
of the jurisdiction of this honourable court in or about 
the plaintiffs’ claim in this action, because this case has 
been already tried by a Spanish tribunal, and as, if under 
similar circumstances, such a case had occurred on board 
of an English vessel in Spain, the Spanish courts would 
leave the affair entirely under the jurisdiction of the 
British authorities. 

Signed and sealed with the official seal of this Spanish 
consulate in Liverpool, the 4th day of October 1882. 

T. ORTUNO, Spanish Consul. 

This protest was supported by affidavit, accom- 
panied by a copy of the said articles. The articles 
contained no words by which the plaintiffs sub- 
mitted themselves to the Spanish law. 

In answer to the said protest and the affidavits 
of the defendants, the plaintiffs filed aftidavitsalleg- 
ing that they had been wrongfully imprisoned and 
dismissed by the master of the Leon XIII.; that 
they had been guilty of no misconduct or insubor- 
dination, and were improperly deprived of their 
wages; that they had not by signing articles 
intended to submit themselves to Spanish law or 
any other than English law; that they were 
shipped inan English port; that all that happened 
at Manilla was that the master of the Leon XIII. 
made a statement to the Spanish authorities in 
Spanish, of which language the plaintiffs were 
ignorant: that they (the plaintiffs) had no oppor- 
tunity to reply or call witnesses; and that they 
were then released with an intimation to the effect 
that they had been sufficiently punished, but with- 
out being informed for what they had been so 
punished. The defendants now moved the court 
to stay or dismiss the action with costs. 


Butt, Q.C. (with him Dr. W. Phillimore), for tho 
defendants in support of the motion.—The juris- 
diction of the court is not disputed. 'The case of 
The Nina (17 L, T. Rep. N. S. 391, 585; 3 Mar. 
Law Cas. O. S. 10, 47; L. Rep. 2 P, C. 38) is a 
direct authority that it has this jurisdiction which 
the court will only exercise when it is of opinion 
that, having regard to the reasons advanced by 
the consul, and the answers to them offered on the 
part of the plaintiffs, it is fit and proper that the 
suit should proceed.” The circumstances of the 
present case are not sufficiently strong to induce 
the court to exercise its jurisdiction. The plaintiffs, 
by signing articles of agreement as they did, sub- 
jected themselves to the law of Spain. Dr. Lushing- 
ton, in The Golubchick (1 W. Rob. 143), where the 
plaintiffs were Spanish mariners suing a Russian 
ship, lays it down es a “settled doctrine of law 
that, when a subject of one country enters into 
the service of a ship belonging to the subjects of 
another country, he must be considered pro hac 
vice to be a subject of that country to which the 
vessel belongs.” The plaintiffs are therefore to be 
considered as Spanish subjects, and their action is 
only to be tried in accordance with Spanish law. 


J. P. Aspinall for tht plaintiffs, against the 
motion.—In The Nina Lord Romilly lays down 
that there are circumstances which, if sufficiently 
strong, will induce the court to exercise its juris- 
diction. The facts of the present case are very 
strong. The plaintiffs are domiciled in England, 
they shipped at an English port, they were wrong- 
fully imprisoned and allowed no opportunity of 
defence when brought before the alleged tribunal 
at Manilla, and improperly dismissed from their 
positions as engineers. They can get no efficient 
redress elsewhere ; and if forced to prosecute their 
claim in Spain, the expense would be great and: 
probably prohibitory. A consul is not in a posi- 
tion to decide whether the plaintiffs’ conduct 
justified their dismissal, and, should the plaintiffs 
succeed before the consul, the ship might never 
return to England, as has happened before in the 
vase of Spanish ships. Ín an American case, The 
St. Oleff (2 Pet. Adm. 428), the circumstances 
closely resembling the present, the court exercised 
its jurisdiction. The Nina is distinguishable 
on the ground that there the plaintiff signed 
articles, containing an express provision that he 
would submit himself to the provisions of the 
commercial code of Portugal. In the present case 
there is no such specific submission to the laws of 
Spain. Before deciding whether the court should 
or sbould not entertain the suit, it is only right, 
seeing the allegations of the plaintiffs, that some 
further investigations should be made as to their 
truth, and that the evidence of the plaintiffa 
should be taken. 

Buti, Q.C. in reply.—It is ridiculous to say 
that the case is to be tried to see if it be a fit case 
to be tried. It is entirely a matter for the Spanish. 
authorities to decide whether there has been a con- 
travention of the Spanish law. 

Sir R. Partmorg.—lI have had some doubts in 
the course of the arguments that have been 
addressed to me, but upon the whole I do not see 
any substantial difference that can be taken be- 
tween this case and The Nina und the case 
of The Golubchick. There is no doubt the 
ship belonged to the Spanish nation. The 
words of Dr. Lushington in the latter case are 
material: “ It is, I conceive, a settled doctrine of 
law that, when a subject of one country enters into 
the service of & ship belonging to the subject of 
another country, he must be considered pro hac vice 
to be a subject of the country to which the vessel 
belongs.” These plaintiffs must be taken pro hac 
vice, for the purpose of this suit, to be Spanish 
subjects on board a Spanish vessel under the 
Spanish flag. There is no doubt at all as to the 
propositions discussed during the argument, or 
that the court has power to use & discretion in 
the exercise of its jurisdiction. Upon the whole, 
without entering into the cases that have been 
fully considered, and the principle of law laid down 
in the case of The Nina, I am of opinion that there 
is no distinction between the case of The Nina and 
the present case, and I must dismiss the action. 

Solicitors for the plaintiffs, Pritchard and Sone, 
agents for Yates, Son and Stananought, Liverpool. 

Solicitors for the defendants, Hill, Dickinson, 
Lüghtbound, and Dickinson. 
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Friday, Feb. 17, 1882. 
(Before Sir R. PHILLIMORE and Trinity Masters.) 
Tug KENMURE CASTILE. (4) 


Salvage— Award — Owners — Master and crew — 
Apportionment. 


Where, in a salvage action, the court awarded a, 
total sum of 4000L, and there was m^ special 
danger to the master or crew, and the service Was 
mainly towage, the Court apportioned 3000!. to 
the owners of the salving ship. 

Tuts was a salvage action brought by the owners, 

master, and crew of the steamship John David, 

of 1807 tons gross register, belonging to the port 
of Antwerp, against the steamship Kenmure Castle, 
her cargo and freight. 


The Kenmure Castle, a screw steamship of 1208 


tons register, with engines of 180 horse power 
nominal, was, on the 14th Nov. 1881, proceeding 
up the Red Sea, bound ona voyage from China 
to London, laden with a cargo of tes, and mann 
with a crew of twenty-seven hands. On the same 
day, when about twenty miles N.W. of the island of 
Jebel Zuker, it was found that her crank shaft 
was broken, and on the morning of the 15th Nov. 
the Belgian steamship John David, which was 
proceeding from Bombay to London with à fall 
cargo of cotton and wheat, came up with the Ken- 
mure Casile, and, after an interview between the 
two masters, they both signed & memorandum 
to the effect that the assistance of the John David 
to tow the Kenmure Castle to Suez had been 
requested by the master of the Kenmure Castle, 
that the question as to the amount of salvage 
remuneration should be referred to arbitration *P 
London, and that should the Johm David be m 
want of coals they were to be supplied from aboar 
the Kenmure Castle at the rate then current at 
Suez. Tho Kenmure Castle was then lashed along- 
side the John David, in order to facilitate the 
transfer of coal from the Kenmure Castle to the 
John David, and towage commenced and lasted 
for several hours, when the lashings were er 
off and the John David began to tow ahead P 
the Kenmure Castle. On the morning of the 19t 
Nov. the two vessels were again lashed lngethoy 
and about fifty tons of coal transferred to the 


Javi i i he 

John David after which towing ahead of t 

Kenmure Castle was resumed, and on the 23rd 
o anchor in 


ame t 
Nov. the two vessels c essels being lashed 


Roads. By reason of the two v r 
vid sustained damage 
mur oH he Kenmure Castle. 


through bumping against tt 

Miror hont iid ade which lasted ton m 
the weather was fine xa the erew of the John 
David exposed to no danger Or Tis <. 

The valido P. the Kenmure Castle, ber oar 0 eng 
freight, were taken ab 75,1401. the value o! e 
John David at 75,0001. 24 ara 

Butt, Q.C. and Dr. w.a. F. Phillimore, tor tne 
owners a masters of the John David, co a 
that the steam power assistance given by the 
John David entitled her ownres to large remunera- 


tion. 
i £ f the John 

Nelson, for one portion Ot the crew o ) 
David; Beaumont Morice, for the other portion 
of the crow of the John David. 

Myburgh, Q.C. and Baden Powell, for the owners 

your 

CI S NR and F. W, Rares, Eeqs., 
t) Tamigi s ots Law. 
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of the Kenmure Castle and the owners of her 
cargo. 

Sir Rosert PHILLIMORE.—Tbhis is a salvage 
Service, rendered by one large screw steamer to 
another in the Red Sea, beginning on the 15th 
Nov. and lasting till the 25th of that month. The 
vessel to which the services were rendered was 
the Kenmure Castle, a screw steamer of 1268 tons 
register, and 180 horse power nominal, and she 
was on a voyage from China to London with a 
cargo of tea, and was manned with a crew of 
twenty-seven hands. Onthe 14th Nov., as she was 
prosecuting her voyage up the Red Sea, when 
twenty miles N. W. of Jebel Zuker, it was found 
that her crank shaft was broken. She was from 
that moment alog upon the water, perfectly unable 
to do anything for herself, and requiring steam 
power assistance. The vessel that rendered the 
salvage services in this case was the John David 
belonging to the port of Antwerp. She was a 
screw steamship of 1807 tons gross register, and 
was prosecuting a voyage from Bombay to London 
with a full cargo of cotton and wheat. It is a 
curious incident that the John Dawid and the 
Kenmure Castle with her cargo were of nearly 
equal value. Now, the towage in tbis case was an 
easy one in one sense. The weather was fine, and 
the vessel met with no accident in the whole course 
of the towage, but at the same time the court 
takesinto consideration what would have happened 
if bad weather had set in. The salved vessel was 
in a state in which salvage assistance was neces- 
sary. If the weather had become rough, she 
might have drifted on the coral resfs, of which 
there are so many in the Red Sea. It must be 
remembered that the salving vessel was bound in 
the same direction as the vessel salved, and that 
there was no danger to the salvors personally. 
Bearing al] these matters in mind, I have come to 
the conclusion, after consulting with the Elder 
Brethren, that the salvage remuneration awarded 
in this case should be 40007., and Y apportion it as 
follows : 30002. to the owners of the John David, 
4001. to her master, and 6007. to hercrew. With 
regard to the services of the owners of the John 
David, I may say that the efficiency of the steam 
power of their vessel was a main ingredient in the 
salvage service. I award one set of costs only. 

Solicitors for the plaintiff, Pritchard and Sons. 

Solicitors for the defendants, Thomas Cooper, 


and Co. 


ADMIRALTY COURT OF THE 
CINQUE PORTS. 


April 19 and 20, 1882. 
(Before the Jupcz, A. Cohen, Esq., Q.C.) 
TuE MARIE. (a) 
Salvage — Misconduct of salvors — Forfeiture — 
Diminution—Awurd. 
Misconduct on the part of salvors, other than 
criminal misconduct, works a diminution, but not 
a total forfeiture of reward. 
Tars was an action in rem instituted on behalf of 
the owners, master, and crew of the lugger Lady 


Compton of Deal, and the owners, master, and 
crew of the steam-tug Lord Palmerston of Dover, 


~ fa) Reported by J. P. AspinaLt and F. W. BAIKES, Esqs., 
Barristers-at-Law. 
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against the French brig Marie, her cargo and | ten men boarded the brig. The brig was got 


freight, to recover salvage reward for services 
rendered on the 26th March 1882. 

On the 26th March 1882 the Marie was in the 
Downs, having lost her anchors and chains, and 
the wind was blowing a very heavy gale. As the 
Marie was in the neighbourhood of other vessels, 
those on board exhibited a signal of distress, in 
answer to which the Lady Compton went to the 
brig, and ten menfrom the Lady Compton boarded 
her. The brig was then got before the wind and, 
after rounding the South Foreland, the tug Lord 
Palmerston was engaged by the salvors to tow, and 
the brig was towed into Dover Harbour. The 
defence was that all the assistance requisite was 
the services of someone to pilot the Marie to 
Dover Roads; that it was against the wish of her 
master that the ten men of the Lady Compton 
assisted in the navigation of the Marie, but that 
they by superior force took possession of the 
Marie, and whilst on board her, prevented her 
crew from navigating the ship, which they were 
well able to do, and treated them with rudeness 
and violence. 

Though the action was entered in the sum of 
800L, an appearance having been entered on 
behalf of the owners of the Marie, on application 
by the defendants, the Marie was released on bail 
in the sum of 4002., and for the purpose of saving 
expense, and with the consent of the parties, the 
judge directed the action to be heard without 
pleadings. The Marie, her cargo and freight, 
were valued at 5507. 

April 19.—The cause now came on for hearing 
before the judge. 

Glyn, on behalf of the plaintiffs.—The services 
were meritorious salvage services, requiring much 
labour and risk. The weather was very bad and 
the Mariein great danger. The Dosseitei (10 Jur. 
865), Hartford v. Jones (1 Ld. Raym. 393), and 
Nicholson v. Chapman (2 H. Bl. 254) are all cases 
in favour of tho salvors. 


Dr. W. G. Phillimore on behalf of the defen- 
dants.—The Marie was never in danger, and all 
that she required was pilotage assistance. The 
conduct of the salvors was violent and overbear- 
ing, and in opposition to the wishes of the master. 
Such misconduct deprives them of all salvage 
remuneration on the rulings in The Lady Worsley 
(2 Spks. 253), The Martha (Sw. 489), The Dantzic 
Packet (8 Hagg. 383), The Black Boy (3 Hagg. 
386 n.), and The Ohampion (Br. & L. 69). 

April 20.—The Jupcs (A. Cohen, Esq., Q.O.).— 
Thisis an action of salvage brought by the plaintiffs, 
the owners, master, and crew of the lugger Lady 
Compton, and the owners, master, and crew of the 
tug Palmerston, agninst the owners of the French 
brig Marie, of 108 tons register laden with a cargo 
of stone, and with her cargo and freight of the 
value of 5501. There are many facts in the case 
which sre not at all in dispute. On the 26th 
of March last there was blowing an extremely 
heavy gale, and the Marie was in the neighbour- 
hood of other vessels in the Downs. One anchor 
was slipped to avoid a collision, and then a second 
anchor was let go when she began to drive, and 
then that was also slipped. Under these circum- 
stances, I think that the vessel was in distress 
and was in danger. A signal was hoisted on 
board the Marie ; those on board the Lady Compton 
perceived the signal and went up to the brig, and 


before the wind, and when they got round the 
South Foreland, & tug, which proved to be the 
Lord Palmerston, was hailed by the master of the 
lugger. An arrangement was made that the tug 
was to tow the brig and hold her in the roads; and 
it was agreed that the Lord Palmerston was to 
receive & proportion of the salvage remuneration. 
The tug took hold of the brig at about 10.30 and 
towed her until about 11.45, and then held her till 
the tide suited and ultimately took her into Dover 
Harbour. As to the facts which I have just 
mentioned, the evidence leaves no doubt. I am of 
opinion that these services rendered by the 
master of the lugger and the tug were salvage 
services, because the brig was in distress and in 
danger. But I am also of opinion thatthe services 
did not require much skill and labour and involved 
no risk at all; the services lasted but a very short 
time. I think that the services of ten men as 
salvors were by no means required; and I am of 
Opinion that the master of the Marie, when he 
signalled, did not mean to signify more than that 
he wanted no other service than the services of a 
man who could pilot his vessel. If he had hada 
pilot on board all that he desired could have been 
done. There was no skill involved, and there was no 
necessity for those ten men to board this small brig, 
and I therefore do not think it right to award any 
larger amount of salvage remuneration, than it 
would have been the duty of the court to award, if 
only three men had boarded the brig. I come now 
to the services of the tug. The weather was not 
bad for the tug. She towed the vessel a short 
distance and held her for about two hours. The 
brig was not in danger. 

But then it is said that all salvage remune- 
ration in this case has been forfeited by mis- 
conduct, and that the conduct of the salvors 
was throughout violent, overbearing, and threaten- 
ing. I believe that the evidence of the master 
of the brig is substantially true: that what 
he wanted was the service of some person 
who could pilot. the vessel to Dover Roads, 
and he did not require the services of ten men 
to assist in the navigation of his vessel. I nm, 
however, willing to assume that until Mr. Hodges, 
the agent, came on board, there was a misunder- 
standing between the salvors and the master of 
the brig. Itis not quite certain what the master 
of the Marie intended to do, but I am willing to 
assume that he intended to go to Dover Roads, 
and remain there until he could get an anchor and 
chain, and that what was done up to the time 
when Mr. Hodges came on board, was not done 
contrary to the intentions of the master of the 
brig; butI am also of opinion, that after Mr. Hodges 
came on board the master and crew of the lugger 
did act ina violent and overbearing manner towards 
the master of the brig, and insisted on having their 
own way. It appears to me that a court of justice 
ought to express some kind of censure on ten men 
who boarded a small French brig, and who 
undoubtedly intended to have their own way. 
whatever the captain of that small vessel might do. 
On the other hand, I am also of opinion, that that 
misconduct is not such criminal misconduct as 
should leud to an entire forfeiture of salvagereward. 
In the case of T'he Atlas (1 Mar. Law Cas. O. S. 168, 
235; 6 L. T. Rep. N. S. 737; Lush. 518) it was 
held in substance that wilful or criminal miscon- 
duct of salvors may work a forfeiture of salvage, 
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but that mere misconduct other than criminal, 
even though it occasions loss, will only work a 
diminution of reward. I cannot say that there 
was in this case wilful or criminal misconduct 
within the meaning of the judgment of The Atias 
(ubisup.). I entertain considerable doubt whether 
the master of the brig bas sustained any pecuniary 
loss at all by what was done by the salvors, an 

8ee no reason to believe that the salvors did that 
which occasioned any extra expenditure. On 
the whole, taking into consideration the opinion 
of Dr. Lushington in the case of The Atlas, it is 


impossible to hold that what was done by the | 


salyors worked a forfeiture of tbe whole of their 
remuneration; but I think that the plaintiffs’ 
improper conduct during part of the time when 
they were rendering salvage services should lead 
the court to diminish the amount to which other- 
wise they would have been entitled, and L there- 
foreaward to the plaintiffs 701. and costs. lobserve 
with regret, no tender has been made in this case, 
but I do bope that in future, tenders will be made 
in cases where the services are similar to those in 
the present case. Lalso think it would be very 
desirable that in cases where tenders have been 
made, plaintiffs should consider the advisability 
of naming a sum, which, having regard to the 
amount of the tender, they would be prepared to 
receive in discharge of their claim. In this way 
muny of these cases might be settled out of court, 
and thereby great expense saved to all parties, 
especially as the court would give costs with refer- 
ence to the amounts so put forward by the 
seanectine parties as a proper salvage remunera- 
ion. 
Solicitors for the plaintiffs, Mowll and Mowll. 
Solicitors for the defondante, Lowless and Oo. 
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Supreme Court of dicatnr. 
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COURT OF APPEAL. 


—— 


Feb. 14 and 16, 1883. 
(Before Jessen, M.R., LINDLEY and Bowen, LJ J.) 


Peruvian Guano COMPANY LIMITED V. 
BocKWOLDT. (4) 


Double litigation—Concurrent actions in English 
and, foreign couris— Vexatious litigation— lec- 


tion — Difference in subject-matter. 
Although a plaintiff may be put to his 
tween two actions, where one 18 
court and the other abroad, on | [ 
vexation, the court will not consider the double 
litigation vexatious, where there are substantia 
reasons to induce the plaintiff to sue n both 
countries, ag where he can get a judgment m 
each action, but execution 18 more easily ob- 
tained in one country than in the other. —. 
The court will not put a plaintiff, who 48 suing a 
defendant in two courts, lo his election —not 
between the two actions, but-—between 80 much of 


the subject-matter of one action as is embraced 


in the other. 1 5 , 

An action was brought n England against D. an 
Co, for delivery of seven cargoes for domages, 
and for an injunction against disposing of the 

(a) Reported by FRANE Evans, Esq-, Barrister-at-Law. 


[Cr. or App. 


cargoes, which were claimed by the plaintiffs 

and were then in ships in British waters. Afier- 

wards the ships and cargoes were removedto French 

poris and the cargoes were sold by D. and Oo. 

‘An action having been commenced in a French 

court by the same plaintiffs against D. and Co. 

for siz of the cargoes: 

Held (affirming the decision of Bacon, V.C.), that 
the double proceedings were not vexatious, and 
therefore the plaintiffs ought not be put to their 
election whether they would proceed in the French 
or the English action. 

On the 6th May 1880 the plaintiffs, an English 
company commenced the present action against 
Bockwoldt and others, who were captains of certain: 
ships called the Charles Dickens, the Woodfield, 
the True Briton, the British Princess, the Chan- 
cellor, the North Star, and the Struan, for an 
injunction to restrain them from parting with 
certain cargoes of gnano. 

On the 8th June 1880 Messrs. Dreyfus Brothers 
and Co., merchants, of London and Paris, were 
made defendants in the place of the captains, 
who were dismissed from the action; and in the 
statement of claim it was alleged that the bills of 
lading had been improperly indorsed and delivered 
to Dreyfus Brothers and Co. (who had notice at 
the time that the cargoes belonged to the plain- 
tiffs), and that they had intercepted the ships and 
induced the captains to deliver the cargoes abroad, 
instead of in London, the port at which the plain- 
tiffs bad ordered the captains to discharge. ‘lhe 
plaintiffs claimed delivery to them of the cargoes, 
damages, and, if necessary, an injunction against 
the disposal of the cargoes, and a receiver. 

On the 2nd Dec. 1882 Dreyfus Brothers and Co. 
were served with a citation to appear before the 
Tribunal of Commerce of the Department of the 
Seine, sitting at Paris, in an action by the plain- 
tiffs for restoration of the cargoes of all the above 
ships, except the Siruan, or payment of their 
value, and for damages. 

‘At the commencement of the English action 
the ships were in British waters, but they had 
since been removed to ports in France, and it was 
admitted that all the cargoes had since been sold 
and the proceeds received by Dreyfus Brothers 


and Co. 

On the 8th Dec. 1882 Dreyfus Brothers and Co, 
moved in the English action, on notice, before 
Bacon, V.C., that the plaintiffs might be ordered, 
within seven days after the order to be made on 
the motion, to elect whether they would proceed 
with the action so far as the same related to the 
ships Charles Dickens, Woodfield, True Briton, 
British Princess, Chancellor, and North Siar, or 
the French action brought by them in respect of 
the cargoes of the said ships. 

Ingle Joyce for the defendants.— Where a plain- 
tiff had commenced two actions, one in England 
and one abroad, and bad written to say that he 
elected to go on with the foreign action, the court 
stayed the English action : 

Pieters v. Thompson, G. Coop. 294. 

Millar, Q.C. and H. B. Buckley for the plain- 
tiffs.—There is no such letter here as in Pieters v. 
Thompson ; and there is no precedent for the 


order asked : 
Con v. Mitchell, 1 L. T. Rep. N. 8.8; 7 C. B. NaS. 


58; 
edid v. Lewis, 46 L. T. Rep. N. S. 567 ; 21 Ch. 
1v 
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This action is not now for goods, but only for 
damages, 


Joyce in reply.—There must have been a pre- 
vious order to elect in Pieters v. Thompson. (a) He 
also cited 

The Mali Ivo, 3 Mar. Law Cas. O. S. 244; 20 L. T. 
Rep. N. S. 681; L. Rep. 2 Adm. and Eco. 356 ; 

The Catterina Chiazzare, 3 Aen. Mar. Law Cas. 170; 
34 L. T. Rep. N. 8. 588; 1 P. Div. 368. 


(a) It appears, on searching at the Record Office, that 
on the 6th May 1815 (and therefore before the date 
of the decision reported G. Coop. 294) the following 
order was made by Lord Eldon, L.C. in Pieters v. 
Thompson : ‘‘ Forasmuch as this court was this present 
day informed by Mr Heys, of counsel for the defendants, 
that the plaintiffs have exhibited their bill in this court 
against the defendants, the defendants have putin their 
answer thereto, and yet the plaintiffa prosecute (sic) the 
defendants both at law and in certain courta for one and 
the same matters, whereby the defendants are doubly 
vexed. It is ordered that the plaintiffs, their clerk in 
court and attorney-at-law having notice hereof, do, 
within eight days after such notice, make their election 
in which court they will proceed, and, if the plaintiffs 
shall elect to proceed in this court, then the plaintiffs 
are hereby stayed by injunction from proceeding in the 
courts abroad; but if the plaintiffs shall elect to pro- 
ceed in the courte abroad, or in default of such election 
by the time aforesaid, then the plaintiffs’ bill is from 
henceforth to stand dismissed out of this court as 
against the defendants, with costs to be taxed by Mr. 
Harvey, one of the masters of this court." The answer 
sworn onthe 6th June 1815, in the same suit, was, so far 
as material, as follows : ** And these defendants further 
say that since the complainants have filed their said bill 
against these defendants, and since these defendants 
have been served with process to appear and anawer 
thereto, these defendants have received two several 
letters addressed to these defendants from two different 
persons, who are the agenta of these defendants, at 
Amsterdam, in Holland, one of which letters purports to 
bear date at Amsterdam the 28th Feb. 1815, and to be 
signed by & person resident there called Rine Berenbrook, 
and is of the tenor or to the purport and effect follow- 
ing. ('* Dear Sirs,—I am sorry to inform yon that on the 
25th inst., Messrs. Siedes Pieters and Sons of Lear warden 
[the plaintiffs) putin an arrest on all things as well on 
goods as money belonging to you, and at that period in 
my hands, as also those of Mr N. Bonvy. This arrest 
was authorised by the court on their having produced an 
abstract of your account with them showing a balance in 
their favour of 21381. 3s. 8d. I have been extremely as- 
tonished by seeing thia situation, and I hope you will find 
means to settle things inone way or the other, for as long 
as this arrest continues I have the hands entirely bound, 
and we cannot do anything together without com- 
promising your safety); and theiother of which letters 
purports also to bear date at Amsterdam, March 3, 
1815, and to be signed by a person resident there called 
Nicholas Bouvy, and part of which, relating to the 
matter aforesaid, is of the tenor or to the purport and 
effect following videlicit: (This is to inform you that 
Siedes Pieters and Sons, at Learwarden, seized under my 
bands and directions much money and all what is 
belonging to you in order to find therein the payment of 
21381. 3s. 8d. eterling, which they say you are in debt. 
As tho seizure must be prosecuted within eight days, I 
shall be obliged to make preparations for my defence, 
All the expenses will be at your charge); as in and by 
the said two letters, relation being thereunto had when 
produced, will appear. These defendants believe that 
the information contained insuch two letters aforesaid is 
true, and that the complainants have, by process of the 
courts in Holland aforesaid, attached or seized goods 
and effects in that country which belong to and are the 
property of these defendants, having since been served 
with notice of such proceedings, and informed by their 
BBid agents at Amsterdam that the said complainants, 
the said Siedes Pieters and Gorben Pieters, were con- 
tinuing the prosecution thereof, and these defendants have 
heard, and believe it to be true, that the complainanta 
threaten and intend to attach other goods and effects 
which belong to and are the property of these defendants, 


Bacon, V.C.—It seems to be agreed that there 
is no authority on which the court can rely, one 
way or the other, for this application. The suit 
in this country alleges that the defendants Messrs. 
Dreyfus Brothers and Co. are in possession of 
cargoes to which the plaintifis lay claim, and the 
claim asks that the defendants may be ordered to 
deliver those cargoes, or in the alternative to pay 
damages; but in the alternative only. Then it 
turns out that, although the defendants may he 
in possession of these goods, the goods are not in 
this country, so there can be no application in rem 
in this country relating to the cargoes, and no 
appointment of a receiver, or any other proceed- 
ing by which the court can take into its possession 
the thing in dispute. Then the plaintiffs, after 
instituting the suit in this country, find that they 
can have the relief which by the first prayer of 
the claim they desire to have, namely, the actual 
possession by delivery of the things in question, 
by proceedings in France. I cannot say that the 
suits are directly alike, or that there is no dis- 
tinction in the relief asked. Suppose that in 
France the present plaintiffs should fail altogether, 
they may have a case in this country, and may ob- 
tain a decree in their favour. Suppose the plaintiffs 
should succeed in France, the effect of that upon 
the suit will be, that, whenever jt comes on for 
hearing, the defendants will say, * You have had 
that which you sought to have.” "Therefore, it 
seems to me that natural justice does nof inter- 
fere, and does not furnish me with any ground upon 
which I can proceed. 


Certainly Pieters v. Thompson does not govern 
this case, because, although Mr. Ingle Joyce says 
it must be assumed that thore was an order to 
elect, I can find no trace of it in the judgment 
as reported in Sir George Cooper’s Reports. On 
the contrary, the application was to compel the 
plaintiffs to do that which they had promised to 
do. Proceedings were going on in the Dutoh 
court, and the defendants said, * Do not let us 
be harassed here when we are called upon to 
defend the same case in the Dutch court.” All 
that the court then required was, that the defen- 
dants should prove that the plaintiffs had elected, 
and that proof being furnished they stopped the 
proceedings. I do not think that case has any 
application to the case now presented. Nor has 
Cow v. Mitchell any application, for the courts of 
common law—I think I may say notoriously—had 
no jurisdiction on the subject of election; certainly 
in that case the court was not asxed to exercise 
any such jurisdiction. "There the party applying 
had been held to bail under the statute 1 & 2 Vict, 
c. 110. The proceeding, therefore, was most 
directly in personam. He asked to be released 
from bail because there was a suit pending in 

\ another country. One of the answers given in 
the judgment was, that it might suit the defen- 
dant’s purpose very well to escape from the 
country in which the first suit was pending, and 
come here, thinking he was safe, and set the 


and these defendants say that, by the meang aforesaid, 
these defendants are and will be doubly vexed and 
harrassed by the complainants, who have filed their said 
billin this honourable court against these defendants, 
and are proceeding in the court of justice in Holland 
aforesaid, against the goods and effects of these defen- 
dants, for the same matter, and these defendants deny 
all and all manner of unlawful combination and con- 
federacy wherewith they are charged," &o. 
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plaintiff at defiance. The Court of Common 
Pleas, therefore, acted on the only authority 16 
possessed, the statutory authority. The man 
had been held to bail under circumstances which 
justified that proceeding, and the court' declined 
to interfere with it. The judges referred very 
pointedly to the circumstance that nobody in 
ihe courts of common law ever heard of an 
application to stay such proceedings as had been 
there taken; but there is nob a trace of any 
judgment ou the subject of election. The cases be- 
fore Sir Robert Phillimore, which are entitled to be 
treated no doubt with great respect, apply much 
more pointedly to this application ; but they are 
cases of collision between ships, and the jurisdic- 
tion was over the ships themselves. I cannot say, 
in the present state of the authorities, which are 
imperfect, or on the natural justice of the case, 
that the plaintiffs, who claim the actual possession 
of these goods (which they cannot get in this 
country), are debarred from making the same 
claim in another country where it may be that 
they can obtain that possession, simply because 
they have asked here for possession, and in case 
they fail to obtain it, for damages. Ican make no 
guch order as Mr. Ingle Joyce aska for. The costs 
of the motion will be—costs in the action. 


The defendants appealed. 


Davey, Q.C. and Ingle Joyce for the appellants. 
—The defendants are doubly vexed by the pro- 
ceedings in this country and in France, and the 
onus lies on those who doubly vex to show that 
the double vexation should not be stayed. [JESSEL, 
M.R. referred to McHenry v. Lewis, 47 L. T. Rep. 
N. S. 549.] That was not a case of election; it was 
a motion to stay proceedings. In Pieters v. 
Thompson (G. Coop. 294) the plaintiffs, when 
suing both in England and ina Dutch court, were 
put to their election. That does not appear in the 
report, and Bacon, V.C. could not be persuaded 
that any order had been made in that case, but & 
search has since been made and the record of the 
order has been found. In Dawkins v. Simonetti 
444 L. T. Rep. N. S. 266) Jessel, M.R.. said: “ Under 
the old practice, when a man was sued in equity 
as well as at law, the plaintiff was put to his 
election; and it was just the same when one suit 
was in an English court and the other suit ina 
foreign court. The practice was to move to stay 
the proceedings either in the foreign court or in 
the English court. In dealing with such a ques- 
tion the court prevented double vexation, but it 
always exercised a discretion.” There being juris- 
diction, this ia clearly & case 1n which it ought to 
be exercised; there is the same subject-matter 
excopt that there is DO action in France as to one 
of the cargoes. [JESSEL, M.R.—Why were the 
French proceedings commenced P Millar, QO. 
for the plaintiffs.— The plaintiffs had a double 
remedy; they could sue both in England 
and France, and they thought that by 
suing in France they woud get relief sooner, 
execution being more easily obtained. In McHenry 
v. Lewis it was held that whenever there was & 
different remedy in a foreign country the double 
proceedings were not vexatious. The property in 
this case is in France. Jxsset, M.R.—How oan 
we do the defendants any good by staying the 
action as to all the cargoes but one? I never saw 
a case of election between proceedings as to some 
part of the common subject-matter. ] The defen- 


dants ought not to be put to the expense of calling 
witnesses in both proceedings as to the cargoes 
which are common to both actions. It is no 
objection that the subject-matter of the two 
actions ig not exactly the same. Insome cases 
under the old practice the plaintiff might be 
allowed to make a special election. As to pro- 
ceeding for part inequity, and for another part at 
law, though this was not allowed as of course 
(Seton on Decrees, 3rd edit. 949), in one case 
leave was given to proceed at law to get judg- 
ment, and in the Court of Chancery for discovery 
of assets : 


Barker v. Dumaresque, 2 Atk. 119; Barn. C. 277. 


The plaintiffs ought not to be allowed to vex us by 
availing themselves of a technicality; they have 
omitted to make the French proceedings apply to 
all the cargoes in order to escape the general rule 
as to the subject-matter of both proceedings being 
the same. The court can, however, retain the 
foreign action if it thinks the continusuce of the 
proceedings abroad will vex the defendants : 


Wedderburn v. Wedderburn, 4 M. & C. 596. 


[JesseL, M.R.—Is there any case in which, the 
subject-matter not being all the same in both 
actions, the court has ordered election as to part 
which is the same?] "There is a form of order in 
Seton on Decrees (8rd edit. 948), “ that the plaintiff 
be at liberty to make his election to proceed at law 
for &c. and in this court for &c.; and let the 
plaintiff's billas to &c. (so far as he proceeds at 
law) stand dismissed.” ([Jzssex, M.R.—The 
blanks probably refer to procedure, not subject- 
matter.] They also referred to 

Anon., 1 Vern. 104; 

Order in Chancery of 9th May 1839, 1 Beav. ix. ; 

United States of America v. Prioleau, (a) 

Millar, Q.C., on bebalf of the plaintiffs, offered 
to let the French proceedings stand over till 
judgment inthe English action had been obtained, 
on the defendants undertaking to enter judgment 
in France according to the result of the English 
action; but the defendants’ counsel stated that 
they had no authority to consent. 


(a) In this case, which is not reported, Wood, V.C., on 
the 24th July 1867, made an order (on motion by some of 
the defendants), which appears in the Entry Book of 
Decrees and Orders, 1867, B. fo. 1966, as follows: 

Upon motion this day made unto this court by counsel 
for the defendants, Charles Kuhn Prioleau, Theodore 
Dehon Wagner, James Thomas Welsman, and William 
Lee Trenholm, who alleged that the plaintiffs, having 
exhibited their bill against the defendants, the 
defendants (above named) put in their answers 
thereto, and yet the plaintiffs prosecute the said 
defendants in the Equity Circuit Court of the 
United States of America for the district of South 
Carolina, for one and the same matters, whereby the said 
defendants are doubly vexed, it is ordered that the 
plaintiffs, their solicitors and agents havirg notice hereof, 
do within eight days after such notice make their election 
in which court they will proceed, whereupon auch further 
order shall be made as shall be just. 

An ez parte order to elect had been moved for, but 
refused. A similar order to that above waa made by 
Wood, V.C. on the 9th Nov. 1867 iu United States of 
America v. Wagner. The plaintiff did not elect, and on 
the 3rd Dec. an ez parte motion was made for an order 
calling on the plaintiffs to comply with the order to elect, 
or that in default the bill might be dismissed. Wood, 
V.C., however, declined to make the order except on 
notice to the plaintiffs, On the 4th Dec. the plaintiffs 
served notices of motion to discharge both the orders; 
but the motions stood over, both actions were oom- 
promised, and no argument or decision took place. 
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Millar, Q.C. and H. B. Buckley, for the plaintiffs, 
were not called upon. 


JEssEL, M. R.—It is very important in these 
cases that the court should, in stopping an action, 
clearly see that it does not do injustice. Of course 
a man brings an action at the peril of having to 
pay the costs if the action does not succeed ; and, 
as a general rule, that is sufficient to protect 
defendants from ill-founded actions. There is 
another protection, which is, that where the action 
is vexatious it may be stayed. Now, it may be 
vexatious on many grounds. It may be so utterly 
absurd that the court can see it cannot possibly 
succeed, but is brought only for annoyance; and 
then thereis jurisdiction to stay the action. That 
is pure vexation. Orit may be vexatious in this 
way: the plaintiff, not intending to annoy or 
harass the defendant, but thinking he will get 
some fanciful advantage, sues him at the same 
time in two courts within the same jurisdiction— 
in two of the Queen's courts, That is vexatious, 
because, whatever the intention of the plaintiff 
may be, he cannot get any benefit in that way, 
and the defendant is harassed by two suits. Now, 
aimilar, although not perhaps the same, considera- 
tions apply in a case where the actions are brought, 
one in a foreign country and one in this country. 
I have recently had to copsider the general rule 
in McHenry v. Lewis, and I went so fully into it 
there that I do not think it is necessary for me to 
discuss it further. It may be put shortly, as 
regards this case, in this way: It is not vexatious 
to bring an action in each country where there 
are substantial reasons of benefit to the plaintiff. 
He has the right to bring an action, and if there 
are substantial reasons to induce him to bring the 
two actions, why should we deprive him of that 
rightP Seeking to obtain a substantial advantage 
is not vexatious. It is very unpleasant no doubt 
to be sued twice, and it is unpleasant to many 
people to be sued once; but still that does not 
make it vexatious, in a legal sense, where the 
plaintiff seeks to get a real substantial advantage. 
You cannot accuse him of vexation because he 
endeavours to obtain an advantage. As I put it 
in McHenry v. Lewis, and as I put it now, suppose 
in the one action a plaintiff could get execution 
against defendants residing and having large 
property in France, but not resident or having 
any property in England, that might be a gond 
reason for suing them in France, and that might 
seem a reason for doing so when the action here 
was so advanced that the plaintiffs saw their way 
to a verdict here. The plaintiff says, “I shall 
get a verdict and judgment, but that will not 
avail me unless I can get execution. I can use 
the verdict and judgment in my French action; 
now I am here I will go on with my English 
action, and I will use the verdict in the French 
action with the view of getting judgment and 
execution.” All that seems to be not unrenson- 
able, and certainly not vexatious, That, I think, 
18 one ground for declining to interfere. 


But there is another ground. The plaintiffs 
say: "Our action in France does not relate to 
the same number of ships as the action in England 
does.” Mr. Joyce said that this was a device 
to enable the plaintiffs to escape the rule; but, 
if it does enable them to escape it, it is a very 
good device. Takethis case: The plaintiff bas a 
right to six cargoes under the same title. 
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The + vexationin point of fact; that is to say, that there 


defendant has a place of business in England, and 
a place of business in France. The plaintiff brings 
an action for three cargoes in England. and three 
in France. Why may he not do so? He may 
think he may get sufficient to satisfy a judgment 
in England for three cargoes, but not for six. 
You could not stop the action in either country on 
the ground that the six cargoes were sued for 
under the same title. He, in fact, brings two 
actions for two different subject-matters. Does it 
make any difference that the action is for six in 
one country and one in the other? It appears to 
me thatit cannot be so. He has a rigbt tosue in 
each country for a different subject-matter. That 
brings me to the substance of the case. Sup- 
posing the plaintiffs specially elected, that is, 
elected to go on with the French action for six 
cargoes, and in England for one, which is what is 
suggested on the part of the defendant they 
might do, what good would that be to anybody? 
The two actions would still go on, and the only 
consequence suggested is, that a witness or two 
less would possibly—not necessarily—be required, 
in carrying on the litigation. That is not a ground 
for putting a man to his election. I asked whether 
any precedent could be found for putting a man 
to his election, simply because be might have to- 
call a witness or two less in one of the two actions;. 
and I need not say that such precedent could 
be produced. All the election rules proceed on 
the doctrine that you can put a final stop to at 
least one action, and this appears to be quite a 
novel attempt—and an attempt which is not 
founded in reason, or in sufficient reason—to stop 
one action on the ground that you can havea 
little less evidence in the other action, or try it 
in & less expensive mode. It seems to me 
that this, also, is a reason for our not in- 
terfering; and again the fact that there is no 
precedent for such an interference, is also a reason 
for this court not interfering. I think that if a 
precedent could have been found for an election, 
not between two actions, but between so much of 
the subject-matter of one action as is embraced in 
another, it would have been discovered a long time 
ago. The absence of precedent is not immaterial ; 
and, considering the dangor of depriving men of 
the opportunity of asserting rights which they 
are asserting bond fide, unless it ia clear that the 
assertion of them is vexatious, I think we ought 
to be slow to extend the doctrine beyond the case 
to which our attention has been called. For these 
reasons I think the appeal should be dismissed 
with costs. 

LiNpLEY, L.J.—I am of the same opinion. The 
principles by which the court ought to be guided 
on applications of this nature were fully examined 
and discussed in the case of McHenry v. Lewis, 
which came before the Court of Appeal just 
before Christmas. I have had an opportunity of 
reading the judgroents in that case as reported in 
the Law Times—The case is not yetin the Law 
Reports—and it appears to me to be a most 
valuable decision. As I understand it, it comes 
to this—that where the plaintiff is suing in this 
country and abroad in respect of the same matter, 
and a motion is made to compel the plaintiff to 
elect, it is not sufficient for the person so movin 
to point out that two proceedings are being taken 
with reference to the same matter; but he must 


go 2 step further and show that there is 
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is no necessity for harassing the defendant by 
double litigation. And I think the court ought 
to be very cautious before it interferes in cases oi 
that kind, and for this reason: the court here is 
not, and cannot be, alive to all the advantages 
which a person may have in suing in the foreign 
court. It does not know with accuracy, unless 
the matter is called to its attention, what reasons 
there may be for preferring one court to another. 
If in any case it is established that there is 
nothing except vexatious litigation, there is ample 
jurisdiction in this court to make the order asked ; 
but we ought to take care what we are about, 
and I am bound to say that in this case I do not 
see my way at all to make such an order as is 
asked. In other words, I do not see that there is 
such vexation in this case as to justify our inter- 
ference. Apart from the fact that the action in 
France is for six cargoes, whereas the action here 
is for seven (a circumstance to which I will allude 
presently), 1 can see, after Mr. Millar’s ex- 
planation, that there are certainly reasons—not 
vexatious reasons, not trumpery reasons, not 
harassing reasons—for bringing that action in 
France, The fact that the action in France is for 
six cargoes, and that the action here is for seven, 
satisfies me that it would be wrong to stop that 
action, because both actions must go on together, 
unless we see our way to stop one action alto- 
gether. I do not see how we are to do that. If we 
were to interfere in the way it is suggested that 
we ought to interfere, we should not accomplish 
what ought to be the result of interference, that 
is to say, stopping one action oub of two; both 
actions would still go on. I think the appeal 
ought to be dismissed with costs. 


Bowen, L.J.—I am of the same opinion ; I think 
the law is clear enough. The ditficulties which 
arise are the difficulties of administering or 
applying that law. When a plaintiff comes into 
an English court he asks for justice, and the court 1s 
bound not to refuse him justice; the court is bound, 
therefore, not to refuse to hear his case, and not to 
put him under difficulties in the way of having 
the action brought to a conclusion. Of course, 
that rule does not mean that a plaintiff, under the 
pretence of asking for j ustice, is to do that which 
is oppressive and vexatious ; and the courts have 
always at law—with which i am more familar— 
and no doubt in equity also, interfered to prevent 
a plaintiff, under the colour of asking for justice, 
doing injustice for the sake of barassing others. 
Therefore, when what the plaintiff has been 
asking for has been frivolous, or sometimes when 
he has asked for it in a way which necessarily 
involves injustice, the courts have interfered. 1t 
Seems to me tbat the principle upon which a 
plaintiff is put to his election, when it is suggested 
that a double action is being pursued, is a branch 
of the general law. The reason for putting him to 
his election and compelling him to decide whether 
he will go on with one action or the other is, that 
the prosecution of either one or the other appears 
to the court to be necessarily attended with in- 
justice—that although one of the actions is right, 
two ofthem necessarily must be wroug. 1t is 
really a branch of the general law. 


How are we to apply that doctrine to foreign 
courts? It seems to me we have no sort of right, 
moral or legal, to take away from a plaintiff any 
real chancehe may haveof an advantage. if there 
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is a fair possibility that he may have an advan- 
tage, and a just advantage, by prosecuting a nuit 
in two countries, why should this court interfere 
and deprive him of it? I think this case has 
illustrated, during its progress, the necessity of 
being very careful in exercising, on behalf of the 
court, this sort of prerogative power of interfering 
with actions. It turned out in the course of the 
argument that the French suit had this advan- 
tage, that the plaintiffs could, or thought they 
could, get execution more easily—and, as far as I 
know, they can get execution more successfully, 
and with more completeness—against the defen- 
dants than if they rested only on the English 
action. The defendants are so conscious, although 
they are applying to us to stay this action and to 
put the plaintiffs to their election, that there is 
something in that, that they cannot undertake 
(without referring to their clients abroad) to cure 
the blot, and put the procedure here on exactly 
the same footing with regard to the remedy as 
the procedure in France. That seems to me to 
illustrate exactly what was said by the court in 
the case of McHenry v. Lewis, and what I think 
ought always to bein the minds of the court in 
interfering with tbese actions. Persons who sue 
in different countries very often have reasons for 
80, which are not easily explained. There 
may be many reasons why a French action at the 
same time as an English action may nof be 
vexatious or unreasonable. One obvious reason 
has been pointed out to us, and thatis the facility 
of execution in the French action. I am myself 
very much impressed by the fact that, although 
we have had two cases within the last two months 
on this point, neither in the one case nor in the 
other have we bad anything like & precedent 
shown us, or anything which approaches a light 
or easy interference*cn the part of the court in 
this country, to prevent double litigation, where 
the double litigation has no other element of op- 
pression than this, that an action is going on 
simultaneously abroad. 
Appeal dismissed with costa. 


Solicitor for the appellants, Clements. 
Su ae for the plaintiffs, C. and S. Harrison 
and Co. 


HIGH COURT OF JUSTICE. 
PROBATE, DIVORCE, AND ADMIRALTY 
DIVISION. 

ADMIRALTY BUSINESS. 

Tuesday, May 23, 1882. 

(Before Sir R. PHILLIMORE.) 

Tus Mary. (a) 


Collision—Practice—Counter-claim — Reference — 
Costa. 


In cases of collision, where both vessels are held to 
blame, and the amount of damage is referred to 
the registrar, and less than one-fourth ie struck 
off the respective claim and courter-claim of the 
plaintiffs and the defendants, the coste of sub- 
stantiating the plaintiff s claim at the reference 
will be borne by the defendants, and the costs of 
substantiating the defendants’ counter-claim at 
the reference by the plaintiffs. 


(a) Reported by J. P. AsPINALL, and F, W. Earxrs, Esqrs. 
Barristers-at-Law. 
D 
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Tars was a motion by the defendants, inan action 
in rem for damage by collision, for an order that 
the plaintiffs should pay the defendants’ costs of 
the reference to the registrar in respect of the 
counter-claim, together with the costs of the 
motion. 


The action was brought by the owners of the 
steamship Violet against the steamship Mary to 
recover damages in respect of a collision between 
the two vessels. The defendants counter-claimed 
in respect of the damage ovcasioned in the collision 
to their steamship, the Mary. 


On the 3rd May 1881 the action was tried, and 
both ships were held to blame, the defendants 
being condemned in half of the plaintiffs’ claim 
and the plaintiff in half of the defendants' 
counter-claim. A reference was ordered to the 
registrar and merchants to assess the amount of 
the damages. The plaintiffs’ claim amounted to 
9441. 15s. 9d., the defendants’ claim amounted to 
57110. 14s., and on the 14th April 1882 the 
registrar assessed the cost of the damage oc- 
casioned to the Violet by the collision at 7751.138.3d. 
and the cost of the damage occasioned to the Mary 
by the collision at 46721. 8s. 5d., but made no 
recommendation as to the costs of the reference. 


The defendants in the action now moved the 
judge to order the defendants’ costs of the 
reference in respect of the counter-claim together 
with the costs of the motion tobe paid by the 
plaintiffs. 


Bucknill, on behalf of the defendants, in support 
of the motion.—In accordance with the rulings 
in The Consett (4 Asp. Mar. Law Cas. 230; 42 L. 
T. Rep. N. S. 33; 5 P. Div. 77) and in The 
Savernake (5 P. Div. 166), (a) this motion should 


(a) Tuesday, April 13, 1880. 
THE SAVERNAEE. 


THIS was a damage action, instituted by the owners of 
the steamship Vesuvius against the steamship Savernake. 
The defendants counter-claimed in respect of damage 
sustained by the Savernake in the same collision. 

The action was tried on the 24th July 1876, and both 
vessels being held to blame, the owners of both vessels 
were ordered to pay half the costs of the damages sus- 
tained by the other, and a reference was ordered to the 
registrar to assess the amount of the damage. 

In May 1877 all proceedings in the action in the Admi- 
ralty Division were stayed until the decision ina limita- 
tion of liability action commenced in Noy. 1876, in 
the Chancery Division by the owners of the Savernake, 

June 25.—Judgment was given in this latter action in 
favour of the owners of the Savernake, and by an order 
of the 19th July 1877 it was declared that the owners of 
the Vesuvius were entitled to prove for half their loss 
and damage minus half the loss and damage sustained 
by the owners of the Savernake. The same order 
directed that inquiries as to the distribution of the fund 
paid in court, viz., 52121. 3s. 5d., being 8l. per ton of the 
Savernake plus interest, should stand over until the 
registrar of the Admiralty Division hed assessed the 
amount of the damages sustained by the owners of the 
Vesuvius. 

On the 22nd March 1879, the Court of Appeal reversed 
that portion of the above order which related to what 
the owners of the Vesuvius were entitled to prove for, 
and held that the owners of the Vesuvius were entitled 
to prove against the fund in court for one-half of the 
losa or damage sustained by the Vesuvius, directing that 
such amount should be found by the Admiralty registrar. 
_ July 22, 1879.—The owners of the Savernake brought 
in their counter-olaim for 9571. 6s., and on the 10th Nov. 
1879, no tender having been made by the owners of the 
Vesuvius, the registrar issued his report, finding the sum 
of 8481, 13s. with interest due to the owners of the 


be granted. The Consett decided that the costs 
of the reference as to damages in damage 
actions do not follow the costs of the action, but 
are in the discretion of the judge as the costa of a 
fresh litigation. It has been the practice of this 
court, where less than one-fourth of the claim or 
counter-claim has been struck off, that the parties 
bringing in the claim and counter-claim respec- 
tively should have their costs incidental to the 
reference. As the defendants are ready to pay 
the costs of the plaintiffs in respect of the 
reference, the plaintiffs should be ordered to pay 
the defendants’ costs, 


W. G. F. Phillimore, on behalf of the plaintiffs, 
against the motion.—The Conselt is distinguish- 
able from the present case because there the 
registrar (see 5 P. Diy. 229) (b) disallowed 


Savernake, but made no recommendation as to how the 
cests of the reference should be borne. 
April 18, 1880.—The owners of the Savernake moved 


to condemn the owners of the Vesuvius in the coats of 
the reference, 


Myburgh in support of the motion.—The costa of the 
reference are within the discretion of the court. No 
tender has been made by the owners of the Vesuvius, and 
the amount of the counter-claim has been but slightly re- 
duced by the registrar : (The Consett, 4 Asp. Mar. Law 
Cas. 230; 42 L. T. Rep. N. S. 33; L. Rep. 5 P. D. 77.) 

E. C. Clarkson, contra. 


Sir R. PmiLLIMORE.—In this case I must follow the 
decision of the Court of Appeal in the cage of The Consett 
re The application will therefore be granted, and 

ith costa. 


4 Solicitors for ownera of the Vesuvius, Pritchard and 
ons. 


Solicitors for owners of the Savernake, T. Cooper 
and Co.—Ep. 


(b) June 7 and 17,1880. 
THE CONSETT. 
Tuts was an appeal by the plaintiffs in a damage action 
from a portion of the registrar’s report as to the loss 
sustained by tho dofoudants by reason of a collision 
between the steamship Consett and the ship Jessore. 

Jam. 25, 1878.— The action was heard, and the court 
found both vessels to blame and ordered a reference to 
the registrar and merchants to assess the amount of 
damages respectively sustained by both vessels. The 
registrar assessed the moiety of the loss sustained by the 
defendants at 14931. 4s. Tho two last items numbered 22 
and 23 in the defendants’ claim, were in respect of con- 
sequential loss sustained by the Consett by the cancella- 
tion of a charter-party, which was necessitated by the 
above-mentioned collision, and these items the report had 
allowed. Upon this portion of the report, the plaintiffs 
now appealed, (The firat twenty-one items of damage 
named and allowed in the report were in respect of the 
actual damage sustained by reason of the collision,) 

June 7.—The petition on objection was heard. 

Butt, Q.C. and Myburgh for the plaintiffs, 

Cohen Q.C. and Phillimore for the defendants. 

Sir ROBERT PHILLIMORE.—This is an appeal from the 
registrar assisted by merchants. The whole history of 
the case is very clearly set forth in the report. The 
appeal is not made upon the report generally, but only 
on one portion of it; and the question before me is, 
whether the loss of a beneficial charter is to be oon- 
sidered in estimating the damages which the counter- 
claimants sustained in the case. The collision took 
place on Oct. 10, 1877, and the Jessore sank. The 
Consett, at the time of the collision was under charter- 
party, whereby she was to proceed in ballast to Montreal 
to load a cargo of grain, and the freight was to be at the 
rate of 8s. 9d, per quarter, if the ship had to call for 
orders on the homeward voyage at either Queenstown, 
Falmouth, or Plymouth; and at & rate of 8s. 3d. per 
quarter if ordered direct from her port of loading to her 
re of discharge. The vessel left Antwerp on Oct. 8, 

etween three and four o'clock in the morning, and came 
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nearly half the defendants’ claim. And it is 
further submitted that in The Consett the court 


into collision with the Jessore; on the 11th she came to 
Queenstown, where she remained. Great hopes were 
entertained that she would be able to proceed on her 
voyage in the middle of October, but, as the repairs were 
going on, it was found that she could not be got ready 
until the end of a fortnight, and that she would not be 
able to proceed before Nov. 1. It was calculated that 
she would not be able to arrive at Montreal and be able 
to take a fresh cargo before Nov. 25. Aud it appears 
from the evidence before the registrar, which it 18 not 
necessary to go into at length, as it has been fully 
discussed by counsel on both sides, that owing to the ice 
in the St. Lawrence, the usual time in the autumn up to 
which ships can leave Montreal is Nov. 25, but that there 
ia a risk that ships leaving even on that date will be 
stopped by the ice. The owners of the Consett found 
themselves, they contend, in this position, that they were 
obliged to give up and abandon the charter. lt was 
admitted thatit was & profitable charter to them. Tt is 
not disputed by the appellants jn this case, that demur- 
rage or damages for detention might be awarded for the 
whole time the repairs were being done; but it has been 
gaid that the loss of & beneficial charter in this case is 
not a claim that can be dealt with under the head of 
damagos ; and it has been very fairly admitted that if the 
damage claimed under this head, ora legitimate portion 
of such damages, can be recovered, then the figures 
mentioned in the report are correct. The questions then 
ariso, was it reasonably possible for the Consett to have 
performed her outward voyage under the charter? andif 
it was reasonably possible for her to have performed such 
voyage, had sheany right toabandon her charterand oblige 
the appellanta to pay the loss sustained? It is not con- 
tended that, if it was reasonably possible for her to have 
performed her charter, the damage for the loss of the 
charter could rightly be claimed. Now, the registrar 
and merchants have come to the conclusion that the risk 
of the Consett being unable to reach Montreal so as to 
gail on her homeward voyage before the St. Lawrence 
had been rendered unnavigable by ice, was such as it 
was not prudent to incur, and that the profit of a 
beneficial charter-party being lost was damage for which 
the appellants were liable. It is really a question of 
evidence whether it has been on the whole established 
that it was reasonably possible for the Consett to have 
performed the charter. I am of opinion that the 
evidence has established that it was not reasonably 
possible for her to do so; and if this proposition 18 
ostablished, the consequence must follow that the losa 
which the defendants have sustained by reason of the 
logs of a beneficial charter in this case must be included 
in the category of damages. I must therefore confirm 
the report and dismiss the appeal with coats. 

June 17.—The defendants now moved the court to 
condema the ownera of the Jessore in the costs of and 
incident to substantiating the defendants’ counter- 
claim before the registrar. The defendants claimed 
95931. 8s, 9d. ; the registrar allowed 14930. 4s. 

W. G. F. Phillimore, for the defendants, in support of 
the motion.—The ordinary rule, condemning claimants 1n 
costs who have had s third of their claim struck off, does 
not apply to thia case. The point of law raised before 
tho registrar and on appeal waa in both cases decided in 
favour of the defendanta. 

Myburgh for the plaintiffs.—The fact that a legal 
question has been decided against the plaintiffs at the 
reference does not oust the ordinary rule as to costs, 
where the registrar has disallowed nearly one-half of the 
defendants’ claim : (The Empress Eugene, Lush. 138.) 

Sir R. PuILLIMORE.—l1 am of opinion that the proper 
order to make in this case is, that the defendants, the 
owners of the Consett, shall have the cost of proving 
those items of their claim which are marked 1 to 21 
(in the respect of the actual damage) in the schedule 
appended to the report of the registrar, and that each 
party shall pay a moiety of the reference fees. As to 
the residue of the costs of the reference and the costs in 
the action, each party must bear the share of such costs 
incurred by him. I make this decision in the peculiar 
circumstances of the cases. ° 

Solicitors: for the plaintiffs, Gregory, Rowcliffe2, and 
Rawles; for the dofendants, T. Cooper and Co.—ED. 
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expressly refrained from laying down any general 
rule as to the costs of references to the registrar. 
The question how the costs of the reference are to 
be borne, where the plaintiffs and defendants bave 
bad more than three-fourths of their respective 
claims allowed, is not controlled by any reported 
decision. The plaintiffs ought not to be condemned 
in the costs of this motion. 


Sir Rosert Puiztimore.—tIn this case I must 
follow the decision of the Court of Appeal in the 
case of The Consett, and applying the principle 
laid down in that decision, I think that the 
portion of the motion which asks for payment 
of the costs of the reference, so far as regards 
the counter-claim, is a proper application, and 
that it ought to be granted. With respect 
to the remainder of the motion, I think in 
the circumstances that the plaintiffs and defen- 
dants should each bear their own costs on this 
application before me to-day. There will, there- 
fore, be no order as to the costs of the motion. 


W. G. F. Phillimore—It is presumed that the 
costs of the reference, so far as regards the claim 
of the plaintiffs, will be borne by the defendants. 
They udmit that they are willing to pay such 
costs. 

Sir ROBERT PHILLIMORE.— Yes; the plaintiffs 
ought to have the costs of substantiating their 
claim. 

Solicitors for the plaintiffs, Pritchard and Sons. 

Solicitor for the defendants, W. Batham. 


Thursday, May 18, 1882. 


(Before the Right Hon. the Parsipznt, and Sir R., 
J. PHILLIMORE, assisted by Nautical Assessors.) 


THE ẸaMENOTH. (a) 
APPEAL UNDER THE SHIPPING CASUALTIES ACT 1879. 


Board of Trade inguiry— Certificate of master— 
Merchant Shipping Act 1854, s. 242—Appeal— 
Ewidence— Costa. 

An error of judgment committed by a master of a 
ship, under circumstances of great difficulty and 
danger, te not such a wrongful act or default, 
within the meaning of the Merchant Shipping 
Act 1854, a. 242, as will justify the suspension of 
taf certificate, even where there has been loss of 
ife. 

An application for leave to adduce further evidence 
on appeal from the Wreck Oommissioner should 
be made prior to the hearing of the appeal. 

Costs of an appeal will be given against the Board 
of Trade if the decision of the appellate court is 
against the Board of Trade, and also costs of 
further evidence produced by the party pro- 
ceeded against, if such evidence is produced 
merely to confirm the evidence given at the hear- 
ing below. 

Tus was an appeal from a decision of the Wreck 

Commissioner by which he had, on the 28th 

April 1882, found William Cowan Auld, the 

master of the Famenoth, in default for loss of life 

occasioned by his not sending assistance to his 
boat’s crew, under the circumstances hereinafter 
stated, and suspended his certificate for three 
months. 

An inquiry was held at Westminster, on the 


(a) Reported by J, P. AsPINALL and F. W, Raixxs, Esqrs., 
Barristers-at-Law. 
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27th and 28th April 1882, before H. C. Rothery, 
Esq. Wreck Commissioner, assisted by nautical 
assessors, into the circumstances attending the 
stranding of the sailing ship F'amenoth, of Aber- 
deen, on the Pan Sand, off Whitstable, on the 
27th March 1882, when five lives were lost. The 
facts of the case were, that the Famenoth lefu Lon- 
don on the 26th March, with passengers on board, 
bound for Otago, in tow of the steam-tug Bena- 
chie, and in charge of a duly licensed Trinity 
House pilot. On the 27th March, the wind blowing 
with great violence from the N.N.W., the Fame- 
noth was driven on to the Pan Sand, off Whit- 
stable, and remained there hard and fast aground. 
The master of the Famenoth, considering his 
position one of great peril, proceeded to tranefer 
the passengers on board to the tug Benachie. 
The gig of the Famenoth, having transferred one 
boat’s load to the Benachie, then went adrift, 
and notwithstanding the efforts of her crew, she 
-was carried away by the force of the wind and sea, 
and the five hands in her were lost. At this time 
there were two tugs in attendance on the Fame- 
noth, and a third was fast coming up; but no 
assistance was rendered to the gig, though an 
attempt to doso was made by the Benachie. 


The report furnished by the Wreck Com- 
missioner to the Board of Trade was as follows: 


REPORT or Court. 

The court, having carefully inquired into the ciroum- 
stances of the above-mentioned shipping casualty, finds, 
for the reasons annexed, that the stranding of the said 
ship was due to her having been kept on a S.S.E. course 
for too long a time, instead of being laid on an E.S.E. 
course immediately after passing the West Girdler Buoy, 
heading for the Prince’s Channel, and that the blame for 
the vessel having gone ashore rests with Edward John 
Taylor, the pilot who was inoharge of her at the time, 
but was subsequently drowned, 

The court ia further of opinion that William Cowan 
Auld, the master of the Famenoth, isto blame for havin 
kept the three steam-tugs, the Benachie, Daring, an 
Victoria in attendance on the vessel, inatead of sending 
one of them off to the assistance of the five men who had 
gone adrift in the Famenoth’s boat, the vessel herself 
being in noimmediate danger, whereas the five men were 
in imminent risk of losing their lives. 

For this wrongful act and default the court suspends 
the certificate of the said William Cowan Auld for three 
months. 

The court is not asked to make any order as to costs. 

Dated this 28th day of April 1882. 

(Signed) H.C, RorRERY, Wreck Commissioner, 

We concur in the above report. 

Brngn. S. PICKARD 
(Signed) Gro. Wm. WARD, 
R. WiLsON, 


With reference to the fourteenth question asked 
by tbe Board of Trade, viz.: “Whether, after 
the gig left the Benachie, the master of the Fame- 
noih did or omitted any act the doing or omission 
of which conduced to the loss of the gig and those 
in her?" the Wreck Commissioner, in the annex 
appended to the report, after fully discussing the 
circumstances attending the loss of the gig, spoke 
as follows : 


The whole responsibility, in our opinion, for the loss 
of the lives of these five men rests with the master of 
the Famenoth. He had two steamers, the Benachie and 
the Daring, alongside of him, and the Victoria was fast 
coming up; all the female passengers and children had 
been transferred to the Benachie and the Daring; his 
vessel was in no immediate danger: whereas he must 

ave known, if hehad thought of it, that the occupants 
of the boat would be in very great danger. As soon, 
therefore, as the Benachie had got back to him, he ought 
to have sent her to pick up the boat before it could reach 
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the sands, over which it was no doubt driven, and where 
these unfortunate men in all probability perished ; and 
for not having done so we think he is very greatly to 
blame. 

I think that I have now answered all the questions 
which we have been asked, though not exactly in the 
order in which they have been put to us; and the last 
point which we have to decide is whether we are to 
accede to the application of the learned counsel for the 
Board of Trade that we should deal with this master’s 
certificate. The master stated that it had never ocourred 
to him to send the steam-tug after them, but in the 
opinion of the assessora it ought to have occurred to 
him. This is nota mere error of judgment; it is an act 
of negligence which has resulted in the losa of five 
valuable lives; and under these circumstances the 
assossors think that they would not be doing their duty 
unless they marked their songe of the master’s conduct 
by suspending his certificate, and notwithstanding the 
very high character which we are told his owners are 
prepared to give him, and the time during whioh he is 
said to have been in their service, we think that we 
cannot do less than suspend his certificate for three 
months from this day. The court was not asked to make 
any order as to costs. 


From this decision the master of the Famenoth 
appealed on the ground that the judgment 
of the Wreck Commissioner was wrong in 
finding that he had been guilty of negligence 
in not ordering the Benachie to follow the gig of 
the Famenoth and in suspending his certificate, 
because the evidence before the court did not 
justify the finding of any wrongful act or default 
on his part. 


May 8,—Dr. Phillimore, on behalf of the master, 
moved the court (composed of Sir J. Hannen and 
Sir Robert J. Phillimore) for leave to produce 
further evidence on the hearing of the appeal.—As 
it was not until the actual hearing of the case that 
the appellant first became aware that the Board 
of Trade made charges against him in respect of 
his conduct, after the Famenoth had taken the 
ground, the appellant had failed to bring certain 
evidence on that point. He now desires to adduce 
the evidence of two passengers on board the 
Famenoth to justify his conduct in relation to the 
loss of the gig. 


Israel Davis, on behalf of the Board of Trade, 
contra. 


The Presipent (Sir J. Hannen).—We have 
decided to give the appellant leave to produce, 
on the hearing of the appeal, the further evidence 
which he has asked to be allowed to bring before 
us, but it must be understood that it will bea 
question for consideration hereafter how the costs 
should be borne. We think that it is right that 
the application for leave to give further evidence 
should have been made now rather than at the 
hearing of the appeal. 

May 15.—The appeal now came on for hearing 
before the court (the President and Sir Robert 
Phillimore, assisted by Trinity Masters). 

The Admiralty Advocate (Dr. Deane, Q.C.) and 


Dr. W. G. F. Phillimore appeared for the ap- 
pellant. z 


Israel Davis appeared for the Board of Trade. 


In accordance with the permission of the court 
as to the production of fresh evidence on®behalf of 
the master, two passengers on board the Fumenoth, 
who had been standing by the master when the 
boat drifted away, gave evidence confirming the 
truth of the statement of the master as to a con- 
versation between him and the master of one of 
the tugs. The judgment contains, so far as is 
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material, the fresh evidence and the result of the 
evidence given below. 

The Presipext (Sir James Hannen). — This 
is an appeal from a decision of the Wreck 
Commissioner, by which he found W. Cowan 
Auld, the master of the Famenoth, to blame for 
keeping three steam-tugs in attendance on his 
vessel, instead of sending one of them to the 
assistance of five men who had gone adrift in the 
Famenoth's boat, “the vessel herself being in no 
immediate danger, whereas the five men were in 
jmminent risk of losing their lives.” The master’s 
certificate was suspended for three months. The 
Famenoth, of the port of Aberdeen, was ou the 
27th March last being towed down the river from 
the Nore by a tug called the Benachie. She had 
a crew of twenty-four hands, all told, and more 
than twenty passengers on board. She was in 
charge of a duly licensed Trinity pilot named 
Taylor. A violent gale from the north-west 
baving come on, the Famenoth was driven broad- 
side on the Pan Sand. The blame for this has 
been found to rest with the pilot, who was after- 
wards drowned. What occurred after the vessel 
struck is clearly stated in the Wreck Commis- 
sioner’s report in the following passage : ** Ag soon 
as it was seen that the vessel was hard and fast, 
the captain of the Famenoth began to take 
measures to provide for the safety of his pas- 
sengers, and with this view orders were given to 
get out the starboard lifeboat, but before this 
could be done a sea struck her and stove her ìn, 
upon which orders were given to get out the gig, 
which was done, and the second and third mates, 
one able and one ordinary seaman, having gov 1n, 
some six or seven of the female passengers An 
children were put into her. "Taylor, the pilot, also 
got into her, but apparently without any orders 
from the captain. The boat then pushed off, and 
having got alongside the Benachie, which was 
lying off at a short distance to leeward, & rope 
was thrown to her, and all the passengers were 
then transferred to the Benachie. The master of 
the Benachie tken hailed the men in the boat to 
take a turn round one of the thwarts of the boat, 
saying that he would tow them back to the ship; 
and shortly afterwarde, thinking that the boat was 
fast, the master of the Benachie gave orders to go 
ahead. Unfortunately, however, the rope 1n some 
way or other slipped, and the boat went adrift, 
and she began to drift towards the sand; on seeing 
which the master of the Benachie at once backed 
astern until he was in ten feet of water, when, 
fearing to get his vessel aground, he put her ahead 
again; but the boat herself, notwithstanding the 
efforts of her crew to pull her to windward s0 88 
to regain tho ship, was carried by the force 
of the wind and sea over the sand, and when 
last seen they were on the other side of the sand, 
but were still pulling to windward. The Benachie 
then returned to the P'amenoth, but in the mean- 
time another steam-tug, called the Daring, had 
come up, and the remainder of the female pas- 
Sengers having been put into the damaged life 
hoat, they were sent off and taken on board the 

aring. When, however, the Benachie came 
alongside, the captain of the Famenoth told the 
Master of the Benachie to pass bis tow rope on 
board, and a third tug, the Victoria, having come 
up, all three passed their tow ropes to the 
Famenoth, and begau to tow. Up to this time 
the <eacel was making no water, bat they had 


hardly been towing for more than five minutes 
when it was reported that she was filling fast, 
upon which the captain ordered them to cease, 
and the tow rope was slipped. The Benachie was 
then ordered to come alongside to take off the 
remainder of the passengers and crew. This she 
succeeded in doing, but not without considerable 
difficulty, at the same time smashing her sponson ; 
and between one and two o'clock all hands had 
left the Famenoth and goneon board the Benachie.” 

On these facts eighteen questions were put by 
the Board of Trade. The only one which it is neces- 
sary to consider is the fourteenth : “ Whether, after 
the gig left the Benachie, the master of the 
Famenoth did or omitted any act, the doing or 
omission of which conduced to the loss of the gig 
or those in her?” On this point the Wreck 
Commissioner's judgment is as follows : * But then 
the question arises, ought not some effort to have 
been made to follow the boat and pick her up? 
Wheu the Benachie ceased following the boat over 
the sand she returned to the Famenoth; but in 
the meantime the Daring had come up, and the 
master of the F'amenoth then desired them to pass 
their tow ropes on board, which they did, as did 
also the steam-tug Victoria, which came up shortly 
afterwards, and all these steam-tugs then began 
to tow the vessel, but had to leave off a few 
minutes afterwards owing to the F'amenoth filling 
with water. During all this time the boat was, no 
doubt, being driven before the gale, notwith- 
standing all the efforts of her crew to keep 
her to windward. Now it certainly does appear 
to us that either the Benachie or one of the 
other steamers should have been sent round the 
sand to look after the boat and pick her up; for at 
this time all the female passengers and children 
had been safely traneferred, part of them to the 
Benachie, part to the Varing; the Famenoth had 
two steam-tugs in attendance upon her, and a third 
was fast coming up, and tbe vessel herself was in 
no immediate danger. With the wind and tide as 
they then were, one of these steam-tugs could have 
run round to the south of the Pan Sand in a few 
minutes,and without any risk to herself or to those 
on board her; snd had she been sent off at once, 
sho would, in all probability, have picked up the 
bont long before it had reached the sands, and 
have rescued the men in her; and to us it is 
inconceivable why this was not dene.” The 
decision of the Wreck Commissioner rests upon 
these two propositions, that the master of the 
Famenoth kept the tugs in attendance instead of 
sending one of them after the boat, and that his 
vessel was in no immediate danger. 

It appears from the evidence that when the boat 
was seen to be adrift, the master of the Famenoth 
signalled to the master of the Benachie to go 
after her, which he dia; but before be could 
reach the boat the tug herself touched the ground. 
The boat continued to drive through the breakers 
over the sand into the open water beyond. The 
Benachie, finding that she could not follow the 
gig returned towards the Famenoth to pick up 
npother boat load of passengers, who were being 
ambarked in the damaged liteboat of the Fame- 
noth; but as another tug, the Daring, bad just 
arrived, it became unnecessary for the Benachie 
to take any passengers on board. The cap- 
tain of the Famenoth, who had been engaged 
in getting the rest of the women and children 
into the lifeboat, while the Benachie was going 
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after the gig, upon the tug returning, asked 
the captain why he had not gone to the gig ? 
and he stated that he had gone as far as the 
draught of water would allow him, and thia was 
the fact. This evidence of the captain, given 
before the questions affecting him were put by 
the Board of Trade, is confirmed by two witnesses 
who have been called before us. They say that 
the master of the Famenoth said, “ Can't you do 
anything more for that boat?” The answer was 
that he could not go any farther after her. It 
has been observed of these witnesses that they fix 
the time of this incident later by the clock than 
the return of the Benachie from following the 
gig, but one of them expressly says that it was 
at that time, and we have no doubt that this is 
correct. In any case if, confirms the inference we 
draw from the evidence of the captain of the 
Benachie that he was nob prevented from going 
round the sand by the orders of the master of the 
Famenoth, but that it did not occur to him that it 
might beof use. Up to this point, therefore, no 
blame attaches eitner to the captain of the 
Benachie or of the Famenoth. But it is said that 
the captain of the Famenoth ought, at once, to 
have sent the Benachie round the sand, and that 
instead of doing so, ho detained the tug to attend 
on him, and the Wreck Commissioner finds that 
no blame attaches to the captain of the tug, 
because he was bound to obey the orders from the 
Famenoth. But the captain of the tug does not 
excuse himself on this ground. He was asked, 
" Finding that the boas had driven across the 
sands, ought you not to have run down the 
channel by the North Tongue or round the sand 
a little farther to meet this boat driving down the 
channel and picked her upP <A. Yes, it might 
have been done—Q. If you had gone round you 
would have caught the gig before she would have 
been driven on to the Margate Sands, would you 
not? A. I do not say that.—Q. Did it not occur 
to you that it was a proper thing to do? A. No, 
or I should certainly have done it.’ The mode 
of getting round the sand by the channel by the 
North Tongue, suggested in this question, would 
have been useless, if adopted, for it would have 
taken the tug a course of Many miles to get 
round. Bunt it has, with more reason, been argued 
tuat the tug might have gone round by the 
western end of the Pan Bat. This, we are 
informed by our assessors, would have taken the 
tug & course of about three miles to bring her to 
the tail of the sand on the track of the gig. But 
whatever course it would have been possible to 
take, the answer of the tug master is distinct, 
that, if it had occurred to him that it was the 
proper thing to go round the sand, he would 
certainly have done so, This clearly shows that 
he did not feel restrained by any orders of the 
Hamenoth from going after the gig. But, in fact, 
it did not occur to him to Suggest to the master 
of the Famenoth that he could, by going round 
the sand, have a chance of overtaking the gig. 
The question then arises whether there was 
culpable negligence on the part of the master of 
the Famenoth in not ordering the Benachie to go 
round the sand. It was clear that when his 
immediate anxiety as to the gig was relieved by 
seeing her on the other side of the sand, he turned 
his attention to saving the rest of the women and 
children. It does not appear, and there is no 
reason to suppose, that he had any special know- 
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ledge of the sands and the channels around them. 
He had lost the pilot, who was in the gig; and 
the deep sea pilot, who was on board did not 
suggest that the tug could go round the sand, 
and, as we have seen, the master of the Benachie 
did not suggest it. It is true, that by looking at 
the chart, we can now see a course that might 
have been taken round the sand, but we think 
that it cannot be imputed to the captain as 
culpable negligence that he did not see at the 
time that such a course might have been followed 
with a chance of success. We are of opinion that 
the master of the Famenoth did not recklessly 
detain the tug, knowing that it could have use- 
fully followed the gig, but that not knowing that 
she could do so, he employed her with the two 
other tugs, in an endeavour to get his vessel off 
the sand. It is not disputed that this was a 
proper course for him to take, apart from the 
question of the propriety of his conduct with 
reference to the gig. It is unnecessary to refer 
more in detail to the non-employment of the 
Daring and the Victoria to look for the gig. If 
any one of the three tugs ought to have been sent, 
it would have been best to send the Benachie, as 
the masters of the other tugs did not know that 
the gig had gone adrift. But further, we are of 
opinion that the Famenoth was, and all on board 
her were, in immediate danger. That the captain 
of the Famenoth thought so is shown by his 
transferring the passengers into the tugs; but it 
is proved that it was blowing a hurricane at the 
time, and the vessel was being fest embedded in 
the sand. We are advised, and without such 
advice weshould have thought it manifest, that the 
Famenoth and all on board her were in great and 
imminent peril, and, in fact, within a few minutes 
after the tugs began to tow the Fumenoth was 
found to'be filling fast, In such circumstances 
no one could predict what would happen to her. 
The fact that the Famenoth was afterwards got 
off, can make no difference in our consideration of 
the position in which her captain was at the time. 
He could have no assurance that the vessel and 
all on board her would not be lost, if he had not 
availed himself of the help of the tugs which he 
had at hand. We ought to add that our assessors 
are of the opinion, in which we concur, that in the 
circumstances the utmost that oan be said against 
the behaviour of the captain of the Famenoth is 
that it manifested an error of judgment at & 
moment of great difficulty and danger, but that: it 
did not amount to any act of culpable negligence, 
We, therefore, think that the judgment was 
erroneous and must be reversed. 


Dr. Deane, Q.C.—As the costs of the appeal are 
in the discretion of the court and the appellant 
has been found guilty of no misconduct, it is 
submitted that the Board of Trade should bear 
such costs. The right of the appellant to costs is 
in accordance with the usualrule. In The Arizona 
(4 Asp. Mar. Gaw Cas. 269; 42 L. T. Rep. N. S. 
405; L. Rep. 5 Prob. Div. 123; 49 L. J. 54, Prob.), 
where the court reversed the decision of the 
Wreck Commissioner suspending a master’s certi- 
ficate, the Board of Trade were ordered to pay the 
costs of the appeal. 


Israel Davis.—The court has hitherto stated 
that which party should bear the costs incidental 
to the admission of fresh evidence on the hearing 
of the appeal, would be a question for considera- 
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tion. This evidence was adduced by the appellant 
and the Board of Trade ought not to bear these 
costs. 


The Presipent.—Undoubtedly the court inti- 
mated at the time that, while admitting additional 
evidence, it would depend upon the effect of that 
evidence whether or not the costs would be given 
to either of the parties. That is to say, if the 
ultimate decision of the case had turned upon the 
additional evidence, then undoubtedly, it would 
have been a reason for not allowing the costs, 
although the appeal was successful; but in this 
case the additional evidence was only relied upon 
for the purpose of confirming the inference which 
we draw from the originalevidence. The learned 
counsel for the Board of Trade has spoken of a 
direction, that the Board of Trade should pay the 
costs of the appeal, as being unfair to the court 
below, which had not the additional evidence 
before it. It must be remembered that it is a 
course which the law allows when, instead of a 
simple appeal, it permits a re-hearing, which is the 
case here; therefore, in no proper sense of the 
word, can it be said to be unfair. The object of 
all tribunals is to arrive at the trath and justice of 
the case before them, and that must be, in some 
cases attained by receiving additional evidence. 
We see no reason for saying that this evidence was 
kept back. The charge against the captain was 
only developed when all the evidence had been 
given. The two witnesses who have been called 
before us, are not shown to have been present at 
the hearing before the Wreck Commissioner; I do 
not think there was any suggestion that they 
were present. They were not seafaring people, 
bat it turns out that they happened to be standing 
by the captain at the time when the boat drifted 
away, and they were able to confirm, by their 
evidence, the truth of the statement which the 
captain himself had made. We, therefore, think 
that there is no reason why the usual rule should 
be departed from in this case. It has been men- 
tioned that we have not only in the case which 
immediately preceded this, The Golden Sea (47 
L. T. Rep. N. S. 579; 5 Asp. Mar. Law Cas. 23; 
7 P. Div. 194), but in other cases, given the 
Board of Trade the costs when it has succeeded ; 
we must apply the same rule in favour of the 
appellant when the Board of Trade is unsuccessful. 


Solicitors for the appellant, Lowless and Co. 
Solicitor for Board of Trade, Murton. 


JUDICIAL COMMITTEE OF THE 
PRIVY COUNCIL. 
May 9 and 10, 1882. 

(Present: The Right Hons. Sir RoserT J. Purt- 
LIMORE, Sir BagNEs PEACOCK, Sir Roxsexst P. 
COLLIER, and Sir ARTHUR HOBHOUSE.) 

Tue Hocuunc—Tue LAPWING. 


CHINA MERCHANTS’ STEAM NAVIGATION COMPANY 
v. W. L. BIGNOLD, AND CROSS APPEAL. (a) 


ON APPEAL FROM THE SUPREME COURT OF CHINA 
AND JAPAN. 
Collision—Effect of infringement of regulations 
for preventing collision—Lighte—Apportionment 
of damage—Merchant Shipping Act 1873 (96 d 


(a) Reported by J. P. ASPINALL, and F. W. Rages, Esars., 
Barristers-at-Law. 


87 Vict. c.85), s. 17 —Pleading —Variance— 
Secundum allegata. et probata. 


Where two vessels are damaged by collision, for 
which both are to blame, one for wrongful navi- 
gation, and the other for a breach of the regula- 
tions for preventing collision at sea, it not being 
shown that such breach could not possibly have 
contributed to the collision, the damages are to 
be divided between the parties, according to the 
Admiralty rule. 

The rule that parties are only entitled to recover 
secundum allegata et probata is complied with in 
a cause of collision if one maierial allegation of 
negligence be proved, even if all others fail. 

THESE were cross appeals from two decisions of 


the Supreme Court of China and Japan at 
Shanghai, sitting as a Vice-Admiralty Court (a) 


(a) The Vice-Admiralty jurisdiction of the Supreme 
Court for China and Japan was conferred upon it By, the 
China and Japan Order in Council, dated March 9, 1865. 
This order was made under the provisions of the Aot for the 
better government of Her Majesty’s subjects resorting to 
China 1848 (6 & 7 Vict. c. 80) and of the Foreign Juris- 
diction Act 1843 (6 & 7 Vict. o. 94). The above court 
exervises the jurisdiotion of a Vice-Admiralty Court 
within China and Japan, and for vessels and persons 
coming to and within China and Japan. Bya subsequent 
Order in Council, the China and Japan Unio in Council 
Aug. 14, 1878, which established in Japan a court styled 
Her Britannic Majesty’s Court for Japan, the Vice-Admi- 
ralty jurisdiction possessed zu the Supreme Court for 
China and Japan was extonded to the Court for Japan. 
This last-mentioned Order in Council directs that any 
proceedings taken in China or Japan against one of Her 
Majesty’s vessels, or the officer commanding the same 
as such, shall be taken only in the Supreme Court or in 
the Court for Japan, under their respective Vice-Admi- 
ralty jurisdiction. 

On the subject of the jurisdiction, practice, and rules of 
Vice-Admiralty Courts, see vol. 1, pp. 477, 481, notes. 
where the Vice-Admiralty ourts then existing are sot 
out. 

A commission was issued on March 27, 186 
Lords Commissioners of the Admiralty, pe DEn 
them to appoint & vice-admiral, judge, and other officers 
for a Court of Vice-Admiralty in the Straits Settlements 
and , &ecordingly 2 vioe-admiral and a judge were 
appointed in the same year. Prior to this date Admi- 
ralty jurisdiction bad been conferred by Letters Patent 
dated Feb. 25, 1837 (of. 6 & 7 Will. 4, o. 53) upon the 
Court of Judicature at Prince of Wales Island, Singapore 
and Malacca, now included in the Straita Settlements 
(cf. 29 & 30 Vict. c. 115), and on Nov. 19, 1823, a com- 
mission was issued under the Great Seal, authorising a 
Vice-Admiralty Court to be established at Prince of 
Wales Island, but apparently no appointment was ever 
made. Sect. 17 of the Vice-Admiralty Courts Aot 
Amendment Act 1867 enacts that, “ The Vice-Admiralty 
Court Act 1863 shall, together with this Act, apply to 
any Vice-Admiralty Court now established, or hereafter 
to be established in the Straits Settlements.” 

By an Order in Council, dated Jan. 9, 1863, Vice- 
Admiralty jurisdiction, excepting jurisdiction relating to 
prize or booty, was conferred upon the Supreme 
Consular Court for Constantinople; and by the same 
order the Provincial Consular Courts within the Ottoman 
Dominions were granted like jurisdiction within their 
respective districts. Dec. 4, 1875, a commission 
empowering the Lords of the Admiralty to create a vice- 
admiral and a Vice-Admiralty Court for the Colony of 
Fiji was substituted for a prior commission of July 1 
1875, empowering the Lords of the Admiralty to appoint 
a vice-admiral and Vice-Admiralty Court for the “ Fiji 
Islands.” Under the latter commission & judge was 
appointed in 1876. Dec. 28, 1877, a commiesion was 
jesued empowering the Lords of the Admiralty to appoint 
a Vice-Admiralty Court in the colony of the Leeward 
Islanda in lieu of the several Vice-Admiralty Courts then 
existing in the islands of Antigua, Dominica, Montserrat 
Nevis, Saint Christopher, and Tortola; and on Feb. L 


| 1878, a commission was issued by the Admiralty 
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dated the 28th July 1881, dismissing two cross 
Betitions, filed respectively by the China Mer- 
chants’ Steam Navigation Company and by Com- 
mander William Scott, in cross causes of damage. 
On the 21st July 1881 Commander Scott died, and 
on the following day an order was made sub. 
tituting the first lientenant of the Lapwing, 
Walter Bignold, in the commander’s place, Bignold 
being duly authorised to be so substitute , and 
consenting. (a) 

The cross causes of damage were brought in 
respect of a collision which took place between 
ihe Chinese Merchant Steamship Hochung nnd 
H.M. gun vessel Lapwing on the 17th April 1881 
off Ocksen Island, in the Formosa Channel. Tha 
petition of the China Merchant Steam Naviga- 
tion Company alleged (so far as is material) as 
follows : 


4. About & quarter past 10 o'clock, p.m,, of the 17th 
April 1881, the Hochung waa about eleven or twelva 
miles E. by N. of Ooksen Island, steering N.H. i E., 
magnetio, and with no sail set, was proceeding under 
steam at the rate of about nine knots an hour, The 
Hochung had all her regulation lights properly fixed and 
b me brightly, and a good look-out was kept on board 
of her. 

5. In those oiroumstances a dark object was seen 
ahead on the starboard bow of the Hochung, and distant 
between one and two miles, 

he said dark object was carefully examined and 
watched by the captain of the Hochung, who was in 
cuango of the watch, and no light of any kind was 
visible. 

7, In order to give a wider berth to the said dark 
object, the helm of the Hochwng was put slightly to 
starboard. 

8. A short time afterwards, the said dark object being 
then nearer, the masts and yards of & ship came into 
view, and smoke was also seen ; but no lights being then 
visible, it was believed to be & steamer northward bound, 
and almost immediately afterwards, the masta appearmg 
to open out very rapidly, a red light suddenly came into 
view, whereupon the helm of the Hochung was put hard- 
a-atarboard, and the whistle was blown twice: bnt the 
steamer, which afterwards proved to be Her Brittanio 
Majesty's gun vessel Lapwing, came rapidly on towards 


appointing a vice-adntiral and judge. Apparently no 
appointment has been made under a commission dated 
Sept. 6, 1880, empowering the Lords of the Admiralty to 
appoint a vice-admiral and judge for the Gold Coast 
Colony (settlements on the Gold Coast and Lagos united) 
instead of the separate Vice-Admiralty Courts then 
existing.—Hn. 

(a) Crown ships cannot be arrested, but the usual 
course is for the Admiralty to direct their prootor to 
appear and defend the action (The Athol, 1 W. Rob. 374; 
Lhe Volcano, 3 Notes of Cas.) In auch cases the practice 
is to proceed against the officer in command of the ship 
at the time of the collision, and should the Crown vessel 
be held to blame, the Government indemnifies the officer 
as their agent (Rogers v. Dutt, 3 L. T. Rep. N. S. 160). 
in consequence of thia immunity from arrest, questions 
have arisen under what circumstances 2, veesel may claim 
to be a Crown vessel (Fletcher v. Braddick, 2 N. R. 182; 
Hodgkinson v. Fernie, 26 L. J. 27, C. P.; The Parlement 
Belge, 4 Asp. Mar. Law Caa. 83, 234). The regulations 
to avoid collision, made under the provisions of the 
Merchant Shipping Aot 1854, and of the Merchant 
Shipping Aot Amendment Act 1862, do not apply to Her 
Majesty’s ships (The Topaze, 2 Mar. Law Cas. O. 8.38: 
10 L. T. Rep. N. S. 659), but tbe Admiralty direot 
instructions similar to the above regulations to be issued 
to the officers in charge of Her Majosty'a ships, and the 
breach of euch regulations is always admitted by the 
Admiralty to he negligence (H.M.8. Supply, 2 Mar. Law 
Cas. O. S, 262; 12 L. T. Rep. N. S. 799). 

This ig, perhaps, the first instance where, in conge- 
quence of the death of an officer proceeded against, the 
officer next in command has been substituted in the 
deceased'a pee. It is, however, a useful practice where 
the Admiralty really intends to defend the action —Ep, 
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the Hochung, and her stem having passed the Hochung’s 
foremast, and a collision being imminent, the helm of € C] 
Hochung was put hard-a-port, as a last chance of avoid- 
ing the collision or easing the blow: bnt the Lapwing 
rau stem on into the Hochung, & little abaft the engine- 
room, striking her with great force, and the Hochung 
sank shortly afterwarda. 

The petition of Commander William George 
Scott was (so far as material) as follows : 

2. The wind at this time (9.40 p.m. on the 17th April 
1881), was northerly and light, the weather waa overcast 


and gloomy, with occasional lightning and showers, and 


the Lapwing was steering S.W. b 


gradually until she headed W.N.W., and then steadied, 
the red and white lights of the Hochung at the time of 


such steadying, bear; i 
ae np ed ing about five points on the port bow 


6. Very shortly after this, the Hochung, which was 


alteration in the helm of the Hochung was perceived by 
the officer of tha wateh on board the Lapwing, the helm 
of the latter was put hard-a-port, the starboard engine 


was reversed full s i 
Ri gei Pu peed astern, and the port engine driven 


inding that the Hochwng continued to stand across 
the Lapwing's bows, the port engine of the Lapwing waa 


Lapwing, from abont fifty to seventy yards, she 
apparently Steadied hor belm, and the two vessels came 
into collision, the Hochung passing in front of the Lap. 
wing very rapidly, first carrying away the jib boom bow- 
Sprit and head gear of the Lapwing, and then the star- 
board quarter of the Hochung came into violent collision 
with the port side of the stem of the Lapwing, doing oon- 
siderable damage to the latter vessel, 

The Gross causes were heard on several daya 
during the month of July 1881, before the Chief 
Justice of the Supreme Court of China and Japan 
upon vivd voce evidence, and on the 28th July the 
learned judge dismissed both petitions, leaving 
each party to pay his own costs. 

in the judgment of the learned judge, he came 
to the conclusion that, on the balance of testi- 
mony. the Hochwng had failed to prove her case 
as to the relativa position of the two ships, and 
thet the masthead light of the Lapwing was not 
properly exhibited at the time of collision. With 
respect to the case of the Hochung, the learned 
judge said: “It was contended on behalf of the 
Lapwing that, if the court should come to the 
conclusion that the Lapwing was not on the star- 
board bow of the Hochung, as the latter had 
alleged, there would be an end of her case on the 
first petition, in conformity with the ‘ rigid but 
wholesome rule’ that has been laid down in The 
Anne (Lush. 55), The Hast Lothian (4 L. T. Rep. 
N. S. 487; 1 Mar. Law Cas. O. S. 76; Lush. 241), 
and The Haswell (Br. & Lush. 247), viz., that a 
plaintiff in Admiralty is only entitled to recover 
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the proposition is well founded. 
more recent case of The Alice an 
L. T. Rep. N. S. 753; 3 Mar. Law. Cas. O. S. 193; 
L. Rep. 2 P. C. 214) as an authority for these two 
positions—first, that, when two vessels are in 
motion, their bearings with regard to each other 
are a most material fact to be alleged and proved ; 
and, secondly, that, where & material allegation 
of the plaintiff's is disproved by the evidence, the 
case must altogether fail.” Then, after discussing 
the evidence, he proceeded : “ I, therefore, on the 
balance of testimony, decide not only that the 
Hochung has not proved what she alleged, but 
that her allegation has been disproved, and, 
therefore, on the rule I have mentioned, her peti- 
tion must be dismissed." With respeot to the 
Lapwing, he sad: “I think she must be taken, 
in her crogs-petition and in her preliminary act, 
to allege that her regulation bow and steam (mast- 
head) lights were properly exhibited at the time 0 
the collision, especially when these documents are 
read in connection with the fifth and seventh para- 
graphs of her answer to the Hochung’s petition. 
Now, it has been clearly shown that her steam 
(masthead) light at least was not properly exhibi- 
bited at that time, for it had been hauled down 
after the Hochung had been reported, and from 
three to four minntes—it may have been longer— 
before the collision, and was not re-hoisted till 
after the collision. I consider the allegation as to 
lights being properly exhibited a most material 
one, and as it has been clearly disproved, J. shail 
apply to the petition of the Lapwing the rule I 
applied to that of the Hochung, and dismiss it also. 
As in the result both petitions stand dismissed, 
there will be no order as to costs beyond ordering 
each party to pay one-half of the assessors’ lees. 
From this decision both parties now appealed. 
The case of the China Merchants’ Steam Naviga- 
tion Company on appeal submitted that the order 
or decree of the Supreme Court of China and 
Japan of the 28th July 1981, dismissing their 
original petition, was erroneous, and, further, 
that the petition against them was rightly dis- 
missed in the court below, but that it should have 
been dismissed with costs for the following, 


among other reasons: 
1. Because the lights of the Lapwing were not prop 
exhibited before the collision. 
2. Because a proper look-out was not kept by those on 


board the Lapwing. 
3. Because the helm of the Lapwing was improperly 


ported before the collision. 
4. Because the sugas of the Lapwing were not duly 


atopped and reverse 

5. Because the Lapwing was solely to blame for the 
said collision. 

6. Because, even on the facts as found by the judg- 
ment, the court should have held both vessels to blame, 
and should have directed the damage to be divided. 

In the case of Walter Lloyd Bignold on appeal 
it was submitted that the judgment dismissing the 
petition on behalf of the owners of the Hochung 
was right and ought to be affirmed, but that the 
judgment dismissing the petition on behalf of the 
Lapwing was wrong, for the following among 
other reasons : 


1. Because the lights of the Lapwing were properly 
exhibited while the two vessels were approaching and in 


erly 
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sight of one another, and ought to have been Been by 


those on board the Hochung. 
2. Because the fact that the masthead light of the 


Lapwing Was hauled down before the collision could not 
in the circumstances bave contributed to the collision. 
3. Because there was no look-out kept on board the 


Hochung. 
4. Because the Hochung was to blame for the oolli- 


sion in not having kept a proper look-out, in having im- 
properly starboarded her helm, and in not easing and not 
duly stopping and reversing her engines before the said 
collision. 

Butt, Q.C., Cohen, Q.C., and Masterman, for 
the China Merchants’ Steam Navigation Com- 
pany. — The story on behalf of the Hochung, 
as to the relative bearings of the ships, when 
they became visible to end approached each 
other, is the true version. The Lapwing at 
the time of collision had no masthead light, 
and on the ruling of The Hibernia (31 L. T. 
Rep. N. S. 805; 2 Asp. Mar. Law Cas. 494), 
even though the absence of the light did not 
contribute to the collision, which is denied by 
those on board the Hochung, the Lapwing 
should be held to blame. The non-compliance by 
the Lapwing with the regulations in respect to 
lights materially contributed to the collision. On 
the facts found below both vessels should be held 
to blame, and the damage divided. 

Dr. Dean Q.C., A. Staveley Hill, Q.C., and Stokes 
for W. L. Bignold.—The judge in the court below 
has found on the balance of testimony, that the 
version of the Lapwing as to the relative, positions 
of the vessels was correct. Presuming that the 
masthead light of the Lapwing was wanting at the 
time of collision, yet, in accordance with the deci- 
sion in The Fanny M. Carvill (302 L. T. Rep. N. S. 
646; 2 Asp. Mar. Law Cas. 565), the Lapwing 
would not be to blame, seeing thet the absence of 
the masthead light conld have bad no possible 
connection with the colision. The decisions in 
Tha Anna (Lush. 55), The East Lothian Q4 L. T. 
Rep N. S. 487 ; 1 Mar. Law Cas. O. S. 76; Lush. 
941, The Haswell (Br. & Lush. 247), and The 
Alice and the Rosita (19 L. T. Rep. N. S. 753; 8 
Mar. Law Cas. O. S. 193; L. Rep. 2 P. C. 214), 
are authorities for the suit of the Hochung being 
dismissed, on the ground that the proof was not 
secundum allegata et probata. 

The judgment of their Lordships was delivered 


by 

Sir Rosert P. CoLLIER.—This is a case of col. 
lision between the Hochung, a steamer belonging 
to the Chius Merchants’ Steam Navigation Com- 
pany, and Her Majesty's gunboat Lapwing, which 
happened on the 17th of April 1881, about 10.30 p.m. 
twelve miles off Ocksen Island, on the coast of 
Chins. The weather seems to have been calm; 
there was very little wind. Cross-anits have 
been instituted by the Steam Navigation Company 
and by the lieutenant of the Lapwing, who has 
been substituted for the commander who is, unfor- 
tunately, dead. The cases of the two vessela may 
be very shortly stated. They were steering in 
almost opposite courses, 80 as to be nearly meetin 
vessels, there being but a point or a point aus 
half's difference between their courses. The 
Lupwing represents herself to have been steerin 
S.W.by W.à W; the Hochung N.E. by E. 1E The 
case of the Hochung is in substance ma 
she first saw, at & distance of two or three miles 
the Lapwing as a dark object in the water, havin ; 
no lights of any description on her starboard LA 
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bow, and that being so the Hochung, supposing 
that the Lapwing was going to pass to starboard, 
starboarded her helm, and by that means turned 
to tho northward; and that the collision occurred 
in consequence of the Lapwing porting her helm 
and thus meeting the Hochung. The case of the 
Lapwing is, that the two vessels were nearly 
Meeting each other, their courses being only 
divergent by a point ora point and a half, and 
that they were port bow to port bow; that the 
commander of the Lapwing kept his course for a 
considerable time, when he ported his helm in order 
to give the Hochung a wider berth; that the 
Hochung, instead of continuing her course or 
porting in either of which cases there would have 
been no collision, starboarded her helm, and 
thereby came right across his bows, and this 
caused the collision. These are in substance the 
cases of the two vessels. There is also an allega- 
tion on the part of the Hochung that the Lapwing 
had no proper lights according to the regulations, 
and there is u denial of this on the part of the 
Lapwing. The learned judge found both vessels 
to blame. He adopted the version of the Lapwing 
as to the relative fe tics of the vessels, and as 
to the duty of each to steer her course under the 
circumstances, and he found the Hochung was to 
blame in that respect. He also found the 
allegation that proper lights had not been 
exhibited by the Lapwing proved. He therefore 
found both vessels to be in fault. Their Lordships 
are sensible of the advantage which the court below 
has of hearing and seeing the witnesses, and are 
not disposed to reverse decisions come to upon 
oral evidence, unless there is a very strong reason 
to suppose that the court below has come to a 
wrong conclusion. Their Lordships see no reason 
to suppose that the court has come to a wrong 
conclusion on either of the points which have 
been indicated. With respect to the positions 
und courses of the vessels, their Lordships observe 
that not only is there a conflict between the 
witnesses called on behalf of their respective 
vessels, but that some of the witnesses who are 
called by the Hochung who were on board the 
Lapwing, and who are disposed to give evidence 
in favour of the Hochung, corroborate the state- 
ments of the crew and officers of the Lapwing with 
respect to the courses of the two vessels. It is 
impossible for their Lordships, acting upon their 
general rules, to reverse & decision supported by 
such evidence, y 
lights it was admitted by the officer of the Lapwing 
that the principal light, the masthead light of the 
Lapwing had been bauled down some three or 
four minntes (it might have been more) before the 
collision ; and this is confirmatory of the statement 
of the captain and crew of the Hochung that uo 
light was visible on board the Lapwing. There 
is also some evidence (whether the learned judge 
attaches great importance to it or not does not 
distinctly appear) that her port side light was 
burning somewhat dimly, so that probably it could 
not be seen at so great a distance as it ought to 
have been, although unquestionably it was some 
time before the collision. Their Lordships 
therefore think that the finding of the learned 
judge upon the second point, namely, that the 
Lapwing failed to comply with the regulations 
with respect to exhibiting lights was proved. 

The question then arises whether, this being so, 


of collision it appears 


With respect to the question of 


and that the Lapwing continued on her starboard | the learned judge was right in dismissing both 


suits, and it becomes necessary to refer to the law 

eating upon this subject. The 17 & 18 Vict. 
c. 104, s. 298, commonly called the Merchant 
Shipping Act, enacts as follows: “If in any case 
to the court before which 
the case is tried that such collision was occasioned 
by the non-observance of any rule for the exhibi- 
tion of lights or the use of fog signals, issued in 
pursuance of the powers hereinbefore contained, 
or of the foregoing rule as to the passing of steam 
and sailing ship or of the foregoing rule as to a 
steamship keeping Lo that side of a narrow channel 
which lies on the starboard side, the owner of the 
ship by whioh such rule has been infringed shall] 
not be entitled to recover any recompense 
whatever for any damage sustained by such ship in 
such collision, unless it is shown to the satisfaction 
of the court that the circumstances of the case 
made a departure from the rule necessary." 
This enactment for a certain time altered 
the rule of the Court of Admiralty that, 
where it appears that both parties in cross gnitg 
are to blame, the damage shall be apportioned 
between them, But the rule was restored by the 
25 & 26 Viot. o. 63, which repealed the section 
last quoted and enacted (sect, 29) that, “If in any 
case of collision it appears to the court before 
which the case is tried, that such collision was 
occasioned by the non-observance of any regula- 
tion made by, or in pursuance of this Act, the ship 
by which such regulation has been infringed, shall 
be deemed to be in fault, unless it is shown to the 
Satisfaction of the court that the circumstances 
of the case made a departure from the regulation 
necessary.’ In the absence, therefore, of any 
enactment to the effect that the plaintiff shall not 
be entitled to recover any recompense, tha 
ordinary rule of the Admiralty became again 
applicable to cases of collision, where both parties 
were to blame. A more recent statute, the 36 & 
37 Vict. c. 85, s. 17, further enacts that, “If in 
any case of collision, it is proved to the court 
before which the case ia tried, that any of the 
regulations for preventing collision contained in 
or made under the Merchant Shipping Acts, 
1854 to 1873, has been infringed, the ship by which 
Such regulation has been infringed ,shall be deemed 
to be in fault, unless it is shown to the satisfac- 
tion of the court, that the circumstances of the case 
made departure from the regulation necessary," 
This last enactment renders it unnecessary for 
the plaintiff to prove that the collision was 
occasioned by the non-observance of the regula- 
tions; he proves default on the part of the defen- 
dant by merely showing that the regulations have 
been infringed. This latter section has received 
interpretation from this board in several cases. 
It may be enough to refer to the case of The 
Hibernia (2 Asp. Mar. Law Cas. 454; 31 L. T. Rep. 
N.S.805.) In this case, decided on the terms of 
the last statute, i& was held that a ship not 
exhibiting proper lights was in fault, even if tha 
want ot lights did not contribute to the collision. 
This case may be considered as having been 
qualified to à certain extent by a subsequent case, 
The Fanny M. Carvill (2 Asp. Mar. Law Cas. 565; 
32 L. T. Rep. N. S. 129, 646), in which this board, 
affirming a decision of Sir Robert Phillimore, 
expressed itself in these terms: “ There remain, 
however, two other possible constructions. The 
fact is that, on proof of an infringement of any 


MARITIME LAW CASES. 
Tue R. L. ALSTON. 


Priv. Co.] 


43 
[Cr. or Arr. 


of the regulations for preventing collisions, there 
arises, subject only to the qualification contained 
in the final clause of the section, an absolute 
presumption of culpability against the vessel 
guilty of suoh infringement, to which the court 
is bound to give effect, whatever the nature of 
the infringement may be. The other is, that the 
infringement must be one having some possible 
connection with the collision, or in other words, 
that the presumption of culpability may be 
met by proof that the infringement could 
nob by any possibility have contributed to 
the collision.” And the same doctrine has been 
laid down by Sir Robert Phillimore in very much 
the same terms in a subsequent case of The 
Englishman (37 L. T. Rep. N. 8.412; 8 Asp. Mar, 
Law Cus. 506; 9 P. Div. 18; 47 L. J. 9 Prob.). 
Applying the law as thus laid down, it appears 
to their Lordships in this case that, at all events, it 
has not been shown that the non-compliance by the 
Lapwing with the regulations in respect to lights 
could not have contributed to the collision. (a) 
On the contrary, they are inclined to think that, 
in all probability, it did materially contribute to 
the collision. That being so, the ordinary rule 
of the Admiralty Court applies as to the division 
of damage. It has been suggested by one of the 
learned counsel for the respondents that the 
learned judge was right in dismissing both suits, 
or at all events in dismissing the suit of the 
Hochung, on the ground that the proof was not 
secundum allegata et probata; but it appears to 
their Lordships that there is a sufficient allegation 
on the part of the Hochung that the Lapwing 
infringed the regulations with respect to lights; 
and, putting aside all the rest of their allegations, 
that would entitle the owners of that vessel to 
recover upon the proof of the infringement of the 
regulation with respect to lights. The allegations 
of the Lapwing of improper navigation by the 
Hochung ave also sufficient and established. That 
being so, the ordinary rule of the Court of 
Admiralty applies; and therefore it will be 
necessary that the judgment should be varied by 
directing that, instead of the two petitions being 
dismissed,.the damage should be divided between 
the parties according to the Admiralty rule, 
which is, that each party shall obtain from the 
other half of the damage which he has suffered. 
Their Lordships will therefore advise Her Majesty 
to vary the judgment in the manner which has 
been above intimated. There will be no costs on 


either side. 
Solicitors for the company, Harwood and 


Stephenson. : 
Solicitor for W. L. Bignold, F. Stokes. 


(a) This decision applies the provisions of the Mer. 
chant Shipping Act 1873, sect. 17, in an action which is 
really against a Queen’s ship, although there is nothing 
in the Statute saying that it shall apply to Queen’s 
ships. If the court considered that the Aat dealt merely 
with procedure, orthat they could look behind the actual 
party, no exception could be taken to their decision, but 
the point does not seem to have been raised in argument. 
—Ep, 


| Supreme Court of Judicature, 
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SITTINGS AT WESTMINSTER. 
Nov. 25 and 27, 1882. 
(Before Bageattay, BRETT, and Linprzy, L.JJ.) 
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APPEAL FROM THE PROBATE, DIVORCE, AND 
ADMIRALTY DIVISION (ADMIRALTY.) 


Collision —Speed— Rules for the Navigation of the 
River Tees, Art. 99. 


In vule 22 of the Rules for the Navigation of the 
River Tees, providing that “ no steamship shall at 
any time be navigated in any part of the river at 
a higher rate of speed than a maximum speed of 
six miles an hour,” the speed mentioned is speed 
over the ground and not through the water. 

Judgment of Sir Robert Phillimore reversed (46 
L. T. Rep. N. 8. 208; 4 Asp. Mar. Law Oas. 509 
7 P. Div. 49). 

Tuts was an appeal by the plaintiffs from a decision 

of Bir Robert Phillimore assisted by Elder Brethren 

of the Trinity House, by which, on the 8th Feb, 

1882, he had found the steamships Lady Mostyn 

and the R. L. Alston both to blame for a collision 

in the River Tees on Nov. 6, 1881, by reason of 
the construction which he placed upon rule 22 of 
the Rules for the Navigation of the River Tees. 
The case is fully reported in the court below, 
where the facts are set out (4 Asp. Mar. Law 

Cas. 509; 46 L. T. Rep. N. S. 208). From this 

decision the plaintiffs, the owners of the Lady 

Mostyn, now appealed ot: the ground that the word 

“speed” in the above-mentioned 22nd rule, which is 

“no steamship shall at ang time be navigated in 

any part of the river at a higher rate of speed than 

& maximum rate of six miles per hour” meant speed 

over the ground, and not through the water as 

held by the learned judge below. 


Bult, Q.C, and Cohen, Q.C. for the appellants.— 
If the construction be through the water, a steem- 
ship with a three-knot tide could upproach a vessel 
at anchor at the rate of nine miles an hour, and 
yet be within the rule, whilst a steamship going 
against the tide could only approach at the rate 
of three miles an hour. Nine knots an hour is an 
improper rate of speed in a crowded river, seeing 
that considerable damage may be caused by the 
wash to vessels at anchor and to the banks, quite 
apart from danger of collision. The succeeding 
rule which provides for a maximum rate of speed of 
three miles per hour in a fog, on the construction 
of the learned judge below, would make it perfectly 
legitimate with a three-knot tide for one vessel to 
go at six knots an hour in a fog, but the other, 
were the tide running at any rate over three knots 
an hour, conld not go at all. On the construction 
of through the water,a vessel going against the 
tide has all the force of the tide to stop 
her progress if necessary; whereas in the case 
of a vessel going with the tide at about nine 
knots this force is wanting—in fact the tide helps 
to keep up her excessive rate of speed. In the 
regulations for the navigation of the Thames, 
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speed is to be taken as rate over the ground, | the rule is, 


which shows that our construction of apeed is 
workable, and commends itself to the Thames 
authorities. (a) It is obvious that rate over the 
ground can easily be ascertained by noticing the 
landmarks on the bank. 


È. E. Webster, Q.C. and W. G. F. Phillimore for 
the respondents.— Speed can only be ascertained 
with certainty by noting the number of the 
revolutions of the engines. As the tide is ever 
varying in force, if speed means rate over the 
ground, it would be incumbent upon those 
navigating the Tees to be always watching the 
tide and varying the revolutions of their engines 
accordingly. There would be the further difficulty 
in the case of unknown eddies, tides at points, dc., 
which would make it constantly necessary to alter 
the speed of the steamship, supposing the 
existence and force of these eddies and tides were 
known. Besides it is only for a short time that 
the tide ruus with such force as to give a vessel 
an undue rate of speed. The fact that in the 
Thames rules the words *over the ground" are 
inserted, shows that without them “speed” is to 
have its ordinary nautical meaning of rate through 
the water. Although by day it may be possible 
to approximate the rate over the ground by noticing 
landmarks, this is not so at night when landmarks 
are not visible. A vessel going with the tide 
requires considerable speed, to enable her to 
steer with ease and rapidity. 


Buit, Q.C. in reply.—The difficulty as to varying 
tides and unknown eddies is easily met by going 
at a rate slightly within the maximum authorised 
rate. 


Baceattay, L.J.—About two o'clock on the 
morning of the 6th Nov. last yeur, a collision took 
place in the river Tees between two steam-vesselg, 
the Lady Mostyn ard the R. L. Alston. There is a, 
bye-law or rule regulating the navigation of steam- 
vessels in the river Tees, and tbat bye-law fixes the 
maximum of speed at which steam-vessels 
navigating the Tees may proceed. The rule is in 
these terms: * No steamship shall at any time be 
navigated in any part of the river at a higher rate 
of speed than a maximum rate of six miles per 
hour.” Shortly before the collision, the Lady 
Mostyn was proceeding down the river with a 
speed of five knots over the ground, having at 
the time the tide against her, the rate of the tide 
being assumed for the purpose of tke argument 
as three knots an hour. Consequently the Lady 
Mostyn, in order to proceed five knots over the 
ground, must have been proceeding at the rate of 
eight knots through the water. If the rate of 
speed referred to in rule 22 means the rate of 
going through the water, she was exceeding the 
maximum which the rule allowed her to adopt; if, 
on the other hand, the true meaning of the rate of 
speed in the rule was the rate of going over the 
ground, she was within the limit. The learned 
judge in the Admiralty Court has come to the 
conclusion that the true construction to be put on 


(a) The rule referred to ia Rule 15 of the bye-laws for 
ihe regulation of the navigation of the river Thamea 
approved by Order in Council, dated March 18, 1880, and 
is as follows: “Steam vessels navigating the river 
between Barking Creek and London Bridge, other than 
Tiver passenger steamers certified to carry passengers in 
smooth water only, shall never exceed a Rpeed of seven 
statute miles per hour over the ground whether with or 
against the tide,"—Ep. 


that the rate of speed is to be regulated 
by the going through the water, and not by the 
going over the ground, and from that decision the 
present appeal is brought, and it is the only 
question which we have to consider on the present 
appeal. We must, first of all, have regard to 
what must be supposed to have been the object of 
the framers of this bye-law, which is made under 
Act of Parliament. I think there can be no 
qnestion, that it was made for the purpose of 
protecting and guarding, as far as might be 
possible, against a collision in theriver. 1t may 
perhaps be suggested that it was formed also with 
a view of protecting the banks of the river, which 
might be injured by a high rate of speed, but I 
think the more important object would be that of 
preventing collisions. Collisions may be of 
several kinds. There may be a collision between 
two steam-vessels proceeding in different direo- 
tions; there may be a collision arising froma steam- 
vessel proceeding at a certain speed, and coming 
in contact with some fixed object, as for instance 
a vessel at anchor; or there may be a collision 
between a steam-vessel going at a certain rate of 
speed and some other vessel, not a steam-vessel 
perhaps, crossing the course, or otherwise moving 
about ata greater or less rate of speedinthe current 
of the stream ; and we must consider that this rule 
is intended to be applicable to each and every of 
the several kinds of collision which may occur. It 
appears to me that directly we attempt to test the 
meaning of the words “rate of speed” by con- 
sidering how they would operate and bear on the 
case of a collision between a steam-vessel in motion 
and an object at rest, or slightly moving, the 
construction contended for by the appellants has 
every element of being the right construction, If 
the rule is to be the rate of going through the 
water, and not the rate of going over the ground, 
a vessel having the tide in her favour and 
approaching an object at rest, or only slightly 
moving, would be at liberty to go at the fuil 
extent of the six miles over the ground, together 
with whatever the rate of the tide might be at 
the time, bringing the speed up in the case 
assumed to nine knots an hour. Therefore one 
hardly requires to have the position more than 
stated, to say that one can hardly suppose that it 
was the intention of the framers of that regulation 
that, if there was a three-knot tide running, the 
vessel which was coming in with the tide in her 
favour might go at the rate of nine knots an hour, 
whereas the one which was coming with the tide 
adverse to her should only go at the rate of three 
knots an hour. That seems to mean unreason- 
able construction. Whereas the construction 
contended for by the appellants, which is the 
rate over the ground, would allow each one to 
approach at the rate of six miles an hour; and the 
risk of collision is proportionate to the rate at 
which the vessels are, if both are in motion, 
approaching each other, or if one is at rest and 
the other in motion, the rate at which the one ig 
approaching the fixed object. 

I confess it appears to me that that is sufficient to 
suggest what would be the proper interpretation to 
putuponthe rule. Ifthe other interpretation were 
put upon it, it seems to me that it would lead to an 
irrational conclusion. But it has been suggested, 
and the argument was put prominently forward by 
the counsel for the respondents, that the very object 
of this rule was, that there should be something 
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in it by which the party navigating the vessel 
should know for certain what he ought todo. I 
ventured to suggest in the course of the argument 
that whoever had charge of the navigation must 
know at what rate bis vessel was moving through 
the water substantially. If he is in any doubt so 
far as regards the actual rate of the tide, a small 
diminution from the maximum rate of speed 
allowed would be sufficient to enable him to 
proceed with reasonable certainty. At the same 
time, I cannot help thinking that the greater 
number of those navigating the river Tees must 
know at what rate of speed the tide is moving at 
2 particular time when they are going up or 
coming down thestream ; and although there may 
be some exceptional circumstances causing at a 
particular time some little variation, that is a 
matter that could be guarded against. The 
argument of the counsel for the respondents was 
that, although a man can approximately tell at 
what rate the vessel is going through the water, 
he cannot always tell at what rate she is going 
over the ground. If he cannot so accurately 
ascertain it, it seems to me that by alittle care 
and a little keeping within the maximum amount 
he might always be on the safe side; but what the 
counsel for the appellants have said is a strong 
illustration that it is not so difficult to ascertain 
at what rate the sbip is going over the ground, 
because, in the Rules forthe Navigation of the River 
Thames, tha rate of speed is there to be regulated 
in accordance with the rate of speed of going over 
the ground. It is therefore not so difficult to 
ascertain with any reasonable degree of certainty 
what ia the rate of speed over the ground. I quite 
agree with the observation that the rules of one 
particular river can hardly be construed by the 
rules which are applicable to some other river ; 
but it certainly appears to me to afford an answer 
to an argument auch as that put by the counsel 
for the respondents, as to the rate being uncertain 
Bt which the vessel is going over the ground. 
I think that, although the object of the framers 
might have been to some extent for the protection 
of the banks of the river, what has been said with 
regard to the risk of collision appears to me 8 
strong reason for the rule to be construed to mean 
the rate of speed over the ground rather than 
the rate of speed through the water, although the 
rate of speed might affect the banks of tbe river 
by reason of the wash. Yor these reasons I thi 
that the construction which the learned judge has 
put upon the rule is not that which the words 
properly bear, and that this appeal should be 
allowed. 

Brett, L.J.—In this case the vessel Lady 
Mostyn is found to be partly to blame, not on the 
ground of the speed at which she was approaching 
another vessel with regard to the two vessels 
themselves, but simply on the ground that she 
has committed a breach of one of the bye-laws ot 
the Tees Conservancy regulations, and the 
question is raised, whether the construction which 

as been put upon one of these rules by the 
learned judge of the Admiralty Court is that 
which ought to be adopted, That is the only 
question which is before us. I think it must 
be obvious to anybody who reads this rule that i$ 
18 capable of two constructions. It is unfortu- 
nately expressed in such language that it leaves 1t 
quite as much open with regard to its form of 
expression to the one interpretation as to the 
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other. What, then, is tobe done? We must try 
and get at the meaning of what was intended by 
considering the consequences of either construc- 
tion. The rules are made for the navigation of a 
river which would be crowded with vessels, and 
of a river with banks in sight, and we must 
consider which is the more reasonable construc- 
tion. Now it isundoubted, as my learned brother 
has pointed out, that there are three kinds of 
collision. With regard toa steam-boat she may be 
in danger of coming into collision with an 
approaching steamer; she may be in danger of 
coming into collision with a vessel at anchor; she 
may be in danger of coming into collision with a 
sailing vessel which is tacking across, and which 
therefore, in a narrow river and for the purposes 
ofthis rule would be in much the same position 
as a stationary object. With regard to the 
danger of collision there are alwaystwo matters 
to be considered as to the conduot of the vessels, 
one is as to her course and the other is as to her 
speed. There are rules for avoiding danger of 
oollision in regard to both these considerations. 
There are always rules with regard to the course; 
that is to say, when a vessel is approaching 
another vessel she has to steer in a particular 
way. ‘That is for the purpose of avoiding danger 
of collision with respect to her course. There are 
always other rules as regards the rate of speed, 
that is her facility for stopping in timeto avoid 
a collision. This rule has nothing to do with 
steering; there are other rules, no doubt, with 
regard to steering. Rule 22 and the next one to 
it are concerned only with that part of the 
navigation of the steamship which relates to her 
power to stop herself when there is danger of 
collision. 

Ithink we have exhausted almost every possible 
mode of viewing tbi8 case. The one which 
governs my decision certainly is this, that the 
rule is laid down with regard to the naviga- 
tion of steamers in a crowded river with visible 
banks. I know that during the night the banks 
may not beseen; but these rules are made for the 
day as well as for the night, and probably are 
made for the day rather than for the night, 
because there is, I suppose, much more navigation 
in the day-time than in the night-time. On the 
construction of the rule—and this is what has 
most governed me—it must be obvious that a 
vessel going against a strong tide has a much 
greater facility than one which is going with the 
tide, because, however fast a vessel may be going 
through the water when she is going against the 
tide, the moment she tries to stop herself she has 
to assist her in stopping the force of the tide which 
is coming down upon her; whereas in the case of 
the vessel which is going with the tide the 
moment she tries to stop herself she has the 
force of the tide still carrying her on, and in order 
to stop herself really she must not only take off 
from herself the speed of which she herself is the 
cause, but she must so stop herself as to act 
against the force of the tide which is still carrying 
her on. It is said that, ifthe two vessels are 
approaching each other end on, the one against 
the tide and the other with it, that is not a matter 
to take into consideration. I very much doubt 
that; but it is most undoubted that it is very 
material when a vessel is approaching another 
vessel at anchor, or a vessel coming across the 
tide, which is very much the same as if she was 
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stationary. 1t is impossible to understand that 
anybody drawing these rules with regard to the 
navigation of steamers in a crowded and some- 
what narrow river, should be supposed to admit 
for a moment that a steamer should be approach- 
ing any fixed object, or even a moving object, at 
the rate of ten miles an bour. That seems to me 
to be monstrous, and could not have been intended. 
That seems to me to be the real consideration 
which governs this matter. No doubt we have 
had difficulties about this interpretation. The 
great difficulty put to us was, the difficulty of 
judging of the rate of speed, and it was said that, 
if a vessel is in motion, her rate of speed can only 
be judged by the rate at which she is going 
through the water. But when a vessel is-in the 
ocean, it is very much as if those on boerd were 
in a carriage driving across Salisbury Plain 
without a mark on it, when no doubt it would be 
very difficult to tell at what rate the carriage is 
going; bot when a carriage is going along a road 
marked with milestones, it is easy to tell at what 
rate the carriage is going by marking one mile- 
stone and seeing bow long it is before reaching 
another. The points in a river with banks are 
very much more like a road marked with mile- 
stones than like Sslisbury Plain, because there 
are marks and steeples and other things which 
everybody navigating the river knows perfectly 
well, and by which he can judge of the rate of 
speed at which the vessel is going over the 
ground. He can judge by seeing how long the 
vessel is in going from one known mark to 
another known mark on the bank. An express- 
ion used before us, which is one of the nautical 
expressions to which we are accustomed, is, that 
this is to be the rate at which the vessel is going 
* over the ground ;" but there is another equally 
well-known expression, which in a river seems to 
me to be the more apt, that is, the rate at which 
she is going “by the land," that is, by any fixed 
object on the land. Therefore the difficulty of 
judging of the rate of speed seems to me to 
vanish. Then comes tke question, whether the 
two rules (rules 22 and 23) must be construed both 
alike. That would lead to a difficulty, which 
is supposed to suggest itself under the second 
rule. There are, as Mr. Butt and Dr. Phillimore 
pointed ont, questions of contrary difficulties. 
There are difficulties both ways, and I cannot say 
that I think it is a well-drawn rule, but I agres with 
Mr. Butt, that the difficulty which he puts against 
Dr. Phillimore is greater than the difficulty 
which Dr. Phillimore puts against Mr. Butt. 
That which governs me is, 1 think, the real 
impossibility of supposing that anybody would 
allow a steamer to go in & crowded river with the 
tide past the land at the rate of ten or eleven 
miles in the hour. I therefore venture to differ 
from the learned judge of the Admiralty Court as 
to the construction of this rule. 

Linpizy, L.J.—I also am of opinion that the 
construction put upon the 22nd rule by the 
learned judge in the court below cannot be 
supported. The duty of the court is to construe 
these rules. Rule No. 22 is one ofa series headed, 
* Bye-laws for regulating the navigation of steam 
and otber ships.” Now the language of rule 22, 
which is the one we have to deal with,is this: 
* No steamship shall at any time be navigated in 
any part of the river at a higher rate of speed 
than a maximum rate of six miles an hour.” The 


A 
0 a e a 


question is, what does that mean? Some light 
is thrown upon that by rule 29, which runs thus: 
“No ship shall be allowed to drift in any part of 
the river or harbour. Every ship must be pro- 
perly navigated or moored. "Therefore navigation, 
as I understand it, means “moving otherwise 
than by drifting;” that is, it seems to me, the 
motion imparted to the ship by steam, her 
engines, and so on. That is navigation, as I 
understand it. Now, we have to ascertain the 
rate of speed. Here again light is thrown upon 
this clause by other clauses, which refer to * dead 
slow,” “full speed,” “half speed,” “quarter 
speed,” and so on. I confess it seems to me, 
speaking rather as a landsman than as a nautical 
man, that what was meant by that was, the rate 
over the Jand, the rate at which the ship travels 
from one fixed point to another, the object being 
to avoid collision, either with fixed objects or with 
moving objects. If the objects are moving, they 
may be moving in the same direction, or in con- 
trary directions; or they may be at anchor, 
That would be the construction that I should put 
upon it simply from a study of the rules and 
from considering the object which I conceive the 
rules have. 

But I must say, I do feel considerably puzzled 
by the expression in the judgment below that 
the construction put upon the rule by the court 
below is the natural construction. I did not 
understand in what sense it could be supposed to 
be the natural view; but I think I understand 
what it is now, although 1 did not understand it 
at first. If the ship is out ab sea without any 
visible object in sight and with no method of 
ascertaining the rate of speed over the ground, 
the only way of ascertaining the speed is, by 
the log or by the engines, that is, by the rate 
of the ship going through the water. That is 
intelligible enough, and one sees it is so. It is 
not possible in a moment, I suppose, to tell at 
what rate a ship is going, whether a steamship 
or a sailing vessel, over the ground, in a place 
where observations cannot be taken. It may be 
found out after a time at what rate she has been 
going, by taking certain observations at certain 
distances between certain points, and soit may 
beascertained what distance she has traversed ; 
but there is no way that I know of except by 
means of the log or some other such method of 
ascertaining at what rate a ship is going through 
the water. Therefore in that sense the rate of 
the ship might besaid to be naturally the rate of 
the ship through the water. But totally different 
constructions apply to & vessel going along a 
river, and the same reasoning cannot be used. 
At all events in England our rivers are not so 
wide that we cannot tell at what pace we are 
going along the Jand, and that isreally an answer 
to the observations of the respondents’ counsel, 
His observation is quite true that it is difficult to 
tell at what rate the vessel is going, unless those 
on board have landmarks to guide them. They 
can tell if they have church towers or other 
things, or landmarks of any sort or kind which 
are known to navigators. Therefore the difficulty 
which he has suggested about the want of 
certainty, appears to me to be met by considering 
the place that the rules are dealing with. The 
other points that have been urged upon the court 
strengthen the same view, and I confess it appears 
to me the true construction of this rule is, that the 


MARITIME LAW CASES. 


47 


MN —MwwwMwMt— 
LM ——————— MÁÉÁÉÉ I ——————————— 


Q.B. Drv.] 


rate of speed in 22 means rate of speed over 
the ground, and nob rate of speed through the 
water. The judgment must therefore be reversed. 
The appeal will be allowed with costs, and the 
action remitted to the court below to be decided 
there in accordance with the construction placed 
by this court on the rule under consideration. (a) 
Appeal allowed. 


Solicitors for the plaintiffs, Gregory, Rowcliffes, 
and Co., agents for Hill, Dickinson, and Light- 


bound, Liverpool. 
Solicitors for the defendants, Pritchard, and 


Son, agents for Turnbull and Tilly, West 
Hartlepool. 


HIGH COURT OF JUSTICE. 


QUEEN’S BENCH DIVISION. 


Wednesday, March 7, 1883. 
(Before Cave and Day, J.J.) 


HaicH AND OTHERS v. Royat Matt Steam PACKET 
Company. (b) 

Carriage of passengers—Death by megligence— 
Contract— Exemption from liability — Collision. 
The ticket of a passenger by a steamer of defendants 

contained a notice that the defendants would not 

be responsible for any loss, damage or detention 
of luggage under any circumstances ; and that 
they would not be responsible for the maintenance 
or loss of time of a passenger during any detention 
of their vessels, nor for any delay arising out of 
accidents, nor for any loss or damage arising 
from perils of the seas, or from machinery, boilers, 
or steam, or from any act, neglect or default 
whatsoever of the pilot, master, or mariners. 
Held, upon demurrer, that this provision exempted 
the defendants from liability in an action for the 
lose of life of a passenger by negligence of the de- 
fendants’ servants in a collision with another ship. 
Tis was a demurrer to a statement of defence. , . 

The plaintiffs, who are the executors of the will 
of Charles Schwind, deceased, sued for the benefit 
and on behalf of his wife and children, for 
damages, caused. (as alleged) by the negligence ot 
the defendants’ servants on board the defendants 
steamship Douro, whereby the said steamship 
having come into collision with another ship 
M sunk, and the said Charles Schwind lost his 

ife. 

The defendants, amongsi other defences, alleged 
that the contract of carriage between themse!ves 
and the said Charles Schwind exonerated them 
from liability for the alleged negligence. , 

By consent of counsel on both sides the 
Statement of defence was taken as amended by 
the substitution for the words therein used of the 
words printed on the passenger's ticket, which 
was given to the said Charles Schwind as a receipt 
for hig passage money, signed by an agent of the 
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(a) Feb. 14,1883. The case came on, for hearing on 
the merits before Sir R. Phillimore, assisted by Trinity 
Masters, and the court finding that the speed of the Lady 

ostyn was & proper speed within the meaning of the 
rule as construed by the Court of Appeal, and that she 


Was properly navigated, pronounced the R. D. Men 


alone to blame for proceeding at an improper t 
not taking proper measures to keep out of the way o 


the Lady Mostyn.—Ep, 
Q) Reported by M, W. McEELLAR Eade Barrister-nt-Law. 


HAIGH AND OTHERS v. Roya MAIL STEAM PACKET COMPANY. 
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The following “notice” was the material 
of the ticket : aterial part 


Passengers not embarking after takin: i 

will forfeit half the a a g thei Ui 
, Passengers are to pay for whatever wines, spirits, malt 
liquors, or mineral waters they may order. j 

Each adult saloon passenger issllowed to carry twenty 
cubic feet of luggage; above that quantity will be 
charged for. All specie, bullion, jewellery, or other 
treasures carried by passengers must be shipped aa 
treasure, and paid for at the established rates of freight 
Merchandise is not allowed to be carried under the 
designation of luggage. 

Children paying half or quarter fares, or those con- 
E free, are not to be allowed seats at the saloon 

e. 

The company will nof be responsible for any loss 
damage, or detention of luggage under any ciroum- 
PLE ill have t th 

uggage wi ve to pass through the 
House abroad, whether British or foret and on 
distinctly labelled with the passenger’s name and desti- 
nation. 

The company will not be responsible for the main- 
tenance of passengers, or for their loss of time, or any 
consequenceresulting therefrom during anydetention con- 
sequent upon the ocourrence of any cause to prevent the 
vesgela from meeting at the appointed places, nor for any 
delay arising out of accidents, nor for any loss or damage 
arising from perila of the sea, or from machinery, boilers 
or steam, or from any act, neglect, or default whatsoever 
of the pilot, master, or mariner, nor for any conge- 
quences arising from sanitary regulations or precautions 
which the company’s officers or Local Government autho- 
rities may deem necessary, or should such sanitary 
regulations or precautions prevent embarkation or dia- 
embarkation. 

No person can be received on board the company’s 
ships when mirar from any infectious disorder, and if 
in the course of thc voyage any passenger should be 
found to be suffering from a disorder of that character 
he will be required, at hia own expense, to find accomo- 
dation at any port in which the vessel may happen to be 
at the time, or at the first port she may reach after dis- 
covery of the existence “Gf the disorder, it being under- 
stood that, when sufficiently recovered, such passenger 
will be conveyed to his destination in one of the com- 
pany’s vessela. ^ 

Any passenger i8 Hable to a penalty of 1007. who 
carries gunpowder or other goods of & dangerous nature 
(stat. 17 & 18 Vict. c. 104), for example, luoifer matches, 
chemicals, or any articles of an inflammable or damaging 
naturae. 

The steward’s fee ia charged in the passage money. 

Thia ticket must be exhibited on board when required 
by the company’s officers, and must be delivered up to 
the purser of the ship conveying passengers to their final 
destination. 

Cohen, Q.C. (with him Lawrence) for the plain- 
tiff—The mere words “ loss or damage,” as here 
found in this notice, do not include loss of life, or 
damage to person; they refer rather to an injury 
caused to the pocket of a passenger by loss of 
luggage or other property, or damage by delay 
or inconvenience. The word “damage” has 
undergone conflicting judicial decisions; in the 
Franconia case (86 L. T. Rep. N. S. 640; 
3 Asp. Mar. Law Cas. 435; 2 Prob. Div. 
163) the 7th section of the Admiralty Court 
‘Act 1861 (24 Vict. c. 10) was discussed by 
the Court of Appeal, the words being, “The 
High Court of Admiralty shall have jurisdic- 
tion over any claim for damages done by any 
ship;” although it was held that these words 
included in the jurisdiction of the courta claim for 
loss of life caused by collision, the Court of Appeal 
was equally divided on the subject. Here the 
words must be limited to the sense in which the 
other provisions are expressly applied; and if it 
should be considered there is an ambiguity in the 
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words, they must be construed against the party 
in whose favour the exemption is provided. 

Russell, Q.C. (with him Phillimore), for the de- 
fendants, was not heard. 


Cave, J.—I do not think we need trouble the 
counsel for the defendants. Looking at the ticket 
and the circumstances of the contract, I cannot 
entertain & doubt about the meaning of these 
words, Ithink “loss or damage” must include 
the death of a passenger, if caused by any of the 
matters provided against. There are express pro- 
visions as to luggage preceding this particular 
exemption, and rendering these words inapplicable 
to a passenger’s property; they can therefore, 
as it seems to me, only have any meaning in this 
provision if they refer to injury to life or person 
of a passenger. We refuse to allow the demurrer. 

Day, J.—I am of the same opinion. 

Judgment for defendants. 

Solicitors for plaintiff, O. W. Dommett, for 
Slater and Turnbull, Manchester. 

Solicitors for defendants, Wilson, Bristows, and 
Carpmael. 


Thursday, April 5, 1883. 
(Before Watkin WiLLiAMs and Maraew, JJ.) 


Mersry STEAMSHIP Company LIMITED v. SHUTTLE- 
WORTH AND Co. (a) 


Practice— Action for freight— Admissions on plead- 
ings — Admission of claim — Counter-claim — 
Motion for judgment on claim—Order XL., r. 11. 

Where the plaintiff's claim for freight is admitied, 
but the defendamis set up a counter-claim for 
damages for breach of a contract of carriage for 
a larger amount, the ap, d is not entitled to 
judgment upon the claim, under Order XL., r. 11, 
as upon an admission in the pleadings. 

Semble. if the counter-claim were clearly frivolous, 
the plaintiff would be entitled to judgment on the 
claim, and to have the sum claimed brought into 
court fo await the result of the action. 

Tris was a motion by the plaintiff for judgment 

upon admissions of fact in the pleadings. 

The claim, which appeared by the indorsement 
upon the writ of summons, was for two sums of 
6871, 6s. and 1201. 6s. 4d, for freight in respect of 
the carriage of certain goods belonging to the 
defendants, in & ship belonging to the plaintiffs. 

The defendants in their statement of defence 
admitted the plaintiffs’ claim, but set up a set-off 
and counter-claim for 50001. for breach of contract 
by the plaintiffs in respect of the carriage of certain 
other goods belonging to the defendants, and 
me on board a ship belonging to the plain- 
tiffs. 

The plaintiffs then gave notice’ of the present 
motion for judgment on the claim, and that the 
money might be brought into court to await the 
decision of the cause. 

By Order XIX. r. 3: 

A defendantin an action may set off, or set up by way 
of counter-claim against the claims of the plaintiff, any 
right of claim, whether such set-off or counter-claim be 
sound in damages or not, and such set-off or counter- 
claim shall have the same effect as a statement of claim 
in a cross-action, so as to enable the court to pronounce 
a final judgment in the same action, both on the original 
and on the cross-claim. But the court or a judge may, 
on the application of the plaintiff before trial, if, in the 


(a) Reported by W. P. EvERSLEY, Esq., Barrister-at-Law. 
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opinion of the court or judge, such set-off or counter- 
claim cannot conveniently be disposed of in the pend- 
ing action, or ought not to be allowed, refuse permission 
to the defendant to &vail himself thereof. 


By Order XL, r. 11: 


Any party to an action may at any stage thereof apply 
to the court or a judge for such order as he may, upon 
any admissions of fact in the pleadings, be entitled to, 
without waiting for the determination of any other ques- 
tion between the parties . . . any such application may 
be made by motion so soon as the right of the party 
applying to the relief claimed has appeared from the 
pleadings. The court ora judge may, on any such appli- 
cation, give such relief, subject to such terms, if any, as 
such court or judge may think fit. 


Gainsford Bruce for the plaintiff.—The claim is 
admitted, and a counter-claim is set up; therefore 
the plaintiff is entitled to judgment on his claim, 
under Order XL., r. 11, as it is admitted on the 
pleadings, and the money must be paid into court 
to await the decision of the cause. This very 
question has been decided quite lately in the case 
of Showell v. Bowron (L. 'T. March 24, 1883, p. 
372; W. N. 1883, p. 50.) In that case also, as in 
this, the counter-claim was for damages, and was 
not in the nature of a set-off. For the purposes 
of the present motion, the plaintiff cannot say that 
the counter-claim is a frivolons one; it can only 
be said that ibis in dispute. [WarkiN WILLIAMS, 
J.—Order XIX., r. 3, gives a defendant a right to 
set up a counter-claim; your application, if 
successful, would practically deprive the defen- 
dants of this right, because the defendants might 
not be able to bring the money into court, and the 
plaintiff could issue execution. Moreover, Order 
XIX. r. 3, seems to show that in some cases a 
counter-claim is a defence to a claim. MarHzEw, 
J.—In tbe case in the Weekly Notes, the court 
may have thought the counter-claim fictitious.] 
If the court in each case has to inquire whether 
the counter-claim is bond fide, great expense will 
always have to be incurred. The plaintiffs ask in 
effect that security may be given for their claim. 
[Hollams.—This very question was discussed in 
chambers under Order XIV., r. l, when the 
application was three times refused.] The power 
given to the Junge by Order XIV., r. 1, is dis- 
cretionary, and the application is made before any 
pleadings have been delivered. Here the appli- 
cation is one of right, for judgment on admissions 
in the pleadings. In strictness the plaintiffs are 
entitied to judgment and execution. They ask for 
this on the authority of Showell v. Bowron 
(ubi sup.). 

F. W. Hollams, for the defendants, was nof 
called upon. 


Watkin Wurms, J.—In this case I am 
clearly of opinion that Mr. Bruce is not entitled 
to the order which he asks for. The application 
is under Order XL., r. 11, to sign judgment upon 
admissions of fact inthe pleadings. The plaintiffs 
brought an action to recover twosums of 6871. 6s. 
and 1201. 6s. 4d. for freight. The defendants by 
their defence admitted these sums to be due, but 
set up a counter-claim, in which they claimed 
50001. for breach of contract on the part of the 
plaintiffs in the carriage of certain goods in 
the plaintiffs’ ship. Mr. Bruce contends that by 
Order XL.. r. 11, he is entitled to judgment, 
because no defence is shown upon the statement 
of defence, and that he is entitled to judgment, 
with all ita usnal consequences. This is not, in 
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my opinion, a correct rendering of Order XL. r. 11, 
and for this simple reason, that, if this were 50, 
it would take away the right given to a defendant 
by Order XIX., r. 3, of defending an action by 
setting up a counter-claim. By this proposed 
construction of Order XL., r. 11, the defendants 
would be deprived o! their rights under Order XIX., 
r. 3. I do not wish to say that in no case is & 
plaintiff entitled to judgment, either with or with- 
out execution. But no special circumstances 
have been brought before us by Mr. Bruce to 
induce us to allow the plaintiff to sign judgment. 
He puts his case upon the broad ground of 
principle, that, an admission having been made, 
he is entitled to judgment. This is not the true 
principle. I do not cast any doubt on the case of 
Showell v. Bowron (ubi sup.). The counter-claim 
in that case may have been a frivolous one, with- 
out any connection with the plaintifi’s claim, and 
only set up for the purpose of putting off the evil 
day, and the court may have ordered the money 
to be paid into court in order to secure to the 
plaintiff the amount of his claim. This motion 
must be refused. 

Martuxw, J.—I am of the same opinion. Mr. 
Bruce was constrained to admit that on his con- 
struction of Order XL, r. ll, he was entitled 
not only to judgment, but also to execution. 
Order XL., r. 11, applies only where final redress 
upon any admission can be given to & party, and 
which cannot be effected or altered in any way by 
any subsequent verdict or judgment. Mr. Bruce 
says, I am entitled as of right to final judgment. 
I cannot agree to that contention. Order XL., 
r. ll, refers to a different class of cases that 
chiefly occur in Chancery It in no way controls 
the earlier rule (rule 3 of Order XIX.), by wbich 
the defendant is entitled to set up and plead & 
counter-claim in answer to a claim. If Mr. Bruce 8 
contention is right, it would equally apply to 8 
set-off As to the case of Showell v. Bowron (ubt 
sup.), I can only assume that there the court exer- 
cised their discretion in a particular way. having 
regard to the nature of that coanter-claim, In 
this case the application was practically gone mto 
at chambers on an application under Order XIV., 
r. 1, when it was refused. This application can- 
not be granted. Motion refused. 


Solicitors for the plaintiffs, Flux, Son, and Oo. _ 
Solicitors for the defendants, Hollams, Son, and 
Coward. 


Saturday, March 3, 1883. 
(Before Cavs, J.) 
Dice anp Page v. Bapart F'RERZS. (a) 

Dock— Bye-law—Validity of— Ultra vires—Power 
to exclude '*lumpera" not employed by dock 
company from company’s premises— Harbours, 
Dorks, and Piers Clauses Act 1847—10 Vict. 
c. 27, s8. 33, 81, 82, 88—27 Viet. c. wrrr., 88. 9, 
90, 101, 102, and 115. 

By the Harbours, Docks, and Piers Clauses Act 
1847, s. 33, it was provided that upon payment 
of the authorised rates, the harbour, dock, an 
pier should be open to all persons foy shipping 
and unshipping goods. By sect. 83 of the same 
Act, it was provided that the undertakers mag 

. make bye-laws (inter alia) for regulating the 

(a) Reported by W. P, Evresuer, Esq.» Barrister-at-Law. 
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shipping and unshipping of all goods within the 
limite of the undertakers’ premises; for regu- 
lating the duties ond conduct of all persona, aa 
well servants of the undertakers as others, who 
should be employed on the undertukers’ premises ; 
for regulating the duties and conduct of the porters 
and carriers employed on the undertakera’ pre- 
mises. and fixing the rates to be paid to them. 
The S. dock company. whose special-Act (27 Vict. 
c. xxxi.) incorporated the Harbours, Docks, and 
Piers Clauses Act 1847, mare a bye-law excluding 
from their premises or any vessel therein certain, 
labourers, called “lumpers,” unless specially 
authorised by them. 


Held, on further consideration, that such bye-law 
was ultra vires and invalid. 


"Turis action was tried at the London Michaelmas 


Sittings at Guildhall before Cave, J. and a 
common jury. 

The jury found a verdict on the question of fact 
submitted to them, but the learned judge reserved 
the point of law for further consideration. 

The plaintiffs were the owners of the steamship 
Homer, and she was chartered by Messrs. &irace 
and Co., of Alexandria, by a charter party dated 
the 7th Jan. 1882, whereby the ship was to go to 
Alexandria, and there load a cargo of cotton seed, 
and then proceed to a safe port in the United 
Kingdom, according to orders, freight to be paid 
in cash as therein provided, eleven working days 
(weather permitting) to be allowed the charterers 
for loading and discharging the ship, and ten days 
on demurrage, if required, at 6d. per gross 
register ton per day. The ship was accordingly 
loaded at Alexandria, and the cargo was shipped 
under a bill of lading, dated the 24th Feb. 1882, by 
which the cargo was to be delivered at the Surrey 
Commercial Docks to Biesers. John Peel and Co. 
or their assigns, aud which stated that four 
working days (weather permitting) remained for 
the discharge of the cargo. The bill of lading 
was duly indorsed to the defendants. 

The ship arrived on the 16th March, and notice 
was given to the defendanta that this ship would 
be ready to discharge on the morning of Friday, 
the 17th March. P 

The plaintiffs gave the dock company notice 
that tbey would discharge the cargo by their own 
crew and by tbeir own '* lumpers ” (i.e., labourers). 
The plaintiffs were bound to provide men to 
deliver the cargo over the ship's side; the defen- 
dants were bound to provide weights, scales, and 
weighers. The defendants asked the dock com- 
pany to provide weights, scales, and weighers, to 
weigh out the cargo. s 5 3 

The dock company refused to provide weights, 
scales, and weighers, unless the plaintiff dis- 
charged the cargo by the dock com pany's servants 

* jumpers. 
- me cam of this refusal on the part of 
the dock company & delay of two days beyond the 
lay days occurred, and the plaintiff, on Monday, 
the 20th March, allowed the cargo to be discharged 
bv the dock company’s own servants. The plain- 
tiffa claimed 64l. 4s. as demurrage in respect of 
this delay. The defendants contended that the 
delay was occasioned solely by the acts and default 
of the plaintiffs, and that the uploading was pre- 
vented by the plaintiffs not complying with the 


k any's bye-laws : r 
aho defendants relied on the following bye-laws 
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made under sect. 83 of the Harbour, Docks, and 
Piers Clauses Act 1847, and sect 90 of the com- 
pany's special Act, which were as follows :— 


1. No lumpers are allowed to work on board any vessel 
in the docks, or on the wharves or premises of the com- 
pany, but euch as are authorised by the company, unless 
permission in writing be previ usly obtained from the 
superintendent. And for every breach of this bye-law 
the person offending is liable to a penalty of not exceed- 
ing 5l. 

2. Only servants of the dock company are allowed to 
perform any work within the dock premises, whether on 
ship, lighter, or on shore, with the following exceptions ; 
Crews discharging the cargoes of their own ships. Steve- 
dores and their men (when sanctioned by the company). 
Lightermen and carmen delivering or receiving goods, 
and lightermen navigating their craft. 


The jury found that the dock company’s refusal 
to provide weights, scales, and weighers prevented 
the discharge of the cargo. Thecase was reserved 
for further consideration upon the question whether 
the bye-laws set out above were valid or not. 


By 10 Vict. c. 27, s, 33: 


Upon payment of the rates made payable by this and 
the special Act, and subject to the other provisions 
thereof, the harbour, dock, and pier shall be open to all 
perrons for the shipping and unshipping of goods, and 
the embarking and landing of passengers. 

By sect. 81: 


Where under the special Act the undertakers shall 
have the appointment of metere and weighers, the under- 
takers may appoint and licence a suff-ient number of 
persone to be meters and weighers within the limits of 
the harbour, dock, and pier, and remove any such 
persona at their pleasure, and may make regulations for 
their government, and fix reasonable rates to be paid, or 
other remuneration to be made to them for weighing and 
measuring goods. 


By sect. 82: 


When a sufficient number of meters and weighers have 
been appointed by the undertakers, under the powers of 
thie and the special Act, the master of any vessel, or 
the owner of any goods . . . . shall not employ 
any person other than & weigher or meter licensed by the 
undertakers, or appointed by the Commissioners of Her 
Majesty's Customs, to weigh or measure the same. 


By s2ct. 83: 


The undertakers may from time to time make such 
bye-lawo as they shall think fit for all or any of the 
following purposes : (that is to say,) 

For regulating the use of the harbour, dook, or pier ; 

For regulating the shipping and unshipping, landing, 
warehousing, stowing, depositing, and removing of all 
goods within the limits of the harbour, dock, or pier, and 
the premises of the undertakers : 

For regulating the duties and conduct of all persons, 
as well the servants of the undertakers as others, not 
being officers of customs or excise, who shall be employed 
in the harbour, dock, or pier, and the premises of the 
undertakers : 

For regulating the daties and conduct of the porters 
and carriers employed on the premises of the undertakers, 
and fixing therates to be paid to them for carrying any 
goods, articles, or things, from or to the eame: 

aed provided always, that such bye-laws shall 
not be repugnant with the lawa of that part of the 
United Kingdom where the same are to have effect, or 
the provisicnsa of this or the special Act. 


The Harbours, Docks, and Piers Clauses Ach 
1847, save so far as the clauses thereof are by this 


a excepted or varied, is incorporated with this 
ct. 


By sect. 90: 


In addition to the power of making, altering, and 
repealing bye-laws contained in the Acts incorporated 
with this Act, the company may from time to time make, 
alter, and r-peal such bye-laws, rules, and regulations as 
they think fit for the following purposes : 

--.. For regulating the conduct of all persons who 


shall enter, remain, or be employed in or about the 
works, or in or about any vessel therein. 


By sect. 101: 

The company from time to time may demand and take 
in respect of vessels entering or using the docks any 
ous not exceeding the rates specified in schedule (C.) to 
this Act. 


By sect. 102: 

The company from time to time may demand and take 
for all goods comprised in schedule (D.) to this Act, 
which shall be shipped or landed, recaived or delivered, 
at the docks, any sums not exceeding the rates mentioned 
in such schedule, and for all other goods any sums not 
exceeding the rates charged by other dock companies in 
the Port of London with respect to like goods. 


By sect. 115: 

The company may from “time to time appoint and 
license so many persons as the company think sufficient 
to be meters and weighers within the limita of the docks. 

Finlay, Q.C. and A. (?ray, for the plaintiffs ; 
Mellor Q.C. and Hollams, for the defendants. 


The arguments appear sufficiently in the judg- 
ment of the learned judge. 


Cavz, J.—This case is of very great importance 
to the dock company ; but, after a very full and able 
discussion, | donot think that there is anything 
to be gained by taking time toconsider my judg- 
ment, aud so I shall at once proceed to state it. 
The real question I have to decide is, whether the 
bye-law now under discussion (because I consider 
that the second bye-law does not, for the purposes 
of this case, carry the matter further than the 
first bye-law) is a valid one or not. [The learned 
Judge read the bye-law.! The answer to this 
question depends upon whether the making of 
this bye-law is within the powers conferred upon 
the dock company by the Harbours, Docks, and 
Pier Clauses Act 1847, or by their special Act. 
The special Act incorporates the public Act. 
Sect. 83 of the public Act empowers the dock 
company to make bye-laws for the special 
purposes therein stated. Sect. 33 of the same 
Act is as follows: [The learned Judge read the 
section.| By this section the harbour, dock, and 
pier are to be open not only to the shipowner 
and the owner of goods, but also to their servants, 
whether engaged by the shipowner solely for 
duty in the dock, or engaged for other duties. 
Prima facie, therefore, we ought to expect 
no bye-law which would exclude from the pre- 
mises of the dock company any class of men. 
I now come to consider the words of sect. 89. 
Mr. Mellor relies on the words in the 4th clause of 
that section. This clause, say the defendants, 
gives the dock company power to make this bye- 
law. In my opinion it does not. It only provides 
that rules may be made to control tbe shipping 
orunshipping of goods, but, does not affect the 
question as to who may be employed to sbip or 
unship them. Then the oth clause has been 
strongly relied on by the defendants. Now, it 
seems to me perfectly clear that when the section 
gives power to regulate the duties and conduct of 
all persons, whether servants of the dock com- 
pany or others, the power so given cannot be used 
to exclude those very persons from the dock 
company's premises. A bye-law, made under 
this clause, which provided that only persons of 
good character were to be employed, or that con- 
tained provisions of a similar nature, could be 
good ; hut not so & bye-law excluding such persons. 
I come, then, to the conclusion that this bye-law is 
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not warranted by the 6th clauso, and I am unable 
to find any other clause or section by which it can 
be supported. The special Act, by sect. 115, 
empowers the dock company to appoint and 
license meters and weighers, and the public Act, 
by sect. 81 enables the dock company to fix 
reasonable rates to be paid to them; and sect. 82 
of the public act prombits the master of any 
vessel or the owner of any goods from employing 
a meter or weigher other than those s80 licensed. 
This section shows very strongly that, but for this 
express prohibition, the sbipowner or goods owner 
might employ meters and weighers of their own. 
There gre no similar clauses or sections taking 
away the shipowner’s right to employ * Jumpers." 
Hence sect. 23 is expressly applicable, and there 
is nothing in the Act to qualify it in the sense 
that this bye-law strives to do, and hence 
“Jumpers” not employed or authorised by the 
dock company can come upon the dock premises 
to discharge their duties. Lastly, the last clause 
(10) in sect. 83, for regulating the duties and 
conduct of porters and carriers, and fixing the 
rates to be paid to them, extends to “Jumpers 
not employed by the dock company. The special 
Act fixes certain rates as a maximum. Mr. Finlay 
has pointed out, and this confirms me in my 
opinion, that the special Act does not limit in any 
way the charges for loading and unloading goods ; 
hence if the dock company have the power O 
preventing any persons, not being their own 
servants, from loading or unloading, the doc 
company have the power of charging what they 
please for this class of work. There must be 
judgment for the plaintiff. "s 
Judgment for the plainty. 
Solicitors: for the plaintiffs, Stibbard Gibson, 
and Co.; for the defendants, Hollame, Son, and 
Coward. 


March 3 and 21, 1883. 
(Before Cave, J ) 
Jonnstow AND Co. v. HocG AND OTHERS. (a) 

Marine insurance— Policy — Vessel. warranted free 
from captura and seizure— Temporary seizure 
for purposes of plunder— Conatructive total loss. 

The word “ seizure” in a policy of marine insur- 
ance, in which the ship is “warranted free from 
capture and seizure and the consequences of any 
attempt thereat,” includes a temporary seiure 
of the ship for the purpose of plundering the 
cargo, whereby the ship becomes a constructive 
total loss. : 

A ship owned by the plaintiffs during the con- 
tinuance of the risk covered by a policy with the 
above warranty, which the defendants had under- 
written, got ashore on the African coast. and was 
forcibly taken possession of by natives, who ripped 
up the deck and plundered the cargo, and then 

mee the ship. r | s e M 

The plaintiffs brow an action 
Seite The "iefendants contended that the 
lose waa a loss by seizure within the meaning of 
the warranty. It was admitted that the ship 
thereby became a constructive total loss. and that 
due notice of abandonment had been given. 

The jury found that the natives took poss-asion of 
the ship to plunder the cargo, and not for the 


purrose of keeping her. 


(a) Reported by W. P, EvERSLEY, Esq., Bamister-at-Law. 
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Held, that this seizure, though only temporary 
was a “seizure” within the meaning of the 
words in the warranty, and that the defendante 
were noi liable. 


Tus case was tried during the London Michael- 
mas Sittings at the Guildhall, before Cave, J. aud 
a common jury, and was reserved for further con- 
sideration. 


March 3.—James Fox (Butt, QC. with him) 
appeared for the plaintiffs.—In addition to the 
cases referred to in the judgment, the following 
cases were cited : 

Kleinwort v. Shepard, 32 L. T. Rep. O. S. 313; 
L. J. 147, Q. B.; 1 E. & E. 607; Se ee 

Cory v. Burr, 45 L. T. Rep. N. S. 713; 4 Asp. 
Mar. Law Cas. 480, 559; 8 Q. B. Div. 313; 47 
L. T. Rep. N.S. 181; 9 Q. B. Div. 463. 

Gully, Q.C. and Barnes appeared for the defen- 
dants.—The following cases were cited by them: 

Naylor v. Palmer, 21 L. T. Rep. O. S. 168; 8 Ex. 
739; 22 L. J. 329, Ex.; s. c. in Exch. Cb., 10 Ex. 


382; 
Powell v. Hyde. 26 T. L. Rep. O. S. 74 ; 
007; 51.3. 65 Q, B. Aun E SE 

The facts and arguments appear sufficiently in 
the judgment. 

Cur. adv. vult. 

March 21,—OCAv5E, J.—The plaintiffs in this case 
were the owners of a vessel called the Cypriot; 
and they sued the defendants, underwriters at 
Lloyd’s, on a policy of insurance effected on that 
vessel, alleging that she had been lost by perils 
insured against. The plaintiffs had in the policy 
warranted the vessel free from capture and seizure 
and the consequences of any attempt thereat, and 
the defence was that the loss was a loss by seizure 
within the meaning of that warranty. It was 
admitted by the parties that the Cypriot during 
the continuance of the risk became a constructive 
total loss by reason of the proceedings of and 
damage done by the natives as described in the 
examination of the master; that due notice of 
abandonment was given; and that the only issue 
to be tried was whether the loss was a loss by any 
of the perils from which the vessel was warranted 
free. From the examination of Edward Liidlow, 
it appeared that on the 7th Oct. 1879 the Cypriot 
got ashore while going down the Brass River. On 
the following day the natives took forcible posses- 
gion of the ship, drove away the master and crew, 
and plundered the vessel in the manner there 
described. The consequence was, as stated in the 
admissions, that the ship became a constructive 
total loss. The jury found that the natives seized 
the vessel for the purpose of plundering the cargo, 
and not for the purpose of keeping her. 

Jt was contended for the plaintiffs that to con- 
stitute a seizure of a vessel there must be a taking 
possession wi b intent to keep it as one’s own, and 
not merely for purposes of plunder ; and in support 
of this contention certain passages from well- 
known text writers were cited. In Phillips on 
Insurance, 3rd edit., vol. 1, sect. 1108, it is said 
speaking of loss by capture, that “by capture is 
meant the taking possession of property with the 
purpose of appropriating it to the captor’s own 
use, by which it is distinguished from a mere de- 
tention with the design of ultimately liberating 
the property, as in the ease of an embargo." For 
this position the case of Black v. Marine Insurance 
Company (11 Johnson's American Rep. 287) is 
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cited. The author also says: “A seizure is equi- ! more restricted meaning is that in which alone 


valent to a capture, as it is made with the inten- 
tion of depriving the owner of his property in the 
Subject." But a little further on, seot. 1110, the 
author remarks: * The word ‘capture’ is of itself 
broad enough to comprehend any forcible seizure, 
arrest, or detention, which may be lawfully insured 
against.” Moreover, in Black v. Marine Insurance 
Company, the court said: “Seizure may, in 
general, be applicable to a taking or detention for 
the violation of some municipal regulation.” In 
Marshall on Insurance, 4th edit., p. 394, it is said : 
“Capture is when a ship is subdued and taken by 
an enemy in open war, or by way of reprisals, or 
by 2 pirate, and with intent to deprive the owner 
of it. Capture may be with intent to possess 
both sbip and cargo, or only to seize the goods of 
the enemy, or coniraband goods, which are on 
board & neutral ship. The former is a capture of 
the ship in the proper sense of the word; the 
latter is only an arrest and detention, without any 
design to deprive the owner of it.” In Parsons 
on Insurance, vol. 1, p. 584, it is stated that 
“* Capture,’ or its equivalent ‘seizure, means a 
taking with intent to keep: ‘arrest’ or 'deten- 
tion; a taking with intent to return the thing 
taken, as where a ship is arrested by an embargo, 
or stopped for search, or detained in & port by an 
actual blockade thereof, or perhaps by being law- 
fully restrained from entering her port of destina- 
tion. At another page, p. 576, the author says: 
“Tfa seizure which (becomes a capture, if it be 
intended to take from the owner the property 
seized), &c.," which is hardly consistent with the 
previous definition of seizure. 

Several cases were cited which had but a very 
remote bearing on the point in dispute. The 
only one it is necessary to mention is that 
of Rodocanachi v. Elliott (28 L. T. Rep. N. S. 
840; 2 Asp. Mar. Law Cas. 21; L. Rep. 8 C. P. 
649), in which case Brett, L.J.—then Brett, J. 
—in the course of his judgment says (at p. 
848 of L. T, Rep. and at p. 670 of L. Rep.): 
“ Capture means the hostile seizure of goods with 
intent to deprive the owner of them; ” upon which 
it is to be observed that, in the opinion of that 
learned judge, seizure plus the intent to deprive 
the owner of goods is equivalent to capture; from 
which it follows that the intent to deprive the 
owner of the goods is not implied in the word 
“ seizure.” The ordinary and natural meaning of 
“seizure” is a forcible taking possession. This 
was admitted by Mr Butt; but he contended that 
the word “ seizure " had acquired a peculiar conno- 
tation in insurance law, and was in fact a 
technical term involving an intent by the person 
seizing to keep possession of the vessel as his 
own. In support of this proposition he relied on 
the passages above cited, and submitted that 
in this case what the natives had done was 
an arrest and not & seizure. In my opinion the 
word “seizure” must he taken in its ordinary and 
natural meaning, and is not aterm of art. The 
passages I have cited from Phillips certainly do 
not prove that the word has any technical mean- 
ing; and the case of Black v. Marine Insurance 
Company (ubi sup.), which that author cites in 
support of his view as to the meaning of capture, 
shows, if anything, that seizure is a general term 
capable of a very wide meaning. Marshall 
seems to recognise two meanings of the word 
* capture," but certainly does not assert that the 
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the word is understood in insurance law. The 
passages from Parsons are not more definite: and 
that from the judgment of Brett, L.J. is rather 
in favour of the defendants. The seeming con- 
fusion in some of these passages arises from the 
desire of the authors in question to give a distinct 
and different meaning to such words as “ cap- 
ture," “seizure,” “arrest,” “detention,” *'re- 
straint;” and the impossibility of accomplishing 
the task is shown by their attempts to distinguish 
between “arrest,” “restraint,” and ‘ detention.” 
I have no doubt that the word “seizure,” like 
many other words, is sometimes used with a more 
general. and sometimes with a more restricted 
meaning; and whether it is ased ina particular 
case with the one meaning or the other depends 
not on any general rule, but on the context and 
the circumstances of the case. 

This brings me to the consideration of the 
pos sued on, and after reading it carefully 

cannot find any indication that the word 
“seizure” is used in any but its ordinary 
and general signification. Indeed the words 
“free from capture and seizure, and the con- 
sequence of any attempt thereat, point to 
the more general meaning of the word “seizure,” 
since, in the case of an unsuccessful attempt 
at seizure, it must obviously be difficult to 
say what the intention was of those who made 
the attempt. In this particular case, if the 
natives had been beaten off by the master and 
crew, it would have been far from easy to 
determine what their intention was with regard 
to the vessel, although it might have been easy 
to determine what their intention was with regard 
to the cargo. As to the contention that there 
was an arrest, the action of the natives cannot, to 
my mind, be correctly so desoribed; although, if 
their act amounted to & seizure, it is immaterial 
whether it was or was not an arrest, unless these 
terms are mutually exclusive, which I do not think 
they are. In truth the natives neither intended 
to keep possession of the vessel as their own, nor 
to return it to the owners. Their object was 
plunder, and to facilitate that object they seized 
the vessel, not caring what became of it afcer 
their main object—that of plunder—was effected. 
Being clearly of opinion that the acts of the 
natives amounted toa seizure within the meaning 
of the warranty, I muet direct the verdict and 
judgment to be entered for the defendants with 
costs. 

Judgment for the defendants. 


Solicitors for the plaintiff, Parker and Co. 
Solicitors for the defendants, Waltons, Bubb, 
and Walton. 
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DIVISION. 
ADMIRALTY BUSINESS. 
Tuesday, July 11, 1882. 

(Before Sir R. PHILLIMORE). 

Tug Cricket; Tug ENDEAVOUR. (a). 
Limiled liability — Collision — Liability of part 
owners. 

In am action by shipowners to limit their liability 
in reepect of a collision with their vessel, and 
where if appeared that the master, who was on 
board at the time of the collision, was a part 
owner, and the collision occurred without the 
negligence or privity of the remainder of the 
owners, they have a right to have their liability 
limited, with a reservation of any right of action 
thera may be against the master personally wm 

reapect of his negligence. 

Tuts was an action brought by the owners of the 

Cricket, a barque of 32058 tons register, against 

the owners, master, and crew of the steam-tug 

End-avour, for limitation of liability in respect or 

a collision between these vessels. ‘ 

The Cricket, while on a voyage from Middles- 
boro’ to Parnahiba, in the Brazils, came into 
collision on the 1st Dec. 1881 with the steam-tug 
Endeavour, then lying at anchor off Kingstown. 
Shortly afterwards the Endeavour sank, and was 
lost, witb her coal, provisions, and sundry effects 
of her master and crew, but no loss of life or 
personal injury was thereby sustained. 

On the 8rd Dec. 1881 an action in rem was 
commenced by the owners of the Endeavour 
against the present plaintiffs. The present 
plaintiffs entered an sppearance in that action, 
and admitted their liability for the damages 
caused by the collision subject to a reference to 
the registrar and merchants to assess the amount. 

The registrar, by his report dated the 8th March 
1882, found that there was due to the owners of 
the Endeavour 31191. 3s. 6d. and interest. — . . 

The plaintiffs in the present action, 1n their 
statement of claim, pleaded that the collision was 
not caused by or with the actual fault or privity 
of any of the plaintiffs, and that the registered 
tonnage of the Cricket calculated according to the 
provisions of the Merchant Shipping Acts was 
320.58 tons and no more. The plaintiffs offered 
to pay into court the sum of 2564. 13s., being 8I. 
per ton on the registered tonnage together with 
Interest. - 

The defendants sileged that the collision iis 
caused by the negligence of one of the plaintiits 
who was on board the Cricket at the time, being 
the master and a part owner. y 

The plaintiffs produced the managing owner = 
a witness, who proved that he was the owner ie 
twenty-four sixty-fourth shares, and that the 
other shares were held by other plaintiffs, but 
that none of the plaintifs save the master, 
James Cranoh, were on board at the time of the 
coliision. 

Hall, Q C. (with him Nelson), for the defend 
submitted that in order to exempt the — 8 
from liability beyond 8l. per ton, they oug ik UP 
show that the loss and damage oceurred without 
the faalt or privity of the owners or any ^ 
them. There was no evidence that Jamea Crane 
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was one of the owners and master at the time of 
the collision. After the owners have paid 8}. per 
ton the master is liable $m personam for the 
difference. 

Phillimore, for the plaintiffs, contra.— The fact 
of the master being owner does not affect the 
question of limited liability : 

The Spirit of the Ocean, 12 L. T. Rep. N. S. 239; 2 
Mar. Law Cas. O. S. 192. 
Even where one of the owners is master and has 
occasioned the loss by his negligence, the other 
owners are not liable beyond the statutory limit : 
Wilson v. Dickson, 2 Barn. & Ald. 2. 


Hall io reply.—All that was decided in Wilson 
v. Dickson (ubi sup.) was, that where owners are 
sued collectively the ract that one of them is 
personally responsible for the collision will not 
deprive them, as a body, of their right to limit 
their liability. Under any circumstances the decree 
ought not to preclude the defendants from their 
right of recovery against J. Cranch, and I would 
suggest that, if the court should decide against 
my contention, words should be inserted in the 
decree reserving my right against that plaintiff. 


Sir R. PHiLuMORE pronounced that the owners 
of the vessel Cricket were entitled to limited 
liability according to the provisions of the Mer- 
chant Shipping Act 1854 and the Merchant 
Shipping Act 1862, and that, in respect of loss or 
damage to ships, goods, merchandise, or other 
things, caused by reason of the improper naviga- 
tion of the said vessel Cricket on the occasion of 
the collision between that vessel and the steam- 
ship the Endeavour on the lst Dec. 1881 the 
owners of the said vessel Cricket were anawerable 
in damages to an am: nt not exceeding 25641. 13s., 
and such sum being at the rate of 8l. for each ton 
of the registered tonnage of the said vessel 
Cricket without deduction on account of engine 
room, without prejudice to any right of action the 
defendants might have against tbe plaintiff James 
Cranoh, the master of the said vessel. And 
he ordered that the defendant should have his 


costs. 
Solicitors for the plaintiffs, Pritchard and Sons, 
agents for Bateson, Bright and Warr, Liverpool. 
Solicitors for the defendants, Lowless and Co. 


Nov. 16 to 21, 1882. 
(Before Sir R. PHILLIMOBE and Trinity MasTERBs.) 
Tur BrNARESs. (a) 


ision — Lights — Speed— Hegulationa for pre- 

geo cation nfringement—Arts.°3, 18. 

A steamship, approaching another vessel so as to 
involve risk of collision, may be justified in 
keeping her engines going full spe-d ahead, where 
ghe 48 placed in @ position, of danger by the neglect 
of the other versel to exhibit one of her lights 
whilst showing the other. 

Taig was an action im rem, institated by the 

owners of the steamship Gerarda against the 

barque Benares ard her freight to recover the 
damages sustained by the Gerarda in & collision 
which took place between that vessel and the 
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Benares on the 24th Oct. 1882 in the English 


Channel. 


The case on behalf of the plaintiffs was, that 
the Gerarda, a steamship of 1082 tons register, 
bound at the time of the collision on & voyage 
from Shields to Genoa with a crew of twenty- 
three hands and a cargo of coals, was, shortly 
before 330 a.m. on the 24th Oct. 1882, in the 
English Channel, the St, Catherine’s Light 
bearing about N.W. } W., the wind being a strong 
breeze from about the south. The Gerarda 
was at the time under steam, muking about seven 
knots and heading about W. by N. Under these 
circumstances those on board the Gerarda 
observed a green light about three-quarters of a 
mile off, and bearing about a point on the port 
bow, and immediately after what appeared to be a 
white light was seen near the green light. The 
helm of the Gerarda was then starboarded and 
steadied, and the two vessels were thus brought 
green light to green light. Directly afterwards 
the vessel herselt (which proved tobe the Benares) 
was seen at no great distance, and it was also seen 
that, though no red light was visible, the port 
side of the Benares was open, and there was 
danger of collision. The helm of the Gerarda 
was at once put hard-a-starboard, and her engines 
kept going to assist the helm, and she paid off 
quickly ; but the Benares coming on struck the 
Gerarda on the starboard side abaft the engine 
room, cutting her down below the water's edge, 
and some hours afterwards the Gerarda sank, a 
portion of her crew saving themselves by climb- 
ing on board the Benares before the vessels 
separated. 


In the statement of defence it was alleged that, 
under the circumstances aforesaid, the Benares, 
a four-masted iron barque of 1646 tons register, 
was in the English Channel off the Isle of Wight 
bound on a voyage from Caleutta to London. 
She was proceeding under topsail and main top- 
gallant sail and fore-topmast staysail, steering on 
E. by S. course and making about six knots. A 
good look out was being kept on board, and ber 
regulation lights were burning brightly and duly 
exhibited. Under these circumstances the mast- 
head light of the Gerarda was seen about a point 
onthe port bow and from three to four miles 
distant. Shortly afterwards the red light was 
seen and then tae green light, the red light being 
shut in. The Benares was kept on her course 
until a collision was inevitable, when her helm 
was put hard-a-starboard in order to ease the 
blow, but immediately afterwards the vessels 
came into collision as above described. The 
defendants alleged that the collision was caused 
by the Gerarda, which was a steamer, improperly 
neglecting to keep out of the way of the Benares, 
and they counter-claimed for the damage sustained 
by their vessel. 

The action came on for trial on the 16th Nov., 
when witnesses were examined on both sides. 

The main point in dispute was whether the 
Benares had her red light exhibited or not. The 
plaintiffs’ witnesses stated that when they got on 
board the Benares after the collision they saw 
that the red light was not in its proper place, but 
was actually in the lamp house, and had just been 
trimmed or was being trimmed. This was denied 
by the defendants’ witnesses, who stated that it 
was in its place, and burning brightly. 


Tue BENARES. 
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Butt, Q.C. (with him W. G. F. Phillimore) for 


the plaintiff.—The evidence is conclusive that the 
Benares bad no red light, and, further, that ber 
green light was not in its proper place, The 
regulations for preventing collisiona have thus 
been infringed, and it was this infringement 
which caused the collision. The fact that the 
Gerarda kept her engines going is, under the 
circumstances, justifiable. 


C. Hall, Q.C. (with him Bucknill and Kennedy) 
fortbe defeudants.—It was the duty of the Gerarda, 
being a steamer, to keep out of the way of the 
Benaree. This she failed to do, because a good 
look-out was not kept on board of her. She 
admits that she kept her engines going through- 
out. The Benares had her propor side lights duly 
exhibited. 


Butt, Q.C. in reply. 


Sir Reserr Puitumors.—This is a case of 
collision which took place about 3.30 a.m. on Tues- 
day the 24th Oot. in this year between a steamship 
and a sailing ship in the English Channel. The 
direction of the wind was about south. The 
vessels which came into collision were a screw 
steamship called the  Gerarda, of 1082 tons 
register, bound from Shields to Genoa with a 
crew of twenty-three hands and a sargo of coals, 
and & four-masted iron barque of 1646 tons 
register called the Benares, on a voyage from 
Calcutta to London, laden with a general cargo aud 
manned by à crew of thirty-two hands all told. The 
Benares ran into the starboard side of the Gerarda 
abatt the engine room and sank her. The action in 
this case was brought by the owners of the 
Gerarda, who contended that the collision was 
caused by the Benares not having a red light duly 
exhibited and burning. On the other hand the 
defendants contended that the collision was 
caused by the improper navigation of the Gerarda 
which, being a steumer, should have kept out of 
the way of the Benares. Now, undoubtedly it 
was the duty of the Gerarda, being a steamship, 
to get out of the way of the Benares, but it was 
also the corresponding duty of the Benares to 
exhibita proper red light in order to apprise the 
Gerarda of her position. We are of opinion that 
the evidence establishes that a red light was not 
duly exhibited on board the Benares. It is to be 
borne in mind that the Gerarda was entitled to 
have a red light exhibited not only at the time of 
the collision, ora few minutes before, but also for 
a reasonable time before the happeving of the 
collision, in order that the Gerarda might be 
enabled to properly conduct her navigation. This 
being so, we are of opinion that the Benares was 
toblume for the absence of this red light. Now 
as to the statement of defence and counter-claim 
of the Benares, it simply comes to this, that a good 
look-out was not kept on board the Gerarda. A 
careful consideration of the evidence leads us to a 
contrary conclusion. We think there was a 
proper look-out kept on board the Gerarda. It now 
remains to be considered whether the Gerarda 
was or was not to blame for continuing her speed 
of seven knots an hour after there was danger of 
collision. It was the duty of the steamer under 
the rule to slacken ber speed, unless it is shown 
that the circumstances of the case made a depar- 
ture from the regulation necessary. Now, in our 
opinion, the Gerarda, baving seen the green light 
only, was right in starboarding and in keeping on 
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at full speed, this departure from the regulations 
on the part of the Geraraa being necessary to 
avoid collision. Had the Gerarda seen the red 
light of the Benares, this departure from the 
regulations for preventing collisions would not 
have been justified. The more the case is con- 
sidered the more clearly it appears that the 
absence of the red light on board the Benares 
was the sole cause of the collision. Accordingly, 
I pronounce the Benares alone to blame for the 
collision. 

Solicitors for plaintiffs, T. Cooper and Co. 

Solicitors for defendants, Pritchard and Sons. 


Monday, Jan. 15, 1883. 
(Before Sir R. PHILLIMORE and TRINITY MASTERS.) 
Tue Unitep Service. (a) 


Towage—Contract—Implied term— Notice restrict- 
ing liability— Statutory bue-law—Negligence— 
Damage— Stranding— The Harbours, Docks, and 
Piers Clauses Act 1847—the Great Yarmouth 
Port and Haven Act 1866. 


Aterm in a towage contract by which owners of 
tuys exempt themselves from liability us to 
damage or loss o¢casio.ed by the ngligence or 
dejault of their servants, covers dumage occa- 
sioned in consequence of the act of the master 
taking in tow too many vessels at a time wm con- 
travention of a regularly constituted bye-law of 
the pori in which the towage takes place, even 
where the number of vessels causes the tug to be 
of insufficient power for the service. 

The steam-tuy U S. was engaged to tow the R. R. 
down ihe river at Y., and out to sea. As ihe 
U. S. proceeded she took other vessels in tow, 
eventually having seven in tow at the same time. 
By a regulation made by the harbour or pier 
master under ihe Harbours, Docks and Piers 
Clauses Act 1847 and the Great Yarmouth Port 
and Haven Act 1866, a tug is forbidden to take 
more than sic vessels in tow at the same time. 
The owner of the It. R. had previously to the 
towage received a notice from the owners of the 
U. S. ez mpring them from any liability in 
respect of any damage caused by the negligence 
or default uf their servants, which was admitted 
to form part of the towage contract. On the way 
out to sea the pier master warned the master of 
the tug that he had tvo many vessels in tow. 
The tug neverthelese proceeded, and when at the 
entrance of the harbour the E. R. stranded, ana 
became a total wreck. 

Held, that the owners of the U. S. were protected by 
fa notice from liabilty for the damage to the 


Tars was an action brought by the owners of the 
fishing smack Red Rose to recover damages for 
injuries eustained whilst being towed by the tug 


nited Service. 

The plaintiff's re-amended statemen 
Was so far as is material as follows : 

1. The plaintiff was on tho 2nd Nov. 1881 the owner of 
the fishing smack Red Rose of the port and harbour oi 
Great Yarmouth, which is a barbour within the meaning 
9! the Harhoura, Dooks, and Piers Clauses Ast 1847. 

2. The defendants are the owners of steam-tugs in the 
same port, and, among others, of the steam-tug United 

ervice, 
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3. On the afternoon of the 3rd Nov. 1881, the i 
Service was lying moored at the quay at Great yee 
alongside the brigantine Hannah, when the plaintiff 
requested the master of the United Service to take in 
tow the Red Rose and tow her to sea, The United 
Service shortly afterwards came down the river and 
harbour at Yarmouth, towing the Hannah to sea. and 
when alongside the Red Rose a line was sent by the 
master of the United Service on board the Red Rose, to 
which the Red Rose’s crew made the latter's tow rope 
fast. This tow rope was then hauled on board the 
United Service and made fast, and the United Service 
proceeded to tow the Hannah and Red Rose side by side. 

4. This is the ordimary way in which contracta for 

towage to sea are made by the defendants’ servants on 
their behalf. In the absence of mention of any special 
sum thereis a usual towage price, which the owner of 
the towed vessel thereby binds himself to pay, and the 
servants of the defendants show that they undertake the 
gomaee by sending their line on board the vessel to be 
towed. 
5. Shortly after the Red Rose had been thus taken in 
tow, two other vessels were taken in tow by the United 
Service, and were towed side by side satern of the 
Hannah and the Red Kose. 

6. The wind was from about south by east half east 
blowing strong intothe entrance of the river, and the 
tide was flood. In these circumstances the United 
Service had not, though herengines ana machinery were 
in good order, power enough to tow more than the 
vessels she had in tow. Notwithstanding this, the 
United Service proceeded to take in tow, besides the 
four veagela already mentioned, two other vessels, which 
were arranged side by side behind the two previous vessels 
and finally a seventh vessel. 

7. Thia seventh vessel was taken in tow in breach of 
one of the directions or regulations duly given or made 
by the harbour master or pier master, under the 
Harbours, Docks, and Piers Clauses Act 1847, and the 
special Act, the Great Yarmouth Port and Haven Aot 
1866. Such direction or regulation is as follows: “ No 
steam vessel used for the purpose of towing vessela shall, 
at any one and the same time, tow, or have in tow, or 
aid or assist in towing, more than six vessels, and that 
auch vessels in tow shall not, at any time, exceed more 
than two vessela abress'"' Publio notice is given of 
these directions and regulatione, which ere well known 
to the plaintiff and to the defendants, and to ship owners 
at Great Yarmouth generally, and were binding upon the 
defencants and thoir servants. 

8. As the vessels approached the mouth of the harbour 
the wind and tide and the sea meeting them proved too 
strong for the United Service with so many vessels in 
tow, aud she was unable to make head against the wind, 
tide, and sea, by rea~on of the number of tne vessela in 
tow, and her orew, though & suffivient crew, were not 
numerous enough to get and keep all the ropes of the 
vessels in tow, in their proper positions over the stern, and 
several of the vessels in tow, including the Red. Rose, were 
carried out of their course on the north shore and took 
the ground, and the Red Kose in particular so took the 
ground that she could not be got off, and became a total 
wreok, and was lost. R ^U vt 

9. The master of the United, Service, in taking and 
keeping 80 many vessels in tow, disobeyed the directions 
of the harbour master and pier master, and did not 
regulate his vessel according to the directions of the 
harbour master and pier master, made in conformity 
with the Harbours, Docks, and Piers Clauses Act 1847, 
and the special Act, for as much as he did not obey the 
directions and regulations mentioned in paragraph 7, 
whioh had been daly served upon him, or of which he had 
notice; and further, forasmuch as he disobeyed or 
neglected to comply with the oral directions of the 
harhour master and pier master, directing him that he 
had too many vessels in tow, and requiring him to leave 

: t the pier and tow them out afterwards. 


f them a 
— “The plaintiff claims to recover the damage 


ioned by euch wreck and lose, . 
De Ts "The defendants rely upon the following notice 


them : 
given dim to sbipowners, fishing boat owners, ship- 
manter-, and others. The Great Yarmonth Steam-tug 
Company, Limited, owners of steam-tugs, Victoria, 
United Service, Express, Meteor, Satlor, Star, Pilot, and 
Andrew Woodhouse, respectfully give notice that they 
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will tow vessels, boats, or other crafts by the above 
named steam-tugs on the following conditions only: 
That they are not to be answerable or accountable for 
any loss or damage whatever which may happen to or be 
occasioned by any vessel, boat, or any of the cargoes on 
board of the same while such vessel, boat, or craft is in 
tow of either of the steam-tugs in the river or at ses, and 
whether arising from or occasioned by any supposed 
negligence or default of them or their servants, or defect 
or imperfections in the said steam-tugs or either of them, 
or the machinery or any other part of the same, or any 
delay, atoppage, or slackness of the speed of the same 
however occasioned, or for what purpose wheresoever 
taking place, and that the owner or persons interested in 
the vessels, boats or crafts or of the cargoes on board the 
same eo towing, undertake, bear, satisfy and indemnify 
the said tug owners against the same.” 

12. The plaintiff admits the receipt of this notice, and 
admits that it formed part of the contract between him 
and the defendants, but he says that the defendants 
are not protected against his claim by the terms of this 
notice. 

18. The plaintiff says that there was an implied 
contract in law that ths United Service would not under- 
take a work beyond her power to perform, and & further 
implied contract in law that she would not act unlaw- 
fully or in disobedience of the above mentioned printed 
or written and oral directions and regulations to the 
detriment of the plaintiff, and a further implied contract 
that her master would regulate his vessel in accordance 
with the directions of the pier master or harbour 
master. 

14. The plaintiff further maintains that the breaob of 
duty or misconduot of the master of the United Service 
in taking an excessive number of vessels in tow was not 
one of the matters excepted by the said notice. 


The defendants in their statement of defence to 
the re-amended statement of claim, pleaded as 
follows: 


1. With reference to the 6th paragraph of the 
amended statement of claim, the defendanta deny that in 
the circumstances therein stated the United Service had 
not power enough to tow more than the yess:ls which she 
then had in tow. On the contrary the United Service 
had power enough to tow all the vesgels which she took 
in tow. 

2. With reference to the 7th paragraph of the amended 
statement of claim, the defendants wevy that the said 
vessel was taken in tow in breach of the said bye-law or 
regulation. They deny that the said bye.laws or regu- 
lations were duly made by the authorities of the harbour, 
or that the same were made un ler the Harbours, Docks, 
and Piers Clauaes Act 1847, and they deuy that such bye- 
law or regulation was in the words or to the effect set 
forth in the 7th paragraph. Th» defendants further say 
that the a»id bye-law or regulation was ultra vires and 
invalid. and was not binding upon the defendants or their 
servants. 

3. Even if the defendants were guilty of the alleged 
breach of the bye-law, and injury to the Red Rose 
resulted from the alleged breach, nevertheless no cause 
of action thereby accrued to the plaintiff. nor did he 
become entitled hereby to maintain this action against 
the defendants to recover damages for an injury resulting 
from such alleged breach of the said bye-law. 

4. The alleged injury to the Red Rose was not the con- 
sequence of the alleged breach of the said bye-law, nor 
was the same caused by the United Service taking in tow 
more than six vessels. 

5. With reference to the 8th paragraph of theamendel 
statement of claim, the defendants say that the inability 
of the United Service to make head against the wind, 
tide, and sea was not caused by the number of the vessels 
in tow, or by her crew not being numerous enough to get 
and keep all the ropes of the vesselin tow in their proper 
position over the stern, or by any negl gent act or 
omission on the part of the defendants or their 
servants. 

6. The crew on board the Red Rose set too much 
canvas on her, and let her get foo much to leeward, 
having regard to the direction and foroeof the wind and 
her relative position towards the United Service and the 
other yeasels then in tow, and thereby materially con- 
tributed to the stranding of the Red Rose. 
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7. The injury to the Red Rose was also brought about 
by the negligence and improper conduct of the arews on 
board the Dolphin, Flash, and Galatea, then also in tow, 
Betting too much canvas, and also in steering those 
vessels so a8 to let them go too much to leeward. 

8. With reference to the 9th paragraph of the amended 
statement of claim,the defendants deny that the master of 
the United Service disobeyed any verbal directions of the 
harbour master or pier master, or that the master failed 
to regulate his vessel according to the directions mentioned 
in thesaid paragraph. The defendants deny that even if 
the harbour master or pier master did give any auch direc- 
tions the same were heard or understood by the master 
of the United Service, and they deny that even if the 
said directions had been obeyed, such obedience would 
have averted the stranding of the Red Rose; on the 
contrary, such obedience would have resulted in the 
stranding of all the amacks then in tow. Even if the 
master of the United Service did disobey the eaid verbal 
directions of the harbour master or pier master, never- 
theless no cause of action accrued thereby to the plaintiff, 
nor did he become thereby entitled to maint«in this 
action against the defendants to recover damages for 
au injury resulting from such alleged disobedience of such 
directions. 

9. The defendants do not admit the damage alleged to 
have been sustained by the plaintiff by the alleged wreck 
or loss. 

10. With reference to the 11th and 12th paragraphs 
of the amended statement of claim, the defendants rely 
on the said notice ns forming part of the contract 
between the plaintiff and defendante, and repeat the 
same, and plead itas a defence to all the matters and 
causes of aotion Bet forth and alleged in the amended 
statement of claim, and say that the defendanta are by 
the terms of such notice, protected against the claim of 
the plaintiff, 

11. With reference to the 13th paragraph of the 
amended statement of claim, the defendants say that 
there was no implied contract in law that the United 
Service would net act in disobedience of the said 
directions and regulations to the detriment of the plaintiff 
and that there was no implied contract in law that the 
master would regulate bis vessel in accordance with the 
directions ot the p er master or harbour master. 

12. With reference to the 14th paragraph of the 
amendrd stat-ment of claim, the defendants say thatthe 
breach of duty or misconduct of the master of the United 
Service (if «ny such were committed) in taking more 
tban six vessels in tow was one of the matters exoepted 
by the said notice. 


Butt, Q.O (with him Phillimore), in opening 
the case for the plaintiffs, stated briefly the facts 
of the case.—The tug Unied Service had been 
engaged to tow two vessels (of which the Red Rose 
was one) out to sea. The tide was then setting up, 
and the wind abont S. by E. As the tug proceeded 
down the river she took other vessels in tow, and 
before she breasted the lifeboat house she had six 
vessels in tow. She then eased and took a seventh 
in tow astern of the others. As the tug proceeded 
out to sea the pier master hailed the master of the 
tug that he had too many vessels in tow, and that 
he should leave some of them at the pier and 
return for them when he had taken the remainder 
out tosea. The master of the tug however said 
that it was all right, and that he could manage 
them all. The seventh vessel had been taken in 
tow in breach of tho regulations made by the 
harbour master or pier master as in the 7th para- 
graph of the re-amended statement of claim set 
forth. Besides this, the master of the tug had 
disobeyed the oral directions of the pier master. 
The pier master and the harbour master were in 
the same category in the Act of Parliament (the 
Harbours, Docks, and Pier Clauses Act 1847, 10 
& 11 Vict. o. 27). The authority of the pier 
master extended up tho river, aud was collateral 
with the authority of the harbour master. He 
further maintained that there was (1) an implied 
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contract in law that the United Service would nob 
undertake a work which was beyond her power to 
perform; (2) an implied contract iu law that she 
would not act unlawfully or in disobedience of the 
printed or oral directions and regulations to the 
detriment of the plaintiff; and (3) an implied 
contract that her master would regulate his vessel 
in accordance with the directions of the pier 
master or harbour master; and further, that the 
breach of duty or misconduct of the master of the 
United Service in taking an excessive number of 
vessels in tow was not one of the matters excepted 
by the said notice. 
Before any evidence was given on either side, 


Webster, Q.C. (with him Hall, Q C. and Witt), for 
the defendants, submitted that, taking the facts 
stated by the plaintiffs, and appearing in the 
statement of claim as admitted, the defendants 
were thereon entitled to judgment. The plaintitig 
admit that the terms of the notice form part of 
the towage contract. That notice covers all 
damage, however occasioned. Assuming for sake 
of argument that the master of the sug by taking 
a seventh vessel,ia tow broke the bye-law made 
by the harbour master or pier master as alleged in 
the 7th paragraph of the re-amended statement o! 
claim, nevertheless the notice covered the breach 
of that bye-law. These same regulations and also 
the notice given by the tug owners have already 
been discussed : 

Symonds v. Pain, 30 L. J. 256, Ex. 
The liability of the company was restricted by 
their notice, which was an express term in the 
towuge contract. A contractor may always 
exempt himself from a common law liability for 
negligence by an express term or notice : 


Peninsular, 4c., Steam Company v. Shand, 12 
L. T. Rep, N. S. 809; 2 Mur. Law Cases O. X. 


244; 3 Moore P. C. N. S. 272. 
Negligenoe resulting in the infringement of bye- 
aws or regulations made under the authority of 
an Act of Parliament or Order in Council can be 
put on no higher ground than ordinary negligence 
at common law, because the mere breach of & 
statute does not give a cause of action: 
Stevens v. Jeacocke, 11 Q. B. 731. 
The fact that a mere breach of a bye law made 
under a statute has caused damage does not vest 
a right of action in tbe party suffering the damage 
against the person guilty of the breach : 
Atkinson v. Newcastle, §c., Waterworks Company, 
36 L. T. Rep. N.S. 761; 2 Ex. Div. 44l. 
In the present case the tug owners are protected 
not only from the negligence of the master of 
the tug, but also from any wilful act and default: 


Taubman v. The Pacific Steam Navigation Company, 
Law Cases 


26 L. T. Rep. N. S. 704; 1 Asp. Mar. 
336. 
Even if the tug owners are not 
terms of their notice from liability for the breach 
of an implied condition precedent, in this case 
there is no breach of such a condition, for the 
alleged negligence of the master was committed 


after the towage contract had commenced : 


Steel v. State Line Steamship Company, Bae L Ee 


N.S. 333; 3 Asp. Mar. Law Cas. 
Cas. 72. 
NU Q.C. and Dr. 
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9 law at tho time existing. 


protected by the 


Phillimore, contra, argued 
ade according tO 
Whether deter- 


57 
[ApM. 


mined by statute or otherwise, it was an implied 
term that the tug should not take more vessels in 
tow than she was capable of taking in safety. 
Whether the statute applied or not, the implied 
term exists: (1 Maude & Pollock,357.) The owners 
of the tug could not protect themselves against 
the unseaworthines of the tug. Ou the anthority 
of Steele v. State Line Steamship Company 
(87 L. T. Rep. N. S. 333; 3 App. Cas. 72; 3 Asp. 
Mar. Law Cases. 516) they argued that there was 
an implied warranty that the tug should be “ tow- 


worthy." 
Webster, Q-C. in reply. 


Jan. 23—Sir R. Pmuibuxoar.—The question 
which I have now to decide is an important one, 
though lying within narrow limits. It arises in 
an action for breach of contract brought by the 
owuer of a smack against the owners of a steam- 
tug engaged to tow the smack. The facts which 
[ have to deal with are set forth in the allegations 
in the plaintiff's statement of claim. They have 
not been proved, but are admitted as true by the 
defendants for the sake of argument in order that 
the legal question which arises may be decided. 
They are shortly as follows. On the 3rd Nov. 
1881 the plaintiff, who was owner of the fishing 
smack Red Rose, of the port and harbour of Great 
Yarmouth, requested the master of the steam tug 
United, Service, belonging to the defendants, to 
tow the Red Rose out to sea. The United Service 
was at that time lying moored at the quay at 
Great Yarmouth alongside of a brigantine called 
the Hannoh, and the Red Rose was some little 
way lower down the river. In compliance with 
the plaintiff's request, the United Servire, being 
under the command of her master, a servant of the 
defendante, came down the river and harbour 
having the H mnah in tow, and when alongside 
the Red Rove she mate that vessel fast to herself, 
and proceeded seawards, having the Hannah and 
the Red Rose both in tow side by side, Shortly 
afterwards two other vessels were taken in tow by 
the United Service, and were towed side by side 
of each other, astern of the Hannah and the Red 
Rose.. The wind at this time was blowing strongly 
into the entrance of the river, and the tide was 
flood. The engines and machinery of the tug were 
in good order, and she appeared able to manage the 
four vessels which she already had in tow, butcould 
do no more. She proceeded, however, to take in 
tow two other vessels, besides the four already 
mentioned, and finally a seventh vessel. As the 
vessels approached the mouth of the harbour the 
wind and sea proved too strong for the tug with 
go many vessels in tow; the tow-ropes got out of 
order, and ultimately the Red Ruse was carried 
out of her course, took the ground so that she 
could not he got off, and became a total wreck. 

For this loss the plaintiff claims damages. The 
seventh vessel was tuken in tow in breach of 
a regulation duly made by the harbour master or 
pier master under the Harboure, Docks, and Piers 
Clauses Act 1847, and the «pecia! act, the Great 
Yarmouth Port and Haven Act 1866, a regulation 
whieh forbids a tug to take more than six vessels 
in tow at once. The mas er of the tug moreover 
disubeyed certain oral directions given him by the 
pier master with regard to the vessels he was 
towing. Before entering into the towage contract 
mentioned above, the plaintiffs had received the 
following notice, issued by the defendants, which, 
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he admits, formed part of the contract: “ Notice 
to shipowners, fishing boat owners, sbipmasters, 
and others.—The Great Yarmouth Steam Tog 
Company Limited, owners of steam-tuga Victoria, 
United Service, Express, M-tvor, Sailor, Star, 
Pilot, and Andrew Woodhouse, respectively give 
notice that they will tow vessels, boats, or other 
crafts by the above-named steam-tugs on the 
following conditions only, that they are not to 
be answerable or accountable for any loss or 
damage whatever which may happen to or he 
occasioned by any vessel, boat, or craft, or any of 
the cargoes on board of the same, while such 
vessel, boat, or craft is in tow of either of the 
steam-tugs in the river or at sea, and whether 
arising from or occasioned by any supposed negli- 
gence or default of them or their servants, or 
defects or imperfections of the said steam-tugs, or 
either of them, or the machinery, or any other 
part of the same, or any delay, stoppage, or slack- 
ness of the speed of the same, however occasioned 
or for what purpose wheresoever taking place; 
and that the owner or persons interested in the 
vessels, boats, or crafts, or of the cargoes on board 
the same so towing, nndertake, bear, satisfy, and 
indemnity the said tug owners against the same.” 
The defendants rely upon this notice as protecting 
them against the plaintiffs claim in respect of the 
alleged wrong-doing of their servant, the master 
of the United Service. 

The contention of the plaintiff is that the 
defendants are liable notwithstanding the notice 
—that it was an implied term of the con- 
tract that the master of the tug (1) should 
obey the regulations framed under the statu- 
tory authority, aud (2) should under the general 
law, apart from any statutory rule, tuke no 
more vessels in tow than the tug was com- 
petent to manage—tbat this implied condition 
is in the nature of & warranty, and that a breach 
of it constitutes something more than the negli- 
gence against which the defendants are protected 
by this notice. According to the argument of the 
plaintiff's counsel, the negligence referred to in 
the notice is merely the ordinary negligence of a 
tug master during the performance of a towage 
contract, not & breach of a warrenty implied in 
the contract, and that if such Warranty was 
intended to be negatived, the notice should have 
expressly provided for it. It appears to me that 
the only point to be decided is whether or not the 
words in the notice, “negligense or default of 
- . . their servants," cover the alleged wrong 
doing of the master of the tug in disobeying the 
statutory regulations, and the directions of the 
pier master, and taking in tow more vessels than his 
tug was competent to manage. It is important 
to observe that the tug is admitted to have been 
competent to tow four vessels, and that at the 
time when the performance of the contract began, 
and during the first part of such performance, the 
tug was altogether within her right, the alleged 
unlawfulness not Occurring until the seventh, or 
at least the fifth and sixih vessels were taken in 
tow, when part of the contract had already been 
performed, 

O! the authorities cited, I think the case of 
Steel v. The State Line Steamship Company 
(3 App. Cas. 72) was most in point. In 
that case a bill of lading contained a special 
elunge which added negligence of the persons in 
the service of the ship to the usual excepted perils. 


Part of the cargo was damaged during the 
voyage by sea water coming through an insuffi- 
ciently secured port-hole. It seems to have been 
considered that if the evidence had established 
the fact that the deficiency of the port-hole had 
arisen during the voyage through negligence of 
the crew and was not due to any defect existing 
before the departure of the ship from harbour 
then the sbip owners would have been protected 
by the special clause in the bill of lading. The 
circumstances of the present case seem to me to 
be analogous. I am of opinion that the alleged 
wrong doing, as it arose entirely during the 
performance of the contract, was “ negligence and 
default" within the meaning of the notice issued 
by the defendants, and nothing more. I cannot 
allow that the somewhat subtle distinction 
attempted to be drawn by the plaintiff’s counsel 
between negligence and breach of a warranty 
implicitly contained in the contract is to be found 
in the circumstances before me, nor am I able to 
see any material difference between the negligence 
of the master in breaking a statutory rule, and 
his negligence in breaking the general law. On 
these grounds I pronounce on the question before 
me in favour of the defendants. 


Solicitors for the plaintiff, Ingledew and Ince. 


Solicitors for the defendants, Pritchard and 
Sons. 


Tuesday, Feb. 20, 1883. 


(Before Sir Ropert PHILLIMORE and TRINITY 
Masters.) 
Tue LANCASTER. (a) 
Salvage—Award—Amount. 

Where a steamship at great risk to herself got 
another steamship off a point in the Red Sea, 
ninety-five miles from Suez, surrounded by coral 
reefs, and so saved her from probable total loss, 
and then at her request towed her within a few 


miles of Suez, the Court on a value of 69,0001, 
awarded 60001. 


THIS was a savage action brought by the owners, 
master, and crew of the steamship Ossian against 
tbe steamship Lancaster, her cargo and freigat. 


The plaintiffs’ statement of claim was so far as 
material as follows :— 


1. The Ossian was a screw steamship of about 1210 tons 
register at the time the services hereinafter atat-d were 
rendered. She was owned by some of the plaintiffs, and 
was on a voyage from Suez to Tutiovrin m the East 
Indies in ballast, where she was under a charter to load 
& cargo of sugar for Liverpool, the freight of which 
amounted to 65001. 

2. On Tuesday the 30th May 1882, at about 5 a.m., the 
Ossian was passing down the Red Sea about uinety-five 
mites from Suez, and the wind was from the N. and N.W. 
blowing a strong breeze with a heavy sea running and 
surf breaking, when those on board the Ossian observed 
the Lancaster, which is a screw steamer of about 1200 
tons register (and which the captain of the Ossian had 
learnt at Suez was in distress) aground at a point of the 
shore which is surrounded by coral reets and about five 
mils north of the point known as Rus Garib, and as the 
Ossian came near the Lancaster signalled “ Can you tow 
me of?” 

3. The Ossian at once made towards the Lancaster, 
and when within a short distance brought up by her 
starboard anchor. A boat from the Lancaster with her 
captain init came alongside the Ossian, and it being too 
rough and boisterous for the Lancaster's captain to got 
on board the Ossian, the captam ot the latter vessel 
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(«) Reported by J. P. As8PINALL and F. W. Rarxxs, Esqrs., 
Barristers-at-Law. 
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Managed with great difficulty andat much peril to leap 
into the said boat, and it thereupon, in a heavy sex and 
Burf and strong wind, proceeded towards the Lancaster, 
which was bonrded by both captains with some difficulty. 

4. The captain of the Ossian then ascertained, as the 
facts were, that the Lancaster with a cargo of wheat 
from Bombay for the United Kingdom had been ashore 
as above stated since the night of Saturday the 27th of 
May 1882, that whilst so ashore she had signalled to two 
steamers, both of which had, because of the danger 
attached "thereto, refused compliance with her request; 
that she was bumping and sliding on the rocks, that her 
stern post and bottom were started; that she was hoied 
and making water in the after hold; that her after 
ballast tank was full of water, and that she had 
jettisoned 300 tons of cargo. 
pia ied the pa as aforesaid did net at all 
aesiat in getting the Lancaster off the rocks on which she 
was aground, but, on the contrary, increased the peril of 
her position by enabling the sea and wind to have 
greater power in rolling and bumping her upon the rocks. 

6. Both the captain of the Lancaster and the 
captain of the Ossian considered it very doubtful, 
owing to her dangerous position, and the state of the 
wind and sea, whether the Ossian could possibly succeed 
in getting the Lancaster afloat, and the master of the 
Lancaster being anxious that the Ossian should not leave 
her side, if unable to tow her off, made the following 
offer to the captain of the Ossian, which he acoepted : 

“ Tuesday, 30:h May 1882. 

“I this day offer W. Tillar, Muster Ossian, one 
hundred pounds per day for standing by and rendering 
any service [ may need, and as long as [ may need, but 
not over seven days. In case the ship is got off, this is 
to be void, and claims settled by arbitration." 


7. The master of the Ossian then managed, with 
much risk and difficulty, to return to his vessel in the 
Ossian’s life boat, and brought his vessel as near as he 
dared to the Lancaster, in order to endeavour to tow her 
off the rocks. By this manœuvre the Ossian was 
necessarily brought into such dangerous proximity to 
numerous coral reefs that, to prevent her also getting 
aground, which in the then condition of the wind aud high 
nea running was imminently probable, she was compelled 
to put out two anchors to seaward. Those on board the 
Ossian then prepared to run a line on board the 
Lancaster. This, after considerable difficulty and risk, 
the sea still running very high, and the wind being 
strong, they succeeded iu doing, and afterwards in 
connecting the two ships by means of the Lancaster 

Waor. 

BT The Ossian being then under steam attempted to 
move the Lancaster, but waa obliged to increase the 
pressure in her boilers to upwards of 70lbs., and after a 
considerable time succeeded in making the Lancaster 
move, and ultimately in getting her off the reef on which 
she had settled. The Lancaster's propeller slowly 
reversing she ultimately came off, ana was towed into 
deep water by the Ossian. During the assistance so 
rendered the risk and danger tothe Ossian was increased 
by her chains fouling both her anchors so laid out as 
aforeraid, and in addition the tow rope got fonl of the 
propeller, renderieg it necessary for the mate of the 
Ossian to dive repeatedly in order to cut and clear the 
same, Those operations took six hours’ incessant lubour 
on the part of a large number of tbe Ossian’s officers 
and crew, and were effected at great jecpardy to the 
lives and sa ety of some of them. During the whole of 
this time, from the wind and sea prevailing with the 
gerew rendered useless, the Ossian was in great peril and 
He The Ossian succeeded in towing off the Lancaster 
at about 4.30 on Tuesday, and then, at the request of the 
captain o! the Lancaster, proceeded to take her in tow 
for the port of Suez, then nisety-five miles distant. 
Atter towing her to within afew miles of that port, there 
being a strong head wind aud a heavy sea, and the 
Lancaster steering very badly throughout the towage, 
the hawser parted on b ing shortened at the request of 
the master o the Lancaster, und the Ossian prepared to 
Bend a fresh hawser aboard, when the captain of the 
Lancaster intimated that he thought bis vessel could 
steam without towing if the Ossi»n kept by her. ay 

19. Owing to the damage the Lancaster had receive 

w ile agshora she was Bo disabled as to make it unsafe | 
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and imprudent for her to proceed alone to Suez, and it 
was on this account that the master of the Lancaster 
begged those on board the Ossian to stand by his ship, 
although she was then so near to Suez, till he reached 
that place, so as to be ready and at haud to render such 
assistance as might be necessary. This the Ossian did, 
and th- Lancaster going ahead dead slow reached Suez 
safely in company with the Ossian on Wednesday the 
31st May. 

11. The place where the Lancaster went aground ig one 
of very great peril It is surrounded by dangerous 
coralreefs, and the Lancaster, owing to the position in 
which she was lying, was exposed to the full force of the 
wind and sea, and, had not those on board the Ossian 
come to her assistance. the Lancaster, her crew and 
cargo, would probably have been destroyed and lost. Ag 
it was, when the Lancaster arrived at Suez the remainder 
of her cargo had to be discharged, and the vessel had to 
undergo considerable repairs before she was able to pro- 
ceed on her homeward voyage. 

12. The said services were rendered with considerable 
skill and promptitude, and with great risk to the captain 
and several of the Ossian's orew, and the Ossian waa 
exposed to very great risk and damage in rendering the 
said services. 

14. The Ossian was of the value of 30,0001. Inrender- 
ing the said services her owners incurred damage and 
expenses to the amount of about 4001., and she deviated 
from her voyage and was delayed a considerable time in 
the performance thereof, 

The defendants, whilst substantially admitting 
the services of the Ossiam as set forth in the 
statement of claim, pleaded that the state of the 
weather and the risk and peril to the Lancaster 
and to the Ossian were greatly exaggerated, that 
the jettison of the cargo did materially assist the 
Lancaster in getting afloat, that the steam power 
of the Lancaster materially assisted the Ossian, 
and that the Lancaster would in time have floated 
quite apart from any assistance rendered by those 
on board the Ossian. 


Feb. 20.—The action came on for hearing before 
the judge, assisted by Trinity Masters, upon vivd 
vore and printed esviience. The log of the Ossian 
and the protest of her master were put in by the 
plaintiffs. The value of the Lancaster, her cargo 
and freight, were taken nt 62,0001. 

Myburgh, Q.C. (with him L. E Pike) for the 
plaintiffs. The services to the Lancaster were 
rendered at great peril to the Ossian and those on 
board of her, seeing the daugerous coral reefs 
which were in the immediate vicinity. But for 
the services of the Ossian the Lancaster must 
have been lost. 

Cohen, Q.C. (with him M'Leod, Q.C., and J. P. 
Aspinall) for the defendants.—The rixkand peril to 
the salvors have been greatly exaggerated. Had 
the Lancaster continued to jettison her cargo she 
wonld have come off without any assistance. 

Myburgh, Q.C. in reply. 

Sir Ropert PHILLIMORE.—This is a most meri- 
torious case of salvage service. The service was 
rendered by one very large steamer, the Ossian, 
to another very large steamer, the Lancaster. 
Whilst passing along the Red Sea about ninety- 
five miles from Suez, the Lancaster struck upon a 
rock five miles north of the point known as Ras 
Garib. Coral reefs were all around her atthe time, 
and the state of her peril may be taken from the 
captain’s own protest, which gives the epitome of 
the service rendered in words which are true and 
cannot be gainsaid. The material portion of the 
protest commences as follows :—* Left Bombay on 
May 10th 1882, bound for Dunkirk. May 20th, 
passed Aden. May 27th, strong wind and heavy 


60 MARITIME LAW CASES. 


TT 


ApM. | 


Tug Branca, 


fApw. 


sea, weather very hazy. At 8.30 p.m. Ras Garib 
abeam, At 9.15 p.m. the ship took the ground 
and struck repeatedly with great violence. Imme- 
diately reversed engines full speed astern, &quared 
the yards, set topsail and foresail, and did all 
possible to try and back the ship off, but without 
avail. Seeing the vessel’s critical position con- 
suited the officers, and taking into consideration 
the great distance to the nearest port, from whence 
help could not possibly be had in less than six 
days, decided that the only means of saving the 
sbip and cargo was to jettison a portion of the 
cargo.” And then the captain proceeds to state 
as follows:—''In the interest of all concerned 
commenced throwing overboard the cargo from 
the hatchways in order to lighten the fore-end. 
28th May, continued to jettison. Let go starboard 
anchor to keep ship’s bow from driving in shore, 
owing tothe heavy swell running. Ship thump- 
ing heavily. 2 p.m.: Tried to pnt out anchor 
from starboard quarier, but was prevented by the 
heavy sea. About 3 p.m. carpenters reported 
the No 3 ballast tank to be filling. Set pumps 
working continually. Supposed bole in Bhip's 
bottom, as the tank completely filled. 3.30 p.m. ; 
Signalled an Irish line steamer for assistance. 
He replied, ‘Too much sea on.’ Gave him Ship's 
name and asked to be reported. 6.20 p.m: 
Signalled for assistance to a steamship bound 


towards Suez, but got no reply. 29:b May : Fresh | 


gale and short sea, ship thumping heavily. 6 a.m.: 
Started discharging from the after hatches on 
accountof ballast tank filling; sternof ship striking 
heavily. 8a.m.: Got theboats ready tor lowering, as 
the after peak was found to have filled, 5.30 p.m. 
Succeeded in carrying out an anchor from the 
starboard quarter about 100 fathoms seaward, and 
kept a continual strain on it to keep the ship'a 
stern from working in shore. 30th May: Gale and 
sea continues, Ergineer reported ship straining 
under engine room; still jettisoning cargo.” 

Whilst the Lancaster was in this condition 
she received the services rendered by the Ossian 
in this case. It is not immaterial to remember 
that before the Ossian came up the Lancaster 
had made signals to two other vessels passing 
up the Red Sea, and that they had been either 
unable or unwilling to render assistance to ber. 
The effect of the help rendered to her by the 
Ossian was to release her from a position of 
the greatest peril; and, according to the clear 
and decided opinion of the Elder Brethren, if she 
had remained many hours longer in the position 
in which she was when the Ossian came up, she 
would have been lost with all on board. It is 
not necessary to say more. Every element that 
could constitute & most valuable salvage service 
was present in this case; and one circumstance 
to be borne in mind is, that the services were not 
effected without jeopardy to all on board the 
Ossian, as, on the Lancaster coming off the reef, 
the chains of the Ossian fouled both the anchors 
of that vessel, and the tow rope got foul of the 
Ossian’s propeller, so as to render it for the time 
useless, 

The only question remaining to be considered 
is the amount of compensation that should be 
awarded by the court. The value of the ship, 
cargo, and freiuht is about 62.0001., and, after due 
consideration and consultation with the Elder 
Brethren ofthe Trinity House, and takin into 
consideration all the facte, I award 60001. Out of 


this award the mate and those men belonging to 
the crew of the Ossian who acted as divers at 
great peril to themselves should receive such 
shares of the award as will adequately reward their 
services. 

Solicitors for the plaintiffs, Plews, Irvine, and 
Hodges. 

Solicitors for the defendants, Pritchard and 
Sons. 


Thursday, April 5, 1883. 
(Before Burr, J.) 
Tue Bianca. (a) 


Practice— Collision— Tug and tow—Third party 
—Directions—Order XVI. vr. 18 and 91. 


Where in am action for damage by collision the 
defendants had by notice brought in the owner of 
a tuy towing the defendants! ship, and sought to 
muke the tug liable for improper navigation and 
disobedience to orders. and the detendunts «ppliad 
Jor directions as tu the mode of having the qu 8- 
tions in the action determned, the Court declined 
to give directions, and dismissed the ‘hird party 
Jrom the action upon the ground that questions 
vetween the d-fendants and the third party, 
totally different from those between the plaintiffs 
and the dejendants, might arise in the case, and 
would be embarrassing to the plaintiffs. 


THIS was a summons in the Admiralty Division, 
reterred by the Liverpool District Registrar to 
the judge, in an action of damage, to obtain 
directions under Order XVI, r. 21, as to the 
mode of having the questions in the action 
determined. 

The collision, out of which the action for 
damage arose, took place about two p.m. on the 
15th Jan. 1883, in the river Mersey, between the 
steam tug Gumecock, which was lying at anchor, 
and the ship Bianca, which was being towed out 
of dock and across the river by the steam-tug 
Rescue. 

On the 5th Feb. the owners of the Gamecock 
instituted an action against the Bianca. The 
owners of the Bianca appeared, and on the 12th 
Feb. the plaintiffs delivered their statement of 
claim. 

On the 6th March the defendants, the ownera 
of the Bianca, obtained leave by the judge’s order 
to serve a notice on the Liverpool Steam Tug 
Company Limited, the owners of the steam-tug 
Rescue, claiming indemnity from them in re- 
spect of tha damage proceeded for, pursuant to 
Order XVI, r. 18. This notice was duly served, 
and on the 15th March an appearance was en- 
tered for the Liverpool Steam Tug Company 
Limited, in pursuance of the above notice. 

On the 17th March the defendants took outa 
summons in the Liverpool District Registry, in 
the following terms: 

Let the plaintiffs, defendants, and the owners of the 
steam-tug Rescue, their solicitor or agents, attend me, 
at 3, Bronawick street, Liverpool, on Mo: day, the 19th 
inst., st eleven o’clovk in the forenoon, to show cause 
why the district registrar rhould not give directions as 
to the mode of having the queations in this action deter- 
mined pursuant to the rules of the S. C. Order XVI.. 
r. 21. 

On the 19th March the summons was heard, 
when the owners of the steam-tug Rescue refused 


(a) Reported by J, P. AsrrNALL and F, W, Barges, Esqrs., 
Barristers-at-Law, 
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to undertake the burden of defending the action, 
and the summons was adjourned until the 29th 
March, to enable the defendants to put in their 
defence. 

On the 98th March the defendants delivered 
their statement of defence, paragraph 10 of which 
was as follows: 

10. In the alternative the defendants say that the 
said collision was due to the negligent and improper 


navigation of the Rescue, and to the disobedience of 
those on board of her to the orders of those on board of 


the Bianca. 

The adjourned summons came on for hearing 
before the district registrar on the 29th March, 
and he, having read the statement of defence, 
adjourned the summons to the judge in chambers, 
where the parties were represented by counsel. 


Roscoe, in support of the summons, for the 
defendants.—The questions between tbe defen- 
dants and tbe third parties are similar to those 
between the plaintiffs and defendants, Expense 
will be saved by the third parties being bound by 
the decision in this action : 

The Cartsburn. 4 Aap. Mar. Law Cas. 202; 5 P. Div. 
59; 41 L. T. Rep. N.S. 710; 

Benecke v. Frost, 1 Q. B. Div. 419; 34 L. T. Rep. 
N. S. 728. 

Kennedy, for the plaintiffs, against the summons. 
—10th paragraph in the statement of claim 
is embarassing to the plaintiffs. It is obvious 
from that paragraph that questions not at issue 
between the plaintiffs and defendants may arise 
between tho defendants and the third parties: 


Schneider v. Batt, 8 Q.B. Div. 701; 44 L. T. Rep. 
N. S. 142; 


Horwell v. London General Omnibus Company, 
2 Ex. Div. 365; 36 L. T. Rap. N. S. 637; 

Treleven v. Bray, 1 Ch. Div. 176; 33 L. T. Rep. 
N. 8.827 ; à 

Bower v. Hartley, 1 Q. B. Div. 652. 

W. Q. F. Phillimore,forthe third parties, opposed 
the summons and asked to be dismissed from the 
proceedings. 

Upon the conclusion of the arguments the judge 
announced that he would tuke time to consider 
and would give judgment in court. 


April 5.—Burt, J.—I have looked through the 
authorities that were cited, and the conclusion 
to which I have come is, that there are valid 
reasons why, in the exercise of my discretion, 
I should decline to give any directions under 
Order XVI. r.21, in this case. Assuming that 
I have power to give such directions, I see no suffi- 
cient reason in this case why, in the face of the 
plaintiffs’ opposition, I should embarrass them 
and the defendants with any further questions as 
to the rights and liabilities of the defendants and 
the third parties inter se. It is probable—to say 
the least of it—that there will arise in the case 
(for I have read the pleadings) questions between 
the defendants and the third parties totally 
diferent and distinct from those between the 
plaintiffs and the defendants. Under these cir- 
cumstances the third parties, the owners of the 
Steam-tug R- scue, must be dismissed from these 
proceedings. : 

Upon the application of connsel for the third 
parties and the plaintiffs, the learned Judge ordered 
the defendants to pay *he costs of all proceedings 
taken by them to bring in the third parties. 


Solicitors for the plaintiffs, Fielder and Sumner. 
Solicitors for the defendants, W. W. Wynneand 


on. 
Solicitors for the third parties, Toller and Sons. 


Tuesday, May 1, 1883. 
(Before Burr, J.) 
Tue Anna HELENA. (a) 


Salvage—Derelict — Default action — Sale before 
judgment. 


Where in a salvage action, in which no appearance 
had been ent-red, it wis alleged. upon affidavit 
that the ship and cargo were daily deteriorating 
in value, and that larga expenses were being 
incurred in respect of the charge of the property, 
and that the plaintiffs hud been in communica- 
tion with the owners as to a sale, the Court, on 
motion by the plaintiffs prior to decree, ordered an 
appraisement and sale of the property. 


THIS was an unopposed motion by the plaintiffs 
in a salvage action, in which no appearance had 
been entered by the defendants, to obtain, prior to 
decree, an order for the appraisement and sale of 
the property salved. The action was brought by 
the owner, master, and crew of the fishing enrück 
John Ellis, against the owners of the Dutch 
schooner Anna Helena, her cargo and freight, to 
recover reward for salvage services rendered in 
Dec. 1882 to the Anna H«lena and her cargo, by 
bringing her into Newcastle derelict, and in & 
waterlogged condition. 

The Anna H-lena was placed in the care of the 
receiver of wreck at Newcastle, in whose charge 
she had remained until her arrest in this action, 
when sbe passed into the custody of the marshal. 
It being found impossible to settle the amount of 
salvage out of cour) this action was brought on 
the 17tb April 1883 but no appearance had been 
entered either for ship or cargo. 

The plaintiffs now applied for the gale of the pro- 
porty salved upon the affi tavit of the owner of 
the John Ellis, supported by correspondence from 
the Dutch consul at Newcastle, who represented 
the owners and underwriters of the Anna H-lena. 
The fifth paragraph of the said affidavis was as 
follows : 

5. Iam informed and believe the said vessel and her 
cargo are daily ceteriorating in value, aud that large 
expenses are and have been incurred in respect of the 
charge of the property, and it is therefore desirable that 
the same should be realised without delay. 

May 1 —J. P. Aspinall moved the court to order 
e commission to issue for the appraisement and 
sale of the Anna Helena and her cargo. 

Burr, J.—I think that, although there is no 
aopearance by the defendants, as it is sworn upon 
affidavit that the property is daily deteriorating, I 
will under the circumstances order it to be sold 
before decree. 

Solicitors for the plaintiffs, Clarkson, Greenwell, 
and Wyles. 


Å (a) Reported by J. P. AsPINALL and F. W. Ratxxrs, Esqra., 
Barristers-at-Law, 
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Thursday, Nov, 30, 1889, 
(Before Sir R. PHILLIMORE.) 
TuE FAIRPORT. (a) 


Disbursements of master— Maritime lien— Liability 
—Trongfer of ship—Laches—Admiralty Court 
Act 1561, s. 10, 


A master of a ship has a maritime lien for his dis. 
bursements made in the service of the ship, and 
such lien attaches to the ship in the hands of 
bond fide purchasers without notice of the lien at 
the time of the purchase, unless it be lost by the 
laches of the master. 

Where a master has incurred liability by drawing 
bills of exchange for goods supplied to the ship, 
although such liability is not discharged, he has a 
maritime lien on the ship to the extent of that 
liability, 

The act of a master in not compelling payment 
against his ship for a linbility that he has in- 
curred by drawing bills of exchange, because he 
believes that they will be met by his owners, until 
he i$ actually swd upon them himself does mot 
amount to such laches as will Sorfeit his lien 
against a purchaser, 


THIS was an action brought by Edward Stewart 
Dargie, of Arbroatb, the master of the steamship 
Fairport belonging to the port of Arbroath, 
against that vessel and her owners intervening 
for disbursements made on behalf of the vessel 
whilst the plaintiff was master. 

The plaintiff indorsed his writ for a claim for 
disbursements made during the time he was 
master of the vessel, and claimed 3001. (inclusive 
of costs) The plaintiff did not deliver any state- 
ment of claim, but gave notice in lieu thereof. 
The defendant’s statement of defence was as 
follows : 


l. The pleintiff was at some time prior to the 14th 
Oct, 1881, master of the stexmship Fairport, Theowners 
of the Fairport, while the plaintiff was master, were 
George Piteairn Roy, and Peter Smart Roy, and John 
Swart Roy. 

2. The defendants. on the 14th Oct. 1881, purchased for 
valuable consideration the sixty-four sixty - fourth 
shares of and in the said vessel the Fairport from the 
then owners, the sai! George Pitoairn Roy, and Peter 
Smart Roy, and John Smart Roy, and the said shares 
were transferred to them by bilis of sale of that date 
according to the provisions of the Merchant Shipping 
Acts, and they were afterwards duly registered as the 
owners of the Fairport, and are now auch owners, 

3. The disbursements, if any, made by the plaintiff 
were made before, and the plaintiff ceased to be her 
oa before the purchase of the Fairport by the defen- 

ants. 

4. The defendants deny that the plaintiff at any time 
made such disbursements as claimed, and say, that if he 
did he was repaid and reimbursed all Buoh disburse- 
ments. 


The plaintif had joined the vessel as her 
master in March 1879, and at that time she was 
owned by Messrs. Roy and Sons of Arbroath. 

In September 1879 the vessel was sent to 
Sunderland to take in coal for London, in charge 
of the plaintiff, who was instructed to communi- 
cate with Messrs. Lunham and Co. of London, 
who were the time charterers of the vessel. The 
plaintiff brought the vessel to London, and was 
then instructed by the charterers to proceed on 
voyages to the Mediterranean and back, Before 
he started, he was directed by Messrs. Roy and 


(a) Reported by J. P. ASPINALL and F. W. RAIKES, Esqrs., 
Barristers-at-Law. 


| Sons to pay for the coal, which he took on beard 


at the different ports at which he ealled, by bills 
drawn on Messrs. Lunham and Co. On his out- 
ward voyage he called at Gibraltar, took in coa], 
and drew a bill on Messrs. Lunham and Co., which 
was by them paid. He took in a further supply 
at Multa. and on the return journey at Gibraltar, 
in January 1880, drew bills as before, which also 
were paid hy the charterers, 

In April 1880 the vessel was again sent out to 
the Mediterranean in charge of the plaintiff. She 
called at Gibraltar for coal, and. the plaintiff drew 
a bill on Messrs. Lunham and Co. for 401 14s. 
This bill was indorsed eriginally to Murietta and 
Co. and afterwards to De Mattos and Co., who 
then became the holders; it was accepted by 
Messrs. Lunham and Co. but never paid. 

On the 4th May 1880 the vessel was again ab 
Gibraltar, and a further supply of conl was obtained 
from Messrs. Longlands, Howell, and Co., and the 
plaintiff drew a bill for 581. I8s. 10d. on Messrs. 
Lunham and Co., payable to the order of Messrs. 
Longlands, Howell, and Co. This second bill was 
indorsed to Messrs. De Mattos and Co., but was 
not accepted by Messrs. Lunham and Co., who 
had become insolvent. Messrs. Roy and Sons 
were applied to, but they refused to pay these 
two bills, and on the 7th June 1880 (shortly after 
they had become due) Messrs. De Mattos and Co. 
commenced proceedings against the plaintiff, 
The writ was served on the plaintiff in Angust 
1880, and he then went to sen. 

On the 17th July 1881, whilst he was at sea, 
judgment was given against him for 1131, 88. 9d. 
On his arriva] in England he took proceedings 
against the vessel on the 23rd Nov. 1881 to recover 
the amount of his liability under the bills, and 
the vessel was arrested in this action. 

On the 14th Oct. 1881 the vessel was sold by 
Messrs. Roy and Co. to a Mr. J. J. Wallace and 
others, who appeared in the action as defendants. 

Nov. 30.—The action came on for hearing. 

Burnes for the plaintiff, 

W. G. F. Phillimors for the defendants. 

The arguments sufficiently appear in the judg- 
ment. 

Cur. adv. vult. 

Dee, 12.—Sir R. Pnizuonz delivered judgment 
as follows:—This is an action in rem, in which 
the plaintiff, who was formerly master of the 
steamship Fairport, seeka to recover a sum of 
money, for which he has become liable, on two 
bills of exchange drawn by him whilst he was 
master in order to provide necessaries for the 
vessel. The Fairport was owned by Messrs. Roy 
and Sons of Arbroath, in Scotland. Iu the 
spring of 1880 she was chartered by Messrs. 
Lunham and Co of London, and sent to the 
Mediterranean with the plaintiff as master. On 
the 12th April 1680 the plaintiff obraired coals at 
Gibraltar for the use of his vessel, and paid for 
them by drawing a bill for 401. 144. on Lunham 
and Co. He did this in accordance with his 
previous practice on similar occasions, and in 
obedience to instructions received from the char- 
terers and confirmed by Messrs. Roy and Sons, 
the owners of the vessel. On his return voyage, 
on the 4th May 1880, he obtained a further supply 
of coals and other necessuries at Gibraltar, paying 
for them as before by a bill which he drew on 
Messrs, Lunham and Co. for 587, 18s, These two 


MARITIME LAW CASE S. 63 


EERE 


Apu] 


ErrrorT v. Lorp. 


[Pnarv. Co. 


I umu 


bills came into the hands of a Mr. De Mattos, 
who is still the holder of them. The first bill 
was accepted by Lunham and Co., the second was 
not, and Lunham and Co. baving shortly after- 
wards become insolvent, neither of the bills was 
met at maturity, nor have they been subsequently 
met, Mr. De Mattos, as holder of the dishonoured 
bills served & writ on the plaintiff as drawer in 
Aug. 1880, and obtained judgment against him 
in July 1881 for 113l. 8s. 10d., being the amount 
of the twe bills and costs. This sum has not yet 
been paid. In Oct. 1881 Messrs. Wallace and Co., 
the defendants in this action, bought the Fair- 
port from Roy and Sons, and in the following 
‘November the plaintiff began the present action 
in rem to recover the above-mentioned sum of 
1131. 8s. 10d. with costs. A writ was issued in 
this court, and the vessel has been arrested. 

The defence raised by Messrs. Wallace and Co., 
the present owners, is reducible to the three follow- 
ing propositions, two of law, one of mixed law and 
fact, The two propositions of law are: 1. That 
a master’s disbursement does not constitute a 
maritime lien. 2 That even if it does, the 
subject of the present action is a liability, and not 
properly a disbursement, the plaintiff as yet 
baving actually paid nothing, and that a mere 
liability cannot create a maritime lien. 3. The 
proposition of mixed law and fact is that if there 
were a maritime lien, the plaintiff is precluded hy 
his own laches from enforcing it against a bond 
fide purchaser for value. The law as to the first 
proposition appears to me to be laid down cor- 
rectly in the judgment of Dr. Lushington in 
The Mary Anne (L. Rep. 1 Adm. & Eccl. 8; 18 
L. T. Rep. N. S. 884; 2 Mar. Law Cas. O. S. 294), 
which expressly decides that since the passing of 
the 10th section of the Admiralty Court Act 1861 
a master has a maritime lien for his disburse- 
ments. I followed this decision in The Feronia 
(L. Rep. 2 Adm. & Ecol. 65; 17 L. T. Rep. N. S. 
619; 3 Mur, Law Cas. O. S. 54), and I may observe 
also tbat it is treated as settled law in the last 
edition (4th edit.) of the Maude and P lloek's Law 
of Merchant Shipping (vol. 1, pp. 86, 125). The 
second proposition depends upon the true con- 
struction of the words in the before-mentioned 
10th section, “disbursements made by him,” and 
the cases of The Chieftain (B. & L. 104; 8 L. T. 
Rep. N. S. 120; 1 Mar. Law. Cas. O. S. 327) and 
The Edwin (B. & L. 281; 10 L. T. Rep. N. S. 658; 
9 Mar. Law Cas. O. S. 36) were cited by the defen- 
dant’s counsel in support of his contention that dis- 
bursements must mean money actually paid by the 
master, and cannot be applied to a mere liability 
created as in the present case by a bill of ex- 
change drawn by him and afterwards dishonoured. 
Both these cases were carefully considered in the 
judgment in The Feronia (wht sup.), in wàich case 
I held that the money earned by freight having 
been paid into court, the liabilities incurred by the 
master for the benefi of the ship were to be con- 
sidered as disbursements, and to be discharged out 
of the fund in court. In the present instance 
there is no freight paid into court. But the court 
has its hand upon the ree, and ought not to part 
with it, in my opinion, until justice is done to all 
parties. The judgment in „The Feroniu was 
followed in a subsequent judgment which l 
delivered. in The Marco Polo (24 L. T. Rep. N. S. 
804; 1 Asp. Mar. Law Cas. 54), and was mentioned 
without disapprobation in the case of Re Hio 


Grande do Sul Steamship Company (5 Ch. Div. 
982; 36 L. T Rep. N. S. 603; 3 Asp. Mar. Law 
Cas, 424). I must also refer to the report of the 
registrar in the case of the Med Rose, which is 
printed at the end of the case of The I-ronia 
(ubi sup. and which is stated in the judg- 
ment in that case to have been approved by 
Dr. Lushington. Upon the whole I think 
that any doubt that may have arisen from the 
decisions in The Chieftain and The Edwin, must 
be holden to be now sot at rest, and that the law 
is correctly laid down in The Feronia. The con- 
clusion at which Larrive is that the liability which 
ihe plaintiff has incurred for the use of the ship 
is a disbursement within the meaning of the 10th 
section of the Admiralty Court Act 1861, and 
that he is entitled to a maritime lien on the ship. 

It remains to consider the question of laches. 
The law on this subject is estahlished by the 
cases of The Bold Buccleugh (7 Moo. P. C. C. 
267; 9 W. Rob. 229). aud Lhe Europa (8 L. T. 
Rep. N. S. 368; 1 Mar. Law Cas. O. S. 337; 
B. & L. 89; 2 Moo. P. C. O, N. 3. 1) It 
results from these cases that a maritime lien is 
nob indelible, and may be lost by negligence or 
delay where the rights of third parties may be com- 
promised; but, where reasonable diligence is used 
and tho proceedings are had in good faith, the lien 
travels with the thing into whatsoever, possession 
it may come. What constitutes reasonable dili- 
gence must depend upon the particular circum- 
stances of each case. In the present case I hold 
that it is proved that until judgment: was actually 
obtained against the plaintiff (who by the way 
was continually at sea), he believed, and not un- 
reasonably so, that his liability would not become 
absolute, and that Messrs. Roy and Sons, his 
previous employers, would protect him from 
having to meet the bills himself. I am of opinion 
that he cannot faitt; be charged with such want 
of diligence as would forfeit his lien. If it were 
neces-ary to decide whether the defendant, Mr. 
Wallace, was, as & matter of fact, aware of the 
liability attaching to the ship whea she was 
bought by his firm, [ should be inclined to believe 
the positive evidence of Mr. Breslauer on the 
subjeci in preference to that of Mr. Wallace, who 
could only speak to his want of recollection of 
the alleged conversations. I pronounce for the 
plaintiff in this case. 


Solicitors for the plaintiff, Ingledew and Ince. 
Solicitor for the defendant, W. Batham. 


JUDICIAL COMMITTEE OF TEE 
PRIVY COUNCIL. 


Feb. 14 and March 8, 1883. 

(Present: The Right Hons. Lord BLACKBURN, Sir 
Barnes PEicock, Sr Roserr Conus, Sir 
RicHaRD CovcH, and Sir Á&rHUR HOBHOUSE.) 

Eruorr v. Lorn. (a) 
ON APPEAL FROM THE COURT OF QUEEN'S BENCH FOR 
LOWER CANADA, QUEBEC (APPEAL SIDE). 

Chart-r party—Cimatruction—* Prompt despatch " 
—D murrige—Delay in loading owing to want 
of facilities at mines. 

A ship was chartered to load a cargo of coals, and 
to “ receive prompt despatch in loading” It was 


(a) Beported by C, E. MALDEN, Esq., Barrister-at-Law. 
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proved that the facilities of the port were greater 
than the production of the mines, and that in 
consequence of want of facilities for getting the 
coals down from ihe mines the ship was delayed 
in loading. 

Held (reversing the judgment of the court below), 
that the charterera were liable under the churter- 
party for the delay so caused. 


Tars was an appeal from a judgment of the 
Court of Queen's Bench for Lower Canada, 
(appeal side), consisting of Ramsay, Monk, and 
Baby, J.J. (Cross J. dissenting) which had 
reversed a judgment of the Superior Court 
(Torrance, J.) in an action brought by the 
appellants as owners of the ship Gresham, against 
the respondents as charterers, to recover damages 
for demurrage under a charter-party. 

The facts of the case appear fully from the 
judgment of their Lordships. 


Butt, Q.C, and J. G. Witt 
appellants. 


Cohen, Q.C., and W. W. Kerr for the respon- 
dents. 


The following cases were cited in the course of 
the arguments : 

Kearon v. Pearson, ? H. & N. 386 ; 31 L. J. 1, Ex.; 

Kay v. Field, 8 Q. B. Div. 594; 46 L. T. Rep. 

N. S. 680 ; reversed on appeal, 10 Q. B. Div. 241 5 

ba eA Rep. N, S. 423; 4 Asp. Mar. Law Cas. 


Crow Orchard Colliery Company, 
L. R- p. 9 Q. B. 540; 2 Asp. Mar. Law Cas. 397 ; 
31 L. T. Rep. N. S. 266; 
Robertson v. Jackson. 2 C. B. 412; 
Taylor v. Clay, 9 Q. B. 713; 
Leideman v. Schultz, 14 C. B, 38; 
Hudson v. Ede, L. Rep. 3 Q, B. 412; 18 L. T. Rep. 
N. S. 764; 3 Mar. Law Cas. O. S. 114; 
Postlethwaite v. Freeland, 5 App. Cas. 499 : 42 L. T. 
Rep. N. S. 845; 4 Asp. Mar. Law Cas, 302. 
. Their Lordships took time to consider their 
judgment. 


March 8.—The judgment of the Court was 
delivered by Sir RicHaRD CovucH. — This ia 
an appeal from a judgment of the Court of 
Queen's Bench for dosis Canada, in the pro- 
vince of Quebec (appeal side), in an action by 
the appellants against the respondents to recover 
damage in tbe nature of demurrage for the 
detention of the appellant’s ship, the Gresham, at 
Sydney, Nova Scotia, whether she had gone to 
load under a charter-party dated the 12th June, 
1872. Torrance, J., as the judge of the Superior 
Court for Lower Canada, province of Quebeo, 
district of Montreal, on the 2ist May 1880, decided 
that the Gresham was unduly detained for seven- 
teen days, and condemned the defendants in 8501., 
damages, with interest and costs. This decision 
was reversed on the 21«t March 1882, by three 
of the judges of the Court of Qneen's Bench 
(appeal side), one judge, Cross, J., dissenting. No 
objection was made in this appeal to the amount 
of the damages, and it was agreed before their 
Lordships by the respondents’ counsel that, if the 
appellants are entitled to recover damages, they 
are tu be calcnlated for seventeen davs at the rate 
of 50l per day as was adjudged by Torrance, J. 

The appellants were the owners of a steamship 
called the Gresham, and the defendants were 
merchants trading at Montreal, under the firm of 
Lord, Magor, and Munn. On the 12th June 1873 
the plaintiffs, through Mr, John G. Sidey, their 


appeared for the 


agent at Montreal, entered into & charter-party 
with the defendants for the hire of the Gresham, 
then at Liverpool. The material part of it is as 
follows : “It is this day mutually agreed between 
J. G. Sidey, of Montreal, agent of the good steam- 
ship or vessel called the Gresham, whereof 


E 1801 
is master, of the measurement of iig tons, or 


thereaboats, now in Liverpool, of the one part, 
and Messrs. Lord, Magor, and Munn, of Montreal, 
that the said ship being tight, staunch, and 
strong, and every way fitted for the voyage, shall, 
with all convenient speed, sail and proceed to 
Sydney or other port, or so near thereunto as 
she may safely get, and there load from the 
factors of the said merchant s full and complete 
cargo of coals, taking her turn with other steamers, 
but taking precedence of sailing vessels, and 
receive prompt despatch in loading and discharg- 
ing, and to load and discharge always afloat.” 
The Gresham, under the command of E, G. 
Bulkeley, the master, proceeded from Liverpool 
to Sydney, and arrived there on the morning of 
Saturday, the 19th July 1873, when the master, 
about 9 am. on that morning, notified to Messrs. 
Archibald and Co. of Sydney, the agents of the 
charterers there, that she was ready to receive 
and load her cargo under the charter-party. On 
the 25th July a few bunker coals were shipped, 
but no cargo coals were shipped or board the 
Gresham until the 4th Aug., on which day she 
began to take in cargo coals, and finished loading 
on the 18th. She was then compelled to leave 
with less than her full cargo by 300 tons, but no 
question arises as to this. The appellants in 
their declaration alleged that the defendants did 
not according to the terms of the charter-party 
load the Gresham with & full and complete cargo 
of coals, taking her turn with other steamers, but 
taking precedence of sailing vessels, and afford 
and give the said steamship prompt despatch in 
loading her cargo of coals. And the defendanta 
by their plea averred that they complied with the 
conditions of the charter-party, and that the 
Gresham had her turn with other steamers, taking 
precedence of sailing vessels, according to the 
custom and usage of the port of Sydney, and had 
Prompt despatch in loading at Sydney. The 
material evidence upon this matter is that of Mr, 
Frederick N. Gisborne, the only witness called for 
the defendants, and the entries in a shipping 
book of which he produced a copy, and which he 
said contained a complete history of the business 
done during the period to which they relate, Mr. 
Gisborne stated that he was the engineer of two 
or three coal companies at Sydney; that all 
vessels loading from the mines he was attending 
to were of necessity reported to him, and noother 
person had any rigbt to enter reports of vessels, 
Each vessel was put down in turn in the book at 
the time it was reported, and they were loaded in 
that order. None of the steamships that were 
berthed or reported after the Gresham were loaded 
before her, and the Hibernia being reported before 
the Gresham was loaded before her, They gave 
the Greshum coal as fast as they cou!d deliver it— 
as fast as facilities of the mines would allow—the 
facilities of the pier were greater than the 
production of the mines, and the vessels could 
bave been loaded in a shorter time or with more 
despatch if the facilities at the mines had been 
better. The following is & copy of the entries in 
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the shipping book: 
Book, 1873 E ed Kangaroo.—Telegraph Cable 
Fleet. Commenced loading, 19th July. Com- 
pleted, 24th. Cargo, 761 tons. S.S. Greshamn.— 
Reported, 22nd July. Commenced loading, 25th. 
Completed, 13th Aug. Cargo, 1830jtons. Schr. 
Heroine.—Arrived, 22nd July. Loaded, 24th. 
Cargo, 120 tons. Schr. Fear Not.—Arrived, 24th 
July. Loaded, 25th Cargo, 52 tons. Sohr. 
Trial. — Reported, 25th July. Loaded, 26th. 
Cargo, 41 tons. S.S. Hibernia.—Telegraph Fleet. 
Reported, 19th July. Commenced loading, 30th. 
Completed 5th Aug. Cargo, 1901 tons. Schr. 
Rebecca Ann.—Arrived, 31st July. Loaded, lsb 
and 2nd Aug. Cargo, 192 tons. S.S. Alpha,— 
Completed discharging, lab Aug. Commenced 
loading, 7th Aug. Completed, 16th. Cargo, 
1959 tons. S.S. R. M. Hunton, took 143 tons 
bunker coal, 6th and 7th Aug. S.S. Crosby, took 
934 tons bunker coal, 11th and 15th Aug.” It 
was explained by Mr. Gisborne that the three 
schooners, Heroine, Fear Not, and Trial, occupied 
inside berths where no large steamers could lie, 
and the loading of them did not interfere with the 
loading of the larger vessels. But the Hibernia, 
which was reported on the 19th July, did not 
commence loading until the 30th, and between the 
24th and 30th only three small cargoes of 120, 52, 
and 41 tons respectively were loaded, viz, on the 
24th, 25th, and 26th. No coals were loaded on 
the three following days, and the loading of the 
Hibernia’a cargo of 1901 tons was completed 
between the 30th July and the 5th of August. 
The loading of the Gresham’s cargo, 183034 tons, 
was completed between the 4th and 13th of Aug., 
only & few bunker coals having been loaded on 
the 25th of July. Nn 
These dates show the time within which it 
was possible to load the cargo if the coals 
had been ready. ‘The arrival of the Gresham 
having been notified to the defendants' agents 
on the 19th July, the plaintiffs were, by the 
terms of the charter-party, entitled to a full 
and complete cargo of coals on that day. The 
respondents’ counsel did not dispute that when 
the ship is ready to load the charterers must have 
a cargo ready, but he contended that they were 
not bound to do anything till the ship was in her 
turn, and it was not shown that she did not begin 
to load before the 5th Aug. because the cargo was 
not ready. The facts, however, are that the 
defendants employed the same person, the agent 
of the coal companies, to load the Gresham as was 
employed to load the Hibernia. In consequence 
of the delay in getting the coals down from the 
mines, there was not a sufficient supply at the 
port, by which the loading of the Hibernia was 
delayed. This deficiency of coals, and not the 
waiting for her turn was the cause of the 
Gresham not sooner obtaining her cargo. The 
defendants undertook that the ship should re- 
ceive prompt despatch in loading, and their 
Lordships are of opinion that they are respon- 
sible for this delay. It is not necessary to 
consider whether the Gresham was thus delayed 
for the whole of the seventeen days, it having 
been agreed that 850l. shall be taken as the amount 
of the damages. 1 : 
Their Lordships therefore will humbly advise 
Her Majesty to reverse the decree of the Court of 
Queen's Bench (appeal side), and to affirm the 
judgment of the Superior Court of the 2lst May 


Vor. V,, N.S. 


“Extracts from Shipping ! 1830, with costs. And the respondents will pay 


the costs of this appeal. 

Solicitors for the appellants, Pritchard and 
Sons. 

Solicitors for the respondents, Simpson, Ham- 
mond, and Co. 


Supreme Court of Judicature, 


COURT OF APPEAL. 


Nov. 10, 11, 13, 14, 15, 1882, and Jan. 17, 1883. 
(Before BaccaArnay, BRETT, and Linpity, L.JJ.) 


Tae CHartereD Mercante Bank oF Inpta, 
Lonpon, AND CHINA, v. Tug NETHERLANDS INDIA 
Sream NAVIGATION Company LIMITED. (a) 


APPEAL FROM THE QUEEN'S BENCH DIVISION. 


Bill of lading—Hzceptions—Oollision —Negligence 
or default of master or servants—Negligence of 
servants on board another ship—Liability of 
shipowner — Damages — Judicature Act 1873 
(36 & 37 Vict. c. 66), s. 25, sub-sect. 9. 


Where a vessel carrying cargo under a bill of lading 
providing against loss and damage from collision. 
and loss or damage from any act, neglect, or 
default whatsoever of the pilots, master, mariners, 
or other servants of the owners in navigating the 
ship, collides with another vessel belonging to the 
same owners by reason of the joint negligence of 
both vessels and the cargo is lost, there is no 
liability wnder the contract of carriage, as such 
loss is covered by the above exceptions, but the 
owners are liable 4n tort for the negligence of their 
servants on board tha vessel not carrying the 
cargo. | 

Under euch circumstances the Admiralty Court rule 
as to the division of damages applies, and the 
owners’ liability is one half the damage, their 
liability in respect of the carrying ship being 
covered by the bill of lading. 

Semble, where a collision between two ships is 
caused by the negligence of either or both, such 
collision is not an accident or peril of the sea 
within the meaning of a bill of lading. (b) 

Semble, where a ship is owned by an English 
limited company, which for the purpose of carry- 
ing on business in a, foreign country is registered 
in that country as a foreign company, and the 
ship ts also registered there, the ship is neverthe- 
less a British ship, and, although not having a 
British registry, is subject to all the liabilities of 
a British ship. 

The plaintiffs shipped specie on board the defen- 
dants’ ship, under a bill of lading which con- 
tained the following: “ Accidents, loss, and 
damage from collision e 
and all the perils, dangers, and accidents of the 
sea. and steam navigation of whatso- 

ever nature and kind soever, and accidents, losa 
or damage from any act, neglect, or default 
whatsoever of the pilots, master, mariners, or 
other servants of the company, in navigating the 
ship . . . . excepted.” 

The defendants were an English limited company, 


(a) Reported by P. B. HUTCHINS, Esq., Barrister-at-law. 
(b) See Woodley and Co. v. Mitchell and Co., p. V1, 
where this point has later been expressly decided.—ED. 
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but their ships were registered in Holland in the 
name of a Dutch company composed of the same 
persons as the defendant company, and carried 
the Dutch flag. The contract was in English, and 
made at an English port. 

On the voyage the carrying ship came into collision 
with another ship, also belonging to the defen- 
dants, and was sunk, and the plaintiffs! specie 
was lost. 

In an action to recover the value of the specie, the 
jury found that the carrying ship was in some 
po to blame, but the other ship was mainly in 

alt. 

Held, that the question of ihe defendants! liability 
depended om English law, and they were liable 
independently of contract, for the negligence of 
their servants on board the ship which came into 
collision with the carrying ship. 

Held, alao, that the exceptions in the bill of lading 
exempted the defendants from liability for 
collision caused by the megligencs of their 
servanis on board the carrying ship, but that 
the acts of their servants on board the other ship 
was not a breach of the contract contained in 
the bill of lading. 

Held, also, that as both ships were to blame, the 
Admiralty rule as to damages applies, by sect. 25, 
sub-sect. 9, of the Judicature Act 1873, and 
therefore the damage occasioned by the collision 
should be equally divided between the two ships, 
and, the defendants’ liability as owners of one 
of the ships being excluded by the terms of the 
bill of lading, they were only liable for half the 
damage, 


Appxat by the defendants from the judgment of 
Pollock, B., Manisty and Stephen, JJ. (reported 
46 L. T. Rep. N. S. 530; 4 Asp. Mar. Law Cas. 
523; 9 Q. B. Div. 118). 

The plaintiffs sued to recover the value of 
specie shipped under a bill of lading on board the 
defendants’ steamship Willem Kroon Prins der 
Nederlander, to be carried from Singapore to 
Sourabaya, lost on the voyage owing to a collision 
with another steamship called the Atjeh, also 
belonging to the defendants. 

The facts and the material terms of the bill of 
lading are shortly stated in the head-note, and 
more fully in the judgments of Pollock, B. in the 
court below, and of Lindley, L.J. in the Court of 
Appeal. 

The Divisional Court held the defendants liable 
for the fall amount of the damage occasioned by 
the collision. 


Nov. 10, 11, 13, 14, and 15, 1882.— Benjamin, 
Q.C., and Cohen, Q.C. (F. W. Raikes with them), 
for the defendants, in support ot the appeal.— 
The defendants cannot be liable in contract, for 
the terms of the bill of lading expressly exclude 
their liability. Itis true that it has been held in 
several cases that the exceptions contained in 
bills of lading did not exempt the shipowners 
from liability for loss caused by the neglect or 
default of persons whom they themselves em- 
ployed : 

Phillips v, Clark, 2 C. B. N. S. 156; 26 L. J. N. S. 
168, C. P. ; 

Lloyd v. The General Iron Screw Collier Company 
Limited, 10 L. T. Rep. N. S. 586: 3 H. & C. 284; 
2 Mar Law Cap. O.S. 32; 

Grill v. The General Iron Screw Collier Company 
Limited, 14 L. T. Rep. N.S. 711; 18 L. T. Rep. 


N. S. 485; L. Rep. 1 C. P. 600: L. Rep. 3 C. P. 
476; 2 Mar. Law Cas. O. S. 362; 
Czech v. The General Steam Navigation Company, 

3 Mar Law. Cas. O. 8. 5; 17 L. T. Rep. N. S. 246; 

L. Rep. 3 C. P. 14. 
These decisions, however, have no application to 
the present case, for the terms of the bill of 
lading are different, the form having been altered 
for the express purpose of excluding the kind of 
liability which in those cases was held not to be 
excluded. It is impossible to say that the defen- 
dants can be liable in contract as owners of the 
Atjeh, for carriers of goods by sea do not contract 
with reference to the acts of persons on board 
ships belonging to them, other than the ship in 
which the goods are carried, and such persons 
have nothing to do with the carriage. Again, the 
defendants cannot be held liable in tort for the 
negligence of those on board the Atjeh. An 
action does not lie in England for n tortious act 
done in a foreign country, unless it is shown that 
such act is illegal in the foreign country where it 
was done: 


Phillips v. Eyre, 22 L. T. Rep. N. S. 869; L. Rep. 
6 Q. B. 1. 


The Atjeh was commanded by a Dutch captain, 
and sailed under the Dutch flag, and a Dutch 
corporation were the legal owners; therefore she 
was a Dutch, not an English ship, and a Dutch 
ship on the high seas is, for the purpose of liability 
for tortious acts committed on board, to be treated 
as foreign territory : 

Lloyd v. Guibert, 13 L. T. Rep. N. S. 602; L, Rep. 

1 Q. B. 115; 2 Mar. Law Cas. O, S. 283. 

It follows, therefore, that the case is governed by 
Dutch law, and there is nothing to show any 
liability by that law. Assuming, however, that 
the defendants are liable for the acts of those on 
board the Atjeh, still they cannot be liable for the 
whole amount of the damages occasioned by the 
collision, for by sect. 25, sub-set. 9, of the Judi- 
cature Act 1873, “In any cause or proceeding 
for damages arising out of a collision between 
two ships, if both ships shall be found to 
have been in fault, the rules hitherto in force in 
the Court of Admiralty, so far as they have been 
at variance with the rules in force in the courts 
of common law, shall prevail.” According to the 
Admiralty doctrine the defendants, as owners of 
the Atjeh, would only be liable for half the loss : 

The Milan,5 L. T. Rep. N. S. 590; 1 Mar. Law Cas, 

O.S. 185; Lushington, 388; 31 L. J. 105, Adm. ; 

and their liability as owners of the Kroon Prins 
is excluded by the bill of lading. 


Butt, Q.C. and Myburgh, Q.C. (Barnes with 
them) for the plaintiffsy—The plaintiffs have a 
double remedy, for the defendants are liable either 
in contract or in tort. The argument for the 
defendant is an attempt to set up the Dutch law 
as to one part of the casc, and the English law as 
to the other. The words in the bill of lading are 
not sufficient to exempt the defendanta from 
liability where they owned both the ships which 
came into collision. Both the ships are English, 
and the contract is English; therefore the case is 
governed by English law. But, assuming that 
the ships are Dutch, the English law would still 
prevail. It is not correct to speak of a foreign 
ship as part of the territory of a foreign power 
for the purpose of such a case as the present, for 
cases of collision between foreign ships on the 
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high seas are decided in English courts according 
to English law : 

The Johann Friederich, 1 Wm. Rob. 35; 

Reg. v. Keyn, 2 Ex. Div. 63. 
Even assuming that the Dutch law applies, the 
defendants are still liable; in the absence of evi- 
dence to the contrary, the Dutch law would be 
assumed to be the same as the English, but the 
evidence goes to show that the defendants would 
be liable for a tort according to the Dutch code. 
The rule as to dividing the damages does not 
apply where the same person is the owner of both 
ships. 


Cohen, Q.C. replied.—In addition to the autho- 
rities above cited the following were referred to 
and commented on in the course of the argu- 
ment : 

Thorogood v. Bryan, 8 C. B. 115; 

Cattlin v. Hills, 8 C. B. 123; 

Child v. Hearn, L. Rep. 9 Ex. 176 ; 

Armstrong v. The Lancashire and Yorkshire Railway 
Company, 33 L. T. Rep. N.S. 228; L. Rep. 10 
Ex. 47; 

Horweli v. The London General Omnibus Company, 
36 L. T. Rep. N. S. 637 ; 2 Ex. Div. 365; 

Tuf v. Warman, 2 C. B. N.S. 740; 5C. B. N. S.573; 

Waite v. The North-Eastern Railway Company, 
E. B. & E. 719; 

Long v. Duff, 2 B. & P. 209; 

The Sussex Peerage case, 11 Cl. & F. 85; 

Lord Nelson v. Lord Bridport, 8 Beav. 527; 

Duchess Di Sora v. Phillipps, 10 H. of L. Cas. 624; 

The Mary Moxham, 34 L. T. Rep. N. S. 559; 1 P. Div. 
107; 3 Asp. Mar. Law Cas. 191; 

The Gaetano and Maria, 46 L. T. Rep. N. S. 835; 
7 P. D. 137; 4 Asp. Mar. Law Cas. 535; 

The Halley, 8 Mar. Law Cas. O. 8.131; 18 E. T. Rep. 
N.8.879; L. Rep. 2 P. C. 193; 

Chapman v. The Royal Netherlands Steam Nawi- 
gation Company, 40 L. T. Rep. N. 8.433; 4P. Div. 
157 ; 4 Asp. Mar. Law Cas. 107; 

The Khedive, 43 L. T. Rep. N. 8. 610; 4 App. Cas. 
876; 3 Asp. Mar Law Cas, 360; 

The Heléne, L. Rep. 1 P. C. 231; 2 Mar. Law Cas. 
O. S. 390; 14 L. T. Rep. N. S. 873; 

Taylor v. The Liverpool and Great Western Steam 
Navigation Company, 30 L. T. Rep. N. 9. 714; 
L. Rep. 9 Q. B. 546; 2 Asp. Mar. Law. Cas. 275; 

Hayn v. Culliford, 40 L. T. Rep. N. S. 536; 4 C. P. 
Div. 182; 4 Asp. Mar. Law Cas, 128; 

The Leon, 44 L. T. Rep. N. S. 618; 4 Asp. Mar. Law 
Cas. 404; 6 P. Div. 148. 

Cur. adv. vult. 


Jan. 17, 1883.—The following judgments were 
delivered :— 

Brett, L.J.—The facts will be stated in the 
judgment of Lindley, L.J., but as the decision of 
the Divisional Court has made the case one of 
considerable general importance, I think it right 
to express my own individual opinion. So far as 
the action is founded on contract, it must be first 
observed that the whole of the contract is in 
writing. It was, no doubt, a contract for the 
carriage of goods, but by the consent of the 
parties it was reduced into the form of a bill of 
lading. But the whole contract is in the bill of 
lading, and you cannot look for any term of it 
outside the hill of lading. The questions are— 
By what rule or by what law is the effect of that 
contract to be determined P what is its true con- 
struction? and, to what matters does it apply? 
The defendants suggested that it was a Dutch bill 
of lading, and that it must be construed accord- 
ing to Dutch law. I doubt whether the construc- 
tion would be different under Dutch law from the 
construction under English law; but it seems to 


me clear beyond all question that it is an English 
bill of lading, and must be construed according to 
English rules of construction. Itis said that the 
bill was given by the captain of a ship which was 
registered in Holland and carried the Dutch flag. 
If it was really an English ship, of course the 
whole of that argument falls to the ground. But 
it seems to methat, even if the ship was a Dutch 
ship, the contract was still an English contract. 
It may be true prima facie that if a ship carries 
the flag of a particular country a contract respect- 
ing the carriage of goods by her is to be taken to 
be made under the law of that country. But that 
fact is not conclusive; it isa question of the inten- 
tion of the parties, and one must look at all the 
circumstances. In the present case, every one of 
the. persons for whose benefit the ship was em- 
ployed and was earning profit was an English- 
man. The company was registered in Holland as 
a Dutch company, but it was also registered in 
England as a limited company. The contract was 
made in an English port by the servant and agent 
of the defendants in order to obtain a profit for 
them. It was entered into with an English 
merchant for the carriage of goods from an 
English port toa Dutch port. It was drawn up 
in the English langnage in the ordinary form of 
an English bill of lading, and the defendants were 
described in it as an Hnglish limited company, 
Taking all these circumstances into consideration, 
the inference seems irresistible that the contract 
was intended to be an English contract, even if 
the ship was a Datch ship, which I think she was 
not. If so, the contract must be construed 
according to the rules of English law. 

The goods were lost as the immediate result of a 
collision atsea. If there had been no exception in 
the contract, it would not have signified how the 
goods were lost. THe bill of lading contained first 
an absolute contract for the delivery of the goods, 
and the defendants would, if there had been no 
exception, have been liable for the mere non- 
delivery of the goods. But the bill of lading con- 
tained exceptions, and the question is whether 
they relieve the defendants from liability for the 
loss in such a case as the present. There are 
three kinds of collision. A collision may arise 
from mere accident, without any fault on either 
side. Such a collision is within the description 
of accidents of the sea: and if there had been 
no exception of collisions the shipowner would 
be absolved from liability by reason of the 
exception of accidents. Buta collision may also 
arise from the default of those who are on board 
the ship which is carrying the goods, without any 
default of those who are on board the other, or from 
the sole default of those on board the other ship, 
or the crews of both ships may be in default. If 
the collision were caused by the sole default of 
those on board the other ship, theshipowner would 
be liable, though there was no default on the part 
of his servants. To meet this liability the excep- 
tion of collisions was inserted, and the court has 
no right to limit the meaning of the word. It 
covers every kind of collision; it certainly covers 
the case where there is no default on the part of 
the carrying ship. 

But the loss may be the immediate resnlt 
of a collision brought about by the negligence 
of those on board the carrying ship. If such 
a case is treated as a collision, it would be 
covered by the exception of collisions. But weare 
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entitled to look at the real cause of the loss, the 
causa causane, not the causa prozima. In every 
bill of lading there is an implied contract on the 
part of the shipowner that the master and the 
crew shall use ordinary care in the carriage of the 
goods, and the negligence of the master and the 
crew is & breach of the implied condition ; and as 
the court is entitled to look at the causa causans, 
it may hold that the loss was really occasioned by 
the negligence of the master and crew, and treat 
the collision as only a circumstance in the case, and 
hold the loss occasioned by the breach of that 
implied contract not to be covered by the excep- 
tion of collisions: (see Lloyd v. The General 
Iron Screw Collier Company Limited, 10 L. T. 
Rep. N. S. 586; 2 Mar. Law Cas. O. S. 32; 
3 H. & C. 284; Phillips v. Clark, 2 C. B. N. S. 
156.) In order to meet this the shipowners in the 
present case have insisted on the stipulation ex- 
cepting loss resulting from the default of their 
servants, and this was assented to by the shippers. 
The liability of the shipowner on this implied con- 
tract is therefore eliminated, and he cannot be 
hold liable for a loss occasioned by the negligence 
of his servants, whether that loss was the im- 
mediate result of a collision or not. You cannot 
rely on the implied contract by the shipowner that 
the goods should be carried with reasonable care 
by his servants. Of course, if any personal negli- 
gence of the shipowner could be relied on as the 
cause of the loss, that would not be within the 
exception. If, for instance, he were to employ as 
master a person known to be of drunken habits, 
and the loss was the natural consequence of the 
drunkenness of the master, the owner would be 
liable. And so, also, if the owner chose to appoint 
as master a person known to be incompetent, or 
chose to direct the master not to employ a pilot in 
entering a particular port. A loss caused by 
the negligence of the servants of the owner 
is alone excepted. “It is said that the owners 
in the present case are liable because the 
loss was occasioned by the negligence of 
their servants on board another ship. This 
depends on whether any contract can be implied 
by the shipowner as to the care which should be 
used by their servants on board another ship. 
How is it possible to imply such a contract? 
You can only imply a contract when you are 
bound to come to the conclusion that at the time 
of entering into the contract the parties must 
have intended such an implication. It seems 
impossible to hold that, in making a contract in 
relation to the carriage of goods by a particular 
ship, the parties can have had in their contempla- 
tion the conduct of persons on board another ship. 
The exception does not apply to them, not because 
those persons are not within its words, but becanse 
they are not within the contract at all and the 
owners cannot be held liable by contract for the 
conduct of their servants on board another ship. 
Therefore, so far as the plaintiff's case is based on 
contract, they cannot recover for the negligence 
of the shipowners’ servants on board the other 
ship, because they must rely on the contract con- 
tained in the bill of lading, and they cannot 
recover for the negligence of the owners’ servants 
on board the carrying ship, because that is covered 
by the exception. 

It remains to consider whether the defendants 
are not liable in tort, or in àn action on the case. 
The jury found that the collision was occasioned in 


part by the negligenca of the defendants’ servants 
on board both the ships. It was suggested that 
the ships were Dutch ships, and that by the Dutch 
law the defendants were not liable, and that this 
court must administer Dutchiaw. This raises the 
questions whether the ships, or rather whether 
the Atjeh was a Dutch ship, and whether, if it was, 
the defendants are not liable. I am of opinion 
that the ships were both English ships, not Dutch. 
It was said that they were both Dutch ships 
because they were registered in Holland and 
carried the Dutch flag. The defendants were an 
English joint-stock company limited, composed 
of English shareholders alone—there was not a 
foreign shareholder; and for the purpose of 
carrying on a partionlar trade from Holland it 
was necessary that they should be registered in 
Holland, and for that purpose they were regis- 
tered in Holland, and had their ships registered 
in Holland. But the Dutch company had no power 
to deal with the ships, and they did not do so. 
Every appointment was made by the English 
company. The captain of the Atjeh though he 


| was a Dutchman, was the servant of the English 


company and owed obedience to them. Does the 
mere fact that the ship was registered in Holland 
and carried the Dutch flag make it a Dutch ship P 
It is absurd to suppose that the mere carrying of 
a flag by a ship oan make her the ship of 
the country whose flag sho carries. Pirates 
always carried the flags of every nation, and 
yet they were hanged by every nation. The 
nationality of a ship, unless she is employed by a 
Government under letters of marque, turns on 
her ownership; and in the present case it is 
clear that the owners were an English company, 
and the mere fact of the registration of the ship 
in Holland for the purpose of a particular trade 
could not make ber & Dutch ship. It was said 
that she could not bea British ship, because she 
was not registered in England, as required by the 
Merchant Shipping Acts. But those Acta apply 
only to British ships; and before a ship can be 
registered under them she must be a British 
ship. Ffa ship which is a British ship is not 
registered under the Acts she cannot obtain the 
advantages given by registration, but her owners 
cannot avoid liability by omitting to register. 
The nationalty of a ship depends upon her owner- 
ship, and for the purpose of liability it is im- 
material whether she 1s registered or not. But, 
assuming that both ships were Dutch, neverthe- 
less it seems to me that, if this action had been 
tried in Holland, the defendants would have been 
liable. The loss did not occur in Holland, or in 
any place under the exclusive jurisdiction of the 
Dutch courts. Itis not like the case of a tort 
committed in a foreign country within its ex- 
clusive jurisdiction. Then no action for the tort 
can be maintained in this country, unless it 
could be maintained in the foreign country. But 
here the loss occurred on the high seas, which are 
within the common jarisdiction of all countries. 
From time immemorial actions for such a tort 
have been maintained, even against foreigners 
who could be served in this country, and they 
are tried according to maritime law as adminis- 
tered in this country, and by that law the owner of 
a ship is liable for the negligence of the master 
and crew: (see The Milan, 5 L. T. Rep. N. S. 
590; 1 Mar. Law Cas. 185; Lushington, 388; 81 
L. J. 105, Adm.; The Leon, 44 L. T. Rep. N. 8. 
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618; 4 Asp. Mar. Law Cas. O.S. 404; 6 P. Div. 
148. It seems to me that the defendants are 
liable for the negligence of the master and crew 
of the Atjeh, even if she were a Dutch ship. 

The jury have found that the collision was the 
result ofthe combined negligence of the defendants’ 
servants on board both the ships. If in such a case 
the two ships belonged to different owners, each of 
the owners would have to pay halfthe loss. The 
defendants are relieved by the conditions of the 
bill of lading from that half of the loss which 
would otherwiso have fallen on them as owners of 
the Kroon Prins, but tbeyare not relieved from 
the other half, for which they are liable in con- 
sequence of the negligence o their servants on 
board the Atjeh. I may add that if shipowners 
were to venture to draw up bills of lading in 
such a form as to absolve themselves from liability 
for loss occasioned by their personal negligence, 
and it were found that shippers of goods could not 
resist this, the shipowners would assuredly be met 
by an Actof Parliament, just as railway companies 
have been. 

LınpLEY, L.J. read the judgment of himself 
and Baggallay, L.J. as follows :—This is an appeal 
by the defendants from a judgment of Pollook, B., 
Manisty and Stephen, JJ. The facts are not in 
dispute. They are thus stated in the report in 
the court below (9 Q. B. Div. 118; 4 Asp. 
Mar. Law Cas. 523). The action was brought 
by the plaintiffs as owners of goods shipped at 
Singapore under the bill of lading in the de- 
fendants’ vessel the Willem Kroon Prins der 
Nederlander, to be carried to Sourabaya, and 
lost through a collision between that vessel and 
the Atjeh, another vessel of the defendants. The 
collision took place on the high reas. The bill of 
lading, which was in the English language, and 
in which the defendants were described by their 
above corporate name, excepted, among other 
things (1) collision (2) accidents, loss or damage 
from any act, neglect, or default whatsoever of 
the pilots, master, or mariners, or other servants 
of the company in navigating the ship. The jury 
found at the trial that the Atjeh was mainly in 
fault in causing the collision, but that the Kroon 
Prine was also in some degree to blame. The 
Divisional Court held that the defendants were 
liable by virtue of their contract for the whole of 
the loss. In addition, however, to the facts there 
mentioned, it was stated to us that the two ships 
were registered in Holland in the name of a Dutch 
company, composed of the same persons as the 
English company who are the defendants. The 
Dutch company was, in fact, a bare trustee of the 
ships for the defendants, and theobject of forming 
the Dutch company, and of having the ships re- 
gistered in Holland in the name of that company, 
was to enable the defendants to trade with those 
ships to Java, which is & Dutch possession. The 
counsel for the defendants, while denying all 
liability on the part of the Dutch company, waived 
any advantage which might be taken of the fact 
that the Dutch company was not in form a party 
to this action, and admitted that for all the 
purposes of this action the defendants represented 
the Dutch company. The court below decided 
in the plaintiffs’ favour on the ground that the 
contract contained in the bill of lading was 
governed by English law, and not by Dutch or 
Dutch-Indian law ; and upon the further ground 
that, according to English law, the defendants 


were liable for a breach of the contract to carry 
contained in the bill of lading. In this view of 
the case i& became unnecessary to consider the 
liability of the defendants, irrespectively of the 
contract. Nor did the court below express any 
opirion upon that point. 

Upon the first point the decision of the court below 
appears to me correct. The parties to the contract 
were English, although the master who signed the 
bill of lading was a Dutchman. The contract was in 
the English language, and wasmade at Singapore, 
which is an English port, where English law 
prevails. The ship sailed under the Dutch flag, was 
bound to a Dutch port, and was commanded by a 
Datch captain. As regards the privileges of 
trade, which the ship might enjoy asa Dutch ship 
in Dutch ports, the parties, no doubt, relied on 
the Dutch law, but as regards the construction 
and effect of the contract itself as between the 
plaintiffs and the defendants, there can, I think, 
be no doubt that the parties were contracting 
with reference to English law, and not with re- 
ference to the law of the country under whose 
flag the ship sailed in order to obtain the 
privilege of trading with Java. This conclusion 
is not at all at variance with Lloyd v. Guibert 
(L. Rep. 1 Q. B. 115; 2 Mar. Law Cas. O. S. 
283), but rather in accordance with it. It is 
true that in that case the law of the flag pre- 
vailed, but the intention of the parties was 
admitted to be the crucial test, and the law 
of the ship’s flag was considered as the law in- 
tended by the parties to govern their contract, 
as there really was no other law which they 
could reasonably be supposed to have contem- 
plated. The plaintiff there was English, the 
defendant French, the lez loci coniractus was 
Danish, the ship was French, her master was 
French, and the contract was in the French 
language. The voyage was from Hayti to Liver- 
pool. The facts here are entirely different, and 
80 is the inference to be deduced from them. 'The 
lea loci contractus was here English and ought to 
prevail unless there is some good ground to the 
contrary. So far from their being such ground, 
the inferenceis very strong that the parties really 
intended to contract with reference to English 
law. In order to determine the effect of the 
contract according to English law, it is necessary 
to ascertain its true meaning, and in particular 
the extent of the express exception of collision 
from the liability undertaken by the defendants. 
If the word “collision” means every collision, 
however caused, then the defendants, having 
expressly stipulated against liability for collision, 
are not liable for a breach of their contract to 
carry. Again, if the word “ collision” means 
every collision except & collision caused by the 
negligence of those engaged in carrying the 
goods, then, again, the defendants having ex- 
pressly stipulated against liability for collision, 
even though so occasioned, are not liable for any 
breach of their contract to carry. But if the 
word “collision” means collision not occasioned 
by the negligence of the defendants or their 
servants, then the defendants will not have ex- 
cluded their liability for damage by all collisions, 
butonly for such as may not have been occasioned by 
the negligence of themselves or their servants in 
the navigation of the carrying ship; they will not 
have excluded their liability for damage by colli- 
sion occasioned by the negligence of themselves 
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or their servants otherwise than in the navigation 
of the carrying ship. If the word “collision” 
means what is now supposed, it will follow that 
in the events which actually happened the defen- 
dants will be liable for a breach of their contract 
to carry. For their contract is to carry safely 
except in the excepted cases, and upon the present 
supposition the case which hasarisen will not be 
one of them. The contract in this case is con- 
tained in a bill of lading. The contract has refer- 
ence to a particular ship—viz., to the ship on 
board of which the goods are to be put; the 
goods are to be delivered on the safe arrival of 
that ship, and the conditions and exceptions con- 
tained in the bill of Jading all have reference to 
the voyage of that ship and to her captain and 
crew. The first set of exceptions includes colli- 
sion, and perils, dangers, and accidents of the 
sea. The second exception extends to loss or 
damage from any act, neglect, or default of the 
master, mariners, or other servants of the company 
in navigating the ship. The carriage of the goods 
on board the ship referred to in the bill of lading 
is the subject to which the contract refers, and in 
construing it this must be borne in mind. As a 
mere matter of construction, I should come to 
the conclusion that the word ''collision" in the 
bill of lading meant every collision between the 
carrying ship and any other, but that, inasmuch 
as the word "collision " alone would not or might 
not extend to collisions occasioned by the negli- 
gence of those in charge of the carrying ship, 
additional words were inserted to cover even this 
case. Certain authorities, however, were referred 
to for the purpose of showing that the word 
“collision” does not extend to collisions occa- 
sioned by the negligence of the carrier or 
his servants, but the authorities referred to do 
not go this length; they areall confined to negli- 
gence on the part of those who arein charge of 
the goods to be carried. The word “collision " 
as construed in those cases was restricted, but 
only so far as the true construction of the whole 
contract required. We are now asked to restrict 
it further, and, as it appears to me, to an extent 
not warranted by the rest of the contract or by 
the authorities. On the one hand, care must be 
taken not to confine a general principle to cases 
which merely illustrate its application; but, on 
the other hand, care must be taken not to apply 
decided cases so as to defeat the real object and 
meauing of persons when expressed in sufficiently 
plain language. The introduction of the word 
“collision " in addition to risks and dangers of 
the sea, shows that something was intended to be 
excepted which those words would not or might 
not themselves include. But such expressions 
as “perils of the sea, accident, or damage of seas " 
and the like in charter-parties and bills of lading 
have been long held to extend to collisions not 
occasioned by the negligence of the master or 
crew of the carrying ship: (Buller v. Fisher, 
Abbott on Shipping, 12th edit. p. 592.) And, on 
the other hand, such expressions have been held 
not to apply to collisions occasioned by such 
negligence: (Lloyd v. General Iron Screw Collier 
Company, 2 Mar. Law Cas. O.S. 32; 3H. & C. 
284; Grill v. General Iron Screw Collier Com- 
pany, L. Rep. 1 O. P. 600; 2 Mar. Law Cas. O. S. 
362; and 3 C. P. 476. So an exception of 
leakage and breakage has been held not to include 
leakage or breakage caused by the carelessness of 


the shipowner or his servants in stowing: (Phillips 
v. Olark, 2 C. B. N. S. 156; Czeoh v. General 
Steam Navigation Company, L. Rep. 3 O. P. 14; 
3 Mar. Law Cas. O. S. 5; see alao The Chaaca, 
L. Rep. 4 Ad. & Ec.446.) Having regard to these 
decisions, the introduction of the word “ col- 
lision" into the bill of lading in this case would 
not exonerate the defendants from liability in 
respect of a collision caused by the negligence of 
their servants who had charge of the ship in 
which the plaintiffs’ goods were being carried 
but this liability is expressly excluded by addi- 
tional words. These additional words were pro- 
bably inserted to meet, not only the decisions 
referred to, but also the more general observations 
of several eminent judges to the effect that the 
shipowner cannot protect himself from liability 
for the misconduct of his servants by the nse of 
general words only: (see per Kelly C.B. in 
L. Rep. 3 C. P. 481; per Willes, J. Ib. p. 19; per 
Lush, J.in L. Rep. 9 Q.B. 549. In truth it is 
the application of this principle which gives rise 
to the difficulty which the court has to solve. 
The plaintiffs themselves invoke this very prin- 
ciple and rely upon it, and contend that the 
general word “collision” is not sufficient to pro- 
tect the defendants from liability for the negli- 
gence of their servants, whether in the manage- 
ment of the carrying ship or any other. This, 
moreover, is the view taken by the court below. 
The answer to it is that the meaning of the 
parties must be gathered from the whole contract, 
and that all the exceptions taken together show 
that what the parties really intended was to 
exclude all collisions, even though attributable to 
the negligence of those who were entrusted with 
the carriage of the plaintiffs goods. This intention 
might no doubt have been expressed more plainly, 
but the closer the course of decision on this sub- 
jeotis studied the more piain does it, think,become 
that the real meaning of the parties was as above 
stated. Tam aware that in questions arising on 
bills of lading and charter-parties the rule is to 
regard the causa causans rather than the causa 
proxima, and that there is a difference in this 
respect between such documents and policies of 
insurance, But this rule is, after all, subordinate 
to the true construction of the contract, and 
ought not to be applied soas to defeat the inten- 
tion of the parties as therein expressed. For 
example, if the Atjeh had been owned by strangers, 
aud the collision had been caused wholly by the 
negligence of her captain, the loss of the plaintiff’s 
goods would, as between them and the defendants, 
be regarded as a loss by collision within the true 
meaning of the bill of lading, and not asa loss by 
an unexpected peril—viz., the negligence of the 
captain of the Atjeh.  'Phis illustration shows 
that the liability of the carrier turns on the true 
construction of the contract, and that the dis- 
tinction between causa prozima and causa causana 
is not the test of liability. The word “ collision” 
may cover both or only the first, according to the 
meaning of the parties as expressed in the con- 
tract. For the above reasons I am anable to 
concur in the view taken by the court below, that 
the defendants are liable on the contract—i.e., for 
a breach of their contract to carry safely. 

It becomes, therefore, necessary to consider 
whether the defendants are liable ta the plaintiffs 
for the loss of their goods apart from the contract 
into which the parties entered by the bill of lading 
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It is contended that because both ships were 
registered in Holland in the name of a Dutch 
company, and were both lawfully sailing under the 
Dutch flag, and came into collision on the high 
seas, the plaintiffs’ rights apart from the contract 
must be decided by the Dutch law. But although 
both ships may have been Dutch, and entitled by 
the law of Holland to trade with Dutch ports in 
Java, yet it is nob to be forgotten that both ships, 
were, in fact, owned beneficially by the defen- 
dants, and were both navigated by persons who 
were in fact the servants of the defendants. 
What, then, is the law applicable, as between the 
plaintiffs and the defendants, to a loss of the 
plaintiffs’ goods occasioned by a collision between 
these two ships? What reason is there for say- 
ing that Dutch law, as distinguished from English 
law or the general maritime law, is to govern such 
a case? The reason alleged is that, each ship 
being Dutch, the law of the flag—that is the 
Dutch law—regulates the persons on board each 
ship, and determines the rights and liabilities of 
her owners both towards the captains and crews, 
and towards the owners of the cargoes on 
board. This reason is based on a very common 
and fruitful source of error—viz., the error 
of identifying ships with portions of the territory 
of the states to which they belong. The analogy 
is imperfect, and is more often misleading than 
the reverse, as I have endeavoured to point out 
before: Heg. v. Keyn, 2 Ex. Div.93, 94) In this 
particular case the analogy appears to me more 
misleading than usual. I am not aware of any 
decision in this country to the effect that, where 
two ships come into collision on the bigh seas, the 
rights and liabilities of their respective owners 
have been held to depend on the laws of the 
respective flags of the ships. The law applicable 
jn this country to cases of collision on the high 
seas is the maritime law as administered in 
England, and not the laws of the flags: (see The 
Johann Friederich, 1 W. Rob. 35; The Leon, 6 
P, Div. 148; and Foote on Private International 
Law, pp. 398 and 403.) According to the maritime 
law, the defendants, as principals of the captain of 
the Atjeh, are clearly liable for the consequences 
of his negligence. If it be objected that the 
Dutch company, and not the defendants, are the 
owners of the Atjeh, and responsible for the acts 
of her captain, the objection is answered by the 
admission made by the defendants’ counsel in this 
court, that the defendants represent the Dutch 
company for all the purposes of this action. 
Probably, even without this admission, the result 
would be the same, considering that the Dutch 
company were bare trustees fur the defendants. 
But the admission gets rid of all difficulty with 
respect to ownership, such as bad to be enooun- 
tered in The General Steam Navigation Company 
v. Guillow (11 M. & W.877). . 
Assuming, then, that the defendants are Bable 
to the plaintiffs for the loss occasioned by the 
negligence of the master of the Atjeh, it is 
necessary to determine the amount of damages 
to which the plaintiffs are entitled. ‘The action, 
viewed as an action of tort, appears to come 
distinctly within sect. 25, clause 9, of the 
Judicature Act 1873, and the rules of the 
Admiralty Cours have to be ascertained and 
applied. It becomes unnecessary, therefore, to 
discuss the doctrine laid down in Thorogood v. 
Bryan (8 C. B. 115) and other cases of that 
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class, for the Admiralty Court has never adopted 
that doctrine: (see The Milan, 31 L. J. 105, 
Adm. and 1 Lush. 388, 403; 1 Mar. Law Cas. 
O. S. 185; 5 L. T. Rep. N. S. 590.) Accord- 
ing to the rules of the Admiralty Court, if 
the two ships had belonged to different owners, 
then, as both sbips were to blame, the plaintiffs 
would have been entitled to recover one-half of 
the amount of their loss from the owners of the 
Atjeh, and one half from the owners of the Kroon 
Prins. As both ships belong to the same owners, 
the above rule would render the defendants liable 
for both halves, t.e., for the whole of the loss, and 
this would be the proper result, were it not forthe 
special stipulation contained in the bill of lading, 
which exonerates the defendants from the share 
of the Joss attributable to the negligence of those 
in cuarge of the Kroon Prins. The contract in 
this case exonerates the defendants from half of 
the loss and leaves them liable for the other half, 
and the plaintiffs are entitled to judgment on this 
footing. Unless the parties can agree upon the 
sum for which judgment is to be entered, the 
amount must be ascertained by a reference to a 
master or a referee. The plaintiffs will be entitled 
to the costs of the action, but, the appeal having 
been to a great extent successful, each party 
should pay his own costs of the appeal. 
Judgment reversed in part. 


Solicitors for plaintiffs, Waltons, Bubb, and 
Walton. 

Solicitors for defendants, Lovell, Son, 
Pitfield. 


and 


Thursday, March 1, 1883. 
(Before Brett, Cotton, and Bowen, L.JJ.) 


Wooptey AND,Co. v. MICHELL AND Co. (a) 


Bill of lading—Pertts of the sea—Collision—Negli- 
gence, 


A collision between two ships caused by the negli- 
gence of either is not a peril of the seas within the 
meaning of those words in a bill of lading. 

The plaintiffs were the owners of a cargo of barley 
shipped at Caen on board the defendants’ 
schooner Kate for delivery in London. The bill 
of lading was in the usual form, the only excep- 
tion contained in it being the exception of “ perils 
of the sea.” The Kate, while sailing up the 
Thames, collided with a steamer, and was sunk, 
and the cargo lost. In am action to recover the 
value of the cargo the jury found that the collision 
was caused by the Kate starboarding her helm, 
but that there was no negligence on her part. 
There was no finding as to the steamer. 

Held, that the loss was not occasioned by a peril of 
the sea. 


Tuis was an appeal by the plaintiffs from the 
judgment of Hawkins, J. at the trial of the 
action. 

The action was brought by the plaintiffs, who 
were indorsees for value of a bill of lading against 
the defendants, who were the owners of the 
schooner Kate, to recover the value of a cargo of 
barley shipped on board that vessel. The cargo 
was shipped at Caen in Normandy, on board the 
Kate, to be carried to London, under a bill of 
lading, which contained only one exception, that 
of “perils of the sea.” While the Kate was sailing 


(a) Reported by A. A. Hopkins, Esq., Barrister-at-Law. 
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up the Thames she came into collision with the 
Bteamer Fyneoor, and was sunk and the cargo 
lost. 'The plaintiffs sued the defendants to re- 
cover the valne of the cargo, alleging negligence 
on board the Kate. The defendants denied 
the negligence, and pleaded that the loss was 
occasioned by 2 “ peril of the sea.” At the trial 
before Hawkins, J. the jury found that the collision 
was in fact caused by the Kate starboarding her 
helm, but that there was no negligence on the 
part of those in charge of her. 'There was no 
finding as to the Fyneoor. Upon these findings 
Hawkins, J. entered jndgment for the defen- 
dants. 

The plaintiffs appealed. 

Buti, Q.C. and Tyser for the appellants.—On 
these findings the plaintiffs are entitled to judg- 
ment. <A collision is not a “peril of the sea” 
within the meaning of those words in a bill of 
lading, except in the case of a collision absolutely 
accidental and not in any way caused by the act of 
man: 

The Chartered Mercantile Bank of India v. The 
Netherlands India Steam Navigation Company, 
52 L. J. 220, Q. B.; 5 Asp. Mar. Law Cas. 65. 
“Peril of the sea” in a bill of lading has a 
different meaning to those words in a policy of 
insurance. The rule in the case of a policy of 
insurance is that ihe causa proxima of the loss is 
tobe regarded; but the rule in the case of a bill 
of lading is that the causa causanse is to be looked 
to. They cited 
Buller v. Fisher, 8 Esp. 67; 
Trent and Mersey Navigation v. Wood, 8 Esp. 127; 
Smith v. Scott, 4 Taunt. 126 ; 
Dudgeon v. Pembroke, L. Rep. 2 App. Cas. 284; 36 
L. T. Rep. 382; 3 Asp. Mar. Law Cas. 393 ; 
Dixon v. Sadler, 8 M. & W. 895, 

Webster, Q.O. and Sutton for the respondents.— 
A peril of the sea is such an accident as may be 
expected to happen on the sea. [The Counr 
referred to Lloyd v. The General Iron Screw 
Colliery Company, 3 Hurl. & C. 984; 2 Mar. 
Law Cas. O. S. 32.] The passage from Parson’s 
Maritime Law there quoted is altered in later 
editions (see ed. 1869, vol. 1, bk. 1, chap. 7, 
p. 259.) If the passage as altered is good 
law this case is clearly within it. [Brert, L.J.— 
I doubt whether the passage quoted from the 
later edition of Parson's Maritime Law is correct.] 


Brett, LJ.—I am of opinion that this appeal 
must be allowed. The jury have found that this 
collision between a sailing vessel and a steamer 
was caused by the sailing vessel starboarding her 
helm, but they have also found that, under the 
circumstances, this starboarding of the helm was 
nob an act of negligence; and there has been no 
finding at all as to the steamer. The question is 
whether, on these findings, judgment ought to be 
entered for the plaintiffs, who are the owners of 
the cargo on board the sailing vessel, or for the 
defendants, who are the owners of the sailing 
vessel. It seems to me that, in such a case as 
this, it was only necessary for the plaintiffs to 
prove non-delivery of the cargo—the defendants 
could only answer that in one way, by showing 
that such non-delivery was caused by something 
-xcepted by the bill of lading. Now the bill of 
sading only excepts “ perils of the sea,” the defen- 
dants, therefore, had to bring this case within 
that exception. I am not prepared to retract 
anything I said in The Chartered Mercantile 
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Bank of India v. The Netherlands Steam Naviga- 
tion Company (ubi swp.), but I am bound to say 
that Ido not think that all I there said was so 
necessary for the decision of that case as to make 
it binding on us here. We need not now consider 
whether all that was said there was right or 
wrong. This much, however, I must say here— 
that although a collision which happens without 
any negligence on the part of either vessel is, or 
may be, & peril of the sea, yet a collision which 
happens in consequence of the negligence of those 
on board either of the vessels, so that without some 
negligence somewhere it would not have happened, 
is not a “ peril of the ea" within the meaning of 
those words in an English bill of lading. On the 
findings of the jury in this case, I therefore think 
the defendants must fail, as the jury have only 
found that the collision happened without negli- 
gence on board one of the two vessels, But if we 
look at the findings by the light of the facts of the 
case, then I think it appears at once inevitable 
that the defendants must fail, because the moment 
it appears that the collision was between a sailing 
vessel and a steamer the court is bound to take 
notice of the rule that it is the duty of the suiling 
vessel to keep her course, and the duty of the 
steamer to keep out of the way. The defendants 
then, as it seems to me, are in this inevitable diffi- 
culty. The only way in which the finding of the 
jury can be dealt with is to assume that the Kate 
was put into a position cf such extreme peril by 
the negligence of the steamer, that those in charge 
of her may be excused from obedience to the rule. 
Even if there was no negligence on board the 
Kate, there must have been some on board the 
steamer, and it is clear law that a collision which 
happens in consequence of negligence on either 
vessel cannot be said to be a “ peril of the sea” 
within the meaning of those words in a bill of 
lading. 


Corrox, L.J.—I am of the same opinion. The 
plaintiffs sue for non-delivery of the cargo; the 
defendants are clearly liable unless there is some- 
thing in the bill of lading to excuse them from 
their liability. The defendants say that they are 
excused under the exception of perils of the sea. 
There is no decision binding on this court whioh 
lays down that a collision caused by the negli- 
gence of either vessel is a peril of the sea; and it 
appears to me that, where there is in fact no peril 
arising either from the waves or the wind, and an 
accident happens in consequence of a negligent 
act of someone that accident cannot properly be 
said to arise from a peril of the sea. Here the 
defendants are in this dilemma—that, in order to 
prove that there was no negligence on their own 
ship, they are obliged to assume negligence on 
board the steamer. I agree with Brett, L.J. that 
the finding of the jury can only be right on the 
supposition that the steamer was guilty of negli- 
gence. Therefore, it seems to me that whichever 
way we look at it, the defendants are liable, and 
that this appeal must be allowed. 


Bowzn, L.J.—The plaintiffs are entitled to 
succeed unless the defendants can show that the 
loss was occasioned by a peril of the sea. The 
jury have found that the loss was caused by she 
starboarding of the helm of the carrying vessel, 
the Kate; and they have added that there was no 
negligence on board the Kaie. It is clear to my 
mind that on this finding alone the owners of the 
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Kate are not entitled to judgment. But it does 
not stop there, because we have to consider 
whether, taking the findings of the jury in con- 
junction with the admitjed facts of the case, we 
are of opinion that the loss was caused by a peril 
of the sea. Now, the facts are that the Kate was 
going up the Thames under no sort of peril of 
wind or tide, and in no danger whatever, and the 
steamer was coming down. All that can be urged 
is that the Kate was driven to starbord her helm 
by the action of the steamer. Under these cir- 
cumstances I think there is, at any rate, no evidence 
that the loss was occasioned by a peril of the sea; 
and, though I do not in the least dissent from 
what has been said by Brett, L.J., I think it suffi- 
cient to say that in the present case the findings 
of the jury do not entitle the defendants to judg- 
ment. 
Appeal allowed.—Judgment for the plaintiffs. 

Solicitors for the plaintiffs, Waltons, Bubb, and 
Walton. 

Solicitors for the defendants, Clarkson, Green- 
well, and Co. 


Wednesday, April 25, 1883. 
(Before Brett, M.R. and Bowen, L.J.) 
Tar Leon XIII. (a) 
ON APPEAL FROM THE PROBATE, DIVORCE, AND 
ADMIBALTY DIVISION (ADMIRALTY). 


Jurisdiction — Wages — Foreign ship — Protest of 
Consul. 


In an action for wages and wrongful dismissal 
brought by persons domiciled in England against 

a foreign ship, in which they had served under 

articles signed in a port of the country to which 

the ship belonged, in which action imprisonment, 
hardship, and ill-treatment were alleged, the 

Court refused to interfere with the discretion of 

the judge below in declining to exercise jurisdic- 

tion against the protest of the consul, which 
alleged that, by the law of the country to which 
the ship belonged, all disputes relating to the 
ship, or claims against the owner or master, were 
to be referred to and decided by the tribunals or 

consuls of that country, — — a 
Tuis was an appeal by the plaintiffs from a decision 
of Sir Robert Phillimore, given on the 7th Nov. 
1882, by which he had declined to exercise juris- 
diction in a wages action brought by seamen 
against a foreign ship. ; 

The action was brought by three English 
engineers against the Spanish steamer Leon XIII, 
to recover wages and damages for wrongful dis- 
missal. After the statement of claim had been 
delivered, the Spanish Consul at Liverpool made 
a protest against the jurisdiction of the English 
court, and on motion by the owners of the 
Leon XIII., the court refused to exercise jurisdic- 
tion. 

The facts of the case are fully reported in the 
court below: (47 L. T. Rep. N. 8. 659; 5 Asp. 
Mar. Law Cas. 25; 8 P. Div. 121.) 

J. P. Aspinall and French for the appellants. 

R. T. Reid, Q. C. and W. G. F. Phillimore, for 
the respondentes, were not called upon. 

The“argument was substantially the same as 


oe 
Reported by J. P. Asr1NALL and F, W, EAIKES, Esqrs. 
dd ^ Barristers-at-Law. 


that used in the court below. The oases cited 
were 

The Nina, 17 L. T. Rep. N. S. 391, 585; 3 Mar. Law 

Cas. O. S. 10, 47; L. Rep. 2 P. C. 38; 

The Golubchick, 1 W. Rob. 143; 

Limland v. Stephens, 3 Esp. 269 ; 

Hulle v. Heightman, 4 Esp. 75; 

Bigard v. Roberts, 3 Esp. 71; 

The St. Olof, 2 Pet. Adm. 428 (Amer.); 

The Jerusalem, 2 Gallison, 198 (Amer.) ; 

Bucker v. Klorkgeber, Abbott, 402 (Amor.) ; 

Davis v. Leslie, Abbott, 134 (Amer.). 

April 25.—Brett, M.R.—In this case an action 
has been brought against a Spanish ship in the 
Admiralty Court by certain engineers who had 
served on board the defendants’ ship. The action 
was brought to recover wages due, compensation 
for wrongful dismissal, and perhaps to recover 
damages for alleged false imprisonment. I say 
* perhaps ” because it must bo noticed that in the 
statement of claim there is uo prayer for damages 
for false imprisonment, unless it be considered as 
included in the prayer for general relief. The 
suit then having been instituted in the Admiralty 
Court, & protest was presented by the Spanish 
consul at Liverpool, in which it is asserted that 
the dispute ought to be tried, not in the Admiralty 
Court, but by the Spanish consul, and though 
there is some alleged difficulty as to what consul 
is meant in the protest, it seems to me clear that 
it means the Spanish consul at Liverpool, that ia 
to say, at the place where the ship was seized and 
the dispute arose. The consul's protest was 
supported by his affidavit, and both protest and 
affidavit allege these grounds why the case 
should not be tried in the Admiralty Court: that 
although the plaintiffs are British sailors, yet 
they entered into a contract with the master of 
a Spanish ship, and that it was made in a Spanish 
port. I think thie latter fact is immaterial. 
Although the plaintiffs are Englishmen, they 
have entered into a contract to serve on board a 
Spanish ship, and nowhere else. The consul also 
alleges facts which are evidence to show that the 
contract is a Spanish contract in the Spanish 
language, and in the form of Spanish articles, all 
being strong, indeed, I may say conclusive, evidence 
to show that the contract of service was & Spanish 
contract of service. The consul goes on tostate that 
a Spanish seaman serving under such articles is 
liable in case of a dispute between him and the skip- 
owner to have it settled by Spanish law, and by 
Spanish law the plaintiffs can only have the case 
settled before a Spanish court or a Spanish consul 
abroad, meaning thereby, as I have said, the 
consul at the place where the dispute arises. To 
this protest and affidavit no answer by affidavit 
has been made, that is, no sworn answer, that 
the Spanish consul’s statement of the Spanish 
law is an erroneous exposition of that law. 

Under these circumstances, and with that 
evidence before him, the learned judge of the 
Admiralty Court held, in obedience to the decisions 
of Dr. Lushington and the Privy Council, that he 
had, notwithstanding the protest, jurisdiction to try 
the action, but that he had a discretion to exercise 
in respect of it, namely to decide whether he 
should try it himself or leave the parties to go 
before the Spanish consul; in other words, to refer 
the matter to be tried by the consul. Then this 
is an appeal against that decision, on the ground 
that the learned judge erroneously exercised his 
discretion. ‘The learned judge, in giving his 
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judgment states that he gives his decision first 
of all on the ground that a man * must be con- 
sidered pro hac vice to he subject of that country 
to which the vessel belongs.” ‘That is his first 
ground; and then he says " upon the whole, 
without entering into the cases which are fully 
considered, and the principles of law applicable to 
them in the case of The Nina (ubi aup.), I am of 
opinion that no difference is established between 
that case and the present, and I must dismiss this 
suit," meaning that he could see no difference 
between this case and the principles of law acted on 
in former cases. "These principles are distinctly 
stated in The Nina (ubi sup.), und The Golubchick 
(ubi sup.), and it is clear that the court, even 
though there is express provision in the articles 
that the seamen bind themselves to go before the 
tribunals of the country to which the ship belongs, 
is not ousted of its jurisdiction. But it is 
equally clear that though the Admiralty Court 
has the jurisdiction, yet in each particular case 
it will exercise its discretion and consider if it will 
entertain the action or not. It seems to me that 
The Nina lays down this ground to guide the 
judicial discretion, that if all the foreign consul 
does is to protest without giving reasons, then 
the Court of Admiralty in its discretion will 
proceed with the action. But if he does give 
reasons, then the Court of Admiralty will inquire 
into the reasons, and allow them to be contra- 
dicted. Then when it has entered into the facts 
it will proceed to exercise its discretion in each 
particular case. In The Nina the circumstances 
were that certain English sailors entered into 
articles on a Portuguese ship, and I will assume 
that under those articles they undertook to abide 
by the decision of a Portuguese tribunal. But there 
it is to be noticed that there was no negative 
stipulation that they would not apply toan English 
court for redress. There was there an affidavit 
of the consul supporting the protest that by Por- 
tuguese law these sailors ee. only proceed before 
& Portuguese tribunal Then the Court of Ad- 
wiralty held that, though not bound to give up its 
jurisdiction, yet under the circumstances of such 
a protest it would decline to go further with the 
matter, and released the ship. The court held 
that the fact of the sailors being British 
seamen would not cause them to entertain 
the action, if, being British seamen, they had 
bound themselves by a foreign contract to 
serve on board a foreign ship. That entirely 
supports the proposition laid down by the learned 
judge here, that when seaman enter into the gervice 
of & Spanish ship, with Spanish papers and a 
Spanish flag, they are to be taken to be, pro hác 
vice, Spanish subjects. Therefore the case is to be 
decided as if these men were Spanish sailors 
Serving on board a Spanish ship, and under 
Spanish articles; and the consul says that being 
such they can only complain to a Spanish court 
or consul, and he therefore submits that the court 
should not exercise jurisdiction. In The Nina the 
court acted in accordance with the consul’s wish; 
80 here, when the learned judge says, “ I abide by 
The Nina,” he means to say, and does in effect say, 
although not literally, that, applying the princi- 
ples in The Nina, these engineers are to be con- 
considered as Spanish sailors; and that inthefaceof 
ihe protest, which he thinks a fair and proper one, 
the court will not exercise ita jurisdiction. 

Tt is thensaid thatthe learned judge hasexercised 


his discretion wrongly. What then is the rule as 
regards this point in the Court of AppealP The 
appellant must show that the judge has exercised 
his discretion on wrong principles, or that he has 
acted so differently from what is the view of the 
Court of Appeal that they are justified in saying 
he has exercised it wrongly. I cannot see that 
any wrong principle has been acted on by the 
learned judge, or anything done in the exercise 
of his discretion so unjust or unfair as to entitle 
us to overrule his discretion. He acted expressly 
in accordance with The Nina, and I think the 
judgment is correct. 

Then it is suggested that the materials before 
the learned judge were erroneous, and that the 
consul's statement of Spanish law was incorrect. 
Perhaps if this had been distinctly proved before ug 
now, it may be that we might have altered the de- 
cision of the learned judge, but as the matter stands 
we have no materials before us to show that the 
consul’s statement of the Spanish law is erroneous; 
and, although a long period of time has elapsed 
since the hearing of this case in the court below, 
nothing in the nature of evidence has been brought 
before us to support the agsertion of the appel- 
lants’ counsel, and we are not bound to take their 
statement as to the contents of the Spanish 
code. There is no suggestion that an affidavit 
can be obtained, and it is said there is no Spanish 
expert in London or any of the large English 
seaports. Wecannot act on these suggestions; 
there is really no good ground advanced why we 
should have different materials before us. We 
are in fact powerless to overrule the learned 
judge, so that these men must go before the 
Spanish consul at Liverpool, and the appeal must 
bo dismissed with costs. 

Bowen, L.J. concurred. 

Judgment dismissed. 


Solicitors for the appellants, Pritchard and 
Sons, agents for Yates, Son, and Stannanought, 
Liverpool. 

Solicitors for the respondent, Gregory and Co., 
agents for Hill, Dickinson, and Lighibound, 
Liverpool. 


Tuesday, May 29, 1883. 
(Before Bazrr, M.R., Linpizy and Fry, L.JJ.) 
COVERDALE, Topp, AND Co, v. Grant AND Co. (a) 


Charter-parly— Exception — Frost preventing 
loading— Demurrage. 


It was agreed by charter-party that the plaintiff 
ship should proceed to Cardiff East Bute Dock, 
and there load in the customary manner a cargo 
of iron. The charter-party contained the follow- 
ang clauses: “ Cargo to be supplied as fast as 
steamer can receive. Time to commence from the 
vessel being ready to load, and ten days on 
demurrage at 40l. per day. Except in case of 
hands striking work, or frost, or floods, or any 
other unavoidable accident preventing the loading 
and unloading, in which case owners to have the 
option of employing the steamer in some short 
voyage irade until receipt of written notice from 
charterers that they are ready to resume employ- 
ment without delay to the ship.” 

The ship arrived in the East Bute Dock, and 
loading was commenced, but wus interrupted by 
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reason of a severe frost, which prevented the 
lighters containing the iron coming through the 
canal into the dock, the docks themselves being 
free from ice. 

Held, in an action to recover demurrage, that the 
defendants were not protected by the exception n 
the charter-party aa to detention by frost. 

The decision of Pollock, B. reversed. 

Tuis was sn appeal from a judgment of Pollock, 

B. The action was brought to recover demurrage 

and damages for the detention of the plaintiffs’ 


steamship Mennythorpe. r , 
The facts are fully stated in the report in the 


court below (46 L. T. Rep. N.S. 632; 4 Asp. Mar. 
Law Cas. 528.) 

The Solicitor-General (Brynmor Jones with him), 
for the plaintiffs, referred to Kay v. Field (47 L. T. 
Rep. N. S. 493; 4 Asp. Mar. Law Cas. 588). 
‘bat case and the present one were decided by 
Pollock B. on the same grounds at the same time. 
His judgment in Kay v. Field was reversed by 
this court. This case is not distinguishable, [He 
was stopped. | 

Bowen Rowlands, Q.C. and Moulton for the de- 
feudants, 

Brett, M.R.—I am of opinion that there is no 
distinotion between this case and that of Kay v. 
Field, and therefore the judgment appealed from 
must be reversed. 

Linney, aod Fry, L.JJ. concurred. 

Appeal affirmed. 

Solicitors for the plaintiffs, Shum, Orossman, and 
Co., for Turnbull and Tilley, West Hartlepool. 

Solicitors for the defendants, Clarke, Rawlings, 
and Clarke. 


Juns 6, 18, 1882, March 2 and 3, 1883. 
(Before Brett, Corton, and Bowen, L.JJ.) 
THe Fanny; Tae MaTmHIDDA. (a) 


APPEAL FROM THE PROBATE, DIVORCE, AND 
ADMIRALTY DIVISION (ADMIRALTY). 


Charter-party — Shipbroker — Master — Agent — 
Hatification—Poreign port. 

G., a shipbroker at G. G. chartered the Finnish 
vessels F. and M. prior to their arrival at G. G., 
and without communication with the owners. G. 
had on several previous occasions chartered the 
F. and M. under similar circumstances, and all 
of these charter-parties had been carried into 
effect. After the arrival of the F. and M. at G.G. 
their masters were on several occasions at G.’s 
ofice, and were shown their charter-partws. A 
fortnight after the vessels’ arrival at G.G., during 
which time freights had risen, the masters refused 
to take wp the charter-partvee. 

Held, that the masters by their conduct had not 
ratified the charter parties vn, such a way as to 
make them binding. " x 

A master has no authority to bind his owners by 
writing forward to a broker in a foreign port, 
prior to the ship's arrival therein, authorising 
the broker to charter his ship. — A 

The authority of a master to bind his owners by 
charter party arises when he is in a foreign port, 
and hie owners are not there, and there is difi- 
culty in communicating with them. 


(a) Reported by J. P. AsrrsALL, and F, W, RAIkES, E8QXS., 
Barristers-at-Law. 
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A master is not the agent for his owners to hold out 
a person as authorised to charter his ship, so as 
to bind the owners. 


Tars was an appeal from the judgment of Sir 
Robert Phillimore, given on the 13th June 1882, 
by which he, reversing the decision of the judge 
of the Grimsby County Court, held that the 
owners of the Finnish ships, Fanny and Mathilda, 
were liable for non-performance of two charter- 
parties signed by a Grimsby shipbroker, named 
Grauberg, under the circumstances hereinafter 
stated. 

Ebenhard Grauberg, a native of Finland, carry- 
ing on business at Grimsby as a shipbroker for a 
period of fifteen years, had during that time acted 
as agent for Finnish ships, he being the only 
person in Great Grimsby who could speak the 
Finnish language. Since 1876 he, without any 
communication with the owners of the ships Fanny 
and the Mathilda, had, by authority from the 
masters, made two charter-parties for outward 
cargoes for the Fanny and nine for the Mathilda, 
all of which had been accepted by the masters of 
the respective vessels and duly carried out. These 
charter-parties bad been entered into by Grauberg 
prior to the arrival of the vessels in Grimsby, and 
were signed by him “as agent.” 

The following were undisputed facts in the case 
with respect to the two charter-parties now in 
question : The charter-party relating to the Fanny 
was made, on Sept. 15, 1881 by Grauberg, and 
purported to be made between the Master of the 
Fanny and E. Bannister and Co. (the plaintiff 
firca), in respect of the carriage of coals to 
Cronstadt. On Sept. 16, 1881 a similar charter- 
party relating to the Mathilda was entered into by 
Grauberg, and Bannister and Co. Both these 
charter-parties were signed by Bannister, and by 
Grauberg “as agen” Sept. 24, 1881 the two 
vessels arrived in the port of Great Grimsby, 
when they were boarded by Frost, Grauberg’s 
clerk, and there was some conversation between 
him and the respective masters as to the charter- 
ing of their vessels. Sept. 26, the masters were at 
Grauberg’s office, and were subsequently there on 
other occasions. Oct. 4, Grauberg dined with 
the masters on board the Mathilda, Oct. 5, 
Grauberg received the following letter from the 
master of the Fanny : 


Grimsby, Oot. 5, 1881.— Herr Ed. Grauberg.—I do not 
accept your freight or your charter-party for 7l. 10s., aa 
I can obtain better freight. I have tried to see you 
several times, but could not find you. (Signed) A. Yrjola. 


Oct. 6, Bannister wrote to the master of the 
Fanny to take cargo on board, in answer to whioh 
the master wrote saying that he had not fixed his 
ship with Bannister; and Oct. 8, the master of the 
Mathilda in answer to a similar letter from 
Bannister, dated Oct. 7, wrote to the same effect. 
The masters were both Finns, and the charter- 
parties were drawn up in English. 

The evidence on behalf of the plaintiff was that 
Frost, on boarding the vessels, had informed the 
masters of the charter-parties, at which they bad 
expressed satisfaction; that on Sept. 26, the 
masters at Grauberg’s office had expressed them- 
selves satisfied with the charter-parties; that on 
Sept. 29, the masters were shown the charter- 
parties, and after reading them the master of the 
Fanny took his away with him, and the master of 
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On behalf of the owners of the Fanny and the 
Mathilda the evidence was that Grauberg had 
never before chartered the vessels without express 
authority from the masters; that on the present 
occasion he had no such authority; that when 
Grauberg’s clerk had alluded to the vessels being 
already fixed, the masters had denied Grauberg’s 
authority to do so; that on Sept. 29, Grauberg 
informed.the masters he could guarantee them 
freight at 7l. 10s.; that on Oct 4, the master of the 
Fanny was for the first time told by Grauberg of 
his charter-party, when it was given to him by 
Grauberg, and that on being informed of its con- 
tents, he returned it to Grauberg; and that the 
master of the Mathilda saw his charter-party for 
the first time on Oct. 7, when ordered by 
Bannister to take on board cargo. 

Actions were commenced in the Great Grimsby 
County Court in Oct. 1881 by Edward Bannister 
under the County Courts Admiralty Jurisdiction 
Amendment Act 1869 (82 & 33 Vict. c. 51) for 
damages for non-performance of the charter- 
parties, and the ship’s were arrested in these 
actions. The subject-matter of both actions being 
the same, the actions were tried together on viva 
voce evidence, and judgment was entered for the 
shipowners, As the learned County Court entirely 
rested his decision on the ground that the masters 
could not delegate their authority to enter into 
charter-parties without ieave from their owners, 
he found none of the facts in dispute. 

From this decision the plaintiffs appealed; and 
the appeal came on for hearing before Sir R. 
Phillimore on the 6th June 1882. 


J. P. Aspinall and Phillimore for the appellants. 
—Grauberg having on previous occasions chartered 
the ships Fanny and Mathilda, and all of these 
charters having been carried out, had what 
amounted to a general antecedent authority to 
bind the ships. He had, for a course of years, 
chartered all Finnish ships coming to Great 
Grimsby, and was recognised as authorised to 
bind Finnish ships which had taken up previous 
charters made by him. This is & case where the 
exigencies of business require that the masters 
should appoint a sub-agent for chartering their 
ships, and it is immaterial, when they have thus 
delegated their authority, if the charter-parties are 
entered into prior to the arrival of the ship in 
port. In De Bussche v. Alt (B Ch. Div. 286; 
3 Asp. Mar. Law Cas. 584; 38 L. T. Rep. N. S. 
370) the Court of Appeal lays it down that there 
are circumstances, by reason of usage or of the 
nature of the particular business, under which an 
agent is entitled to delegate his authority to sub- 
agents, and so bind his principal. Story, J., in 
sect. 14 of his Law of Agency recognises this 
power of an agent, and specifically instances the 
case of a master employing a broker to charter 
his ship. Apart from the question whether the 
masters actually delegated their authority or 
not, their continuous employment of Grauberg, 
coupled with the fact that all Finnish ships so 
employed him, would amount to a holding out of 
Grauberg as authorised to charter their ships, 
within the decision of Smith v. Maguire (3 H. & N. 
950), so as to bind their owners. A passage in 
cap. xvii, 8. 443, of Story's Law of Agency is 
io the same effect, Even presuming that under 
the circumstances of the case there was no 
general antecedent authority in Grauberg to bird 
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the owners by charter-party, yet, seeing the 
previous relations between Grauburg and the 
Fanny and Mathilda, it requires but a slight act 
on the part of the masters to justify the court in 
deciding that the charter-parties were ratified. 
Putting aside all previous relations, it is contended 
that the conduct of the masters amounted to a 
ratification. 


Buit, Q.C. and Witt for the respondents.— 
Grauberg, notwithstanding the fact that certain 
charter-parties entered into by him for Finnish 
vessels were carried ont, has no authority to bind 
shipowners by charter-parties entered into prior 
to the arrival of the vessels in port, the 
terms of which subsequently the masters could 
never see until arrival. His previous employ- 
ment gives him no general antecedent authority 
to bind the owners, seeing that the charter- 
parties were made prior to the arrival of the 
vessels in port, and he had received no commuri- 
cation from the owners authorising him to fix 
their vessels. Grauberg should have confined 
himeelf to looking out for charters and submitting 
them to the masters on arrival. The onus is on 
the plaintiff to prove ratification of the charters, 
by the masters, and this he has failed to do. The 
charter-parties being in English, and the masters 
speaking only Finnish, even if the charters were 
shown to them they would be ignorant of their 
contents. On the masters understanding that 
the charters purported to be an agreement be- 
tween Bannister and their vessels, fixing the 
vessels for Cronstadt at 7l. 10s. they at once 
repudiated the charters. 

Cur. adv. vult. 


Sir Robert PniLLIMORE.— The court is indebted 
to counsel on both sides for a good argument nnd 
for & pertinent reference to authorities. These 
two cases, the circumstances of which are so 
nearly similar that itis unnecessary to deal with 
them separately, come before me on appeal from 
the judge of the County Court of Lincolnshire, 
holden at Great Grimsby. The appellant, who 
was the plaintiff in both actions in the court 
below, is a Mr. Bannister, a merchant of Great 
Grimaby, and the respondents (defendants in the 
court below) are the respective owners of the two 
vessels. The claim in both instances is for 
damages for non-performance of a charter-party, 
and is made under the County Courts Admiralty 
Jurisdiction Amendment Act of 1869 (32 & 33 
Viot. c. 51), being a claim arising out of an agree- 
ment made in relation tothe use or hire of the 
ships. The charter-parties in question were not 
signed by the owners or by the captains of the 
vessels, but by & Grimsby shipbroker named 
Grauberg. The appellant does not contend that 
Grauberg had any specific authority in respect of 
these particular charter-parties, but, as I under- 
stand, contends that Grauberg had what amounted 
to & general antecedent authority to bind the 
respondents by agreements such as those in 
dispute, and that, even if this were not so, the 
captains had subsequently adopted or ratified 
these particular charter-parties, which adoption 
or ratification would be binding on the owners. 
The respondents deny both previous authority 
and subsequent adoption or ratification. It 
appears from the evidence that Grauberg had 
been a shipbroker at Grimsby for fifteen years, 
and had constantly acted as agent for Finnish 
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cargoes on board and sail. 
that the captainsdid not understand the langusge 
in which the charter-parties were written; but L 
have come to the conclusion, looking to all the 
circumstances, that they were made substantially 


cognisant of their contents, sufficiently at least 
which they were 1m0- 


d that on Oct. 5 the 


captain of the Fanny wrote to Grauberg, saying 
that he could obtain better freight, and throwing 
and three or four days later 
ihilda wrote, throwing up 


to know the obligations 
curring. It is undispute 


up his charter-party. 
the captain of the Ma 
his charter-party. 

. Mr. Bannister thereupon 
in the County Court against | à LS 
the learned judge decided against him, privei- 


Pall ds that the maxim Dele- 
dee o applied to this case; 


ly the agents of the 


brought his action 
t tbe owners, 8n 


vessels, he being the only person in that town | owners, and, though in that capacity they could 
who could speak the Finnish language. He had | make contracts to carry goods or freight, they 
acted for the Fanny and for the Mathilda, which could not delegate that authority without special 
were both Finnish vessels, since 1876, and had leave, which leave was not shown; that therefore 
made during that time two charter-parties for the | the circumstances relied upon by the plaintiff to 
former, and eight or nine for the latter. These | prove ratification by the captains were, even if 
charter-parties were signed by E. Grauberg “as accepted as true, most insufficient to bind the. 
agent,” and were all carried into effect. On the | owners. He further decided that no proof had 
15th Sept. 1881 the charter-party of the Fanny, | been given that the owners had in any way 
now in question, was entered into. It pur- | autecedently constituted Grauberg their agent, for 
ported to be an agreement between the captain | the purpose of fixing their vessels with contracts. 
of the Fanny and E. Bannister and Co., the From this decision Mr. Bannister is now appeal- 
appellant's firm, and stipulated that the vessel | ing. Now [ am of opinion—and indeed it is ad- 
should take on board a cargo of coals at Grimsby, mitted by the counsel for the respondents—that the 
and deliver them at Cronstadt at a freight of learned judge in the court below has over-strained 
7l. 10s. per keel of 213 tons. It was signed by the the application of the legal maxim on which he 
appellant on behalf of his firm, and by Grauberg, relies. The maxin in question is unquestionably a 
who signed as agent, as on previous occasions. rule, but it is one snbject to various exceptions and 
On the next day a charter-party, similar in all qualifications. ‘The law is plainly laid down in the 
respects was made and signed by the same judgment of the Court of Appeal, in De Bussche v. 
persons for the Mathilda. The two vessels were Alt (38 L. T. Rep. N. S. 370; 3 Asp. Mar. Law 
at that time absent from Grimsby, but on Sept. | Cas. 584; 8 Cb. Div. 310), where the following 
24 they arrived at that port, and were boarded by | passage occurs: “The first condition raises a 
a clerk of Grauberg’s, named Frost. At this | question which, as it appears to us, does not 
point there arises a discrepancy between the | present any difficulty . As a general rule, no doubt 
accounts given by Grauberg and Frost on the one the maxim Delegatus non potest delegare applies, so 
side, and by the captains of the two vessels on | 8$ to prevent an agent from establishing the 
the other, and an important issue of fact is raised. | relationship of principal and agent between 
In dealing with this issue Iam not assisted by | his own principal and a third person; but this 
the judgment of the learned judge of the County | maxim, when analysed, merely imports that an 
ourt, who rested his decision on other grounds, agent cannot, without authority from his prin- 
and did not express any opinion as to which of | cipal, devolve upon another obligations to the 
the conflicting accounts ought to be believed. 1 | principal which he has himself undertaken to 
Tegret that I have not had the advantage of personally fulfil; and that, inasmuch as confidence 
aving the witnesses personally before me, and | in the particular person employed is at the root 
am obliged to draw from a careful examination of of the contract of agency, such authority cannot 
e printed evidence, the best conclusion in my | be implied as an ordinary incident in the contract. 
Power, The result is that I am of opinion that But the exigencies of business do from time to 
the evidence of Grauberg and Frost is worthy of | time render necessary, the carrying out of the in- 
credit, and that the evidence of the captains of structions of a principal by a person other than 
the two vessels is not. I therefore consider it the agent originally instructed for the purpose, 
Proved that on Sept. 24 Frost informed both | and where that is the case the reason of the thing 
Captains on board their respective vessels that requires that the rule should be relaxed, so as on 
these charter-parties had been made for them, | the one hand to enable the agent to appoint what 
and that the captains did nob repudiate the | has been termed a “ sub-agent ” or " substitute " 
charter-parties, and farther, that during the suc- | (the latier of which designations, although it does 
ceeding days Roth captains were more than once | not exactly denote the legal relationship of the 
at Grauberg's office, and had conversation with | parties, we adopt for the icy of a better, and for 
im, and that certainly as early as the 29th he | thesake of brevity); and on the other hand to 
Showed them the charter-parties, and told them | constitute in the interests and for the proteotion 
what he had done, and that he did not receive any of the principal & Pa privity of contract be- 
intimation of dissent on their part until six days | tween him and pte eg et E we are of 
later, when it was time for them to take their | Opinion that an authority to the effect referred to 
It has been urged | may and should be implied, where from the con- 
duct of the parties to the original contraot of 

i 


gatus non potest delegare 
that the masters were on 


the usage of trade, or the nature of the 
particular business which is the subject of the 
agency, it may reasonably be presumed that the 
parties to the contract of agency originally in- 
tended that snch authority should exist, or where 
in the course of the employment unforeseen 
emergencies arise which impose upun the agent 
the necessity of employing a substitute; and that 
where such authority exists, and it is duly exer- 
rivity of contract arises between the prin- 


agency, 


cised, p 1 
cipal and the substitute, and the latter becomes 


as responsible to the former for the due discharge 
of his duties which his employment casts upon 
him as if he had been appointed agent by the 
principal himself" I will also refer to the opinion 
of Story, who says, in sect. 14 of his Law of 


Agency, “In geueral, therefore, when it is in- 
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his authority, it should be given him by express 
terms of substitution. But there are cases in 
which the authority may be implied; as where 

it is the ordinary custom of trade 
+. + . 80 where, by the custom of trade, a 
shipbroker or other agent is usually employed to 
procure freight or charter-party for ships seeking 
a freight, the master of such ship who is authorised 
to let the ship on freight will incidentally have the 
authority to employ a broker or agent for the 
owner, for this purpose.” It appears to me that 
the present case is precisely one of those contem- 
plated in the passages which I have just read, and 
that the captains were able to constitute Grau- 
berg as sub-agent, and to constitute & privity 
between him and the respondents. In my judg- 
ment, therefore, there was a ratification of tho 
charter - parties which was binding upon the 
respondents. I consider also that the evidence is 
sufficient to show such a continuous employment 
of Grauberg by the captains—an employment 
which was in conformity with the usages of the 
Finnish trade at Grimsby—as would constitute a 
holding ont to third persons that Grauberg was 
their authorised agent in the matters in ques- 
tion, as would, in fact, amount to an antecedent 
general authority. In so doing the captains 
were acting within their powers as agents for 
the owners, who would, according to the autho- 
rities which I have cited, be estopped from re- 
pudiating the acts of a sub-agenb so constituted. 
This doctrine of holdiog out a person as agent 
is well explained in the judgment of Pollock, 
C.B. in Smith v. Maguire (3 H. & N. 560): “I 
think that questions of this kind,” says the 
learned Chief Baron, “whether arising on & 
charter-party, a bill of exchange, or any other 
commercial instrument, or on a verbal contract, 
should be decided on this principle. Has the party 
who is charged with liability under the instru- 
ment or contract, authorised and permitted the 
person, who has professed to act as his agent, to 
act in such a manner and to such an extent that, 
from what has occurred publicly, the public in 
general would have a right to reasonably conclude 
and persons dealing with him would naturally 
draw the inference, that he was a general agent? 
If so, the principal is bound, although, as between 
him and the agent, he takes care on every 
occasion to give special instructions; and I think 
it makes no difference whatever, whether the 
agent acts as if he were the principal or pro- 
fesses to act as an agent, as by signing‘ A. B., 
agent for C. D?” 

I will refer also to the following passage in 
Storys Law of Agency, cap. 17, s. 443; “But 
the responsibility of the principal to third per- 
suns is not confined to cases where the con- 
tract has been actually made under his express 
or implied authority. It extends further and 
binds the principalin all cases where the agent 
is acting within the scope of his usual employ- 
ment, or is held out to the public or to the 
otber party as having competent authority, 
although in fact he has, in the particular instance, 
exceeded or violated his instructions and acted 
without authority. For in allsuch cases, where 
one of two innocent persons is to suffer, he ought 
to suffer who misled the other into the contract 
by holding out the agent as competent to ach and 


the premises which I have stated is, that I must 
reverse the judgment of the County Court, on the 
grounds both of general antecedent authority and 
subsequent adoption or ratification. I pronounce 
for the appellants. The question of damages in 
both cases will be referred to the registrar here. 
An application has been made to me as to the 
costs of certain witnesses in the court below. The 
question as to these costs I shall also refer to the 
registrar here, and if he has any difficulty he will 
apply to the court. 


From this decision the defendants appealed, and 
on the 2nd March 1883 the appeal came on for 
hearing. 


Witt (with him Butt, Q.C.) for the appellants, 


J. P. Aspinall (with him Dr. Phillimore) for the 
respondents. 


The arguments used were substantially the same 
as those in the court below. 


March 3.—Brzutt, L.J.—This case, which comes 
from the Admiralty Court, is ina peculiar position. 
The case was heard by the County Court judge at 
Grimsby, who did not decide any questions of fact, 
resting his decision entirely ona point of law. It 
seems to me, however, that he dealt with the case 
in such a manner that I should have no difficulty 
in determining on which side he believed the 
witnesses to be most credible. The case then went 
on appeal to the Admiralty Court, where it was 
before the learned judge in the same position as it 
now comes before us, the whole of the evidence 
being on paper, so that we have precisely the same 
materials to form our judgment upon as the learned 
judge in the court below. It was heard in June 
1882, in the Admiralty Court, and now comes here 
in March 1883, the County Court judge having 
decided tbe case in 1881; so that, even were we to 
send it back tohim, it is now too late for him to 
give us any opinion as to the credibility of the 
witnesses on either side from their demeanour 
before him. It is impossible for the County Court 
judge, with ail his duties, to carry his mind back 
to this case. It would only be possible for him to 
read the printed evidence, as we have done, and 
draw his own inferences of fact. Therefore we 
must decide the case, as it seems to us, on an 
examination of this printed evidence. Of course, 
under these circumstances, there is considerable 
difficulty. 

On the question whether there was a general 
antecedent authority, there was no evidence 
of any direct communication between Grauberg 
and the shipowners, and the inference for us 
to draw as to ratification is an inference from 
the action of the captains. Now suppose that 
the captain before the ships had arrived at Great 
Grimsby had written to Mr. Grauberg asking him 
to make charter-parties for them before their 
arrival. Tomy mind no captain before arrival has 
any authority in law to bind his owners by such 
letters, and a charter-party so made would not 
be binding on the owners, unless subsequently 
ratified. It appears that on some occasions lettera 
have been written to Grauberg, at Grimsby, by the 
captains, from Cronstadt, ordering the ship to be 
chartered in a particular way, which is a practice 
open to every possible objection. The captains 
might actually have been writing from Cronstadt, 


as enjoying his confidence.” The conclusion from ! while the owners were in the same town with 
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them. The authority of the captain to bind his 
owners by charter-party ouly arises when he 15 
in a foreign port and his owners are nob 
there, and there is difficulty in communicating 
with them. The system of a master writing 
forward in the way I have described to have his 
ship chartered might counteract the very orders 
of the owners, who had themselves written 
to the very same place. If, therefore, it could be 
shown that the captains had ever authorised 
Grauberg to make the charter parties in ques- 
Hp n they would not, apart from ratification, be 
binding upon the owners. Ifa captain in 1880, 
when at Grimsby, thinking he will be there 
again in 1881, authorises Grauberg to make 8 
charter-party for him in 1881 before his ship 
arrived, that is contrary to business and law. It 
was said that there was evidence of a holding 
mad Grauberg as agent. If so, it must be & 
Be ae, out to Bannister. But that could only 
e a holding out by the captains, and, although 
& captain has a right to bind his owners by 
E charter, he has no right under the circum- 
Planos to bind his owners by a holding out. 
a 9 owners had held out the agent at Grimsby to 
zb d party as the person autborised to 
but 3 charters, then they would be bound by 1t; 
that Paptata is not the agent of the owners for 
thivcagethurt Therefore, if it were proved in 
their atthe captains had held out Grauberg 45 
ind die, nt to make charter-parties, this would not 
in Gmabéle There was therefore no authority 
pus owners to make charterparties so as to bind 
ut suppose h k 
masters did rate ids charter-parties, and re 
that no pe y them, the genera 
the mi rson can ratify unless he could have made 
on ract to be ratified: but supposing, for the 
Lhe a Of the present case, that the captains 
stand ay the charters, how does the matter 
chart The plaintiff was content to take & 
with er party not signed by the captain, aD 
\thout even knowing whether the ship was n 
port or not. If he deals in that way he conse- 
ently runs the risk of Grauberg's authority. 
erefore the onus of proving the ratification, 
when business is carried on in this loose & 
thence way, lies on the plaintiff. The point of 
16 case is, whether Grauberg has shown this. . 
will not now dissect the evidence. I am only 
unprepared to say that the captains knowingly 
ratified these charter-parties in such & WAY as to 
make the act a complete ratification. UD this 
Point there is a direct conflict of evidence. Upon 
that conflict, which is before us on paper, 1am 
not able to know the truth. I therefore think the 
respondent must fail because there is no evidence 
to satisfy any tribunal that the masters, knowing 
the contents of the charter-parties, ratified them. 
Corrox, L.J.—I am of the same opinion. 
Bowen, L.J.—I am of the same opinion. 
Appeal allowed. 
Clarkson, Greenwell, 
Wintringham. 
Pritehard and 


Solicitors for the plaintiffs, 
and Wyles, agents for Grange and 
Solicitors for the defendants, 

Sons, agents for A. M. Jackson. 
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HIGH COURT OF JUSTICE. 


QUEEN'S BENCH DIVISION. 
Dec. 2 1882, and Feb. 19, 1883. 
(Before Fixrop, J.) 
BURDICK v. SEWELL. (a) 


Bill of lading — Indorsement of, by way of 
security for money advanced— Liability of in- 
dorsee for freight— Passing of property in. gouds 
—Bills of Lading Act (18 & 19 Vict. c. 111), s. 1. 

The mere indorsement and delivery of a bill of 
lading by a shipper of goods by way of security 
for money advanced does not “pass the property 
in the goods within the meaning of sect. 1 of the 
Bills of Lading Act (18 & 19 Viet, c. 111) so as 
to render the indorseo liable to the shipowner for 
freight. 

Tus action, tried before Field, J., was brought 

by the plaintiffs as owners of the steamship Zoe 

to recover the sum of 1741. 8s. 9d. in respect of 
freight for the carriage of goods from London 
to Poti, in Russia. 

The defendants were bankers at Manchester, 
to whom the shipper had indorsed the bill of 
lading for the goods as security for advances 
made by them to enable the shipper to pay for 
the goods which he had caused to be manufac- 
tured in this country. The facts fully appear in 
the judgment of the learned judge. 


Charles Hall, Q.C. and Edwyn Jones for the 


plaintiffs. 


A. L. Smith an 
The following authorities were cited : 
Bailments, sect. 287 ; 
Bai. “Buckling, 14 D. T. Bep. N. 8. 772; 
1Q. B. 35; 

pi P oubbioy, 15 C. B. N, S. 701; 

Tipo Freedom, 20 L. T. Rep. N. 8.229; 3 Mar. Law 
Cas. O. S, 359; 1 Asp. Mar. Law Cas. 28; L. Rep. 


3 P. C. 594; . 
M v. Meyerstein, 22 L. T. Rep. N. S. 808; 
Le y as. O. S. 449; L. Rep. 4 E. & I. App. 


3 Mar. Law 
317; l 
! Mills, and Co. v. The East and West India 
M woo) 43 L. T. Rep. N. S. 584; 47 L. T. 
. N. S. 300; 6 Q. B. Div. 480: 7 App. Cas. 606 ; 

4 Asp. Mar. Law Cas. 345, iaa! 
Halliday Y Holgate, 18 L. T. Rep. N. S. 656; 

L. Rep. 2 Ex. 299; 


d Danckwerts for the defendants. 


aw; L. Py 3 C. P. 190; 
^ A on, 1 Sm. L. C. 7th edit. 756; 


Reeves v. Capper, i Bing. N. C. 186; 5 N. C. 140. 

Feb. 19.— FIELD, J, .—This action was tried before 
me without a Jury. and raises a difficult and im- 
portant question 88 to the effect of the Bills of 
Lading Act (18 and 19 Vict. c. 111) in transferring 
liability for freight from the shippers to an in- 
dorsee of & bill of lading. Ib was brought by the 
plaintiffs, the owners of the ship Zoe, to recover 
1741, Bs. 9d., freight and charges in respect of 
sixty cases of machinery shipped by one Nerces- 
siantz and carried to Poti in the Black Sea under 
8 hill of lading dated the 21st Sept. 1880, whereby 
tbe goods were made deliverable to shippers or 
assigns. of which bill of lading the defendant: 
became indorsaes under the following circum- 
stances: On the 26th Oct. 1880 Nercessiantz 
(who had been engaged in previous business 


— (a) Beported by Duntor Hitt, Esq., Barrister-at-Law, 
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transactions with the defendants, bankers at 
Manchester) applied to them for an advance 
of 3007. to enable him (as he said) to complete 
his payment in this country for the machinery 
represented by the bill of lading in question, 
which he had caused to be manufactured in this 
country, to supply an order in Georgia; and, 
as a security for the advance, he proposed to 
indorse the bill of lading to them. He had, how- 
ever, already (as he said), sent out one of the parts, 
and the defendants, whilst declining to make the 
full advance without the deposit of the third part, 
consented to advance 50l. conditionally upon his 
undertaking to procure and deposit the third part 
against the advance of the balance by way of 
security for the whole. Accordingly, on tbe 30th 
Nov., Nercessiantz brought the third part and 
deposited it indorsed in blank (the other two 
baving been already indorsed) and obtained the 
balance of the advance, saying that he was shortly 
going out to Poti to superintend the receipt and 
delivery of the machinery, and that the amount 
advanced would be repaid before he left England, 
and that he would call again and make definite 
arrangements for that purpose. This, however, 
he never did, and the defendants in consequence 
in the following month of February indorsed and 
sent out one part of the bill of lading to their 
agents at Tiflis, with instructions to make 
inquiries and protect their interests there. In 
the meantime, and as far back as Sept. 1880, the 
Zoe had arrived at Poti, and no one appearing to 
clear the goods they were, on tbe 14th Oct., 
landed and warehoused at the Russian Custom- 
house with (as I infer) the usual stop for freight. 
Things remained in this state until the month of 
September in the following year, Nercessiantz not 
only not appearing to clear the goods, but taking 
no notice of the communications addressed to him 
by the agents of the ship, and also by those of the 
defendants. By the Russian law goods landed 
and not cleared within twelve months are liable to 
be sold for duty and charges, the only mode of 
avoiding the sale being to reship the goods to 
some other than a Russian port; and in Aug. 
1881 the defendants' agents at Tiflis advised them 
of this state of the law, and of the imminence 
of sale for these claims, and asked for instruc- 
tions. The member of the defendants' firm who 
had made the advance to Nercessiantz, and was 
conversant with his affairs, was at this time 
on his way to Poti in reference to these and 
other matters of business there; and the defen- 
dants'firm in England wrote to the ship's agent 
at Poti,advising him that they held the bills of 
lading, and that Mr. Sewell would probably com- 
municate personally with them. This he appears 
to have done, and the defendants on the 28th Sept. 
also wrote to the plaintiffs’ agent in London to the 
same effect, and requested him to hold for them 
any proceeds of the sale beyond wkat was enough 
to answer their own freight and charges. The sale 
however (which soon afterwards took place) by the 
Russian Custom-house officials appears to have 
produced no more than sufficient for their own 
claim, and the plaintiffs thereupon required pay- 
ment of the freight and charges from the defen- 
dants, and, on refusal, brought the present action, 

Upon the argument before me it was contended 
on their behalf that the “ property " in the bill of 
lading and goods had under these circumstances 
passed to the defendants within the meaning of 
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the Bills of Lading Act, and that they, as in- 
dorsees, were liable; the defendants, on the other 
hand, contending that the transaction was one of 
mere “pawn or pledge" by which no properiy 
passed sufficient to render the defendants liable. 
In order to say which of these two contentions 
ought to prevail, the intention of the parties to 
the contract as gathered or to be implied from the 
circumstances of the transaction must be looked 
at. Now, advances against deposit of goods are 
probably some of the most ordinary transactions 
either of common or commercial life, and if 
there is delivery, and there are no terms 
expressed either verbally or in writing, giving any 
larger effect to the contract, it is known as a 
contract by way of “pawn or pledge,” the legal 
effect of which is that only a special property 
passes from the borrower to the lender, although 
coupled with a power of selling the pledge and 
transferring the whole property in it on default 
in payment at the stipulated time, if there be any, 
or at a reasonable tima after demand and nonpay- 
ment, if no time for repayment be agreed upon: 
(Pothonier v. Dawson, Holt’s N. P. 383; and 
Donald v. Suckling, L. Rep. 1 Q. B. 585). More- 
over, until such default, although the lender may 
assign the pledge to another to the limited extent 
of his own interest in it, i.e. as a security for the 
amount due, he cannot pass the whole and entire 
property in the goods to another, for by the con- 
tract the general property remains in the pawnor, 
who by virtue of that general property may 
determine the special property by tender of the 
secured amount, and may immediately recover the 
pledge on the refusal in a possessory action. 
Delivery is, however, an essential element of every 
contract by way of pledge. Such delivery may 
be actual, as is the every-day life transaction 
with the pawnbroker, or it may be construc- 
tive either by making the custody of the pledgor 
that of the pledgee (Reeves v. Capper, 5 Bing. 
N. C.), or (if the goods are still under the opera- 
tion of & bill of lading) by indorsement of the 
bill; and the latter form of the transaction 
18 one very commonly adopted in commerce. 
As, however, in the case of land by a con- 
veyance by way of mortgage, so also in that 
of goods, a more effective security may be created 
by bill of sale, and by the usual terms of such an 
instrument the whole and entire property in the 
goods is assigned and passes to the lender, subject 
to the usual stipulations as to possession and sale, 
leaving, however, nothing in the way of legal pro- 
perty in the borrower, but only an equitable right 
to redeem. This latter form of security, although 
very usual in money-lending transactions of a 
mere individual character, is not, I believe, usually 
adopted in those purely commercial transactions 
where advances are obtained against goods 
represented either by warrants or bills of lading, 
these being two of the ordinary modes by which 
goods are made a security for an adyance, within 
one of whioh the transaction now in question must 
be ranged. The question in the present case resolves 
itself into this, whether the security was intended to 
operate, or by implication of law arising upon the 
undisputed facts did operate, in the same way as an 
assignment by bili of sale or as a mere pledge. 
If the former, the whole and entire property would 
pass, and as a consequence the liability to fceight 
would betransferred tothe defendants, for although, 
assuggested by the defendants' counsel it is highly 
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probable that neither Nercessiantz nor the defen- 
dants had in their minds at the time the liability 
to freight, yet, if the latter took the security of a 
contract by which “ the property passed " to them, 
they cannot take the good and reject thebad. On 
the other hand, if the contract, although carried 
out by the indorsement of the bill of lading, 
remained merely a pledge, I think it clear that 
the property, as expressedin the act, did not pass, 
for by those words I understand the whole and 
entire legal property and not merely the limited 
interest which is transferred by the contract of 
pledge. ‘ 

Now the plaintiffs’ counsel contended that the 
former was the true effect of the indorsement, and 
he relied upon the opinion to that effect expressed 
by Brett, L.J. in the recent case of Glyn, Mills, and 
Co. v. The East and West India Dock Company (43 
L. T. Rep. N.S. 586; 6 Q.B. Div. 480; 4 Asp. Mar. 
Law Cas. 345.) There Brett, L,J., after advert- 
ing to the peculiar facts of that case, says: “ The 
legal effect of the transaction, in my opinion, was, 

hat by the indorsement of the bill of lading the 
egal property in the sugar was transferred to the 
plaintiffs, and, as between them and Cottam, 
Morton, and Co., & legal right to the immediate 
actual possession of the sugar by the plaintiffs on 
the arrival of the ship: but by the letter of charge 
there was left to Cottam, Morton, and Co. an 
equitable right to resume the legal and absolute 
ownership of the sugar on repayment of the 
advance, and an equitable right that the plaintiffs 
should not for a specified time exercise any rights 
of ownership over the sugar, but that Cottam, 
Morton, and Co. might exercise any such rights 
as would not be inconsistent with the validity 
of the plaintiff’s security. The relation between 
two such parties was likened by Willes, J., in 
Meyerstein v. Barber (L. Rep. 2 C. P. 38, ab p. 51), 
to that between & pledgor and pledgee of goods 
where the goods under pledge are left in or given 
into the actual custody of the pledgor to be used 
by him, but are held to be nevertheless in the 
constructive possession of the pledgee for the pur- 
pose of the validity of the pledge, inasmuch as 
without suoh possession there could be no valid 
pledge which was, nevertheless, intended to be 
valid. I think, however, that he was speaking of 
the likeness of the business view in the two cases, 
and not of the legal view, To say that an indorse- 
ment of a bill of lading for an advance is only a 
pledge seems to me to be inconsistent with what 
has always been considered to be the result of 
Lickbarrow v. Mason (1 Sm. L. C. 7th edit. 756), 
namely, that such an indorsement passes the legal 
property, Itis suggested that an indorsement of 
& bill of lading, when accompanied by euch a letter 
of charge, has not the same full effect in 
passing the property as if there was no such 
letter of charge. But, upon consideration, I am 
of opinion that an indorsement of a bill of lading 
for an advance does, by the mercantile law of Eng- 
land, pass absolutely the legal property in the 
goods to the indorsee and & consequent right in 
law of immediate actual possession. against all the 
world except someone who may have an indepen- 
dent superior lega! right of temporary possession. 
The right of the borrower of an advance on an in- 
dorsement of a bill of lading 18, 1n my Opinion, an 
equity which exists only between him and the 
lender. I think the indorsement of a bill of 
lading for an advance has by the law mer- 
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chant the same effect as a bill of sale has 
by the common law to pass the legal pro- 
perty in goods, and in either case an equity 
may be reserved which is still an equity though 
recognised by the common law courts.” 

I apprebend, however, thelanguage of thelearned 
Lord Justice in that case must be read as applied 
to the facts of that particular case, and as [ 
on the hearing of that case, which was tried before 
me without a jury, came to the conclusion that 
the intention of the parties and the implica- 
tion of law from the dealings was that the whole 
and entire property did pass, I agree in the view 
of the Lord Justice thus limited and understood. I 
thought in that case of Glyn v. The East and West 
India Dock Company that the indorsement, coupled 
with the terms of the indorsement of the 15th 
May, and the transactions between the partiez 
did amount in effect to a mortgage (see Flory v 
Denny, 7 Ex. 981), and that tbe right of property 
as well as that of possession had passed to the 
plaintiff ; and although my judgment was reversed 
in the House of Lords upon another ground 
(which the learned counsel for the plaintiff 
declined to argue before me), my view ns to the 
property passing was supported by Baggallay, L.J., 
and Brett, L.J., dissentiente, however, Bramwell, 
L.J., and abstinente the House of Lords on the 
final appeal. Lord Bramwell, however, considered 
the transaction in that case as nof amounting to 
any more than a pledge, expressing his view of 
the transaction thus (43 L. T. Rep. N. S. 
at p. 590; 6 Q. B. Div. 490; 4 Asp. Men Law 
Cas. 345): “1 do not think that the property 
in the sugars was pussed to the plaintiffs with 
an equity of redemption, or some other equity 
in Cottam and Co. I think that what took 
place was a pledge at common law, witha right 
in the plaintiffs to sell in certain events, and 
with a common Jaw right to redeem in Cottam 
and Co. I think, if there had been instead of a 
symbolical, an actual delivery of goods from 
Cottam and Co. to the plaintiffs on the same 
terms, as for instance, of a case of diamonds, that 
the general property would not have been trans- 
ferred but would have remained in Cottam and Co. 
the plaintiffs having only a special property and 
right of possession. I cannot think that any 
action could have been maintained against them 
under the Bills of Lading Act for the freight, 
or any action by the dock company for warehouse 
rent, or charges, or otherwise, supposing such 
action would lie against some one; they did, 
however, by the handing over to them of the bill 
of lading indorsed under the agreement, acquire 
a special property and right of possession. And 
I cannot doubt that, as against an actual wrong- 
doer, and against any person who had actually 
converted the sugars to his own use, as by their 
consumption and sale, or dealt with them under 
a claim of title, they might have maintained a 
action such as the present, as they would have 
been able to do if the supposed case of diamonds 
had been taken from them and delivered to a 
person who sold them or used them, and would 
not give them up. Why, then, is not this action 
maintainable? The plaintiffs have a special 
property, and the defendants have disposed of the 
goods in & way they had no right to do.” 

It is between these conflicting views ofsuch high 
authority that I have to find my way toa result 
in the present case. In the view of the limited 
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effect of the observations of Brett, L.J. which I | general rule by entering into any particular agree- 


have expressed the learned counsel for the plaintiff 
did not concur. He contended that it was the 
intention of the Lord Justice to enunciate the 
general proposition that by the law merchant of 
England the necessary legal implication from or 
effect of an indorsement of a bill of lading for 
an advance was, that by it the whole and entire 
legal property passed; or at least said that was 
the true deduction from the case of Iick- 
barrow v. Mason (ubi sup.), referred to by 
the Lords Justices, as well as from the subsequent 
authorities; and I proceed, therefore, to the con- 
sideration of them. In the last-mentioned case 
the action was brought by an indorsee for value of 
a vendee against persons claiming under the 
vendor, and the question to be decided was, 
whether, under the circumstances, the vendor 
could stop in transiiu the goods comprised in 
the bill of lading, the vendee having become 
insolvent. The question, therefore, to be decided 
was not limited, as in the present case and 
in that of Glyn, Mills, and Oo. v. The Hast 
and West India Dock Company, to the claim 
of two rivals immediately claiming title under 
the indorsement of different parts of the bill of 
lacing, but as to the effect of a general and unre- 
stricted indorsement to a third party claiming bond 
fideand for value, and without notice of any contract 
or equities existing between the immediate parties 
to the indorsement. The Court of Queen's Bench 
held that, as between these parties, the property 
passed to the indorseefree from any restriction. 
just as if the goods had been actually delivered to 
him, and gave judgment for the plaintiff. The 
Court of Exchequer Chamber reversed this judg- 
ment, on the ground that the operation of the in- 
dorsement was no more than an indication to the 
master of the person to whom the goods were to 
be delivered, and that the indorsee had no better 
title to them than his indorser, und gave judgment 
for the defendant. The judgment of the Exche- 
quer Chamber was, however, in its turn reversed 
by the House of Lords, presumably or the basis of 
the reasoning of Buller, J. in theopinion delivered 
by him in the House. But I do not understand 
that case as holding that,as between the imme- 
diate parties, the law merchant implies that of 
necessity the indorsement has that operation; and 
indeed, in the case of Hibbert v. Carter (1 T. Rep. 
745), Buller, J., upon whose reasoning the House 
of Lords decided Lickbarrow v. Mason, seems to 
me to have laid down the contrary. Hibbert v. 
Carter was an action on & policy of insurance 
with a denial of interest. The plaintiff had 
effected the insurance on instructions and account 
(as expressed in the policy) of Kerr, of whom he was 
the general consignee, but Kerr had before the in- 
surance was effected, unknown to the plaintiff, 
indorsed the bill of lading to & creditor, Delpratt, 
and Buller, J., at the trial, there beingno evidence 
of the circumstances attending the indorsement, 
held that by this iadorsement the whole property 
had passed to the latter, and would have nonsuited 
the plaintiff, but that the defendants had omitted 
to pay the premiums, for which therefore the 
plaintiff had a verdict. In banco, however, the 
Court modified the general proposition there 
apparently laid down, holding that, although gene- 
rally where a bill of lading is taken by a creditor 
as a security for a debt the whole property 
passes; parties are always at liberty to vary this 


ment between themseives; and, upon evidence being 
given by affidavit that the consignor had no inten- 
tion of passing the whole property to Delpratt by 
indorsement, but merely intended to give him & 
charge upon the net proceeds in the plaintiff's 
hands, directed a new trial, upon which the 
plaintiff had a verdict. Buller, J., before whom 
the case was again heard, said that the prómáó 
facie transfer of the whole property is subject to 
be controlled by the evident intention of the 
parties. This case was thus decided before the case 
of Lickbarrow v. Mason, and was referred to by 
Buller, J. in that case, and with approval. It 
could not therefore have been his intention in 
Lickbarrow v. Mason to have said anything in 
conflict with it, and if hie language and that of 
the other judges who took part in that case is read, 
keeping this in mind, I do not think that Mr 
Hall's contention is supported by that decision. 
In Lickbarrow v. Mason, in the court below, 
Ashurst, J. thus expresses himself: ‘ Whena man 
sells goods he sells them on the credit of the buyer; 
if he deliver the goods the property is altered and 
he cannot recover them back again, though the 
vendee immediately becomes a bankrapt. But 
where the delivery is to be at a distant place, as 
between the vendor and the vendee the contract is 
ambulatory till delivery ; and therefore, in case of 
the insolvency of the vendee in the meantime, the 
vendor may stop the goods in transitu. But as 
Letween the vendor and the third person the 
delivery of a bill of lading is a delivery of the 
goods themselves; if not, it would enable the 
consignee to make the bill of lading an in- 
strument of fraud." Then he says: “If the 
consignor had intended to restrain the nego- 
tiability of it he should have confined the de- 
livery of the goods to the vendee only, but he 
has made it an indorsable instrument. So it is 
like a bill of exchange, in which case as between 
the drawer and the payee the consideration may 
be gone into, yetit cannot between the drawer and 
the indorsee.” Then he goes into the reasons of 
that and says; “The ruleis founded purely on 
principles of law, and not on the custom of mer- 
chants. The custom of merchants only estab- 
lishes that such an instrument may be indorsed, 
but the effect of that indorsement is a question of 
law, which is that, as between the original parties, 
the consideration may be inquired into, though 
when third persons are concerned it cannot. This 
is also the case with a bill of lading.’ Therefore 
it seems that Ashurst,J, did not intend to lay 
down a general proposition that a mere indorse- 
ment of necessity passed the property,but only 
as between third parties. Buller, J.'s judgment 
in that court does not deal with the particular 
question, and I willadvert presently to his opinion 
delivered in the House of Lords. Grose, J, says 
very much the same thing. He says: “ I conceive 
this to be a mere question of law whether as 
between the vendor and the assignee of the vendee 
the bill of lading transfers the property. I think 
that ib does" (carefully guarding his proposition 
to that particular relation, and not giving it any 
greater effect.) In the Exchequer Chamber Lord 
Loughborough delivered & very celebrated judg- 
ment, which was reversed no doubt, but that does 
not take away the value of it as a clear statement 
of his view. He reasoned upon different principles 
altogether, he took it that the bill of lading was 


MARITIME LAW CASES. 83 


Q.B. Div.] 


BURDICK v. SEWELL. 


[Q.B. Div. 


ee i iÁ 


a contract, as undoubtedly it is, between the 
shipper and the ship master, and is no contract 
with anybody else; that it contains merely the 
terms upon which the master says, “I receive 
the goods,” and contains his undertaking to 
deliver them, so that it is no more than a receipt, 
or a direction io the master as to whom he was 
to deliver the goods. He says this: “By the 
delivery on board, the ship master acquires a 
special property to support that possession which 
he holds in the right of another, and to enable him 
to perform his undertaking. The general pro- 
perty remains with the sbipper of the goods. until 
he has disposed of it by some act sufficient in law 
to transfer property. The indorsement of the bill 
of lading is simply a direction of the delivery of 
the goods.” "Then he says, “Goods in pawn, 
goods bought before delivery, goods in a ware- 
house, or on shipboard, may all be assigned.” 
And he winds up in the result by saying that it 
passes such right as, and no better than the 
person assigning hadin it. No doubt Lord Lough- 
borough’s judgment has never been followed, 
and, on the contrary, the judgment of Buller, 
J. has. When it came before the House of Lords 
there was a considerable difference of opinion (in 
those days as now): five judges in the Exchequer 
Chamber differed with Buller, J., and there never 
has been a positive decision reported any where of 
the House of Lords ; but the opinion of Buller, J. 
has always been taken as the law, and been 
adopted and followed as the law up to the present 
day. I refer to his language to show that he only 
decides the point as between third parties, and not 
between the immediate parties. He says, speak- 
ing of the case of Godfrey v. Furzo (3 P. Wms. 
185) upon which he commented a good deal: 
* The next point there stated is, what is the law in 
the case of a pure factor without any demand of 
his own? Lord King says he would have no 
property. The expression is used as between 
consignor and consignee, and obviously means 
no more than that in the case put the consignor 
may reclaim the proverty from the consignee. 
The reason given by Lord King is, because in this 
case the factor is only a servant or agent for the 
merchant beyond sea. I agree, if he be merely a 
servant or agent, that part of the case is also good 
law, and the principal may retain the property ” 
(Lord King held that no property passed by the 
indorsement of the bill of lading); and then he 
says: “ But then it remains to be proved that a 
man who is in advance or under acceptances 
on acconnt of the goods is simply and merely 
a servant or agent, for which no authority 
has been or, as I believe, can be produced.” 
Then he says, after going into the facts: 
* As between the principal and a mere factor, 
who has neither advanced nor engaged in any- 
thing for his principal, the principal has a right at 
all times to take back his goods at will; whether 
they be actually in the factor's possession or only 
on their passage makes no difference, the principal 
may countermand his order, and though the 
property remain in the fector till such counter- 
mand, yet from that moment the property revests 
in the principal, and he may maintain trover. 

It is true in that case there was an informality, 
the result of which was that a venire de novo was 
directed, which came on for trial, and upon that 
occasion the jury found a special verdict; and Mr. 
Hall relied a good deal upon the terms of that 


special verdict. It is thus stated in Lickbarrow v. 
Mason: “A venire facias de novo having been 
accordingly awarded by the Queen’s Bench, a 
special verdict was found upon the second trial 
containing in substance the same facts as before 
with this addition, that the jury found that by 
the custom of merchants bills of lading for the 
delivery of goods to the order of the shipper or 
his assigns are, after the shipment and before the 
voyage performed, negotiable aud transferable by 
the shipper’s indorsement and delivery, or trans- 
mitting of the same to any other person, and that 
by such indorsement and delivery or transmission 
the property in such goods is transferred to such 
other person,” so tbat there is here no limitation 
either as to the parties or in reference to the 
operation of the bill of lading as a mere comple- 
ment of delivery. But I apprehend that this also 
must be read as applied to the facts of that par- 
ticular case, and Lord Tenterden considered 
unquestionably that the true effect of that case 
was in the limited way I have expressed it, as will 
be seen from the statement of it in Abbott on 
Shipping, 7th edit. p. 533, and 11th edit. p. 432, 
in which he says: “It is now the admitted 
doctrine of our courts that the consignee may, 
under such circumstances, confer an absolute right 
of property upon a third person indefeasiblo by 
any claim on the part of the consignor.” Those 
words show, in my judgment, the limitation he 
put upon the proposition—that is to say, as 
between third parties—and Lickbarrow v. Mason 
is no authority for extending the proposition to 
the immediate parties to the contract. 

Bat then the plaintiff relied upon observations 
made and language used by the learned Lords 
Hatherley and Westbury in giving judgment in the 
more recent case of Meyerstein v. Barber. In that 
case the question did arise, as in this case, as 
to the effect of suta an indorsement as between 
the immediate parties, and I cannot distinguish 
the facts in Meyerstein v. Barber from those of 
the present case. There was in that case, as in 
this, simply an advance and deposit of an indorsed 
bill of lading by way of security, and no formal 
instrument of any kind executed. The question 
in that case arose thus: the plaintiff was indorsee 
of the bill of lading, first in point of time, but 
taking only one part, and the only possession or 
right of possession which he had at the time of 
the conversion by the defendant was that which 
was given him by the indorsement. The defen- 
dant Barber, on the other hand, was indorsee by 
subsequent indorsement and delivery to him of 
the second part of the bill of lading, and he had 
clothed his title with possession by obtaining 
warrants in his own name, and thus been guilty 
ofa conversion. Upon the argument the plaintiff's 
case was, that the indorsement was by way of 
pledge, and that by it sufficient right of pro- 
perty had passed to him toentitle him to maintain 
trover against the defendant; and the defendant’s 
argument, based upon the contention that both 
transactions were only by way of pledge, was that, 
inasmuch as the plaintiff had not and the defen- 
dant had obtained delivery, which is, as I have 
before observed, the essential complement of a 
pawn, the latter had a better title. In the Court 
of Common Pleas, and also in the Exchequer 
Chamber, the transaction was treated by every- 
body as one of pledge, the language of Erle, G.J., 
Williams, J., and Martin B., being expressly to 
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that effect, sand concurring in holding that the 
mere indorsement of the bill of lading was such 
a delivery of the goods as amounted to a valid 
pledge entitling the plaintiff to hold the goods 
as against Abraham, his indorser, and all claiming 
title under him; and the judgment was affirmed 
by the House of Lords. It is no doubt true that 
Lord Hatherley and Lord Westbury, in giving 
their advice to the House, used expressions 
which appear to be to the effect that by the 
indorsement the whole and entire property 
passed to the plaintiff. However, reading those 
expressions as applicable to the particular facts 
of the case, I do not think that the learned 
Lords intended to say anything more than that, 
as between the first and second indorsees, suffi- 
cient property had passed to the plaintiff to 
entitle him to maintain the action, and that the 
indorsement perse amounted to a delivery. In 
expressing this view Lord Hatherley indeed 
speaks of the transaction as a pledge and it must 
be recollected that a mere pledge with its limited 
operation passes property quite sufficient to main- 
tain a possessory action against a wrongdoer: 
(Ayres v. South Australian Banking Oompany, L. 
Bep. 3 P. C. 548.) The decision in that case 
really was that, under the circumstances, the bill 
of lading had not fulfilled its office, and was 
therefore capable of assignment. In expressing 
this view of Meyerstein v. Barber I am not 
unmindful of the expressions used by Brett, L.J. 
in Glyn, Mills and Oo. v. Hast and West India 
Dock Company (6 Q. B. Div, 490; 4 Asp. Mar. Law 
Cas, 345) in regard to that case, and to which I 
have already reterred. I am unable, with the 
greatest possible respect, to concur in that view 
of Meyerstein v. Barber; and it seems to me 
that the parties intended, both as matter of law 
and business, that the transaction in that particular 
case was a pledge. 

Having considered these authorities, and a great 
many more which I do not cite, I have come 
to the conclusion that, far from supporting 
the plaintiff's proposition, they show that as 
between the immediate parties the intention 
must prevail; and in the present case I come 
to the conclusion, upon the facts, that the parties 
did not intend anything more than a pledge—i.e., 
not to take the whole property in the goods out 
of Nercessiantz, but to leave the general property 
with him, contemplating that he would deliver 
the goods to the parties for whom he had bought 
them, and that the possession of the bill of lading 
would enable the defendants to stop their advance 
out of the proceeds by making them necessary 
parties to the delivery, or, at the lowest, to put it in 
their power to compel the borrower to redeem the 
pledge and thus obtain the only document by 
which the borrower could obtain delivery of the 
goods and perform the contract. If such is the 
true result of the facts, the Bills of Lading Act 
does not apply, and I therefore am of opinion 
that no sufficient property passed to render the 
defendants liable. The question in the present 
state of the authorities is, no doubt, not free 
from difficulty, and no one is more conscious than 
I am of the little practical value attaching to my 
judgment; hut I have done the best Ican to form 
a judgment, and it is for the defendants with costs. 

Judgment for the defendants. 

Solicitors for plaintiffs, Lowless and Co. 

Solicitors for defendants, Hare and Co. 
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(Before Cave and Dar, JJ.) 
Burton AND (1o, v. ENGLISH AND Co. (a) 


Charier-party—Deck load at merchant's risk— 
Jettison—General average. 


The plaintiffs’ deck cargo of timber on board the 
defendants steamship was jettisoned on a, voyage 
from the Baltic to London. The charter-party 
contained a clause that the steamer should be 
provided with a deck load, if required, at full 
freight, but at merchant’s risk. 

Held, that these words prevented the plaintiffs from 
recovering a general average contribution from 
the defendants. 


Tars was a special case, stated by an arbitrator 
as follows : 

1. The plaintiffs are timber merchants, carrying 
on business in London. The defendants are the 
owners of the steamship Harvest. 

9. In the month of June 1881 the plaintiffs 
chartered the Harvest to load a cargo of goods af 
Finnklippan in Sweden (in the Baltic) and proceed 
therewith to London, and there deliver the said 
cargo on being paid freight as in tbe said charter 
mentioned. [The charter-party was made part of 
the case, but the only material clauses were the 
following: 

The vessel was to 


load, always afloat, from the factors of the said mer- 
chants & fall and complete cargo not exoeeding 480 
standards of mill-sawn deals, and (or) battens with sufti- 
cient ends, 8 feet and under, as required by captain 
for broken stowage only. The steamer to be provided 
with a deck load, if required, at full freight, but at mer- 
chant's risk, which they bind themselves to ship, not ex- 
ceeding what she can reasonably stow and carry, 
At certain freights, 


in full of all port charges and pilotage (the act of God, 
the Queen's enemies, fire, restraint of rulers and princes, 
and alland every other dangers and accidents of the seas, 
rivers, and steam navigation, and to machinery or boilers, 
of whatever nature or kind, during the said voyage always 
mutually excepted). 

In oase of average, same to be settled in accordance 
with the law and custom at Lloyd’s. 

The captain is to telegraph from his last discharging 
port to the New Gellivara Company Limited of Finn- 
klippan, naming the probable date of the steamer’s 
arrival, and to apply to them for cargo. 

In the margin, 

The master has liberty to load firewood or lathwood for 
steamer’a benefit, aluo 250 to 300 tona iron as ballast.| 

3. The vessel duly proceeded to Finnklippan, 
and there loaded from the agents of the plaintiffs 
37,518 pieces of redwood battens under deck, and 
at the request of the shipowner, made in pursuance 
of the stipulation in the said charter-party, the said 
agents also loaded 5892 pieces of redwood battens 
on the deck of the ship, and the master of the ship 
signed a bill of lading for the whole of the said 
goods, referring to conditions “as per charter- 
party.” 

4. Pursuant to the above stipulation in the 
margin of the said charter-party the defendants 
entered into a second charter-party with the New 
Gellivara Company, under which the said New 
Gellivara Company shipped, and the said master 
took on board the said ship under deck as ballast, 
300 tons of iron, and the master signed bills of 
lading for the said iron, referring to conditions as 
per charter-party. 


(a) Reported by M, W. MCEELLAR, Esq., Barrister-at-Law. 
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[The second charter-party contained the same | 
exceptions of risks as the first, and the only 
material clause was a parenthesis, '* steamer brings 
a cargo of deals, including deck load, for owners’ 
benefit.”] - 

5. It was proved by the plaintiffs that there is 
a custom or usage for ships carrying timber 
cargoes upon voyage from Finnklippan, and from 
other Baltic ports in the neighbourhood, to Eng- 
glish ports and ports on the continent of Europe 
to carry a deck cargo of timber upon such 
voyages, and tbat such custom existed at the 
time of the effecting ofthe said charter-parties, 
and thence and until the arrival of the said ship 
in London upon the voyage in question in this 
action. 

6. Tho vessels sailed on her voyage from 
Finnklippan to London with the said goods, and 
on the 19th July 1881 stranded, and was in 
danger of being lost, and with a view to lighten 
her, and to get her off the ground, a part of the 
deck load of timber was necessarily jettisoned, 
and was lost. The vessel being thus lightened 
came off the ground and completed her voyage, 
and delivered the remainder of her cargo safely. 

7. It is admitted that the said cargo was 
necessarily and properly jettisoned, and that such 
jettison was necessary to save ship and the rest of 
the cargo. 

8. From the commencement of the said voyage 
until its completion the cargo of timber was and 
remained the property of the plaintiffs, and the 
cargo of iron was and remained the property of 
the New Gellivara Company. The New Gellivara 
Company acted as agents for the plaintiffs in the 
shipment of the said cargo of timber. Before 
shipment of any of the cargo of wood and iron, the 
New Gellivara Company were aware of the terms 
of the first charter-party, and knew that she ship 
was to carry a deck load. 

9. It was proved by the evidence of eminent 
average adjusters that it has been the practice of 
English average adjusters up to the present time, 
in cases where deck loads are carried under 
charter-parties or bills of lading, providing that 
such deck loads shall be carried at merchant's 
risk, to exclude all claims by owners of ‘such deck 
loads to have losses by jettison of such deck loads 
made good by general average contribution, and 
that they act in such cases upon the construction 
which average adjusters put upon the above words 
“at merchant's risk ” contained in charter-parties 
and bills of lading. The practice of average 
adjusters on this and all other points is based 
upon what the adjusters believe to be English law. 
There is an association of adjusters at which 
points of practice are discussed and regulated, 
and whenever a decision of a competent court of 
law is given upon any point affecting their 
practice the association holds a meeting and alters 
their practice so as to accord with the law as laid 
down by the decision. This evidence was ad- 
duced by the defendants to show the practice 
of average adjusters, and not (as expressly ad- 
mitted) amy custom at Lloyd's. The average 
adjusters called were unable to state, in the 
absence of papers or documents to refer to, 
whether they had been called upon to admit or 
exclude a claim for a jettisoned deck load, where 
such deck load had been shipped nnder a charter- 
party or bill of lading containing the exact words 
“the steamer to be provided with a deck load if + 
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required at full freight, but at merchant's risk,” 
but stated that, in their view, it was immaterial 
whether the goods were shipped on deck at the 
request of the charterer or the shipowner. The evi- 
dence as to the practice of adjusters was produced 
by the defendants, and was objected to by the 
plaintiffs upon the ground that the legal right of 
the parties could not be affected by the practice of 
adjusters, that such practice could not amount to 
a custom, and if it did, it was not shown to be a 
custom st Lloyd's and was consequently not 
within the charter-party. 


The evidence was admitted snbject to the 
opinion of the court on its admissibility. 

10. The plaintiffs contend that the value of so 
much of the deck load as was so jettisoned under 
the circumstances aforesaid must be made good 
in general average or contribution, and that they 
are entitled to recover from the defendants, as 
owners of the vessel, a general average coniri- 
bution or a contribution in respect of tho said 
loss proportioned to the value of the said vessel 
and her freight. The defendants contend that no 
general average contribution, or contribution of 
any sort, is payable by them in respect of the 
s jettison of the said portiou of the said deck 
oad. 


The question for the opinion of the court is, 
whether the plaintiffs are, under the circumstances 
herein stated, entitled to recover a general average 
Gon con or a contribution from the defen- 

ants. 


If the court should be of opinion in the affirma- 
tive, then it is to be referred to an average stater 
or other arbitrator to be agreed upon between 
the parties or appointed by a judge in chambers 
if the parties differ, to assess the amount of such 
general average cont-ibution, and judgmentis to be 
entered for the plaintiffs for the amount so asg- 
sessed with costs; if the court should be of opinion 
in the negative, judgment is to be entered for 
the defendants with costs. 


Cohen, Q.C. (with him Barnes) for the plaintiffs. 
—It must first be observed that the practice men- 
tioned in the case is a very different thing from a 
custom, The meaning of “ merchant's risk," ag 
the words are here used and under circumstances 
of this nature, has been substantially decided. In 
Crooks v. Allen (41 L. T. Rep. N. S. 800; 4 Asp. 
Mar. Law Cas. 216; 5 Q. B. Div. 38) Lush, J., fol- 
lowing the previous decision of Blackburn, J. and 
himself in Schmidt v. Royal Mail Steamship Com- 
pany (42 L. J. 646, Q. B. Div.; 4 Asp. Mar. Law Cas. 
217, n.) limited the application of exemptions in 
8 bill of lading to the contract of carriage, and held 
that * unless the contrary appears, the words used 
must be so construed " as to have no effect upon 
general aversge contribution. 'There are many 
other cases in which exemptions in bills of lading 
and charter-parties have been held inapplicable to 
everything but the liability of the shipowner as 
a carrier. For instance: 

Steel and others v. State Line Steamship Company, 
37 L. T. Rep. N. S. 333; L. Rep. 3 App. Cas. 72; 
3 Asp. Mar. Law Cas. 516; 

Taylor v. Liverpool and Great Western Steam Com- 
pany, 2 Asp. Mar. Law Cas. 275; 30 L. T. Rep. 
N. S. 714; L. Rep. 9 Q. B. 546; 

Macawley v. Furness Kailway Company, 27 L. T. 
Rep. N. S. 485; L. Rep.8 Q. B. 57; 

Wright v. Marwood, 45 L. T. Rep. N. 3. 297; 
7 Q. B. Div. 62; 4 Asp. Mar. Law Cas. 451. 
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Myburgh Q.C. ior the defendants.—The words 
“at merchant's risk " must be construed go as to 
have some meaning; and they would have none 
if the defendants are liable for general average 
contribution. They cannot apply to negligence 
of seamen without more express adaptation than 
that contained in this charter-party : (aee Muude & 
Pollock, 4th edit. p. 357.) [Cave, J.—Do you 
contend that these words exclude contribution 
from other cargo owners?| Yes, certainly; 
that is the only meaning they can have. The 
cases of Wright v. Marwood and Macawley v. 
Furness Railway Company have therefore no 
authority in the present contract. All other 
possible risks of the merchants are covered by the 
words of the charter-party : 

D' Arc v. London and North-Western Railway Com- 
ay, 30 L. T. Rep. N. S. 763; L, Rep. 9 C. P. 

Hall v. Great Eastern Railway Company, 33 L. T. 
Rep. N. S. 306; L. Rep. 10 Q. B. 437. 

Cohen, in reply.—The exemption from negli- 
gence depends upon the words of each contract; 
and these words may be interpreted to have & 
meaning if they apply to that only : 

Austin v. Manchester, Sheffield, and Lincolnshire 
Railway Company, 21 L. J. 179, C. P 

March 19.—-Cavz, J. delivered the judgment of 
the Court (Cave and Day, JJ.) :—This is an action 
by the shipper against the shipowner to recover a 
general average contribution, or a contribution in 
the nature of general average, for the jettison of a 
deck cargo of timber, and it is admitted that, by 
reason of a custom to carry deck cargoes of timber 
on similar voyages, the shipowner is liable, unless 
he is protected by the terms of the charter-party. 
That instrument provides that the ship shall load 
a fall and complete cargo of deals at Finnklippan 
and deliver them at the Surrey Commercial 
Docks, the act of God, the Queen’s enemies, fire, 
restraint of rulers and princes, and all and every 
othér dangers and accidents of the seas, rivers, 
and steam navigation, and to machinery or boilers, 
of whatever nature or kind during the said voyage, 
always mutually excepted. The important atipu- 
lation is as follows: “ The steamer to be provided 
with a deck load, if required, at full freight, but at 
merchant's risk.” For the plaintiffs it was con- 
tended that the words “at merchant's risk” have 
reference solely to the liability of the shipowner 
as carrier, and do not apply to a claim for general 
average contribution, which is not a risk to which 
the shipowner is exposed as a carrier, but one to 
which he is exposed as owner of the ship in 
common with the owners of the cargo; and in 
support of this contention Schmidt v. Royal Mail 
Steamship Company (42 L. J. 646, Q.B. Div.; 4 Asp. 
Mar. Law Cas. 217, n.) and Orooks v. Allen (4 Asp. 
Mar. Law Cas. 216 ; 41 L. T. Rep. N. 8.800; 5Q.B. 
Div. 38) were cited. In the former of these cases 
it was held that an exception in a bill of lading of 
“ fire on board and the consequences thereof ” did 
not relieve the shipowner from liability to a 
general average contribution in respect of damage 
done to the cargo by pumping in water to extin- 
guish a fire. In the latter caseit was held that a 
condition in & bill of lading, “the shipowner or 
railway company are not to be liable for any 
damage done to any goods which is capable of 
being covered by insurance,” did not exempt the 
shipowner from liability to contribute to a general 
average loss caused by the ship being scuttled on 
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the occasion of & fire breaking outin thehold. In 
the former of these cases the exception of fire on 
board was inserted among other exceptions re- 
lieving the shipowner from liability as carrier ; 
and in the latter case the carriage on board the 
ship and the carriage by railway were linked 
together, which went to show that the exception 
was to apply to things for which a railway com- 
pany would be liable in respect of carriage on 
land, which could not include general average 
contribution. Lush, J., however, who took part 
in the decision of both those cases, laid 
down the principle that the office of the bill 
of lading is to provide for the rights and 
liabilities of the parties in reference to the contract 
to carry, and is not concerned with liabilities for 
general average, and that unless the contrary 
appears the words must be construed with 
reference to the contract to carry. 

It was contended for the plaintiffs that this 
principle must apply in the present case, and that, 
as the words “at merchant’s risk” are capable of 
being construed to refer to the negligence of the 
master and crew, they must be taken to have that 
meaning. We do not think that Lush, J. meant 
to ssser5 that the language of & bill of lading 
cannot be construed to apply to à general average 
contribution, if that is its more natural meaning. 
Undoubtedly the ordinary use of a bill of lading 
is to regulate the respective rights and liabilities 
of the shipowner and the shipper or his assigns; 
but there seems no reason why, if the shipowner 
desires to make any stipulation with regard to his 
liability, or that of the owners of cargo to 
average contribution, he should not introduce it 
into a bill of lading. Even where the ship is put 
up as @ general ship, and there is a custom to 
carry deck loads, there is no reason why a ship- 
owner should not, with a view to getting a higher 
rate of freight from the owners of cargo below 
deck, stipulate with the owner of a deck cargo that 
he should make no claim for a general average 
contribution in respect of the jettison of the deck 
load, and such a stipulation, if made, would not 
unnaturally find its place in the bill of lading. 

What then is the natural meaning in this case of 
the words “at merchant’s risk” in the charter- 
party? Mr. Cohen had some difficulty, looking 
atthe exceptions which applied to the cargo below 
deck, in pointing ont what were the additional 
matters intended to be covered by the words *' at 
merchant’s risk;" but ultimately he contended 
that it meant risk of loss by the negligence of the 
master and crew. This, however, would lead to 
the anomaly that the shipowner would be liable 
to general average contribution where, as here, 
the deck cargo was necessarily and properly 
jettisoned, but would be free from liability if 
it was unnecessarily and improperly jettisoned, 
which seems absurd. By our law, agreeing in 
this respect with the law of most foreign countries, 
deck cargo jettisoned is not entitled to general 
average contribution, and the reason usually 
assigned is, that it is a dangerous cargo certain to 
be jettisoned before any other, and libble to be 
unduly jettisoned before any other, and liable to 
be unduly jettisoned owing to the facility of doing 
it when cargo under the hatches would not be. 
We have, however, introduced an exception to 
this general rule where, as here, there is a custom 
in the trade to carry & deck cargo, although in 
the absence of such custom thero is no such 
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exception solely by reason tbat the cargo has 
been shipped on deck by agreement with the 
shipper: (Wright v. Marwood, 4 Asp. Mar. 
Law Cas. 451; 45 L. T. Rep. N. S. 297; 7 
Q. B. Div. 62.) If in interpreting the words 
* at merchant’s risk" we are driven to choose, 
as Mr. Cohen seems to admit we are, between 
the risk of jettison and the risk of all kinds 
of negilgence cf the master and crew, we are 
of opinion tbat the former is the more 
natural meaning, and although the plaintiffs are 
mot bound by the practice of average adjusters, 
yet, in a matter of some doubt like this, wé are 
fortified in our opinion by finding it to be in 
accordance with that practice. If the plaintiffs 
are not entitled to recover a general average con- 
tribution, we think it follows from Wright v. 
Marwood that they are not entitled to recover 
contribution of any other kind. There will, there- 
fore, be judgment for the defendants with costs. 

Solicitors for plaintiffs, Waltons, Bubb, and 
Walton. 

Solicitors for defendants, H. O. Coote, for H. A. 
Adamson, North Shields. 


Friday, March 2, 1883. 
(Before Lores, J.) 
SvENSDEN v. WALLACE BROTHERS. (a) 


General average — Particular average — Putting 
into port to repair—Hapenses of warehousing 
and reloading cargo—Charges for entering and 
leaving port. 


A ship laden with cargo whilst on a voyage from 
angoon to London was compelled to put into 
Port in consequence of an injury which was the 
subject of particular average. Certain expenses 
necessary for her repairs were there incurred in 
warehousing and reloading the cargo, and im 
A of port dues on entering and leaving the 
port. 

Held, that the putting into port was an act of 
voluntary sacrifice undertaken for ihe common 
benefit of the adventure, and that those eapenses 
were consequent upon it, and were therefore 
chargeable to general average. 


Tuts was a case tried before Lopes, J. at Guildhall, 
and reserved for further consideration. 


The statement of claim alleged that— 

l. The plaintiffs were the owners of the ship 
‘Olaf Trygvason, and the defendants the owners 
of a cargo of rice shipped on board the said ship 
nerd qaa: and delivered at Liverpool in Oct. 


2. During her voyage from Rangoon to Liver- 
pool the ship met with heavy weather and sprang 
a dangerous leak, in consequence of which the 
master was compelled for the preservation of the 
ship and cargo to bear up for St. Louis, Mauritius, 
and take refuge in that port. 

3. At St. Louis the ship was surveyed,and such 
repairs were done as were necessary in order to 
enable her to prosecute her voyage to Liverpool. 

4. Certain expenses were incurred in respect of 
the said ship taking refuge in St. Louis which were 
the proper subjeot of general average, and the 
same were defrayed by the plaintiffs. 

5. The said general average expenses consisted, 


(a)Reported by Duntor Hinr, Esq., Barrister-at-Law. 


{ among other things, of charges for pumping the 


ship, for landing, storing, and reshipping the 
cargo, and for port duesin respect of entering and 
leaving the said port. 

6. The proportion of the said general average 
expenses payable by the defendants amounted to 
7701. 2s. 4d. 

By their statement of defence the defendants 
admitted their liability to repay to the plaintiffs 
the expenses in respect of the storage or ware- 
house rent of the cargo at St. Louis, but denied 
their liability in respect of the expenses of re- 
shipping the cargo, and the port charges, pilotage, 
and otber claims subsequent to the reloading of 
the said cargo. They accordingly paid to the 
plaintiffs the sum of 6817. 13s. Id. in respect of 
those parts of the claim which they admitted, 


They further pleaded as follows ; 


The said cargo of rice was laden on board the said ship 
or vessel Olaf Trygvason, at Rangoon, a port in the East 
Indian possessions of Her Majesty the Queen of England 
and Empress of India, to be carried to Liverpool in 
pursuance of the terms of a certain contract, and before 
and at the time of the making of the said contract there 
had been and was at Rangoon, and at Liverpool and 
elsewhere in England, and in the British empire, a well- 
known and approved usage and custom of trade 
amongst shippers, shipowners, merchants, underwriters, 
and average staters, that expenses incurred in and about 
the warehousing, storing, and reshipping of cargoes, 
rendered necessary for the purpose of repairing damage 
occasioned to the ships on board whichthey were laden 
by perils of the seas, and also expenses incurred for and 
in and about defraying port charges, pilotage, and other 
outward dues, to enable the said ships to proceed on 
their voyages with the said cargoes, aro not contributed 
for by any general average or payment in the nature of 
general average among all the owners of the ship, freight, 
and cargo on board any such ship, but that the expenses 
of warehousing and storing such cargo are apportioned 
anongst the owners of the said cargo alone, and the 
expenses of reloading ach cargo, the port charges. 
pilotage, and other od-ward dues, are apportioned 
amongst and borne by the owners of the ship and freight, 
of which said usage and custom the plaintiffs and defen- 
dants at the time of the making of the said contract for 
the carriage of the said cargo of rice had notice, and the 
plaintiffs and the defendants made the said contract 
with reference thereto, and that by reason of the said 
usage and custom the defendants are not liable to pay 
the said sum of 7700. 2s. 11d. or any part thereof, save 
and except the sum of 6811. 19s. ld. so paid as afore- 


said. 
Issue thereon. 


Charles Russell, Q.C., Cohen, Q.C., and Warr for 
the plaintiffs. 
Buit, Q.C., Webster, Q.C., and Myburgh, Q.C. for 


the defendants. 
The following authorities were cited during the 


arguments : 
Attwood v. Sellar, 4 Asp. Mar. Law. Cas. 153, 283 ; 
41 L. T. Rep. N. S. 83; 42 L. T. Rep. N. S, 634; 
4 Q. B. Div. 342; 5 Q. B. Div. 286; 
Job v. Langton, 6 E. & B. 779; 
Walthew v. Mavrojant 3 Mar. Law. Cas. O. S. 382; 
99 L. T. Rep. N. S. 310; L. Rep. 5 Ex. 116; 
Schuster v. Fletcher, 3 Q. B. Div. 418; 3 Asp. Mar. 
Law. Cas. 577; 98 L. T. Rep. N.S. 605; 47 L.J. 
530 Q. B.; 
Hall v. Anson, 4 E. & B. 500 ; 
Abbott on Shipping, 3rd edit. 335 ; 
Phillips on Insurance, p, 1350; 
Benecke on Principles of Indemnity in Marine In- 
surance. 
Lores, J.—The amount in dispute in this 
action is small, 887. 19s. 10d.; but the principle 
involved is important. It is intended, as I under- 
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stand, nob only to raise a point nob decided in 
the case of Atiwood v. Sellar (41 L. T. Rep. 
N. S. 88; 42 L. T. Rep. N. S. 644; 4 Asp. Mar. 
Law Cas. 153, 283 4 Q. B. Diy. 342; 5 Q. B. 
Div. 286), but also to test the propriety of the 
case of Attwood v. Sellar, decided in the Appeal 
Court. The distinction between the present case 
and the case of Attwood v. Sellar is this: In 
Attwood v. Sellar the vessel went into a port of 
refuge in consequence of an injury which was the 
subject: of general average ; in the present casein 
consequence of an injury which was the subject of 
particular average. It was determined by the case 
of Attwood v. Sellar that when a vessel goes into 
a port of refuge in consequence of an injury to 
her which is the subject of general average, the 
expenses of warehousing aud reloading goods 
necessarily unloaded for the purpose of repairing 
this injury, and expenses incurred for pilotage and 
other charges in leaving the port, are the subject 
of general average, I am bound by the cass of 
Atiwood v. Sellar, and if in this case the vessel 
had gone into a port of refuge in consequence 
of an injury which was the subject of general 
average, I mean an act of voluntary sacrifice, I 
should have been bound to have given the plaintiffs 
judgment for 887. 19s. 10d., for the only distinction 
between that case and the present is the injury 
which caused the respective vessels to seek a port 
of refuge. I have now to determine whether there 
is any practical difference, so far as the incidence 
of expenses is concerned, between the case of a 
ship necessarily seeking a port of refuge in conse- 
quence of an injury which is the subject of general 
average and a ship necessarily seeking a port of 
refuge in consequence of an injury which is the 
subject of particular average. I can see no 
practical distinction. The putting into a port of 
refuge, if necessary, is an act of voluntary sacri- 
fice undertaken for. the common benefit of the 
adventure, ship, cargo, and freight; and I think 
every expense consequent upon it incurred to 
enable the ship afterwards to proceed safely on 
her voyage with her cargo so as to earn her freight 
is incurred for the common benefit of the adven- 
ture, and is chargeable to general average. There 
are expressions in the judgment in Attwood v. 
Sellar, both in the court below and the Appeal 
Court, which would seem to cover this point. 
They are, however, obiter dicta, and were not 
necessary for the decision of that case. 

It seems to me that the point relied on by the 
defendant, that the expenses of going out of port 
are not chargeable to general average because the 
cargo is in safety whenthe port is reached, is un- 
sustainable. The cargo is in safety when the port 
is reached; still it mnst be admitted that the 
expenses of unloading are general average ex- 
penses. Such’ an argument would be equally 
cogent whether the cause of putting into port 
was a general or particular average damage. 
In Attwood v. Sellar, however, it was held that 
the expenses of going out of port were general 
average expenses. lam of opinion the plaintiffs 
are entitled to judgment for 88l. 19s. 10d., with 
interest in the usual way and costs. I have not 
thougbt it necessary to cite authorities. So far 
as the principle involved in Atiwood v. Sellar is 
concerned, the authorities are most exhaustively 
dealt with by Thesiger, LJ. in his most able 
judgment in that case in the Appeal Court. With 
regard to the other question raised in this case 


not decided in Attwood v. Sellar, there is little 
authority to be found. 
Judgment for the plaintiffs. 
Solicitors for the plaintiffs, Field, Roscoe, and Co. 
Solicitors for the defendants, Waltons, Bubb,and 
Walton. 


PROBATE, DIVORCE, AND ADMIRALTY 
DIVISION. 


ADMIRALTY BUSINESS. 
Tuesday, Feb. 20, 1883. 


(Before Sir R. PHILLIMORE.) 
Tue SHERBRO. (a) 


Morlgage action—Material men—BSale of ship— 
Costs—Priorily— Practice. 


Where after the commencement of a mortgage 
action against a British ship whose owners were 
domiciled in this country, material men with a 
possessory lien on the ship intervened, and the 
ship was sold by order of the court, but the 
proceeds proved only sufficient to satisfy the 
claim of the material men, the Court ordered that 
the taxed coste of the plaintiff in the mortgaye 
action up to the date of the sale of the ship should 
be paid out of such proceeds. 

Tars was an application to the judge in court by 

the plaintiff in a mortgage action against the 

British ship Sherbro, asking for an order that he 

should be paid his costs in such action, out of a 

fund in court, the proceeds of the sale of the 

vessel mortgaged. 

After the action had been commenced, Messrs. 
Sage and Son, material men, having a possessory 
lien on the ship, intervened in the aotion, and 
also brought an action under sect. 4 of the 
Admiralty Court Act 1861 (24 Vict. c. 10) to enforce 
theirclaim. No appearance was entered by the 
mortgagor(the owner who was domiciled in this 
country), and with the consent of the plaintiff and 
Messrs, Sage and Son the vessel was sold in the 
action by order of the court, the proceeds amount- 
ing to 35971 The total claim of Sage and Co. 
exceeded the fund in court. 

Sage and Co., as material men taking precedence 
of the mortgagee, applied for payment out, but, 
the mortgagee opposing, 3000/. was paid out 
to them in part satisfaction of their claim, the 
balance remaining in court subject to questions of 
priority of other claims and costs. 

Another action had been commenced by the 
master of the ship for wages. 

The plaintiff now moved the court for payment 
of his costs out of the 5971. still remaining in 
court, 


W. G. F. Phillimore for the mortgagee, in 
support of the application.—If it had not been 
that the mortgagee had prosecuted this action 
and arrested and sold the ship, Messrs. Sage and 
Son would not have beenable to enforce their claim. 
The court should therefore reward the mortgagee’s 
exertions on behalf of Sage and Son by giving him 
his costs up to the sale of the ship. 

Nelson, contra, for Sage and Son.—Another 
action had been commenced by the master, in 
which we conld have enforced our claim. More- 
over, we had a common law remedy. We are 
the successful parties, and therefore should not be 


(a) Reported by J. P. ASPINALL and F, W, RAIKES, ESQr8,, 
Barriaters-at-Law 
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made to bear the mortgagee’s costs, a large 
portion of which was recklessly incurred, after he 
had notice of our possessory lien. 

Phillimore in reply. 

Sir Ropert PAILLIMORE.—I think that the 
plaintiff is entitled to receive his taxed costs up 
to the date of the sale of the ship, out of the 
balance of the fund in court, and I shall make the 
desired order, and at the same time order that 
whatever remains after the plaintiff's claim for 
costs has been satisfied, shall be paid out to the 
interveners. 

Solicitors for the plaintiff, Emmanuel, ond 


Simmonds. ^ 
Solicitors for the interveners, Lowless and Co. 


Tuesday, Feb. 6, 1883. 
(Before Sir R. PHBILLIMORE.) 
Tur PrsHAWUR. (a) 


Practice—OCollision—1is alibi pendens—Stay of 
proceedings. 


Where, in a damage actionin personam for collision, 
it appeared that the defendants had, prior to the 
institution of the action in the High Court, 
instituted proceedings in rem against the plaintiffs 
to recover damages in respect of the same collision 
in a Vice-Admiralty Court near to the place 
where the collision occurred, the Court upon 
summons stayed all further proceedings in the 
High Court until after the Vice-Admiralty action 
had been heard. 

THIS was a summons by thedefendants in a damage 

action in personam. in the High Court, to obtain 

& stay of proceedings on the ground that pro- 

ceedings in an action in rem, arising out of the 

same collision, instituted by the present defendants 
against the present plaintifis were pending in the 

Vice-Admiralty Court at Ceylon. — 

The collision ont of which the actions arose took 
place on the 15th Oct. 1882 in the Indian Ocean 
near the island of Ceylon, between the plaintiffs’ 
steamship Glenroy and the steamsbip Peshawur 
belonging to the Peninsular and Oriental Steam 
Navigation Company. 

On the 6th Dec. the owners of the Glenroy 
instituted an action in personam against the 
Peninsular and Oriental Steam Navigation 
Company, in which action an appearance was 
entered by the defendants. 

On the 30th Jan. the defendants took out a 
summons calling upon the plaintiffs to show cause 
why all further proceedings in the action should 
not be stayed pending the determination of an 
action in rem for the same cause of action, 
instituted by the Peninsular and Oriental Steam 
Navigation Company againsb the owners of the 
Glenroy, in the Vice-Admiralty Court of Ceylon. 

The defendants supported the summons by 
affidavit, in which it was alleged as follows :—That 
on the 17th Oct. the defendants instructed their 
agents in Ceylon to institute an action in rem in the 
Vice-Admiralty Court against the Glenroy; that 
Such action was instituted prior io the action in 
the High Court; and that expense and time would 
be saved by trying the action in Ceylon, because 
the Glenroy was confined exclusively to trading 


(a) Reported by J. P. AsPINALL and F. W, Rarxes, Esqrs., 
Barristers-at-Law. 


between Calcutta and other ports in the Indian 
Ocean, and because at the date of the affidavit the 
Peshawur was expected shortly to arrive at 
Ceylon. 

The counter affidavit filed by the plaintiffs 
alleged that the plaintiffs could not counter-claim 
in the action alleged to be pending in the Vice- 
Admiralty Court of Ceylon; that neither expense 
nor time would be saved by trying the action in 
the Vice-Admiralty, seeing that the respective 
owners of both vessels were residentand domiciled. 
in England; and that, should the plaintiffs obtain 
judgment in Ceylon, such judgment could not be 
there enforced, as there was no property of the 
defendants in Ceylon. 

The summons having come on in chambers, was 
adjourned into court. 

Roscoe, in support of the summons, for the 
defendants.—The court has a discretion, and should 
in the interest of all parties stay further pro- 
ceedings in this action. Thereby much expense 
and time will be saved. It is to be noticed that 
the action in Ceylon was commenced prior to the 
proceedings in the High Court. 


W. G. F. Phillimore, for the plaintiffs, against 
the summons.—This is an action of considerable 
importance, which should be tried in the High 
Court. The suitors are resident, and domiciled in 
this country. No extra expense will be incurred 
by trying the action in the High Court, and to 
have the action tried in Ceylon might prejudice 
the plaintiffs. 


Sir Rozerr PHILLIMORE. — There are two 
questions raised in this case: first, whether I have 
the power, in my discretion, to direct a stay of 
proceedings in the action brought in this court 
by the owners of the Glenroy against the Penin- 
sular and Oriental Steam Navigation Company ; 
and, secondly, whethe:, it I have this power, L 
ought in the circumstances to exercise it in favour 
of the defendants in the action here. Now I 
think I have a discretion as to whether I should 
stay the proceedings here, or allow them to go on, 
and I shall exercise this discretion in favour of 
stopping all proceedings in the action in this 
court until after the suit at Colombo has been 
heard, 

Solicitors for the plaintiffs, Gregory, Rowcliffe 
and Co. 

Solicitors for the defendants, Freshfields, aud. 
Williams. 


Tuesday, June 5, 1883. 
(Before Butt, J.) 
THE ALEXANDER, (a) 


Collision — Practice — Bail — Counter-claim — 
Admiralty Court Act 1861 (24 Vict. c. 10), s. 34, 


The power of the Admiralty Division under sect. 
34 of ithe Admiralty Court Act 1861 to order an 
action to be stayed until bail has been given to 
answer a cross-ac!ion or counter-claim does not 
extend to making an absolute order to give bail, 
ond in a damage action in which the plaintiffs 
had discontinued after the defendants had 
counter-claimed, the Court refused to enforce an 
order, made by the registrar, to give bail to 
answer such cuunter-claim. 


ted by J. P AsPINALL and F. W. Rarxes, Esqrs. 
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Tus was a motion by the defendants in a damage 
action of collision, asking that the plaintiffs 
should, within four days, give bail to answer 
defendants’ counter-claim and costs. 

On the 5th May the action was brought by the 
owners of the Harl of Zetland, against the owners 
oi the Alexander, to recover damages in respect 
of a collision between the two vessels. The defen- 
dants counter-claimed. 

‘The Alexander was arrested, whereupon bail 
was given in the sum of 7001. 

On the 23rd May, the defendants, on application 
to the registrar, obtained the following order: 
“ Upon hearing both solicitors, it is ordered that 
plaintiffs do give bail to answer defendants’ 
counter-claim and costs, in the sum of 20002.” 

On the 28th May the defendants’ solicitors 
received from the plaintiffs’ solicitors a written 
notice that they wholly discontinued the action. 
Up to the date of the present action there had 
been no compliance with the above order, and the 
defendants were now moving the court to have 
that order enforced within four days. 


W. G. F. Phillimore in support of the motion.— 
Althongh the defendants have discontinued the 
action, the counter-claim still lives by virtue of 
the authority of McGowan v. Middleton (W. N. 
1883, p.75), which overruled Vavasseur v. Krupp (15 
Ch. Div. 474), and a decision of Sir R. Phillimore’s 
founded on Vavasseur v. Krupp, viz., The Albatross 
{not reported). That being so, the plaintiffs 
should give bail under sect. 34 of the Admiralty 
Court Act 1861. [Burr, J.—The only authority 
for compelling bail is under the Act of Parlia- 
ment. Under the rules there is power given the 
defendants to arrest the plaintiffs’ vessel. [BUTT, 
J.—The power to arrest does not necessarily 
compel bail.] 


T. Bucknill against the motion.—The registrar 
has no power to make the order. All the court 
cen do is, in the words of the section, ‘suspend the 
proceedings in the principal cause until security 
has been given to answer judgment in the cross- 
cause." 


Burt, J.—' The only way I can deal with the 
matter is this: It seems that per incuriam 8& 
wrong order has been made; and, as I cannot 
make a new order enforcing an order which I 
think wrong originally, I must refuse this appli- 
cation. 

Solicitors for the plaintiffs, Pritchard and Sons. 


Solicitors for the defendants, Stokes, Sawnders, 
and Stokes. 


Feb. 10, 12, and 13, 1883. 
(Before Sir R. PuriurwonE and Trinity Masters.) 
Tus KinsY Hatt. (a) 
Qollision— Fog—Speed—Admissibility of evidence 
—WNautical assessors. 

Where a steamship, going at a moderate speed in 
a dense fog, hears the stcam-whistle of another 
steamship in close proximity, but is unable to 
ascertaim the course and position of the other 
vessel, it is the duty of those in charge of her to 
atop and reverse the engines so as to take all way 
off her and bring her to a standstill, and if they 


(a) Reported by J. P. AsPINALL and F, W. Baixes, Esars., 
Barristers-at-Law. 


neglect to do so, and a collision ensues, she will 
be held to blame for the collision. 

Where the Admiralty Court is assisted by Trinity 
Masters, evidence as to a particular course and 
mode of navigation at a particular place in a 
dense fog and in a given state of the tide is not 
admissible. 


THESE were consolidated actions in rem, instituted 
respectively by the owners of the steamship City 
of Brussels and owners, and by the owners of the 
cargo laden on board the City of Brussels, against 
the steamship Kirby Hall and her freight, to 
recover the damages sustained by reason of a 
collision between the two above-named steamships 
on the 7th Jan. in Liverpool Bay, near the north- 
west lightship. The Kirby Hall counter-claimed 
for the damages sustained by her in the said 
collision. 

The plaintiffs alleged that, a little after 6 a.m. 
on the day of the collision, their vessel, the City 
of Brussels, a screw steamship of 2435 tons 
register, whilst on a voyage from New York to 
Liverpool with mails, a general cargo and pas- 
sengers, and manned by acrew of one hundred hands 
all told, had arrived off the north-west lightship, 
near the entrance to the sea channels leading to 
the river Mersey. The wind was about S.E., there 
was a dense fog, and the tide was flood. Under 
these circumstances, by the order of the pilot, the 
City of Brussels having been turned round, her 
head was brought about W.N.W., and her engines 
having been stopped, she drifted slowly towards 
the bar stern foremost, drifting about a knot an 
hour or rather more, to E.S.E. with the tide. A 
good look-out was being kept on board her, and 
her regulation lights were duly exhibited and 
burning brightly. Shortly before 6.50 a.m., under 
these circumstances, those on board the City of 
Brussels heard the whistle of & steamer, which 
afterwards proved to be the Kirby Hall, on their 
starboard side before the beam. ‘I'he whistle was 
answered each time it was heard, and after it had 
been so sounded and answered several times, the 
masthead light of the Kirby Hall was seen about 
a ship’s length off, about two points forward of 
the starboard beam of the City of Brussels. The 
engines of the City of Brussels were at once 
reversed full speed, and the Kirby Hall was 
hailed to go astern; but the Kirby Hall coming 
on at great speed with her stem struck the star- 
board side of the City of Brussels abaft the fore- 
mast, doing her so much damage that she shortly 
afterwards sank with everything on board her, and 
ten lives were lost. 


The statement of defence, so far as is material, 
was as follows : 


1. The Kirby Hall is an iron screw steamship of 2700 
tons gross, and 1759 tons registrar, belonging to the port 
of Liverpool, and was, at and before the time of the 
collision hereinafter mentioned, on a voyage from Glasgow 
to Liverpool wlth a crew of twenty-five hands and about 
840 tons of cargo and 792 tons of coal on board. 

2. In the course of the said voyage, the Kirby Hall, 
at about 0.55 a.m. on the morning of the 7th Jan., the 
Chicken Rock Light being then in sight and bearing 
N.E., was placed on a S.E. $ S- course and so proceeded 
until about 5.10 a.m. on the said morning, when the 
weather became foggy and the eteam-whistlo was blown, 
and the Kirby Hall was slowed and then stopped. There 
was little or no wind. The regulation lights of the Kirby 
Hall were duly exhibited and were burning brightly, and 
a good look-out was being kept on board of her. 

3. After being stopped for a few minutes, the Kirby 
Hall was put on a S.E. by B. à S. course and again 
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proceeded at slow speed, her steam-whistle sounding 
duly at short intervals. 

4. Under these circumstances, at about 6.45 a.m. the 
food tide then running, those on board the Kirby Hatt 
heard the foghorn of the north-west lightship apparently 
nearly ahead of them, and after it had been heard asecond 
time and a dense fog atill continuing, the master of the 
Kirby Hall was about to bring to an anchor, when the 
whistle of a steamship, which afterwards proved to be 
the City of Brussels, was hoard on the port bow of the Kirby 
Hall. The engines of the Kirby Hall were then working 
dead slow, and the whiatle of the City of Brussels was then 
heard again, but closer on the port bow. The engines of 
the Kirby Hall were thereupon immediately stopped, 
and her helm was put hard aport, when a white light 
of the City of Brussels was seen by those on board the 
Kirby Hall nearly ahead and about from one to two ship's 
lengths distant, and the engines of the Kirby Hall were 
immediately reversed full speed astern, but shortly after- 
wards the stem of the Kirby Hall came into contact with 
the starboard side of the City of Brussels near the fore- 
rigging. The Kirby Hall received some damage from 
thesaid collision, and the City of Brussels sank in about 
forty minutes. ; 

8. Those on board the Kirby Hall did all in their 
power to avoid and prevent the said collision. The said 
Collision was, as regards the defendants and the Kirby 
Hall and those on board of her, an inevitable accident. 

9, The said collision and the damages consequent 
thereon were caused by the improper conduct and 
neglect of those on board the City of Brussels, in not 
keeping a good and sufficient look-out, and in not keeping 
out of the way of the Kirby Hall, or taking timely and 
proper measures to do so, and in not reversing the engines 
in due time, and in placing, keeping, and navigating the 
City of Brussels improperly and in an improper manner 
under the circumstances in the track and fairway of 
vessels bound to and from the port of Liverpool. 

In the reply delivered by the plaintiffs it was 
alleged that, at the time of the collision, the City 
of Brussels was in charge of a compulsory pilot, 
and that if the collision was occasioned by any 
negligence on board the City of Brussels, it was 
occasioned solely by the neglect or default of the 
pilot. 

Feb. 10.—The action came on for tria]. During 
the plaintiffs’ caso it was proposed to adduce 
evidence on behalf of the plaintiffs to prove that 
the City of Brussels was being navigated in the 
customary mauner of the place at the time of the 
collision. 

Butt, Q.C. in support of the evidence.—E vidence 
as to a particular mode of navigation in & 
particular place has been given in this court: 

The Velocity, L. Rep. 8 P. C. 44; 21 L. T. Rep. N. 8. 

686 ; 3 Mar. Law Cas. O. S. 308 ; 

The Andalusian, 2 P. Div. 231. 
It is to be remembered that this is not a question 
of general seamanship, on which it is the province 
of the Trinity Masters to decide, but a custom 
observed at ù particular place and under particular 
circumstances, viz., when the tide is flood and there 
is a dense fog. 


Sir F. Herschell (S.G.) contra.—15 is always the 
practice of this court, when there are assessors 
sitting to assist the court, to reject evidence as to 
seamanship and nautical skili. It would be a 
dangerous practice to break through tke rule. In 
the case of The Earl Spencer (L. Rep. 4 A. & E. 
431; 2 Asp. Mar. Law Cas. 523; 33 L. T. Rep. N.S. 
235) your Lordship refased to allow evidence as 
to the customary mode of navigation in a parti- 
cular place. 

Sir ROBERT PHILLIMORE.—I think on the whole 
I ought not to admit the evidence in question. I 
think it is evidence on a point on which it is the 
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province of the Trinity Masters to advise the court, 
and I do not think I ought to do anything which 
will go any way towards allowing the examination 
of expert witnesses on questions of nautical skill 
and seamanship in cases where the court is 
assisted by the Trinity Masters. 

The evidence on behalf of the plaintiffs fully 
supported the allegations in the statement of 
claim, whilst the master of the Kirby Hall admitted 
that he did not stop and reverse his engines on 
hearing the first whistle from the City of Brussels, 
and that it was upon the whistle being heard a 
gecond time closer on the port bow of the Kirby 
Hall that the engines were stopped and the helm 
put hard-a-port. 


Butt, Q.C. (with him Webster, Q.C. and W. G. F. 
Phillimore) for the plaintiffe.—{ During the argu- 
ment the Judge stated that, in his opinion, in 
which he was supported by the Trinity Masters, 
the City of Brussels was not to blame under the 
circumstances for not having anchored, and that 
she in no way contributed to the collision.] It 
has been laid down by the Privy Council, in The 
Frankland (1 Asp. Mar. Law Cas. 489; 27 L. T. 
Rep. N. S. 633; L. Rep. 4 P. C. 529), affirming the 
judgment below, that a steamship going in a fog 
and hearing a whistle sounded in the vicinity is 
bound to stop. This decision has been acted upon 
in subsequent cases. Yet the Kirby Hall, in total 
ignorance of the whereabouts of the vessel whose 
whistle she had heard, kept her engines going 
and ported her helm. It is a matter of common 
knowledge that it is almost impossible in a dense 
fog to ascertain the direction from whence sounds 
come. Under these circumstances, it was the duty 
of those on board the Kirby Hall to take all way 
off her as speedily as possible. 

Sir F. Herschell, SoG. (with him P. Myburgh, 
Q.C. and Bucknill) for the defendants.—The court 
is not bound by the decision in The Frankland 
(ubi sup.), as the circumstances in the present case 
are different; and indeed it cannot with reason be 
maintained that in all cases a steamer in a dense 
fog is to stop immediately the whistle of another 
steamship is beard. Each case must be decided 
according to its particular circumstances, and in 
the present case everything that was reasonable 
and prudent was done by those on board the Kirby 
Hall. Her engines were stopped immediately the 
second whistle was heard, and it is to be noticed 
that the requirements of the Regulations for 
Preventing Collisions at Sea, article 13, is, that a 
vessel in a fog shall go at a moderate speed. The 
navigation of the Kirby Hall was in every way 
seamanlike and in accordance with the regulations, 
and if the collision was not caused by the negli- 
gence of those on board the City of Brussels, it 
was the result of an inevitable accident. 


Butt, Q.C. was not called upon in reply. 


Sir Roper? PHILLIMORE.—This is a case of col. 
lision which happened between six and seven o'clock 
on the morning of the 7th Jan. 1883 in Liverpool 
Bay near the north-west lightship. The vessels 
which came into collision were, the screw steam- 
ship City of Brussels and the screw steamship 
Kirby Hall. The City of Brussele was a very 
large steamer of 3700 tons gross, and the Kirby 
Hall was of 2700 tons gross, The City of Brussels 
was proceeding from New York to Liverpool with 
seventy passengers and a crew of one hundred 
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hands, and the Kirby Hall was proceeding with a 
crew of twenty-five hands end 792 tons of coal on 
board from Glasgow to Liverpool. The stem of the 
Kirby Hall came into contact with the starboard 
side of the City of Brussels, which received such 
damage inthe collision that she sank in about 
forty minutes. There was a dense fog at the 
time, as dense a fog as one can well imagine, 
according to the account given by both sides ; and 
I think the doctrine laid down in the case of The 
Frankland (ubi sup.), to which the court has been 
referred, is one which coversthe presentcase, and up- 
on the principles of which the present case must be 
decided. A passage in my judgment in that case 
has been referred to in the argument, but I will 
read it again : “ Both vessels were going, in truth, 
in the most absolute uncertainty,” which was the 
case here, “as to the proceedings of the other, and 
in such a state of circumstances I have had to ask 
myself this question: Could anything have been 
done to avoid this collision which was not done? 
And the opinion of the court, fortified by that of 
its nautical assessors, is, that upon hearing the 
whistles of each other so near and approaching 
each other, each vessel ought not only to have 
stopped, but to have reversed until its way was 
stopped ”—that is the part of the judgment of the 
Court of Admiralty to which attention should be 
more carefully drawn—“ when it could have 
hailed and ascertained with certainty which way 
she was proceeding, and by that means the 
collision would or might have been avoided.” 

I have already arrived, and I mentioned the fact at 
an earlier stage of this case, at the conclusion that 
the City of Brussels is free from blame for the 
collision. We have therefore now only to deal 
with the questions, whether the Kirby Hall is to 
blame, or whether the collision was an inevitable 
accident. Taking into consideration the judg- 
ment to which I have just referred and others to 
which the attention of the court has been drawn, 
and haying special reference to the facts of this 
case, we have arrived without hesitation at the 
conclusion that the Kirby Hall is solely to blame 
by reason of not stopping her way in the water 
when the whistle of the City of Brussels was heard 
the first time, and instead thereof going ahead with- 
out knowing where the City of Brussels was or what 
she was doing. And we wish to state, with as 
much emphasis as possible, that those in charge 
of a ship, in such a dense fog as was described 
in this case, should never conjecture anything 
when they hear a whistle in such close proximity 
as was the case here, whether the sound appears 
to them to come from a vessel approaching them 
or not. In the dense fog, which is proved to have 
prevailed in this case, those on board the Kirby 
Hall were bound not to speculate, but to bring 
their vessel to a standstill at once. It is upon 
these principles that I decide the present case and 
pronounce the Kirby Hall alone to blame for this 
collision. 

Solicitors for the plaintiffs, Hill, Dickinson, 
JAghibound, and Dickinson. 

Solicitors for the defendants, Bateson, Bright, 
and Warr. 


Monday, April 23, 1883. 
(Before Burr, J.) 
THE AGAMEMNON. (a) 


Salvage — Towing disabled steamer — Crew — 
-Egcessive claim. 


Where a, steamship, disabled by the breaking of her 
crank-shaft, was towed a distance of about thirty 
miles without danger or risk by another steamship 
belonging to the same owners as the disabled 
vessel and fifteen of the crew of the towing vessel 
instituted a salvage action in the sum of 50001. 
against the vessel towed, and arrested ihe vessel, 
cargo, and freight therein, the Court held such 
services to be salvage services, but of so slight a 
character that on a value of 105,500.. it awarded 
15l., and ordered the salvora to pay all the costs 
of the action, expressing disapprobation both at. 
the institution of the action in the High Court, 
and at the arrest of the vessel for such an 
amount. 


THESE were consolidated salvage actions brought 
by part of the crew of the steamship Telemachus, 
belonging to the port of Liverpool, against the 
steamship Agamemnon, her cargo and freight. 
The Agamemnon was arrested in the sum of 50001. 


The Agamenon, a steamship of 2347 tong 
(gross tonnage), with engines of 300 horse-power 
was, on the 4th Oct. 1882, in the Mediterranean 
Sea, bound on a voyage from Shanghai to London, 
laden with a general cargo, carrying five pas- 
sengers, and manned by a crew of forty-eight 
hands all told. On the same day, when off the 
Bay of Tunis, it was discovered that the crank of 
the crank-shaft of the Agamemnon was broken. 
Her engines were accordingly stopped, and she 
was put under sail until auch time as the broken 
crank conld be replaced by the spare one which 
was on board her. At about 8.30 p.m. on the 
same day the steamship J'elemachus, which 
belonged to the same owners as the Agamemnon, 
bound on a homeward voyage from China in 
cargo, sighted the Agamemnon, which had three 
red lights up to signify that she was not under 
control. The Telemachus bore down upon the 
Agamemnon, when she was informed of the 
accident, and lay by her till the next morning. 
The Telemachus was then attached ahead of the 
Agamemnon, and at 7.30 a.m. began to tow, the 
two vessels being headed in for Tunis, which port 
they both reached, and were safely anchored in 
at about 3 p.m. on the same day. When the 
towage began Tunis was distant about thirty-one 
and a half miles, and bore about S.W. by W. 
Throughout the weather was fine, and the plain- 
tiffs were exposed to no danger. 

The value of the Agamemnon, her cargo, and 
freight was 105,5002. 


April 23.—The action came on for hearing, when 
the counsel for the plaintiffs applied that the case 
might be postponed on the ground of the absence 
from England of several material witnesses. This 
application was opposed, and the Court ordered 
the case to proceed subject to the plaintiffs’ case 
being prejudiced by the absence of the witnesses. 


H. Lush- Wilson for the plaintiffs.—Thoe services 
were clearly salvage services. The plaintiffs were 
put to extra labour and fatigue other than was 


(a) Reported by J. P. AsPINALL and F. W., Baixzs, Esqs., 
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contemplated when they entered into their 
articles. If the vessels had belonged to different 
owners, the towing vessel would have got salvage, 
in which her crew would have participated. The 
salved property was of great value, and the 
plaintiffs are entitled to a reasonable award : 
The Jubilee, 4 Amp. Mar. Law Cas. 275; 42 L. T. 
Bep. N. S. 594. 
The Sappho, L. Rep. 3 P. C. 694; 1 Asp. Mar. Law 
Cas. 65; 24 L. T. Rep. N. S. 795. 

W.G. Phillimore, for the defendants.—This was 
merely & towage of one partially disabled vessel 
by another vessel belonging to the same owners. 
To constitute salvage where the services consist 
in towing, there must be probable danger to the 
towed vessel. Here there was none: 

The Strathnaver, L. Rep. 1 App. Cas. 58; 34 L. T. 
Rep. N. 8. 148; 3 Asp. Mar. Law Cas. 113; 
The Princess Alice, 8 W. Rob. 138. 
The plaintiffs should never have brought this 
action in the High Court, and ought to be con- 
demned in costs for so doing. 


Lush- Wilson in reply. 


Burr, J.—I bave already expressed my opinion 
during the course of this case, that this action 
ought never to have been brought in the High 
Court. I do think that it is an abuse of the 
process of the court to arrest a ship for such a 
claim as this, and to insist on bail being given in 
the sum of 50001. No respectable practitioner 
should lend himself to this kind of proceedings, 
for it looks very much like an attempt to extort 
money by putting the owners to inconvenience 
and expense. 


As regards the merits of the action, I have 
had grave doubts whether I ought not to dis- 
miss it. It is difficult from a common-sense 
point of view to say that these men should have 
any extra reward, as they received pay during the 
time the services were being performed, and in 
rendering them they had not to incur hardships; 
on the other hand the authorities go to the extent 
of saying that if a vessel renders services to 
another, the crew of the salving ship are entitled 
to participate in the reward. Iam clearly bound, 
I think, by the case of Lhe Sappho (ubi sup.), 
which decided that where the salving and salved 
vessel belong to the same owners, the crew are 
entitled to salved reward. I am constrained from 
holding that, if the Telomachus had belonged to 
other owners than those who were also owners of 
the Agamemnon, she would not be entitled to 
some reward; for though the Agamemnon was in 
no serious danger, yet she was broken down. She 
properly put up three red lights to signify that 
she was not under control, and she was in an 
unmanageable state near a coast, and it would have 
taken those in charge of her three or four days to 
have replaced the broken crank-shaft. If, then, 
these vessels had belonged to different owners, 
both the owners and crew of the Telemachus 
would have been entitled to salvage. Therefore I 
am bound to make some award. But I have this 
in my power to give the plaintiffs what I think 
fit. I skall give them the sum of 15l. which is 
exactly Il. a head, but I shall condemn them in 
the whole costs of this action, as Í think that 
this suit should have been brought in the County 
Court, and that the defendants’ ship should not, 
especially as it belonged to such a well-known and 


solvent firm, have been arrested in so trivial an 
action. 
Solicitors for tbe plaintiffs, J. W. Carr and 


Tomkies. 
Solicitorsforthedefendants, Pritchard and Sone. 


Tuesday, March 6, 1883. 
(Before Sir R. PBILLIMORE.) 
Tur Risoturo. (a) 


Collision—Reference—Loss of fishing—Measure of 
damages. 


Where the plaintiff in a damage action claimed for 
demurrage upon the basis of loss of fishing during 
repairs, and the registrar and merchants estima- 
ted that loss by taking the average catch of similar 
vessels during the period of repairs, the court, on 
objection to the registrar's report, confirmed the 
report with costs, 

An appeal from the registrar’s report by the 

defendants. 

This was & damage action brought against the 
Italian barque Risoluto and her freight by the 
owner, master and crew of the French fishing brig 
Emma of 148 tons and manned by a crew of twenty 
bands, to recover damages arising out of a 
collision between tho two vessels on the 6th Jul 
1881, in the North Atlantic Ocean off N em Tota dd 
land. 

The owners of the Risoluto defended the action, 
and it was heard on the 13th and 14th March 1882 
when the court found the Risoluto to have been 
alone to blame for the collision, and referred the 
question of damages to the registrar and 
merchants. 

At the time of the said collision the Emma was 
cod-fishing on tho Gveat Bank of Newfoundland, 
and by reason of the collision she had to put into 
St. Pierre Miquelon, an island off the south coast 
of Newfoundland, for repairs, whence she did not 
get back to the fishing grounds until the 26th Aug. 


1881. 

On the 4th Aug.1882 the reference came on before 
the registrar, assisted by Mr. Young and Mr. 
Sellar. E 

In addition to the costs of repairs, the plaintiffa 
claimed as demurrage 30,000 francs, grounding 
such claim “on the basis of the loss of fish which 
average catches of other vessels showed she (the 
Emma) would have taken from the 6th July 188], 
the date of the collision, to the 26th Aug. 1881, 
or 30,000 cod, at an average of one franc per cod.” 
In support of this claim the plaintiffs filed 
affidavits sworn to by the owners of French 
fishing vessels varying from 100 to 281 tons, 
which were cod-fishing off Newfoundland during 
the season in question, in which were given from 
the entries in their books the number of fish 
caught from the 6th July to the 26th Aug. by the 
respective vessels, such number varying from 
25,000 to 51,000. 

In a counter-affidavit filed on behalf of the 
defendants, and sworn to by their agent in Eng- 
land, it was alleged that the Emma during the 
whole of the season, from the end of April to 
November, ought, in order to pay expenses 
whilst absent from her home port, to take 60,000 
fish, of the value of 60,000 francs; that, in order 


à (a) Reported by J. P. AsPINALL, and F, W, Ba: 
uer Barristers- at-Law, P pu 
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to arrive at this value, the share of the crew had | the non-employment of the Emma in consequence 


been included, but interest on ship and equip- 
ment, together with depreciation by wear and 
tear were omitted; and that the profits mude at 
the Newfoundland cod fisheries were not in excess 
of the ordinary profits made by similar sized 
vessels engaged in other trades. 

The registrar reported that the loss sustained 
by the plaintiffs amounted to 14737. 16s. 5d. to- 
gether with interest, 22,000 francs of which was 
for loss of fishing during the period mentioned 
above. The registrar and merchants arrived at 
the sum of 22,000 francs on the basis of the 
probable catch of fish which the catches of other 
vessels showed the Risoluto would have taken. 


A portion of the notes on the reference, drawn 
up for the use of the court, were as follows : 

A sum of 22,000 francs was allowed for loss of fishing. 
The vessel had & crew of twenty hands and eight small 
boats, it being the practice for the boats, with two men 
in. each and long-lines, to surround the vessel whilst 
fishing. An immense number of French as well as 
native and somewhat smaller vessels are engaged in the 
trade, some of them landing their fish from time to time, 
and others, including the Emma, taking everything they 
catch to Bordeanx, receiving a bounty for so doing from 
the French Government. The cod fishery opens late in 
April and ends in November. The Emma had left 
Dieppe as usual about the middle of March. with the 
necessary salt to preserve the fish to be caught by her, 
going straight to St. Pierre, to procure herrings as bait 
for the early fishing, and afterwards, having damaged 
her windlass, she had returned to St. Pierre, and, having 
gota supply of bait for the later fishing, had only just 
resumed fishing when the collision in question occurred. 
At the close of the season she proceeded to Bordeaux 
and landed and sold 36,474 cod, which realised 37,855 
francs. It was proved that the average number of fish 
enught by other vessels in those seas greatly exceeded 
that quantity, and that unless that was the case, the 
proceeds would not cover the expenses. The registrar 
and merchants therefore came to the conclusion on the 
information furnished, especially by the defendants, that 
22,000 francs should be allowed as the loss sustained by 
the interruption to the fishing occasioned by the collision, 
an allowance for demurrage in tho usual way being 
inapplicable to this case. 


From tbe report the defendants appealed to 
the court, and on the 9th Aug. 1882, a notice of 
objection was filed in the registry by the defen- 
dants, the chief ground as to the demurrage 
allowed being that the registrar had estimated 
the loss of fishing on wrong principles, and had 
received improper evidence. 


March 6.—By arrangement between the parties, 
the objection was heard on motion. 


Bucknill for the appellants.—The evidence as 
to the average takes of other vessels should not 
have been received. The evidence upon which 
the registrar ought to bave estimated this claim 
for demurrage should have been the profits of the 
Emma herself during preceding years. Evidence 
showing the takes of other vessels. different from 
the Emma in tonnage and in number of crew, is 
too speculative to found this sum of 22,000 francs 
upon. 


W. G. F. Phillimore in support of the report.— 
All objections as to evidence should have been 
taken before the registrar. The principle upon 
which the registrar acted is not new : 


The Gleaner, 38 L. T. Rev. N. S. 650; 3 Asp. Mar. 
Cas. 582. 


We have discharged the onus upon us of proving 
that we have sustained a direct loss arising from 


of the collision : 
The Clarence, 8 W. Rob. 283. 

Bucknill in reply. 

Sir Ropert PmninLIMORE.— Taking into con- 
sideration all the circumstances of this case, and 
the authorities on the question, and the fact that 
the registrar was assisted by Mr Young, who has 
had so large an experience in these cases, I am of 
opinion that I ought not to interfere with the 
report of the registrar. I therefore dismiss the 
motion with costs. 

Solicitors for the plaintiffs, Stokes, Saunders, 
and Stokes. 

Solicitors for the defendants, 7. Cooper and Co. 


JUDICIAL COMMITTEE OF THE 
PRIVY COUNCIL. 


March 6 and 7, 1883. 


(Present: Tbe Right Hons. Lord BLACKBURN, Sir 
Barnes Peacock, Sir RosERT P. COLLIER, and 
Sir Ricuarp Covcz.) 


Tug FERRET; JOSEPH PHILLIPS AND OTHERS v. 
Tux HireHrawp Rarbwar Company. (a) 


ON APPEAL FROM THE VICE-ADMIRALTY COURT OF 
VICTORIA. 


Jurisdiction—Wages—Joint action by six seamen— 
Order in Council—2 Will. 4, c. 51, s. ló— 
Merchant Shipping Act 1854 (17 5 18 Vict. c. 
104), s. 189. 


A vice-admirally court has jurisdiction to entertain 
an action for wages and compensation for wrong- 
ful dismissal brought by any number of mariners 
not exceeding six, under Order in Council pur- 
suant to 2 Will. 4, c, 51, provided that the total 
amount found due to all the plaintiffs conjointly 
exceeds 50L, although the amount found due to 
each is less than that sum. 

Tuis was an appeal from a judgment of the Vice- 

Admiralty Court of the Colony of Victoria dis- 

missing an action in rem brought by the appel- 

lants who were seamen for the recovery of their 
wages, compensation for wrongful dismissal, and 
viaticum to England. 

The action was brought on the 24th Aug. 1881, 
according to the rules and regulations made by an 
Order in Council, dated the 27th June, 1832, pur- 
suant to the Act 2 Will. 4, c. 51, by which it was 
provided (inter alia) that, in suits for mariner's 
wages, the mariner may proceed against the ship, 
freight and master, or the ship and freight, or the 
owner, or the master alone, and any number of 
mariners not exceeding six may proceed jointly in 
one action. 

The facts of the case were as follows: Oct. 
1880 the plaintiffs shipped under articles on the 
steamship Ferret, for & voyage, not to exceed three 
years, from Cardiff to Marseilles, thence to any 
ports between the 75 deg. of latitude north, and 
65 deg. of latitude south, and return to a port of 
discharge in the United Kingdom, or on the con- 
tinent of Europe. The Ferret proceeded on her 
voyage from Cardiff, but shortly after passing 
Gibraltar in darkness, the name and number of 


(a) Reported by J. P. ASPINALL and F. W. RAIEXS, Esqrs., 
Barristers-at-Law. 
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the ship was altered by order of the master 
Thomas Watkins, and of James Stewart Hender- 
gon, the reputed owner of the ship, the name 
Bantam being substituted for her former name. 
Then, or shortly afterwards, James Stewart Hen- 
derson, who had been on board since the com- 
mencement of the voyage, told the crew that he 
was the legal owner of tbe vessel, that it was 
bound on an important secret expedition, and that 
he would shoot any of the crew who did not obey 
him. Acting under duress, the crew, including 
the plaintiffs, promised to obey. The ship then 
after touching at one of the Cape de Verde 
Islands, and at Santos, and having on the voyage 
her name changed to the India, reached the Cape 
of Good Hope about the end of Jan. 1881. There 
Thomas Watkins, who had been master of the 
ship since she started from Cardiff, left her, and a 
man named Wright, who until then had acted 
under the name of Carlyon as chief officer, thence- 
forth assumed to act as master. On the 14th 
Feb. 1881, the ship left the Cape of Gond Hope, 
and reached Melbourne on the 19th April 1881. 
The ship was there seized by order of the Govern- 
ment, and the crew were turned out of her. 
Wright, Henderson, and the purser, were prose- 
cuted for conspiracy, and convicted on the 14th 
July 188]. The seamen required as witnesses 
were paid by the Government, the others were 
placed in the Sailors’ Home, and offered a certain 
allowance. Several accepted this allowance, and 
were engaged as seamen on board vessels in the 
port. The six plaintiffs refused the amount 
offered to them, and commenced proceedings, each 
of them claiming an amount exceeding 501. 

The action came on for hearing on Dec. 23, 
1881, on viva voce and documentary evidence, and 
on Jan. 10, 1882, the learned judge gave judgment, 
dismissing the action withont costs on the ground 
that he had no jurisdiction, because the sums found 
due to each of the plaintiffs were less than 501. 

The learned judge in his judgment, after shortly 
stating the facts, with respect to bis reasons 
for dismissing the action, said: “At the con- 
clusion of the evidence in support of the allega- 
tions it was contended for the respondents that 
the court possessed no power to entertain a ques- 
tion of damages or compensation for wrongful 
discharge, and that the amount on which the 
jurisdiction of the court depended was that found 
to be actually due to each seaman, and not to all 
the seamen collectively, but to eack separately. 
To this contention the petitioners answered that 
tbe plea of tender bad determined the question of 
jurisdiction, it was then too late to consider such 
an objection, and, even if entertained, the inter- 
pretation put by the respondents on the statute 
17 & 18 Vict. o. 104, s. 189, was erroneous. The 
first objection has already been decided. In The 
Great Eastern (L. Rep. 1 Ad. & E. 384; 2 Mar. 
Law Cas. O. S. 553; 17 L. T. Rep. N. S. 228) a 
claim was entertained for compensation in the 
nature of damages for a wrongful discharge of 
seamen before the expiration of the term of 
agreement. Soalso in The Blessing (L. Rep. 3 
P. D.35; 3 Asp. Mar. Law Cas. 561; 38 L. m" 
Rep. N. S. 259) i& was ruled by Sir Robert 
Phillimore. that the words in the statute ' claim 

Or wages’ included a claim for wrongful dis- 
missal, apart from wages. With these decisions, 
especially in this jurisdiction, in which compensa- 
tion may be regarded as in the light of wages 


l earned, I have no hesitation in overruling this 
objection. The proper intepretation of the 
statute 17 & 18 Vict. c. 104, s. 189, involves & 
more difficult question. In The Fairy Queen (3 Ir. 
Jur. 283) it was held that the action was barred 
by the statute 7 & 8 Vict. c. 112, 6.16. No doubt 
there the words uged are not the same as in the 
subsequent enactment. The one, the earlier 
enactment, prohibits the institution of a suit for 
wages; the later, the institution of a suit for the 
recovery of wages by or on behalf of any seaman 
or apprentice, &c., but the difference between the 
words in the earlier and the more recent enact- 
ment was caused apparently in order to avoid the 
difficulty pointed out by Parke, B. in Hollingworth 
v. Palmer (4 Ex. 284). The court is of course 
bound by the words used, not by the reason, if i$ 
were 80, for which they were used. "The subjeet- 
matter of several suits by separate persons could 
not be united in one action at law, although 
several seaman may for special reasons sue for 
their wages in Courts of Admiralty. If this be 
so the restriction ought to be the same in all the 
courts, for all are classed together, Admiralty, 
and Common Law, &c. Were this restriction in 
derogation of common law rights, the words ought 
to be construed strictly, but if the right of sea- 
men to unite in one action the subject-matter of 
several is confined to Courts of Admiralty the 
clause need not be so rigidly interpreted. Its 
construction presents some difficulty, but I think 
it is a bar to a suit even in the Admiralty juris- 
diction, unless some one at least of the suitors 
establishes & claim to 50l., when each one so esta- 
blishing his right may recover. There remains 
the question of whether the plea of tender pre- 
cluded the respondents (the defendants) from 
raising the question of jurisdiction. Some diffi- 
culty, I must be allowed to observe, is experienced 
in adjudicating in Admiralty suits at the present. 
day in accordance with a procedure framed fifty 
yearsago. Adhering, however, to those rules, as 
must be done so long as they are in force, I think 
the course taken is justifiable. The plea is not 
according to the observation of Willis, J. in Rossi 
v. Grant (50. B. N. S. 701) a plea to the juris- 
diction, but a plea inbar. Dr. Lushington in The 
Blakeney (Swa. 428) no doubt decided that * an 
abgolute appearance once made cannot be recalled, 
all objections to the jurisdiction must be taken on 
the earliest occasion,’ but the same very learned 

judge in The Harriet (5 L. T. Rep. N. S. 210: 

1 Lush. 291; 1 Mar. Law Cas. O. S. 152) evidently 

after appearance, held expressly with regrot, that 

the evidence showed the claim for wages was 
barred as it did not amount to the minimum of 
50L A similar construction is also put by text 
writers of some repute (Williams and Bruce, 
Admiralty J urisdiction, p. 176, note c.) on the same 
statute. I think, therefore, the respondent was 
not precluded from raising the objection to the 
jurisdiction. For, until all the evidence has been 
given, the amount due on which the jurisdiction 
depends cannot be accurately ascertained. With 

a view of diminishing the costs in a suit in which 

so many were interested, and the amounts were 

go small, and with the consent of the parties, I 

determined the amount instead of remitting the 

matter to the registrar and merchants, and allowed 
the sums set forth in the case for wages and com- 
pensation. I granted no allowance for viaticum, 
as the evidence showed that all the suitors could 
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have obtained employment on ships bound direct 
to London at much higher wages than they were 
receiving on board the Ferret. Asin no one case 
did the sums so allowed reach the minimum 560i. 
I dismissed the suit, but, following the course 
taken in the case of The Harriet (ubi sup.), without 
costs.” 

The sum found by the learned judge to be due 
to the plaintiffs amounted in all to 2031. 195. 8d. 

From the above decision the plaintiffs now 
appealed, and in their case submitied that the 
judgment of the court below was erroneous, and 
ought to be reversed, or the cause remitted with 
proper directions for the following, among other 
reasons :— 

1. Because the court had jurisdiction to give judg- 
ment for the sums awarded by it to each of the appel- 
lants on one or other of the following grounds (1): That 
each of the appellants claimed a sum exceeding 501. ; (2) 
that the sum awarded to the appellanta exceeded 501 : 
(3) that it did not appear that the owners or any legal 
master of the ship resided within twenty miles of the 
place where the seamen wero put on shore; (4) that the 
respondents waived objection to the jurisdiction ; (5) that 
the ship was under arrest at the time of the snit being 
brought; (6) that all suits for seamen’s wages can be 
entertained by the Vice-Admiralty Court of the colony 
of Victoria. 

2, Because the learned judge of the court below ought 
not to have admitted evidence of the payment of the 
Government to the seamen, and ought to have awarded 
to each of the appellants a sum of money as viaticum. 

In the case of the respondents, on appeal, it was 
submitted that the decree dismissing the action 
was right for the following, amongst other 
reasons :— 

1. Because the amount due to each of the promoventa 
was leas than 501. 

2. Because the said action was a suit or proceeding for 
the recovery of wages under the sum of 501., within the 
meaning of the statute 17 & 18 Vio. c. 104, s. 189. 

3. Because it was not shown by or on behalf of the 
promovents that any of the excepted circumstances 
referred to in the statute 17 & 18 Vict. o. 104, s. 189, 
existed in the present case. 

4. Because the respondents did not, by the plea of 
tender or in any other way, preclude themselves from 
objecting to the jurisdiction of the said court in respect 
of the said action. 

5. Because the said court had no jurisdiction in 
respect of the said action, 


March 6.—The appeal came on for hearing. 
Jeune (Wyke with him) for the appellants.— 
The cases of The Harriet (ubi sup.) and Rossi 
v. Grant (ubi sup.) do not touch the present 
case, because in those cases the sum found due to 
the plaintiffs did not amount to the sum required 
by the statute. Here the sums found due exceeds 
50L., and it is immaterial that the particular items 
are Jess than 501. 2037. 18s. 9d. has been found 
due in one and the same action, and therefore the 
requisite of the recovery of 501. has been com- 
plied with. The six plaintiffs have brought their 
action under the Order in Council, pursuant to 
2 Will. 4, c. 57, and in that action over 507. has 
been recovered. The word “seaman” in sect. 189 
of the Merchant Shipping Act 1854 should be 
read as including the plural. This is borne out by 
the Interpretation Act (13 & 14 Vict. o. 21). If 
80, the statute is clearly complied with. The plain- 
tiffs also claimed more than 501. apiece, and if the 
judge had given viaticum, as he should, the 
amounts recovered would have in all cases 
exceeded 501. The Fairy Queen (ubi sup.) is not 
in point, because the words in sect. 160f 7&8 
Vict. c. 112, on which the case was decided differ 


materially from sect. 189 of 17 & 18 Vict. c. 104. 
With respect to the residence of the master within 
twenty miles, how can it be said that Wright was a 
legally substituted master when he wrongfully 
took possession of the ship, and of his own will took 
command of her? The owners would not be bound 
by the acts of such a substituted master, and 
should not now be allowed to set up that he was a 
master within the meaning of the section. How 
car it be said that Wright was a master against 
whom the seaman could have a remedy ? 

The Eliza Cornish, 17 Jur. 738 ; 

The Alexander, 1 Dod. Adm. 278; 

The Cynthia, 16 Jur. 748. 


Hollams (with him A. Cohen, Q.C.) for the 
respondents.—' The sums found due to each of the 
plaintiffs were Jess than 501., and the plaintiffs can- 
not now say that Wright was not the master, seeing 
tbat they by their conduct have recognised 
him as such. Hence the plaintiffs have not shown 
that any of the excepted circumstances in seot. 
189 exiss in the present case. The plaintiffs’ 
remedy was to proceed in a summary manner 
before justices, as is contemplated in sect. 188, and 
to uphold the plaintiffs’ contention would be 
practically to make that section almost nugatory. 
It cannot be said that sect. 189 is complied witk 
because the total amount of wages exceeds 50l., 
inasmuch as the decree is for the particular items 
found due to each, and such items are all under 
90L The Fairy Queen is directly in point, and in 
that case the learned judge rejected the petition of 
the seamen when the aggregate amount of the 
claims of a crew for wages exceeded 20l, but the 
claim of each individual was less than 201. 


Jeune was not called upon to reply. 


Their Lordships’ judgment was delivered by 
Sir BARNES Peacock.—This was a suit brought by 
sıx seamen, in the Vice-Admiralty Court of Mel- 
bourne, to recover wages and compensation for 
wrongful dismissal. The suit was brought by the 
six seamen jointly, the amount claimed for each 
being a larger sum than 501; but the judge 
reduced the amount due to each of the plaintiffs 
to a sum less than 50L, the total, however, 
amounting to 203/. 19s. 8d. The first question 
to be considered is whether the judge had 
jurisdiction. "That depends upon the 189th sec- 
tion of the Merchant Shipping Aot of 1854. 
Previously to the passing of that Act His 
Majesty King William IV., by an Order in 
Council made under the authority of an Act of 
Parliament, passed in the second year of his reign, 
ordained certain rules and regulations to be 
acted upon by the Vice-Admiralty Courts abroad. 
One of those rules was contained in the 15th 
section. It states than any number of seamen, 
not exceeding six, may join in one action in a 
Vice-Admiralty Court to recover their wages. It 
was therefore at the time of the passing of 
the Merchant Shipping Act 1854, lawful for six 
seamen, if they pleased, to join in one action in 
the Vice-Admiralty Court to recover their wages ; 
and compensation also falls under that rule. The 
188th section of that Act enacted that: “ Any 
Seaman or apprentice, or any person duly autho- 
rised on his behalf, may sue in a summary 
manner before two justices of the peace acting in 
or near the place at which the service has termi- 
nated, or at which the seamen or apprentice has 
been discharged, or at which any person upon 
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whom the claim is made is or resides, for any 
amount of wages due to snch seaman or appren- 
tice, not exceeding 507. over and above the costs 
of any proceedings for the recovery thereof." The 
189th section, which is the section relied upon, 
enacted that ' No suit or proceeding for the 
recovery of wages under the sum of 50i. shall be 
instituted by or on behalf of any seaman or 
apprentice in any court of admiralty or vice- 
admiralty, or any court of session in Scotland, or 
in any superior court of record in Her Majesty’s 
dominions unless the owner of the ship is 
adjudged bankrupt or declared insolvent, or 
unless the ship is under arrest or is sold by 
the authority of any such court as aforesaid; 
or unless any justices, acting under the autho- 
rity of this Act, refer the case to be adjudged by 
such court, or unless neither the owner nor the 
master is or resides within twenty miles of the 
place where the seaman or apprentice is dis- 
charged." 

The question, then, is, whether this enact- 
ment prevents several seamen from joining in 
one suit in a vice-admiralty court to recover 
wages when the total amount of the wages claimed 
exceeds 50L, and the wages of each is less than 
501. Having reference to the Interpretation Act 
(13 & 14 Vict. c. 21), which was in force when the 
Merchant Shipping Act of 1854 was passed, and 
by which it is enacted that words in the singular 
number shall include the plural, their Lordships 
areof opinion that they may read sect. 189 as if 
it had said '* No suit or proceeding for the recovery 
of wages under the sum of 507. shall be instituted 
by or on behalf of any seaman or seamen.” It 
was contended that the section could not be read 
in that way, inasmuch as it speaks of actions 
brought in any of Her Majesty’s courts of record, 
in which six seamen cannot join; but it does not 
follow that because six seamen cannot join ina 
suit in one of Her Majesty’s courts of record 
they are not tojoin in asuit inthe Vice-Admiralty 
Court under the provisions of the rules to which 
allusion has already been made. Their Lordships 
think that the 189th section must be read reddendo 
singula singulis, and that if six seamen join in a 
suit in a vice-admiralty court, where six seamen 
may join, and the total amount of the wages due 
to the six exceeds 50L, they may proceed in that 
suit, although the wages of each included in the 
amount sought to be recovered are less than 501. 

It was agreed that the jadge instead of sending 
the matter to the registrar to assess the amount, 
should himself ascertain it; and he found with 
regard to each of the six that the wages and 
compensation due was a sum less than 501., but 
that the total amount due to the six was 
2031. 19s. 8d. Their Lordships think that the 
judge had jurisdiction under the rule and section, 
to which allusion has already been made, to award 
that sum of 2031. 19s. 8d. partly for wages and 
partly for wrongful dismissal. In the first place, 
there was a contract entered into by Watkins, 
who was the duly authorised master of the owners 
at Cardiff. He entered intoa contract with the 
seamen, and they were hired at certain fixed 
amounts for a period of three years for a certain 
voyage. It appears that the master left the ship 
at the Cape, and that a man named Wright, who 
was then the mate, took possession and ran away 
with it for the purpose of stealing it. When the 
ship arrived at Melbourne on the 220d April 1881 
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the Government seized it on behalf of the owners 
upon the ground that it was in the possession of 
men who had stolen it, and they put the seamen 
ashore. Three days afterwards, on the 25th April, 
the ship was delivered up by the Government 
to the agent of the owners. The agent took 
possession, and the owners must be bound by his 
act. By taking possession of the ship they rati- 
fied what the Government had done in taking 
possession of it on their behalf, and putting the 
seamen ashore. The seamen contended that they 
were entitled not only to their wages up to the 
time of the seizure, but to compensation for being 
turned out of the ship after it arrived at Mel- 
bourne. If the seamen had been participes 
criminis, if they had joined Wright in endeavour- 
ing to steal the ship, of course they would not 
have been entitled either to wages or to compen- 
sation: but that defence was never made. The 
seamen, although they were at firat arrested, were 
never tried for the offence of complicity. They 
were discharged, and no defence was set up in the 
suit in the Vice-Admiralty Conrt that the plain- 
tiffs were not entitled to their wages upon the 
ground of complicity. A sum, not including 
compensation, was tendered to them for their 
wages up tothe date of the seiznre of the ship. 
Nothing was offered by way of compensation 
for the wrongful dismissal. The learned judge 
who tried the case said: “In consequence of 
information received by the Government, the 
steamer had been seized by the officers of 
Customs. The master and mate were arrested, 
and the seamen removed from the vessel, some of 
the crew being kept under the surveillance of the 
police as witnesses, awaiting the trial of the 
master and mate. The seamen required as wit- 
nesses were paid by the Government; the others 
were placed in the Sailors’ Home, and offered a 
certain allowance. Several accepted this nllow- 
ance, and were engaged as seamen on board 
vessels inthe port. ‘The promoters refused the 
amount offered them, and instituted the present 
proceedings.” Their Lordships are of opinion 
that, under the circumstances (no defence having 
been set up that the plaintiffs were guilty of com- 
plicity), they were entitled to recover their wages, 
and a reasonable and proper amount for compen- 
sation. The judge fixed the amount which he 
would have awarded, if he had had jurisdiction, 
at 2031. 19a. 8d., but he dismissed the suit upon 
the ground that he had no jurisdietion, inasmuch 
as the suit was for wages under the amount of 
501. Their Lordships ought to give the same 
judgment as the judge would have given if he 
had considered that he had jurisdiction and had 
referred it to the registrar to assess the amount, 
and the registrar had fixed it at 2032, 19s. 8d. 
and the judge confirmed the report of the 
registrar. 

Several other points were made, and, amongst 
others, that Wright was the substituted master, 
notwithstanding he took the command after 
Watkins left, for the purpose of stealing the 
ship; and that although in gaol for stealing the 
ship, he was residing within twenty miles of the 
place where the seamen were discharged, within 
the meaning of the 189th section. Their Lord- 
ships consider that the point on which the judg- 
ment has already been pronounced is sufficient to 
decide the case, and tbat it is not necessary to 
express an opinion upon the other points. Under 
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these circumstances their Lordships will humbly 
advise Her Majesty that the judgment of the 
judge be reversed, and that, instead thereof, a 
decree be given in the suit for the plaintiffs for 
the sum of 2037. 195. 8d., to be distributed amongst 
the several plaintiffs in the manner in which the 
learned judge has divided the total amount amongst 
them, with costs in the lower court. The respon- 
dents must pay the costs of this appeal. 

Solicitor for the appellant, J. Sheldon Hepworth. 

Solicitors for the respondents, Hollams, Son, 
and Coward. 


Supreme Court of Sudicatare, 


COURT OF APPEAL. 


Friday, April 20, 1883. 


(Before Brett, M.R., Corros and Bowen, L.JJ.) 
Tue Rewnror. (a) 


ON APPEAL FROM THE PROBATE, DIVORCE, AND 
ADMIRALTY DIVISION (ADMIRALTY), 


Life salvage—No property salved—Agreement— 
Right of recovery. 


Life salvage ie only recoverable where ship, cargo, 
or freight is saved, so that a fund out of which the 
award can be paid 18 realised ; hence ineffectual 
attempts to save the property, though rendered at 
express request, give no claim to Life sulvage. 

Semble, A master has no authority to bind his 
owners by an agreement to save the lives of him- 
self and crew, as hia owners have no beneficial 
interest in the subject-matter of such a contract. 

Where the steamship R. being in imminent peril of 
total loss, her master on behalf of himself and 
his owners, entered into the followina agree- 
ment with ihe master of the steamship M.L.: 
“Tt ia hereby agreed between Thomas Gibb, the 
master of the above steamer, and Robert Osborn, 
master of the steamship R. that the above 
steamer M.L., agrees to stay by me until I am in 
a safe position io get to port, for the sum of 
1900L., my vessel being badly holed in starboard 
bow near collision bulkhead” ; and in pursuance 
of the agreement the M.L., at great risk, stood by 
the R. until she sank, when the M.L. took off her 
master and crew; it waa held (affirming Sir R. 
Phillimore), that no life salvage was recoverable 
as no property had been saved, and that neither 
master nor owners were liable under the contract, 
as the condition “until I am ina safe position 
to get to port” had not been fulfilled. 


Tuts was a demurrer to a statement of claim in a 
salvage action, in which the owners, master, and 
crew of the steamship Mary Louisa claimed 
salvage reward in respect of services rendered to 
the steamship Renpor and to her master and 
crew. 

The statement of claim, so far as is material, is 
as follows : 

1. The plaintiffs are the owners, master, and crew 
of the screw steamship Mary Lowisa, and the defendants 
are the owners and master of the screw steamship 
Renpor. 

2. The Mary Louisa ia a screw steamship of 1976 tons 
register, propelled by engines of 200 horse-power nom- 


(a) Reported by J. P. AgPINALL and F. W. BAKES, Enqrs., 
Barristerg-at-Law. 


inal, and was at the time of the occurrences hereinafter 
mentioned in the course of her voyage from Newcastle- 
upon-Tyne to New York, laden with a general cargo and 
manned by a crew of twenty-three hands. The value of 
the Mary Louisa, her cargo, and freight, was about 


,0001. 

3. On or about the 10th April 1882, in the course of the 
said voyage, the Mary Lowisa came into a vast field of 
ice, oxtending, as it was subsequently ascortained, for 
many hundred miles, and consisting of large floes and 
hummoocks, with frequent ioebergs of large size. By the 
exercise of great care and caution and skill in the 
navigation of the Mary Louisa, she was conducted 
through the ice-fields at considerable risk, but withont 
sustaining damage. About noon on the 13th April, 
whilst still in the ice-field,and after having, during the 
early part of the day, passed about thirty large icebergs, 
those on board the Mary Louisa observed a large steamer 
about four miles to the southward and westward of 
them in the ice, making signals for assistance. 

4, Thereupon, the course of the Mary Louisa was 
directed with difficulty through the pieces of ice towards 
the steamer, which proved to be the steamship Renpor 
of 1323 tons gross register ona voyage from West Hartle- 
pool to Boston with a heavy cargo of pig iron and some 
potatoes, and on coming up with her, it was found that 
she had been in collision with the ice and had her 
starboard bow stove in below the water-line, and that 
she was making a great deal of water and the water was 
gaining on her in spite of the efforts of the crew to plug 
the holes and to keep the water down by pumping. The 
crew of the Renpor were worn out by constant exertion 
and exposure to cold. Although cargo had been 
jettisoned from the fore-part of the vessel, the Renpor 
was in imminent danger of sinking, and the lives of all 
on board of her were in peril. It was unsafe for the 
crew to trust to their boats owing to the quantities of 
icearound the ship; and the Renpor was about 1000 
miles from land. The quantity of water coming into the 
forepart of the ship caused so much pressure on the 
forward bulkhead, that there was great danger that the 
bulkhead would suddenly give way and the Renpor 
would at once go to the bottom. 

5. When the Mary Louisa approached the Renpor the 
master of the latter informed the master of the Mary 
Louisa of the condition of his vessel, and about 5 p.m. 
on the said 13th April, the weather at the time being 
thick and threatening, the master of the Renpor boarded 
the Mary Louisa and requested her master to remain by 
him so long as the Renpor and the lives of those on 
board the Renpor continued exposed to danger. 

6. The master of the Mary Louisa informed the 
master of the Renpor that he was ordered, as the fact 
was, not to delay his voyage to render salvage services, 
except in order to save life, but having regard to the 
danger in which the lives of the master and crew were 
placed, he would accedetothe request of the master of 
the Renpor, provided that he would enter into a written 
agreement. Accordingly, the following agreement was 
entered into by the master of the Mary Lowisa on behalf 
of himself, and the owners, and the remainder of the 
crew of that vessel, and by the master of the Renpor, on 
behalf of himself and the owners of the Renpor, and 
signed by the said masters. 

* Lat. 43^ 30° N. Long. 50° 00’ W.—Mary Louisa, 
April 13th, 1882.—It is hereby agreed between Thomas 
Gibb, master of the above steamer, and Robert Osborn 
master of the s.s. Renpor, that the above steamer Mary 
Louisa agrees to stay by me until I am ina safe position 
to get to port for the sum of 12001., my vessel being badly 
holed in starboard bow near collision bulkhead.” 

The master of the Renper then returned to hia ship. 

7. In pursuance of the said agreement the Mary 
Louisa was kept in the neighbourhood of the Renpor 
during the night of the 13th April, the Renpor, owing to 
the fog, being at times lost sight of, and her position 
being only distinguished by the sound of her steam- 
whistle; and at 2 a.m. the next morning, rockets were 
sent up from the Renpor as signals of distress, and the 
Mary Louisa was thereupon taken with great skill and 
with the utmost expedition possible under the circum- 
stances, towards the Renpor,and, when in a position in 
which the Renpor could approach her, she was stopped 
for the Renpor to come up. As the Renpor appproached, 
those on board of her were heard to be crying out that the 
Renpor was sinking and asking for immediate assistance. 


MARITIME LAW CASES. 99 
CMM—U————————————————————————————————————2 


Cr. or Arr.] 


Tse RrNPOE. 


[Cr. or Arr. 


The forward bulkhead had suddenly given way, and the ! are liable for salvage, upon the authority of Dr. 


Renpor was sinking. 

8. The Mary Lowisa remained as close to the Renpor 
as was safe until about 3 a.m., when the master and the 
whole of the crew of the Renpor, twenty in all, were, by 
their own boats, got on board the Mary Louisa. As soon 
as they were all on board, the Mary Louisa steamed 
glean of the Renpor and lay by her until she sank, about 

a.m. 

9. The Mary Louisa with the crew of the Renpor pro- 
ceeded on her voyage to New York, where she arrived on 
the 19th April. The Mary Louisa had previously re- 
lieved another vessel in the course of her voyago, and 
was short of provisions. 

10. The above-mentioned services were rendered with 
@reatcare and skill, and in rendering the said services 
the Mary Louisa and her crew were exposed to risk of 
collision with the Renpor, and loss occured to theowners 
of the Mary Louisa by reason of the delay to their ship 
&usedin rendering the said services, and they incurred 
risk in respect of the cargo on board the Mary Louisa. 
The Mary Louisa was in attendance on the Renpor for 
sixteen hours, and she was further delayed in proceeding 
out of her course in order to reach the Renpor. 

ll. By reason of the said services the lives on board 
the Renpor were saved. 

12. The plaintiffs say that they were at all times ready 
and willing to perform the said agreement and that they 
have perfor the same; and they have done all things 
necessary on their part to entitle them to recover from 
the defendants the said agreed sum of 12001, 

The plaintiffs claim : 

L gon the court will pronounce for the said agree- 
ment. 

2. Judgment for the sum of 12001., or such other aum 
together with the costs as to the court may seem just. 

3. Such further and other relief as the nature of the 
case may require. 

The defendants demurred to the whole of the 
statement of claim, alleging that 

The same is bad in substance and in law, on the grounds 
that the agreement therein pleaded ia not alleged to have 
been performed, and that no cause of action arose till its 
performance, and on the ground that no property of any 
of the defendants is therein alleged to have been saved ; 
and as to the defendant, the master of the steamship 
Renpor, on the further ground that he is not shown to be 
under any personal liability on the agreement therein 
pleaded ; and, as to all the defendants, on other grounds 
sufficient in law to sustain this demurrer. 


Aug. 2.—The demurrer came on for argument. 


W. G. F. Phillimore for the defendants, in sup- 
port of the demurrer.—The agreement was never 
carried out, and therefore, neither the owners nor 
the master of the Renyor are liable under it. The 
Renpor never was “in a safe position to get to 
port,” and it makes no difference that the plain- 
tiffs were ready and willing to carry out the 
agreement, or that in attempting to do so they 
imperilled themselves and their property. Apart 
from the agreement, the defendants are not liable 
for life salvage, because no property has been 
saved, and in no case has the Admiralty Court 
awarded life salvage where no property has been 
Saved : 

The Fusitier, Br. & L. 341; 10 L. T. Rep. N. S. 699; 
12 L. T. Bep. N. S. 186; 2 Mar. Law Cas. O, 8. 
agg. 43; 
The P M Schiller, 98 L. T. Rep. N. S. 714; 
3 Asp. Mar, Law Cas. 439; 2 P. Div. 145; 
The Sarpedon, 37 ve Rop: N.S. 505; 3 P. Div. 28; 
. Law Cas. 3 
M E jr 182; 1 Mar. Law Cas. O. 8. 24; 
3 L. T. Rep. N. S. 757. 

G. Bruce, contra, for the plaintiffs.—The defen- 
dants are liable for a quantum meruit under the 
agreement. The lives of the crew were saved and 
efforts were made to save the property. Irrespec- 
tive of the agreement, the owners of the Renpor 


Lushington in The Undaunted (Lush, 90; 2 L.T. 
Rep. N. S. 520.) In that ease Dr. Lushington 
said that salvors working under an express 
request are entitled to salvage award, although 
no property is saved. Here there was an express 
request, and the plaintiffs are, therefore, to be 
distinguished from mere volunteers, who are only 
entitled to salvage when property is saved. The 
authority is the same in The E. U. (1 Spinks 63). 
Life salvage bas been awarded to salvors, who 
have themselves saved no property, where the 
property has been saved by other persons, and if 
80, can it with reason and justice be denied to the 
present plaintiffs, whose efforts are equally as 
meritorious as the life salvors in those cases : 
The Cargo ex Schiller (ubi sup.) ; 
The Fusilier (ubi sup.). 

In The Medina (1 P. Div. 272) life salvage was 
given, though no property was saved. The 
decision in The Johannes (ubi sup.) does not affect 
the principles of salvage, and entirely turned 
upon the interpretation of an Act of Parliament. 


W. G. F. Phillimore in reply,—In The E. U. 
(ubi sup.) and The Undaunted, as a matter of fact, 
the property had been saved, although not by the 
plaintiffs, and hence there was afund out of which 
salvage could be paid. In The Medina (ubi sup.) 
the services consisted in saving more than life, 
because there the passengers were carried to their 
destination, whereby the owners of the Medina 
were enabled to carry out their contract of 
carriage and so earn freight. 


Sir R. PHILLIMORE.—I am of opinion that this 
demurrer is good, and that it must be sustained. 
In this case there is no vessel or property out of 
which a salvage reward can be given, and there is 
no personal liability on the part of the master 
or owner to pay any sum or salvage services 
rendered. The law was, I think, correctly laid 
down by me,in accordance with other cases,in 
the case of The Sarpedon (3 Asp. Mar. Law Cas. 
509; 37 L.T. Rep. N. S. 505: 3 P. Div. 28) as 
follows: “ I consider it to be now a fixed principle 
of salvage law that, in the absence of any special 
contract, some property in the ship or cargo must 
be saved in order to found the liability of the 
owners of the ship or cargo to payment of salvage 
remuneration.” Now, it is contended in this case 
that there is a special contract which is binding 
upon the parties. The words of this contract are: 
“Tt is hereby agreed between Thomas Gibb, 
master of the above steamer, and Robert Osborn, 
master of the s.s. Renpor, that the above steamer 
Mary Louisa agrees to stay by me until I am in 
a safe position to get to port for the sum of 12007., 
my vessel being badly holed in starboard bow near 
collision bulkhead.” Well, now the vessel was 
lost a few hours afterwards, and, therefore, he 
never was put “in a safe position to get to port” 
by Thomas Gibbs, master of the steamer. He 
never was in that position. But it has been 
contended (with abundant ingenuity, I must say), 
that "in a safe position to get to port” does 
not mean “to get to port," but “stay by me as 
long as I thing necessary.” "That would be, I 
think, nob introducing explanatory words into 
the agreement, but making „a new agreement 
altogether. First of all, it is said that the agree- 
ment was fulfilled by the master being ready to 
render assistance at the time when the vessel 
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went down; and then it is contended,as I under- 
stand, if it was not carried into effect, that there 
should be a quantum meruit; and then, thirdly, it 
was contended that outside the agreement a fair 
sum could be claimed from the master. It may 
be my fault, but I am unable to follow the argu- 
ment by which some of these strong propositions 
were said to be supported. It seems to me that 
the words of the agreement are perfectly plain and 
intelligible. If the Renpor had been taken by the 
Mary Louisa “into a safe position to get to port," 
the conditions of the agreement would have been 
fulfilled; but it is admitted she did not get to 
port, and, as I have already said, other words must 
be necessarily introduced into the agreement to 
make it intelligible. 

Now, it is said independently of the agréement 
altogether, that the master of the Mary Louisa 
is entitled to some sum of money, some remune- 
ration, because, at the request of the master 
of the Renpor, he stood by him, and that 
he did all things necessary to entitle him to 
recover. This proposition, as I understand it, is 
not to be found in the agreement itself, but it 
rests upon the general law. I can only say that 
I think no case has been made ont against the 
master which wonld enable the Mary Louisa to 
sustain that position, and that really the more the 
matter is looked at, the more simple it appears 
to be. The only question I have to ask my- 
self in this case is, whether the demurrer is 
sustainable which impugns this contract, inas- 
much as the conditions of it were never fulfilled, 
and inasmuch as the vessel never was put in & 
“safe position to get to port.” Upon the facts 
admitted iu this case, it appears to me to be so, 
and, therefore, I pronounce in favour of the 
demurrer. 


From this judgment the plaintiffs appealed, 
and the appeal came on for hearing on the 16th 
and 20th April 1883. 


Arthur Charles, Q.C. and Gainsford Bruce, for 
the appellants, used substantially the same argu- 
ment as that in the court below. 


W. G. F. Phillimore, for the respondents, was 
not called upon. 


Brert, M.R.—In this case, I am of opinion that 
the judgment of the court below is right and 
must be affirmed. The suit is brought under the 
following circumstances: The defendant's vessel, 
the Renpor, was in the greatest possible danger; 
she was surrounded by ice, she could not move 
ont of it, and she was 1000 miles from land when the 
plaintiffs’ vessel came up with her. The Renpor 
very shortly afterwards sank, but before that 
happened the plaintiffs’ steamer got off and saved 
the lives of her master and crew. The plaintiffs’ 
vessel while rendering this service was in con- 
siderable danger, and there were therefore present 
several of the elements of a salvage service, 
namely, danger to the lives and property, both of 
salvors and salved, and & service rendered. 

Now, it is said that this action is maintain- 
able, irrespective of the agreement which was 
entered into by the masters in writing, as a 
life salvage service. As I have already said, 
there are many elements present which entitle the 
plaintiffs to salvage, but there is one element 
wanting, which is invariably required by Ad. 
sniralty law in order to found an action for salvage. 


There must be something saved, more than life, 
which will form a fund out of which salvage may 
be paid. In other words, the saving of life alone, 
without the saving of ship, cargo, or freight, is 
not enough to justify salvage being recovered in 
the Admiralty Court. Life salvage, it is true, 
may by statute be payable under some circum- 
stances, but then it must be paid by the Board of 
Trade. It is said that, under some circumstances, 
if life is saved, after the services have been 
requested by the master of the ship which is in 
danger, the shipowner is bound to pay salvage. 
although there is no res saved, and The Undaunted. 
(ubi sup.), has been cited in support of this pro- 
position. The E. U. (ubi sup.) has also been 
relied on as an authority in favour of it, more 
especially a dictum of Dr. Lushington, which is 
to be found in that case. But The Undaunted is 
really no authority in favour of the plaintiffs’ 
contention, because in that case the ship was 
saved, and therefore there was a fund from 
which payment could be made. The question in 
that case was, whether the plaintiffs could be paid 
out of that fund, and it was decided that they 
could, because they had exerted themselves to. 
save the ship at the request of the master. It is 
now unnecessary to say whether we agree with 
that decision or not, but it in no way breaks the 
fundamental law of the Admiralty Court, that 
something must be saved in order to give valid 
grounds for a salvage action. The E. U. (ubi 
sup.) is a similar case; but there a supposititious 
case 18 mentioned by Dr Lushington, which is 
supposed to support the plaintiffs’ contention in 
the present case. If Dr. Lushington did state 
this Supposed case as containing his view of the 
law, i5 18 contrary to what he has laid down before; 
butifit does mean that, with all respect for his 
great authority, I am unable to agree with him. 
But I doubt if it is an exact statement of the 
learned judge's opinion, and also whether, on con- 
sideration, he would have so decided. The cases 
of The Fusilier ( Mar. Law Cas. O. S. 37, 177; 
Br. & L. 341), The Zephyr (2 Hage. 43), and 
The Oargo ex Schiller (ubi sup.) are contrary 
to the plaintiffs’ contention, and support the 
fundamental Admiralty Court rule that some 
property must be saved to give rise toa claim for 
salvage. 

Then it has been argued that an action 
in the nature of a common law suit could bo 
brought on this agreement, which is binding on 
the shipowner. But there are two circumstances 
necessary in order to make an agreement binding 
on an owner: Firstly, the contract must be made 
under a necessity, and secondly, it must be made 
forhis benefit. I desire not to appear to say a 
cruel thing, but I must express a doubt whether 
if an agreement is made only for the purpose of 
saving & master and crew, without regard to any 
saving of the property of the shipowner, though it 
be in a case of necessity, yet as the subject-matter 
is without benefit to the shipowner, the master 
has authority to bind the owner to & money 
payment. But if this agreement was not merely 
one by which the lives of the master and crew 
were to be saved, what does it mean? The con- 
tract must be read, having regard to the circum- 
stances and the parties to it, and itisidle to suppose 
that those on the Renpor had made up their minds 
that the ship would sink at once. What un- 
doubtedly was contemplated was the possibility 
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of the vessel arriving safely in port. The words 

me” ond * I" in the contract, clearly mean the 
ship and master and crew—the ship, master, and 
crew are treated as one thing. The words are 
‘to stay by me until I am in a safe position to 
get to port." Thus it is a contract which the 
master would have authority to make, and would 
bind the owner to pay the sum mentioned in it 
for staying by until the ship was safe. Therefore, in 
order now to make this money payable, you must 
put in the words “or sink,” or else the condition 
is not fulfilled. Any question of & quantum 
meruit claim arising out of it is one which, though 
mentioned during the discussion of the case, can- 
mot be seriously argued. I think, therefore, that 
the agreement is a proper salvage agreement 
which fixes the amount of salvage to be paid for 
services to both life and property, but leaves 
untouched all the other conditions necessary to 
support a salvage award, and, as on principle, and 
on the construction of the contract itself, there 
must be something saved, I am of opinion that 
neither owner nor master are liable in this action, 
because no res have been saved. Therefore, in 
my opinion, this appeal must be dismissed, and 
the judgment below affirmed. 

Corton and Bowen, L.JJ. concurred. 

Appeal dismissed. 

Solicitors for the appellants, Pritchard and 

ons. 
ER ieltore for the respondents, Ingledew and 
ce. 


March 8, 9, 10, and May 2, 1883. 
(Before Brert, Corton, and BOWEN, L.JJ.) 
Tur Hector. (a) 

APPEAL FROM THE PROBATE, DIVORCE, AND 
ADMIRALTY DIVISION (ADMIRALTY.) 


Practice—Oosts—Oollision—Both vessels to blame 
—Appeal—Judgment below varied— Compulsory 
pilotage—Amount recoverable. 

Where the Court of Appeal varies the decision of 
the Admiralty Court, finding one vessel solely to 
blame for a collision, by finding both vessels to 

lame, each party bears his own costs, both in 
the court below and in the Court of Appeal, ana 
the fact that the owners of one are exempt jrom 
liability on the ground of compulsory pilotage 
makes no difference to this rule. ; 

Where in an action of collision it is held that it 
was occasioned by the fault of both vessels, but 
one of such vessels is exempt from liability on the 
ground of compulsory pilotage, the latter vessel 18 
entitled by the Admiralty Court rule to recover 
half the damages sustained by her in the collision. 
and is not limited to the difference between haij 
her damoge and half the damage of the other 
hip. 

Tuis was an appeal from a decision of Sir Robert 

Phillimore, by which he had found the steamship 

Hector solely to blame for a collision which took 

place in the English Channel on the Ist Sept. 1881 

between that vessel and the steamship Augustus. 

The defendants had pleaded compulsory pilotage, 

but the learned judge held that, under the circum- 

stances of the case, this plea could not be sus- 
tained, 


(a) Reported by J. P. Aspirant, and F. W. BAIEES, Esqrs., 
Barristers-at-Law. 
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March 9.—On appeal the Court varied the 
decision of the court below by finding both vessels 
to blame, but further held that the defendants had 
established their plea of compulsory pilotage, and 
were thereby exempt from liability in respect of 
the said collision. 

The question then arose how the costs of the 
appeal were to be borne, and the court directed 
this question to be reserved fora further inquiry 
to ascertain what was the practice in a case like 
the present, where the decision below finding one 
vessel solely to blame was varied by both vessels 
being held to blame. 

March 10.—Myburgh, Q.C. (with him Butt, Q.C.) 
for the appellants.—Although the old Admiralty 
Couri rule was that where both vessels are held 
to blame there should be no order as to costs, yet 
James, L.J., in the case of The Condor (4 Asp. 
Mar. Law Cas. 115; 40 L. T. Rep. N. S. 442; 
4 Prob. Div. 115), derogates from tbat rule, 
and lays it down that there should be one 
uniform practice as to costs, and that a successful 
appellant should get his costs: The owners of the 
Hector are successful appellants, and should there- 
fore get the conta. 

W. G. F. Phillimore for the respondents.— 
James, L.J, in a case subsequent to The Condor 
(uhi sup.), The Milanese (4 Asp. Mar. Law Cas. 
318; 43 L. T. Rep. N. S. 107), upheld the old 
Admiralty Court rule, The owners of the Hector 
are uot entirely successful appellants, seeing that 
they are partly to blame for the collision. They 
have only succeeded in getting both ships to 


blame. 

Brett, L.J.—We have not to deal in this case 
with a case which might arise—which is this, 
that the Admiralty Court should have found 
both vessels to blame, and that on appeal we 
shonld affirm tht; judgment. In that case 
the appeal would bave been obviously and 
clearly wrongly brought. As to that case, there- 
fore, we need say nothing. But in this case the 
Admiralty Court has found one of the two vessels 
to blame, whereupon the other vessel appealed, 
and we, differing from the Admiralty Court, have 
come to the conclusion that both vessels were to 
blame, and that therefore the judgment in the 
Admiralty Court ought, in our view—we say no 
more than that —to have been that both vessels 
wera to blame. Well, then, it is true that the 
appellant was, as it were, forced to bring the appeal, 
because, if he had sat contented with the judgment, 
he was made solely liable to pay all the damage 
done to the other vessel, and to pay all the costs 
of the action. He could not sit still under such a 
judgment. He was obliged to appeal, and he 
does appeal. Well, two modes of appeal might 
arise. He might appeal, and state as the sole 
ground of appeal that the judgment ought to have 
been that both vessels were to blame. If he did 
that, he would succeed absolutely on the 
ground of his appeal, if we found that that 
was right. But even then I am not pre- 
pared to S&y that we should give costs, for 
a reason which I sball presently mention. Then 
the other mode is to appeal and to state 
that the judgment ought to have been entirely 
in his favour in the court below. Well, then, 
if you take the grounds of his appeal and the 

round of his argument, bere he fails to support 


g : 
| the ground of his appeal entirely; he fails to 


102 


MARITIME LAW CASES. 


Cr. or Arr] 


Tae Hector. 


(Cr. or Arr. 


support his argument entirely, but he succeeds in 
part. But then there arises this difficulty, that 
by claiming more than he has got, he has done no 
harm to the other parties, because it is absurd to 
suppose that if he had claimed the judgment that 
both vessels were to blame they would have 
accepted that settlement. He has, therefore, done 
no harm by it. He is forced to appeal, and he 
succeeds in altering the judgment, and he has done 
no harm to the other party by claiming more. 
Therefore I hardly think. that that can be the 
ground upon which the rule is supposed to have 
been established. 

My own view of the matter is that the 
Admiralty Court, which always exercised a very 
wide jurisdiction with regard to the disci- 
pline of the seas, laid down this rule, as & 
matter of discipline to enforce discipline at sea, 
viz.: if both vessels are to blame, neither of 
them shall gain by any litigation in the matter; 
and I think that the Privy Council adopted that 
view of it, and carried it out, except where there 
were exceptional circumstances. I should say that 
an exceptional circumstance would be where ihe 
appeal is avowedly brought only for the purpose of 
getting the judgment that both vessels were to 
blame. That might have been an exception ; bat I 
am not sure of that. No; I would not say that 
that would be an exception. I think it is an 
merece where the judgment of the court below 
bas been that both vessels are to blame, and that 
question and that judgment are affirmed. That 
would be the exception, and perhaps that is the 
only one. I think the Privy Council came to tne 
conclusion that they, acting in Admiralty, would 
carry out the same rule that the Admiralfy Court 
had fixed upon in order to preserve discipline at 
sea, namely that neither party, if both were to 
blame, should gain anything by the litigation. 

Now, it was supposed for a moment that James, 
L.J. was derogating from that rule in this case 
(The Condor, ubi sup.) which has been cited to us, 
But Ido not think he did. I think he must have 
been alluding to some other form or to some 
exception to that case, because after that, in 
The Milanese (ubi sup.), it is obvious that he 
and the Court of Appeal at all events 
referred to the old rule. I think the better way 
to solve the matter is to say that, in order to 
preserve care at sea, where it is so important that 
care should be observed, the Court of Appeal will 
adopt the rule of the Admiralty Court aud the rule 
vf the Privy Council to this extent, that (unless in 
some exceptional case), where both vessels are to 
blame, they will not allow either vessel to gain by 
the litigation. Therefore the costs of the appeal will 
not be given any more than the costs of the action, 

Corton, L.J.—I agree with the rule; but I do 
not know if it is to be settled on reason or sound 
principles whether I should have so laid it down. 
Whoever appeals, I think, ought to get the costs 
of a successful appeal, and to pay the costs of an 
unsuccessful one. 


Bowen, L.J.—I am of the same opinion. What 
I add is not for the purpose of adding any 
weight or authority tothe matter as to the practice 
which Brett, L.J. has so competently dealt with. 
The rule is based, I think, upon common sense. 
When two ships are equally in fault, it is, as he 
says, a matter of discipline that neither ship 
should benefit by the litigation. Now I should 


have said that a party appealing ought to pay the 
costs of an appeal in one contingency and one 
only, where both ships are held to blame. If the 
appeal is brought to sot the court right where the 
court below is wrong, having held one ship alone 
to blame it seems to me that the costs of the 
appeal ought to follow the general rule that the 
litigation ought to be borne equally by both sides. 
The appeal is a step in the litigation, and a 
necessary and natural step. But if the appeal is 
brought to set the court wrong where the court 
below is really right, as where it has held both 
ships to blame, why of course the person who is 
unwise enough to try to set the court wrong ought 
to bear the costs. In this particular case they 
bring the appeal to set the court right, and 
although they sought to go further and make the 
court find the respondent’s vessel alone to blame, 
this case does not fall under the class of cases to 
which I have alluded, where the sole object of the 
appeal is to set the court wrong. I should like to 
add, in order to make my meaning quite clear, 
that, in my opinion, if the only object of the appeal 
is to set the court wrong, then the person who 
brings the appeal ought to pay. That is what E 
meant to say. That should be the exception. 


May 2.—'l'he owners of the Augustus applied to. 
tbe court to ascertain the effect of the judgment 
given in this case by the Court of Appeal on 
March 9. 

The Court of Appeal, varying the decision of 
the court below, had found both vessels to blame, 
but held that the Hector had satisfactorily estab- 
lished the plea of compulsory pilotage, the judg- 
ment being “that the Hector recover half her 
damages, and the Augustus nothing at all.” The 
present application was for an order that the 
judgment should be drawn up in accordance with 
the case of The Stoomvaart Maatschappy Neder- 
land v. The Peninsular and Oriental Steam Nawi- 
ee Company (L. Rep. 7 App. Cas. 795; 4 Asp. 

ar. Law Cas. 567; 47 L. T. Rep. N. S. 198), and 
should read “that the Hector should recover a 
moiety of the excess of her damage over that of a 
moiety of the damage done to the Augustus." 

The following Acts of Parliament were referred 
t . 


0 : 
The Merchant Shipping Act 1854, sect. 388 : 


No owner or master of any ship shall be answerable to- 
any person whatever for any loss or damage occasioned 
by the fault or incapacity of any qualified pilot acting in 
charge of such ship within any district where the employ- 
ment of such pilot is compulsory by law. 


The Merchant Shipping Act Amendment Act 
1862, sect. 54; 


The owners of any ship, whether British or foreign, 
shall not in cases where all or any of the following 
events occur without their actual fault or privity, that is 
to say : (4) Where any loss or damage is, by 
reason of the improper navigation of such ship as afore- 
said, caused to any other ship or boat, or to any goods, 
merchandise, or other things whatsoever on board any 
other ship or boat, be answerable in damages WE 
in respect of loss or damage to ships, gooda, merchandise 
or other things, whether there be in addition loss cf life 
or personal injury or not, to an aggregate amount 
exceeding eight pounds for each pound of the ship’s 
tonnage. 


E. Webster, Q.O. and W. G. F. Phillimore (with 
them Stubbs), for the owners of the Augustus, in 
support of the application.—17 & 18 Vict. c. 104, 
8. 388, savs: “No owner or master of any ship 
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shall be answerable to any person whatever." | tion, the Admiralty Court exercised this further 


25 & 26 Vict. c. 63, s. 54, says: “The owners of | 


any ship, whether British or foreign, shall nob 

. » be answerable in damages." These sections 
are, therefore, almost indentical in words and pur- 
pose, both limiting tne amount of the shipowner’s 
liability under specified circumstances. The House 
of Lords has decided in The Stoomvaart Maats- 
chappy Nederland v. The Peninsular and Oriental 
Steam Navigation Company (ubi sup.) that sect. 
54 of 25 & 26 Vict. c. 63 is to be applied to a 
case like the present after the liability of the 
shipowners irrespective of the statute is deter- 
mined. It therefore follows that sect. 389 of the 
Merchant Shipping Act (17 & 18 Vict. c. 104) 
1854 is to be applied at the same time, and, 
if so, the owners of the Augustus are liable 
only for a moiety of the damage suffered by the 
Hector less a moiety of the damage suffered by the 
Augustus. 

Charles, Q.C. (with him Myburgh, Q.C.) for the 
owners of the Hector, contra.—The decision in the 
House of Lords is not applicable to the present 
case, as the sections in question are widely 
different. Sect. 54 assumes a liability and then 
limits it. Sect. 388 says there shall be no liability. 
It is therefore useless to argue that in the present 
case the liability is to be arrived at, by striking a 
balance, seeing that the liability of the owners of 
the Hector is zero; in other words, sect, 54 is to 
be applied at the end of the action, and sect. 388 
at the beginning. They referred to 

The Demetrius, L. Rep. 3 Ad. & E. 523; 26 L. T. 
Rep. N. S. 324 ; 1 Mar. Law Cas. 250. 

Webster, Q.C. in reply. 

Barr, M.R.—It seems to me that this case is 
not governed by the case of The Stoomvaart Maats- 
chappy Nederland, v. The Peninsular and Oriental 
Steam Navigation Company, and that the two 
sections, sect. 388 of the Merchant Shipping Act 
1854, and sect. 54 of the Merchant Shipping 
Amendment Act 1862 are to be applied at different 
periods of the dispute between the parties. The 
effect of the decision in the House of Lords was, a8 
I understandit, that the sect. 54, which was to limit 
the amount of the shipowner’s liability, was not to 
be applied until the liability, irrespective of the 
statute, was ascertained according to the ordinary 
practice of the Admiralty Court. Where in the 
Court of Admiralty there were counter-charges 
against the two vessels for the same collision, 
either the two vessels were reciprocally seized by 
both parties in the Admiralty Court, or both the 
parties were reciprocally brought before the court. 
There were, therefore, two actions, and each party 
was plaintiff in an action. But by the practice of 
the Admiralty Court, as stated by Dr. Lushington 
and other judges of that court before him, the 

dmiralty Court exercised a power which the 

ommon Law Courts could not. Where there were 
counter-claims in respect of the same collision, 
although the actions were brought by the opposing 
Parties as separate actions—which they were at 
the commencement by reason of the seizure of the 
ships at different times, and irrespective of each 
other—the Admiralty Court exercised the power 
9t consolidating the two actions for the purposes 
of the trial, and, if convenient, tried the cross suits 
at thesametime ; but, if inconvenient, the court had 
Power to try them separately. Again, where there 
Were cross actions in respect of the same transac- 


power, which the common law courts also exercised, 
viz., having determined the liability of the parties 
in the cross actions, the Admiralty Court would 
not issue what was equivalent to execution for each 
party, leaving them to settle what that should be, 
but issued a monition for the balance. There was, 
therefore, only one party who eventually was made 
to pay, viz., the party against whom the balance 
was. Therefore, in construing the statute, it is to 
be remembered that the 54th section was founded 
upon the assumption that the vessel is the thing 
out of which the damages are to be paid. And if 
the ship is under arrest the Admiralty Court can 
order the ship to be sold; but where the ship 
fetches more than the 87. per ton, then, under cer- 
tain circumstances, the owners can limit their 
liability to 872. per ton. That is the assumption 
upon which the statute was passed, and in The 
Khedive it was held that the section was not to 
be applied until the amount of damages had been 
settled for which, but for the statute, the monition 
would have gone. That reasoning, however, will 
not apply to the present case, for the section 
limiting liability is applicable at the end, not at the 
beginning, of the trial, as sect. 388 of the Act of 
1854 is. "There never has been any doubt at com- 
mon law, irrespective of the statute, that the 
moment the plea of compulsorily pilotage is satis- 
factorily made out, the shipowner is relieved from 
liability. All the Act did was to make the matter 
more certain, so that there might be no doubt. 
The shipowner cannot be held liable for the act of 
a person who is not his servant, and about whose 
services he has no choice, and he is not, therefore, 
liable in respect of a collision caused solely by the 
fault of & compulsory pilot. 

The judgments in the Admiralty Court, I cannot 
help thinking, although we have no information as 
to that, have always been drawn up in the same 
form as the one before us. Certainly the judgment 
in the case of The Demetrius (ubi sup.) was so drawn 
up, and I cannot think that that is an isolated case. 
If the Admiralty Registry were examined, I 
believe it would be found that this case had 
arisen over and over again, and that the judgments 
had been drawn up in the same way. 1 must 
say it would be a surprise to me that this 
were only the second case. But what happens 
if the statute be taken as applicable to the 
liability of the owners of the Hector? There 
is a collision between these two ships; each 
ship, if the action was brought in the ordinary 
way, would seize the other in the Admiralty Court, 
so that there would bea cross action. With regard 
to the Augustus, she has been found to blame for 
the collision, ao that she must pay, if nothing else 
happens, all the damage which the Hector has 
suffered. With regard to the Hector, it has been 
found not that her owners are to blame, but that 
her navigation is to blame through the fault of 
the pilot. The owners are not liable for his 
default, and therefore are not liable for anything 
to the owners of the Augustus. The result then 
is that the liability of the owners of the Augustus 
is declared, but that of the owners of the Hector is 
denied, and they are dismissed from the suit. 
There is, therefore, no balance to be calculated, 
and the owners of the Hector are not liable for a 
penny of the damagedone to the Augustus, the 
owners of which ship must go against the pilot 
and get what they can. The Hector is, therefore, 
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entitled to succeed, but she is suing in the Court 
of Admiralty, which has had a constant practice 
from the time when there first were compulsory 
pilots, that where in these suits it was found that 
the navigation of the ship was wrong, although it 
was the wrongful act of the compulsory pilot, the 
shipowner can only recover half the damage. 
That is the way the judgment has here been 
drawn up, and it must be held to be right. 


Cortoy, L J.—I am of the same opinion. It is 
argued that the words of sect. 388 of the Merchant 
Shipping Act 1854 and sect. 54 of 25 & 26 Vict. ¢.63 
are 80 nearly the same, that a similar construction 
is to be put upon both, and that therefore the section 
doing away with the linbility of theowner for the 
act of tbe pilot is to be applied at the same stage 
as sect. 54 of 25 & 26 Vict. 0.63. Sect: 388 does 
not limit the amount of liability, but says that the 
owner is nob to be liable when thelcss is sustained 
by the default of the compulsory pilot. But sect. 
54 is different. This latter section assumes o 
liability for damages; ic does not relieve the 
owner trom liability for the damage, it only says 
that the owner shall not be required to pay, under 
certain circumstances, more than acertain amount 
in respect of the damage. As the owners of the 
Hector are not responsible for the wrongful act of 
the pilot, and are, therefore, under no liability, 
there can be no balance between the two claims 
for the purpose of ascertaining the limit of the 
amount to be paid. 

It was argued that the present case was 
governed by the decision in the House of Lords. 
But isitsoP In that case the owners of both 
ships were liable to pay half the damage done 
by their respective ships. The reasoning in 
that decision applies only to the case where 
there is an interlocutory judgment for the pur- 
pose of ascertaining and fixing the amount for 
which the owners are answerable. And whenone 
comes to look at that case, it is seen that Lord 
Blackburn there says the proper form of decree 
is that formed by the Admiralty Court, and 
also points out that the judgment of the House 
of Lords is only to apply to a case where the 
owners of both ships are liable in consequence of 
the collision having been occasioned by those for 
whose acts they are answerable, that is, the 
master and crew. When ihat is the case, of 
course a balance must be struck, which is arrived 
at by dividing the damages for which they are 
liable, and paying over the balance to the party 
to whom it is due. I therefore think this case 
is in no way governed by the case of The Stoom- 
vaart Maatechappy Nederland v. The Peninaular 
and Oriental Steam Navigation Company (ubi 
8up.) seeing that the owners of the Hector are 
relieved from all liability by reason of the wrong- 
fal act being that of the compulsory pilot. 


Bowen, L.J.—I am of the same opinion. I 
would only edd that it seems to me there is a 
broad distinction between sect. 54 of the Merchant 
Shipping Act 1862 and sect. 388 of the Merchant 
Shipping Act 1854, The 54th section expressly 
assumes & case where liability exists, and then 
proceeds to limit the measure of damages, whereas 
sect. 388 has nothing at all to do with any 
measure of damages, and says there shall be no 
liability at all. Bearing this in mind, all that 
has been said by the Master of the Rolls and 
Cotton, L.J. follows by a necessary train of logic. 
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OTHERS. (0) 

Bill of ladíng — Terms and conditions of —Delivery 
of goods — Liability of holder of bill of lading— 
Ship ordered to discharge in a particular dock 
on arrival— Tf suficient water "—Demurrage. 

Where bills of lading are indorsed for the purpose 
of enabling the indorsees to sell the goods named 
therein, and so recoup themselves for advances 
made by them to the indorsers, but with no 
intention of further passing the property, such 
indorsees do not incur any liability under the 
Bills of Lading Act (18 f 19 Vict. 111). 

Bardich z. Sewell (5 Asp. Mar. Law Oas. 79; 48 
L. T. Rep. N. 8.705 ; 10 Q. B. Div. 318) followed. 

Where the holder of a bill of lading, under which 
he is entitled to the delivery of goods on certain 
terms as to freight, demurrage, and taking 
delivery, presents that bill of lading and demande 
delivery of the goods, he thereby primá facie offers to 
perform those terms of the bill of lading on which 
alone the goods are deliverable to him. 

Where a bill of lading introduces a condition in the 
charter-party to the effect that “the ship shall 
proceed to a port to discharge in a dock as ordered 
on arriving, if sufficient water, or so near there- 
unto as she may safely get, always afloat,” it isa 
clause introduced in the interest of the shipowner, 
and restricts the generality of the power to name 
a dock; and while ths obligation of the ship- 
owner is to proceed to the dock named, if there is 
sufficient water to enter the dock when the order 
ia given ; on the other hand, if there is not then 
sufficient water, the ship is not bound to dis- 
charge in the dock named. 

The defendante, the holders of a bill of lading, 
ordered a ship, on arriving, to discharge at a 
particular dock; at the time of giving the order, 
and for nearly a month afterwards, it was im- 
practicable, owing to the state of the tides, for the 
ship to enter the particular dock. The ship 
entered another dock, but the defendants refused 
to accept delivery at the latter dock. 

Held, that the defendants were liable for demurrage 
Jor the time beyond the lay days. 

Tae facts and arguments appear sufficiently in 

the judgment. 

C. Russell, Q.C. and French appeared for the 
„plaintiffs. 
Crompton, Q.C. and Bigham appeared for the 
defendants. 
Cur. adv. vult. 


June 12.—Cave, J. delivered thefollowing judg- 
ment.—lIn this case, which was tried before me at 
Liverpool, the plaintiffs, who are shipowners, sued 
the defendants for delay in taking delivery of 
goods shipped on board the pluintilt’s ship Bridge- 


(a) Reported by W. P. EVEESLEY, Esq., Barrister-at-Law. 
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water under a bill of lading of which the defend- 
dants were holders. On the 6th Nov. 1880 the 
Bridgewater was chartered by the plaintiffs to 
Messrs. Kuight and Co., of Quebec, under a 
charter which provided that the ship should load 
& cargo of timber at Quebec, “and, being so 
loaded, shall therewith proceed to Liverpool to 
discharge in a dock, as ordered on arriving, if suffi- 
cient water, or so near thereunto as she may 
safely get, always afloat, and there deliver the 
same as per bills of lading.” The cargo was 
loaded and bills of lading were signed, which pro- 
vided for the delivery of the cargo at the port of 
Liverpool “ unto the order of the shipper or his 
assigns, he or they paying freight for the said 
goods, dead freight, and demurrage, ifany may be 
shown due, as per charter-party, conforming to 
all the conditions thereof, with average accus- 
tomed.” The ship arrived in the Mersey on the 
16th June 1881, when the defendants, Messrs. 
Robert Coltart and Co., who were the holders of 
two out of five bills of lading, ordered her to the 
Canada dock : the other defendants, who were the 
holders of theremaining threebills of lading,took no 
part in thisorder. Atthe time when the order was 
given there was not sufficient water to enable the 
ship to enter the Canada Dock, nor was there 
sufficient water for that purpose until the 14th 
July; and theship went into the Morpeth dock, 
at Birkenhead, that being a proper course to take 
under the circumstances, and there remained 
until the 14th July, when she was taken into the 
Canada dock. 

When the ship first arrived in the Mersey, 
the plaintiffs set up a claim to detain the 
cargo until payment of a sum claimed for the 
detention of the ship at Quebec for 103 days. 
This claim the plaintiffs alterwards abandoned 
and the question disputed at the trial was, 
whether this claim of the plaintiffs was the sole 
cause of the delay in the delivery, or whether 
there was a further delay after that claim had 
been abandoned, owing to any refusal by the 
defendants, Messrs. Coltart and Co., to take 
delivery elsewhere than in the Canada dock. 
Upon this question the jury found a verdict for 
the plaintiffs for 100}. against Messrs. Coltart 
and Co. and by my direction a verdict for the 
defendants, Dempsey and Harrison. At the trial 

r. Crompton, on behalf of Messrs. Coltart and 
Co. took certain points of law, which it was 
agreed I should reserve for farther consideration, 
and the jury were discharged on the terms that, 
if the discussion of these legal points involved the 
determination of any question of fact which had 
not been submitted to the jury, I should have 
power to determine it. The case was heard on 
farther consideration on the 29th May, The first 
contention was, that Messrs. Coltart and Co. had 
no property in the gocds, as they only held the 
bill of lading to recoup themselves for advances 
they had made on the timber, and consequently 
Were not liable as assignees of the bill of lading 
under the 18 & 19 Vict. c. lll, s. 1, and in 
support of this contention Burdick v. Sewell 
(9 Asp. Mar. Law Cas. 79; 48 L. T. Rep. 
N. S. 705; 10 Q. B. Div. 313) was cited. I am 
of opinion that this contention is well founded. 
I think that, under the circumstances proved at 
the trial, I ought to hold that the intention of 
Messrs. Knight and Messrs. Coltart and Co. was, 
that the latter should hold the bill of lading and 
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the timber merely as a security to cover the 
advances they had made, and that the intention 
of both parties in giving and receiving the in- 
dorsed biil of lading was not to pass the property 
to Messrs. Coltart and Co., but to enable them to 
obtain possession of the timber on its arrival in 
Liverpool, in order that they might have the 
security of the timber for their advances. It 
appears to me, however, that the plaintiffs are 
entitled to maintain this action, quite indepen- 
dently of 18 & 19 Vict. c. 111. As far back as 
1811 it was held in Cook v. Taylor (13 East. 399), 
that where the master of the ship had contracted 
by bill of lading with the shippers to deliver goods 
to certain persons or their assigns, he or they 
paying freight for the same, the demanding and 
taking of such goods from the master by a par- 
chaser and assiguee of the bill of lading without 
the freight having been paid, was evidence of a 
new agreement by him as the ultimate appointee 
of the shippers for the purpose of delivery, to pay 
the freight due for the carriage of such goods, the 
delivery of which was only stipulated to be made 
to the consignees named in the bill of lading or 
their assigns, he or they paying freight for the 
said goods. It is true that the decision only 
extends to the payment of freight, but that ia 
because that was the only condition of delivery in 
the bill of lading there under consideration; the 
ground of the decision is, that where goods are de- 
liverable to the holder of a bill of lading on certain 
conditions being complied with, the act of de- 
manding delivery is evidence of an offer on his 
part to comply with those conditions, and the 
delivery, accordingly, by the master is evidence of 
his acceptance of that offer. Thus, when the bill 
of lading stipulated on the face of it for the pay- 
ment of demurrage, it was held that the taking of 
the goods under it by the indorsee, was evidence 
of an agreement to pay the demurrage: (Stindt v. 
Roberts,5 D. & L. 460.) This case is explained 
by Parke, B. in Young v. Moeller (5 El. & Bl. 762), 
as establishing the principle that the receipt of 
the cargo by an indorsee of the bill .of lading 
is evidence of an agreement to be bound by 
its terms whatever they may be.. Thus, in 
Wegener v. Smith (15 C. B. 285) it was held 
that the acceptance of a cargo by tho indorsee 
of tbe bill of lading, whereby the goods were 
deliverable to order “against payment of the 
agreed freight and other conditions as per charter- 
party,” was a circumstance from which the 
jury might imply a contract on his part to pay 
the demurrage stipulated by the charter-party, 
notwithstanding his refusal at the time of receiv- 
ing the goods to pay the demurrage. _ This case 
was expressly approved of and followed in Porteus 
v. Watney (4 Aso. Mar. Law Cas. 34; 39 L. T. 
Rep. N.S. 195; 3Q B. Div. 534). j 
Is there, then, evidence in this case on whieh 
I ought to find that the defendants Coltart and Co. 
agreed to take delivery on the terms of the bill of 
lading? Iam of opivion that there is. It seems 
to me that, if the holder of a bill of lading, under 
which he is entitled to the delivery of goods on 
certain terms, presents that bill of lading and 
demands delivery of the goods, he thereby prima 
facie offers to perform those terms of the bill of 
lading on which alone the goods are deliverable to 
him. According to the evidence of Mr. Castle 
which I do not find to be contradicted, Mr. Coltart 
said he had a right to name the dock according to 
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the charter-party, and he had named the Canada 
dock and wanted delivery there. He named the 
Canada dock, not because be refused to perform 
the conditions of the bill of lading, but because he 
conceived that under those conditions, he was 
entitled to name the Canada dock. It is true 
that at first the plaintiff refused to accept Mr. 
Coltart’s offer to fulfil the conditions of the bill of 
lading and take delivery; but ihe jury havefound 
in effect that afterwards the pleintiff was ready 
and willing to deliver on the terms of the bill of 
lading, and that there was a delay caused by 
the refusal of Messrs. Coltart to accept delivery 
elsewhere than in the Canada dock. Having 
regard to this finding of the jury, I think 
I ought to come to the conclusion that there 
was an agreement between the plaintifi and 
the defendants  Coltarb and Co. that the 
former should give and the latter should take 
delivery under the terms of the bil of lading ; 
and that there was a delay in such delivery by 
reason of the defendants  Coltar& and Co. 
refusing to take delivery elsewhere than in the 
Canada dock. 

This brings me to the second question in 
the cause, which is, whether under the terms 
of the bill of lading the defendants Coltart and 
Co. were justified in refusing to take delivery 
elsewhere than in the Canada dock. If they 
were, they are entitled to judgment. If they 
were not, then the jury have found that they 
have broken their agreement to take delivery on 
the terms of the bill of lading and have assessed 
the damages at 1001. Now, as I have said, the bill 
of lading introduces all the conditions of the 
charter-party, one of which is that the ship shall 
“proceed to Liverpool to discharge in a dock as 
ordered on arriving, if sufficient water, or so near 
thereunto as she may safely get, always afloat.” 
It is important to ascertain the meaning of the 
words actually used, and cases decided on the 
construction of charter-parties containing different 
language nre not of much assistance. The con- 
troversy in this case turns on the meaning and 
application of the words “if sufficient water," and 
one method of arriving at their force is, to con- 
sider what the construction of the charter-party 
would be if they were absent. 'The cases of 
Parker v. Winlow (7 El. & Bl. 942), Bastifel v. 
Lloyd (1 H. & C. 388), and Dahl v. Nelson (4 
Asp. Mar. Law Cas. 392; 44 L. T. Rep. N. S. 
381; 6 App. Cas. 38) were cited as establishing 
that, where a shipowner undertakes to proceed 
to a wharf in a tidal harbour (which can- 
not be reached during the neap tides), or as 
near as he may safely get, and the ship arrives 
during the low tides, the master must wait for 
the higher tides,on the ground that his contract 
is to go tothe wharf if, in the ordinary course of 
Navigation, it can be reached, and that the ship- 
owner takes on himself the risk of delay from the 
ordinary course cf navigation. In the cases cited 
the ships could have got to the wharves to which 
they had contracted to go at ordinary spring tides, 
and the delay did not exceed ten days. In this 
case there were but two or three days in the 
month when the Bridgewater could have got to the 
Canada dock, and the time between the giving the 
orderand the first day when the vessel could get into 
the dock was twenty-six days. Assuming, how- 
ever, for the purposes of this case, that such a 
delay is one arising from the ordinary course of 


navigation, itis necessary to ascertain the effect. 
of the words “if sufficient water,” Mr. Cromp- 
ton contended that they mean “ if sufficient water 
in the ordinary course of navigation ;” or, in other 
words, they mean nothing more than the words 
“always afloat” at the end of the clause. This 
construction, however, would give no meaning at 
all to the words “ if sufficient water.” I can see no 
other way of construing them than to put on them 
a meaning which shall restrict what would be the 
meaning of the clause if they were absent. It 
seems to me that they are introduced in the 
interest of the shipowner, and restrict the gene- 
rality of the power to name & dock: that the 
obligation of the shipowner is to proceed to the 
dock named if there is sufficient water toenter the 
dock when the order is given, and if there is not 
then sufficient water the ship is not bound to 
discharge in the dock named. It is contended 
that, if this is the construction, the shipowner 
would be justified in refusing to go to the dock if 
there were not sufficient water at the time, although 
there might be in two or three days, Theanswer 
to that, I think, is, first, that if the construction I 
have put on the charter-party is the only one that 
gives any meaning to the words “if sufficient 
water,” it is no answer to say that that construc- 
tion might in certain cases be productive of hard- 
ship on the shipper; and secondly, that as the 
shipowner, if he cannot get to the dock named, 
must go as near thereunto as he can safely get 
always afloat, he would find it to his advantage to 
exercise his rights reasonably, and rather wait two 
or three days than to insist on delivery being 
taken at some place where possibly the discharge 
might occupy a longer time, while the charterer 
on the other hand would find it to his interest, if 
there was a convenient dock with sufficient water, 
to name that dock rather than one to which the 
ship would not get without a delay of two or three 
weeks. For these reasons I am of opinion that 
there must be judgment for the plaintiffs against 
the defendants Coltart and Co. for the sum of 
1002. assessed by the jury, with costs. 


Judgment was given for the other defendants 
at the trial. 

Solicitors for the plaintiffs, Gregory, Rowcliffea, 
and Co. for Hill, Dickinson, and Lighibound, 
Liverpool. 

Solicitors for the defendants, W. W. Wynne 
and Son, for T. T. Martin, Liverpool, and Forshaw 
and Hawkins, Liverpool. 


June 9 and 16, 1883. 
(Before Norta, J.) 
Honsney v. Price AND Co. (a) 


Oharter-party—Construction—“ At all times of the 
tide "—Shipowner's duties —Demurrage. 


A charter-party provided that a steamship should 
load a cargo of timber, and being so loaded pro- 
ceed to Sharpness, “ or as near thereto as she may 
safely get at all times of the tide and always 
afloat? 

On the 5th Sept. 1882 the ship arrived at King Road, 
a place sixteen miles from Sharpness, and not 
within the ambit of ita port, but which in the 
siate of the tides prevailing on that day was as 
near thereto as she could get with her full cargo 


(a) Reported by J. B. BROOKE, Esq., Barriater-at-Law. 
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always afoat. Thecaptain offered to deliver at 
King Road the whole cargo, or so much as would 
lighten the ship enough for her to proceed to 
Sharpness. The charterera refused. 

On the 9th Sept. the siate of the tides permitted 
the ship to proceed, and she did proceed to Sharp- 
ness, and delivered her cargo. 

Held, that, on the true construction of the charter- 
party, the ship was not bound to reach a spot 
within the ambit of the port of Sharpness, and 
that the insertion of the words “at all times of 
the tide” relieved the shipowner from any 
liability to wait a reasonable time for the tide, 
and that he was entitled to demurrage, on the 
basis of the voyage having terminated on the 
ship’s arrival at the nearest place to Sharpness 
that she could reach with a full cargo in the state 
of the tides prevailing at the time of her arrival. 


Tuts was the further consideration of an action 
tried before North J. without a jury upon circuit. 
The following statement of the facts is taken from 
the judgment :— 


The plaintiff was the owner of a steamship 
named the Halo, of 924 tons, and on the 26th July 
1882 he chartered her to the defendants through 
their agents. The charter-party provided that the 
ship, which was then at Rouen, should proceed to 
Ljusne (Soderhamn), a Swedish port in the Baltic, 
or sonear thereunto as she may safely get, and, 
there load always afloat from the factors of the 
charterers a full cargo of deals and battens, and, 
being so loaded, should therewith proceed to 
Sharpness, “or so near thereto as she may safely 
get at all times of the tide and always afloat,” and 
deliver the same on payment of freight, The only 
other material stipulations in the charter-party 
were that the cargo should be discharged with all 
despatch, as customary, and that demurrage was 
to be paid at the rate ot 35l. a day, that the cargo 
was to be taken from alongside the vessel at the 
expense of the charterers, and that demurrage 
was to be payable if more than six days were 
occupied in discharging. 

On the 5th Sept. the Halo arrived with her cargo 
at King Road, an open roadstead in the Severn, 
opposite the mouth of the Avon, where ships can 
lie at anchor, but there is no wharf; it is within 
the ambit of the port of Bristol. Sharpness is a 
place fifteen or sixteen miles bigher up the Severn, 
and is not within the port of Bristol, but is within 
that of Gloucester. It was admitted that King 
Road was the nearest place to Sharpness; that 
the Halo could reach it with her full cargo on board 
in the then state of the tides in the Severn at any 
time up to the9th. In that state of things various 
communications took place between the persons 
acting for the ship and the charterers respectively, 
and the result of the evidence on that subject was, 
in the opinion of the court, that the ship’s agents 
alleged that the voyage was complete, and offered 
to deliver the cargo at King Road, or if the 
charterers would lighten the vessel by taking 
delivery of part, then to proceed to Sharpness 
with the remainder, and in either case to enter 
the ship at Bristol; but that the defendants’ 
agents declined that offer and refused to take 
delivery of any part of the cargo at King Road, or 
to recognise the ship at all until she arrived at 
Sharpness. Under these circumstances the ship 
was not entered at Bristol, as such entry would 
have heen useless. 


Sue remained at King Road till the 9th, and on 
that day the tides just permitted her to go on to 
Sharpness, and she arrived that evening. 

On Monday, the 11th, she began the discharge 
of her cargo, which was completed on the 14th. 


H. Matthews. Q.C., and Lawrence for the 
plaintiff—The state of the tides from the 5th 
Sept. to the 9th prevented the ship getting to 
Sharpness always afloat, the plaintiff was there- 
fore entitled to adopt the alternative and deliver 
the cargo as near as she could safely go with full 
cargo: 

Shield v. Wilkins. 15 L. T. Rep. O. S. 117 ; 5 Ex. 304. 
The plaintiff was ready to deliver at King Road 
on the 5th Sept; for the evidence shows that 
the preliminary objection taken by the defendants 
that he had not entered the ship at Bristol and 
could not deliver was waived. The lay days, 
therefore, began to run from the 5th Sept. They 
referred to 

Jones v. Barkley, 2 Doug. 684 ; 

Nelson v. Dahl, 4 Asp. Mar. Law Cas. 172 ; 24 L. T 

Rep. N. S. 365 ; 12 Ch. Div. 568; and in H. of L. 
44 L. T. Rep. N. S. 382; 4 Asp. Mar. Law Cas. 
392; L. Rep. 6 App. Cas 28 ; 

Capper v. Wallace, 4 Asp. Mar Law Cas. 223; 42. 

L. T. Rep. N. 8. 130; 5 Q. B. Div. 103; 
Parker v. Winlow, 7 E. & B. 942 ; 
Hotham v. The East India Co., 1 T. R. 638, 645, 


J. J. Powell, Q.O., Anstie, Q.C., and H. D. Greene 
for the defendants.—The words “ ab all times of the 
tide” are new and must be construed reasonably, 
and as they are ambiguous, most strongly against 
the shipowner who inserted them. The result of 
the plaintiffs construction would be, that if at any 
point of the voyage, even in leaving the port of 
departure, the ship arrived at & place she could 
not pass at dead low water, she could claim that 
the voyage ended there. The captain was bound 
to go on if he could get on without unreasonable 
delay; the state of the tide is one of the ordinary 
risks of navigation which fall on the shipowner : 

i . Lloyd, 1 H. & C. 388; 31 L. J. 413, Ex. 
ien V. Derry 25 L. T. Rep. O. 8.60; 4 E. & B. 


Mai v. Britannia Iron Works Co., 3 Asp. Mar. 
Cas. 313; 35 L. T. Rep. N. S. 796; 1 Q. B. Div- 
613; and 36 L. T. Rep. N. S. 451; 3 Aap. Mer. 
Law Cas. 407; 2 Q. B. Div. 423. 
The words “at all times of the tide” cannot refer 
to the verb “ get " which proceeds them ; they mus 
be taken with the words “always afloat” whick 
follow. The important point is that a ship should 
be always afloat when lying in port. That is what. 
the parties meant the words “ at all times of the 
tide" to refer to. The legal result is the same as 
if those words were omitted : A 
i ibson, 3 Mar. Law Cas. O. S. 362; 
P T. IM E 248; 8 Sess. Cas. 3rd ser. 463. 
he charter-party is made ont on the ordinary 
ape Gentian ha port of London, but those 
words are struck out, and the port of Sharpness 
written in. Where part of a document is on a 
printed form, and the rest written in by the parties, 
the written part must prevail : 
Robertson v. French, 4 East, 180; 
Mercantile Marine Assurance Co. v. Titheringion. 
11 L. T. Rep. N. 8. 340; 34 L. J. 11, Q.[B. ; 5 B. & 
S. 765. 
Even if the plaintiff had a right to terminate 
the voyage at King Road, his proper claim is not 
for demurrage. He ought to have delivered and 


| warehoused the cargo at Bristol, or sent part 
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by lighters up to Sharpness, and sued us for the 
expenses : 
Hayton v. Irwin, 4 Asp. Mar. Law Cas. 21D ALL. T- 
Rep. N. S. 666; 5 C. P. Div: 130. 
Matthews, Q.C. in reply. 
Cur. adv. vult. 


June 16.—Noxru, J. (after stating the facts of 
the case as above) :— This action is brought to re- 
cover l05l. for three days’ demurrage, upon the 
basis that the ship's voyage terminated, upon the 
wrue construction of tbe charter-party, on her 
arrival at King Road on the 5tb, tbat thesix lay 
days expired on the llth, and that demurrage is 
payable for the three subsequent days. This 
action is defended upon the footing that the 
voyage was not completed until the ship’s arrival 
at Sharpness on the 9th, when the six lay days 
began to run, and thas the cargo baving been 
completely discharged within the six days, no 
demurrage is payable. A subordinate poinf is 
raised by the pleadings that the plaintiff never 
was ready and willing to deliver the cargo at 
King road, inasmuch as no delivery could take 
place without the ship being first entered at 
Bristol, which was never done: but, as I find that 
the parties did offer to make such entry, and the 
defendant refused to accept, this defence fails. To 
adopt the language of Lord Mansfield in Jones v. 
Barkley (ubi sup.) “ the party to perform must 
show that he was ready; but if the other perty 
stops him, on the ground of an intention not to 
perform bis part, it is not necessary for the first 
to go further and do a nugatory act.” 

The principal question in this case is when the 
voyage was terminated, and when the lay days 
began to run, and this depends upon the true con- 
atructionof thecharter-party,and principally on the 
words “at all times of the tide.” It appears from 
Parker v. Winlow (ubi sup), Bastifell v. Lloyd (ubi 
sup.) and Nelson v. Dahl (ubi eup.), that when the 
charter-party provides that a ship shall go toa 
harbour named, or as near thereto as she can 
safely get, the primary object is to get to the place 
named, and tbe alternativo condition does nof 
arise unless the cause which prevents the im- 
mediate arrival of the ship at the place named is 
such that it cannot be got rid of by the ship- 
owner by reasonable means, &nd within a reason- 
able time, having regard to the nature and the 
object of the voyage; and further, that if the cause 
of detention be the arrival of the vessel durin 
the low tides, her having to wait for the tide to 
increase is one of the ordinary incidents of naviga- 
tion, and the shipowner must submit to the 
delay so occasioned. No one could eay that four 
days’ waiting for such a purpose was not reasonable, 
and it was not disputed that if the words “at all 
times of the tide” had not been found in the 
charter-party, the plaintiff must have borne the 
risk of the delay at King Road, the lay days would 
not have commenced till the 9th, and the defen- 
dants would havebeen entitled tojudgment. What, 
then, do the words mean? The defendants cannot 
say that they have practically any meaning at 
all. Their contention is that they are not to be 
read in connection with the previous words, “ 50 
near thereto as she may aafely get,” but with the 
succeeding words, “and always afloat,” and that 
the whole sentence thus read means simply that 
the ship is, during the progress of the voyage, 
and while lying at tbe port of discharge, to be 
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afloat at all times of the tide, that is to say, 
always. There are several reasons why I cannot 
adopt this construction. The words in common 
use to provide for this purpose are “ always 
afloat,” or “lie always afloat,” and I have no 
recollection of having ever myself seen & charter- 
party or policy containing the words “at oll times 
of the tide," though the words “so near thereto 
ns she may safely get, and lie afloat at all times of 
the tide” are found in the Scotch case of Hillstrom 
v. Gibson (ubi sup.); but in that case the words 
“and always” are not found. Inthe present case 
the usual phrase * always afloat” is found, and I 
am asked in effect to treat the words ‘‘ at all times 
of the tide " as surplusage, adding nothing to the 
meaning of the contract. This, in my opinion, I 
canuot do. They are not words of usual 
occurrence; they are, as pointed out by Baron 
Channell in Bastifell v. Lloyd, essentially words 
put in by the ehipowner, and I must give them a 
meaning, if possible. 

in the present case there is one reason which 
appears to me absolutely conclusive why I should 
not adopt the defendant's construction, which 
is this, the charter-party shows that the ship- 
owner considered it quite as important that 
the vessel should be always afloat at the load- 
ing port ax at the port of discharge. He pro- 
vides for it in both places by the use of the 
words “always afloat,” but in speaking of the port 
of discharge the words, “ at all times of the tide ” 
are added; and the only conclusion I can come 
to is, that they are intentionally introduced there 
for the purpose of making provision for some- 
thing not otherwise provided for, and in contem- 
plation of some event possibly arising at the ship's 
destination not anticipated at the loading port. 
I do not forget Mr. Green's argument that, as the 
word “ Sharpness ” is written in the charter-party, 
and the words “or as near thereto as she may 
safely get” are printed, I must strike out the latter 
words, and read the charter-party as providing for 
the port of arrival being Sharpnessonly. If bis view 
was sustainable, I should have to do more, for I 
should have also to strike out the words “at all 
times of the tide and always afloat,” and this cer- 
tainly would simplify the construction of the 
document ; but it is sufficient to say that I cannot 
strike out or reject any words, but must construe 
the document as it stands, and must give every 
portion of it somo signification, if possible. In 
my opinion, the words “ at all times of the tide d 
were put in on purpose to make the contract 
different from what it would have been if they had 
not been inserted, in other words, to relieve the 
shipowner from a burden which the law would 
have thrown upon him in the absence of those 
words, viz., the risk of delay upon arrival from the 
state of the tides in the river to which the 
charterer’s convenience required the ship to go. 
Tt is obvious that every day’s delay must be a con- 
siderable loss to the shipowner, and this charter- 
party seems to me expressly designed to relieve 
the owner at the charterer’s expense from a chance 
of loss, to which he was possibly awakened by the 
decision in Nelson v. Dahl (ubi sup.). The point 
which arose for decision in Hilletrom v. Gibson 
and Capper v. Wallace ( ubi sup), viz., whether 
and how far it was incumbent on the shipowner to 
discharge part of the cargo at King Road, and so 
by lightening the vessel enable her to proceed to 
Sharpness with the residue, does not arise here for 
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on the evidence I find that the plaintiff offered to 
adopt this course, nnd the defendants declined to 
consent to it, pointing out that it would not be of 
any use. It was said that a construction of the 
charter-party which enables the shipowner to end 
the voyage at & point short of Sharpness, when by 
a sbort and reasonable delay he would have been 
able to carry his whole cargo to that destination, is 
a bard and unreasonable one. But if it appears 
to me, as it does, the only one which gives a proper 
signification to the words used by the parties, I 
cannot reform the contract upon any sach ground 
as suggested; and further, any argument founded 
upon hardsbip is open to this rejoinder, that it is 
the interest of shipowners to act reasonably 
towards charterers; and in the present case the 
plaintiff actually did more than he was bound 
to do, and for their accommodation, and to 
save them expense, did wait at King Road, 
and ultimately proceeded to Sharpness, and in 
my opinion he is only acting reasonably in 
claiming payment as agreed for the time so lost 
to him. ‘This seems to me a far more appropriate 
and reasonable course for the shipowner to adopt 
than that which Mr. Anstie says was his only and 
proper one, viz., to have himself discharged the 
cargo at King Road at the end of the lay days, 
and warehoused it at Bristol, leaving the 
charterers to- get it as they could, and then to 
have sued the charterers for damages from their 
refusal to take delivery at King Road. 

It was also argued by Mr Anstie that the deoi- 
sions in Schilizzi v. Derry, and Metcalfe v. The 
Britannia Iron Works (ubi sup.) show that the 
words “as near thereunto as she can safely get” 
must be construed to meanapoint within theambit 
of the port named as near the port itself as she 
can safely get. It is not for me to say after those 
decisions that such a construction would be 
adding words to the charter-party not found there, 
but to make those cases analogous at all to this 
present I should certainly have to add words to 
those charter-parties which were not found there, 
viz,some such words as “in all states of the 
river " in the first case, “ and at all seasons of the 
year” in the second. In the present case I 
cannot accede to the contention so urged. If I 
were to read the words “to Sharpness, or as near 
thereunto within the ambit of that port” (or the 
port of Gloucester, if you will), “as she could 
safely get at all times of the tide and always 
afloat,” I should be reading the charter-party 
ut magis pereat quam valeat, for it is not sug- 
gested that any such place exists, or that the 
ship ought to have gone or could have gone to 
any port above King Road short of Sharpness 
itself; and, therefore, what I am asked to do is 
to exclude from this charter-party all the qualifying 
words following the word “ Sharpness,” and this 
I cannot do. I may add that, in the case of The 
Alhambra (44 L. T. Rep. N. 8. 637; 6 P. Div. 
68), the contention that the words “ within the 
ambit of the port” were to be read into a charter- 
party providing that a ship should go to a port, 
or as near thereto as she could safely get, does not 
Beem to have occurred to the judges of the Conrt 
of Appeal, or to the experienced counsel who 
argued that case. 

I think I have noticed all the arguments 
addresged to me on behalf of the defendants 
except one founded on the case of Hayton v. 
Irwin (ubi sup.), and that I am obliged to pass 
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over without comment, because, probably from my 
own fault, I was quite unable to follow it, or to see 
its application to this case. Under these circum- 
stances there will be judgment for the plaintiff 
for 105l, and the costs will follow the event. 


Solicitors for the plaintiff, Turnbull, Tilly, and 
Mousir. 

Solicitors for the defendant, Harvey, Oliver, and 
Capron, for Smith and Franklin, Gloucester. 


HOUSE OF LORDS. 


April 27 and 30, 1883. 


(Before the Lorn CmawcELLoR (Selborne), Lords 
BLACKBURN, BRAMWELL, and FITZGERALD.) 


Cory v. Burr. (a) 
ON APPEAL FROM THE COURT OF APPEAL IN ENGLAND. 


Marine insurance —Barratry — Warranty “ free 
from capture and seizure "—Provimate cause of 
loss—Smuggling. 

In a policy of marine insurance a warranty “ free 
from capture and seizure” applies not only to 
capture or seizure by belligerente, but to any 
seizure, even if it be the result of a barratrous 
act of the master. 

In a time policy the ordinary perils, including 
“ barratry of the master,” were enumerated, and 
the subject-matter of the insurance waa “ war- 
ranted free from capture and seizure, and the 
consequences of any attempt thereat.” During 
the continuance of the policy the ship was seized 
and detained by the Spanish authorities in con- 
sequence of the barratrous act of the master in 
smuggling. 

Held (afirming the judgment of the court below), 
that such seizure was covered by the warraniry, 
and that the underwriters were not liable. 

Semble (per Lords Blackburn and Bramwell), that 
there is mo rule of insurance law that where 
barratry is the remote cause of a loss it is to be 
looked to rather than the immediate cause. 


Tas was an appeal from a judgment of the Court 
of Appeal (Lord Coleridge, C.J., Brett and Cotton, 
L.JJ.) reported in 4 Asp. Mar. Law Cas. 559, 
9 Q. B. Div. 463, and 47 L. T. Rep. N. S. 181, 
affirming a judgment of the Queen's Bench Divi- 
sion (Field and Cave, JJ.), reported in 4 Asp. Mar. 
Law Cas. 480, 8 Q. B. Div. 318, and 45 L. T. Rep. 
N. S. 713, upon a special case. 

The action was brought by the appellants, the 
owners of the steamship Rosslyn, against the 
respondent, who was one of the underwriters of 
a time policy of insurance, to recover the expenses 
they had incurred in obtaining the release of the 
ship, which had been seized by the Spanish 
revenue authorities under circumstances which 
appear in the head-note in the judgment of 
Lord Blackbarn. 

Webster, Q.C. and Tyser (Myburgh, Q.C. with 
them) appeared for the appellants, and contended 
that the warranty in the policy applied only to 
capture or seizure by belligerents. This seizure 
was not within the warranty, it was the result 
of an act of barratry, which 18 one of the perils 
insured against, and was in fact a continuing act 
up to the seizure. If barratry was not within the 


(a) Reported by C. E. MaLDEN, Esq., Barrister-at-Law. 
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warranty, then a seizure which is the consequence 
of a barratrous act cannot be either. They referred 
to 


Powell v. Hyde, 5 E. & B. 607; 
Kleinwort v. Shepard, 1 E. & E. 447; 28 L. J. 147, 
B 


Ionides v. Universal Marine Insurance Company, 
1 Mar. Law Cas. O. S. 353; 8 L. T. Rep. N 
705 ; 14 C. B. Rep. N. S. 259 ; 

Vallejo v. Wheeler, 1 Camp. 143; 

Roscow v. Corson, 8 Taunt. 684; 

Havelock v. Hancill, 3T. R. 277; 

Heyman v. Parish, 2 Camp. 149; 

Arcangelo v. Thompson, 2 Camp. 620 ; 

Hahn v. Corbett, 2 Bing. 205 ; 

Livie v. Janson, 12 East. 648 ; 

and the following American authorities : 

Waters v. Merchants Louisville Insurance Company, 
11 Peters, 213; . 

American Insurance Company v. Durham, 12 Wend. 
N. Y. Bep. 463; 15 Id. 9; 

Suckley v. Delafield, 2 Caines, 222. 


Cohen, Q.C. and Barnes, who appeared for the 
respondent, were not called upon to address the 
House. 


At the conclusion of the arguments for the 
appellants their Lordships gave judgment as 
follows : 


The Lon» CHANCELLOR (Selborne).—My Lords : 
This is an appeal from a unanimous judgment of 
the Court of Appeal affirming a unanimous jndg- 
ment of the Queen’s Bench Division; and 
believe that all your Lordships agree that it is not 
necessary to call upon the counsel for the respon- 
dent. I am by no means sure that it might not 
be sufficient for metosay simply that I agree with 
the judgments given by Field and Cave, JJ., and 
algo in the reasons which they gave for those 
judgments, and in the reasons which were given 
jn the Court of Appeal. I will, however, make 
one or two observations upon the principal points 
on which the case depends. Everything depends 
upon the construction of the words of the war- 
ranty in the policy, the warranty being “ free from 
capture and seizure, and the consequences of any 
attempts thereat.” The first question which has 
been considered in the argument has been, what 
is the meaning of the words “ capture or seizure P ” 
“Warranted free," clearly means that the insurers 
are not to be liable for the things to which the 
warranty applies. I own that I should have hesi- 
tated, even if there had been no authority, before 
T should have been brought to agree with the view 
which was thrown out in the course of the argu- 
ment, and which Brett, L.J. seemed to think might 
have influenced him if there had not been 
authority against it — [ mean the view that 
“capture and seizure" in such a warranty must 
be taken to mean prima facie belligerent capture 
and seizure only. My reasons for saying so are 
that the word “seizure” is used as well as the 
word “capture.” I am disposed to agree that if 
the word “capture” had stood alone it might 
have appeared to point to a belligerent capture, 
but the addition of the word “seizure” is only 
officious, as I read the warranty, by supposing that 
it is to exclude that narrow construction of the 
word “capture,” and to let in other “ seizures,” 
such as Cotton, L.J. suggests, by means of the 
revenue laws of a foreign state. The facts of this 
case show what the nature and effect of sucha 
seizure is. The ship was seized in every sense 


forcible possession of, and that not for a tem- 
porary purpose, not as incident to a civil remedy 
and the enforcement of a civil right, not as 
security for the performance of some duty or 
obligation by the owners of the ship, but it was 
carried into effect in order to obtain a sentence of 
condemnation and confiscation of the ship; and 
the case states that that would have heen the 
result of the seizure which took place in the 
present instance if money had not been paid to 
redeem the ship from that confiscation and total 
loss. To my mind those facts are properly 
described by the word “seizure” in its natural 
sense, and unless there is something else in the 
policy to show that the word was meant to bear a 
different sense, not inclusive of such a state of 
facts, I should have said in the absence of 
authority, that they were included. But then we 
find that there were two authorities, which show, 
at all events, that these words in such a warranty 
cannot be restrained to a belligerent capture. In 
the case of Kleinwort v. Shepard (1 E. & E. 447) 
there was a capture by a mutinous crew—an act 
which might be described as piracy on the part of 
that crew undoubtedly, and might therefore 
have come within the word “ pirates,” as mentioned 
in the policy, but it was not a belligerent capture 
beyond all doubt. In the other case, Powell v. 
Hyde (5 E. & B. 607), there was no belligerent 
capture, there was an accident. The ship was 
shot at and sunk by a friendly power mistaking 
her for an enemy. "That would certainly not be 
a belligerent capture, but it was regarded as a 
“capture” in the sense which was to be obtained 
from the juxtaposition of the words * capture ” and 
*‘scizure,” and the comparison of them with the 
other words which oconr in the body of the policy, 
and show that it was meant to cover and include 
all sorts of losses of that kind—losses by *' meu- 
of-war,” by ‘‘enemies,” by “pirates,” by 
“rovers,” by “takings at sea,” by “arrests, 
restraints, and detainments of all kings, princes, 
and people.” 

Therefore, both on authority and on principle, 
I reject the idea that these words “capture 
and seizure” can be so narrowly construed 
as to exclude such a seizure as that which took 
place in the present case. But then it is 
contended that if the claim might have been 
made upon the footing of barratry, though there 
was 8 capture or seizure, and though the capture 
or seizure only caused the loss, and there would 
have been no loss withont the capture or seizure, 
yet that if a claim might be made upon the 
footing of barratry, then the warranty does not 
apply. I confess I have never seen how such a 
construction could be put upon the policy and 
the warranty, taken together, without leading to 
consequences altogether destructive of the whole 
operation of the warranty. Because—let me 
suppose the case of a belligerent capture—that 
capture is as much attributable to *' men-of-war " 
or “enemies,” or “taking at sea," as any seizure by 
reason of barratry can be attributed to barratry ; 
indeed, more directly and immediately. Men-of- 
war and enemies might or might not bave taken 
the ship, but their coming into contact with the 
ship, their firing at her—we may suppose their 
placing her in a position of jeopardy—is the first 
step towards “capture or seizure,” which is its 
consequence. Then the argument, if it is sound 


we can put upon the word “seized.” It was taken ! as to barratry, would seem to be sound as to 
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men-of-war and enemies also, that because there | be liable? Upon the facts stated, I cannot doubt 


as an express insurance against those things, 
therefore a “capture or seizure," and consequently 
an attack by men-of-war or enemies, is to be taken 
out of the warranty. I might follow it further as 
to “ pirates,” and as to “restraints and detainments 
of kings, princes, and people.” It is quite manifest 
that the object of thie warranty is, and must be, 
to except such losses, otherwise covered by the 
policy, and coming within its express terms, a3 
arise out of, and are as losses occasioned by, 
“capture or seizure.” That appears to me to be 
equally the case whether remotely it was 
occasioned by barratry or not; in fact, the 
remoter it is the stronger the argument that it 
must be the case as to barratry. Therefore, I en- 
tirely agree both in the conclusions and in the 
reasons of the two courts below. 

Lord BracksuRN.—My Lords: I also agree 
entirely in the result to which the courts below 
have come, ard with one exception, which perhaps 
is not very material, I agree with their reasoning; 
but I think it is necessary to say that I do not at 
present agree in one thing said. A passage was 
cited from Arnould on Insurance (vol. ii., p. 838), 
which lays down that, while it is very true that 
the general rule is that in insurance you look to 
the proximate cause and not the remote cause, 
there is an exception in the case of barratry, and 
that the remote cause may be looked to there. I 
can only say that I think there is no other 
authority for such a rule, and, though certainly 
Field, J. and Brett, L.J. seemed to suppose 
naturally, on the authority of that statement in 
the text-book, that this was a rule of insurance 
law, I, as at present advised, do not think that it 
is. The very instances which are given in the 
passage [rom Arnould are instances in which the 
courts thought rightly or wrongly—I think rightly 
—that the cause of loss was barratry, and that the 
consequence for which the parties were entitled 
to be indemnitied was not a remote consequence. 
That is all I say upon that part of the subject. I 
am merely putting in a protest against what may 
be hereafter cited as being an established principle 
of insurance law. For my own part I do not 
think that it is. 

Now, proceeding from that to the rest of the 
case, I thoroughly agree in the judgments 
which were pronounced below. The policy here 
is in the ordinary Lombard-street form, which 
has been in use for more than a century, and 
contains the ordinary enumeration of the perils 
against the loss from which the underwriters 
undertake to indemnify the assured. Many of 
these, as for instance, * men-of-war." “ enemies," 
“ pirates,” “rovers,” and, I may add, “ barratry 
of the master or mariners,” do not in them- 
Selves necessarily occasion any loss; but 
when by one of these the subject assured is 
taken ont of the control of the owners, there is a 
total loss by that peril, subject to be reduced if by 
subsequent events the assured either do get, or 
but for their own fault might get, their property 
back: (Dean v. Hornby. 3 E. & B. 180.) There 
are other perils, such as *' takings at sea,” * arrests, 
restraints, and detainments of princes,” which 
from their nature involve such a taking of the 
subject insured out of the control of the owners. 
That being the case, supposing there had been 
nO warranty at all, was there a loss here which 
would be one for which the underwriters would 


it, The definitions of barratry in the case of 
Earle v. Rowcliffe (8 Hast. 126) has never been 
departed from. The effect of that case is that the 
act of a captain, for his own purposes and to 
serve his own ends, engaging in a smuggling 
transaction which might tend, and in this case 
did tend, to the injury of his owners, and to 
the ship being seized, is barratry. The captain 
in the present case had done that: he had em- 
ployed the ship for the purpose of carrying 
tobacco. When he was off the coast of Spain he 
caused the engines to be stopped to look out for 
the ship into which he had intended to tranship 
the tobacco in order that it might be smuggled, 
and he proceeded “dead slow” while he was 
looking out for that vessel. That was a ciear case 
of barratry. While he was doing this “two craft 
came alongside with Spanish revenue officers on 
board, whoseized the ship, and took her into Cadiz." 
Now, first of all, was that act of the two Spanish 
revenue officers in taking and seizing this ship, in 
itself one of those matters which would be covered 
by the insurance against the enumerated perils ? 
I cannot myself doubt that it was. I cannot doubt 
that it came quite within the terms, “restraints 
and detention by a prince or people,” namely, the 
Government of Spain, and their seizing the vessel 
was, I think, a thing for which the owners might 
have recovered under that head. But, it was 
also, I think, not at all a remote, but a direct and 
immediate consequence of the barratrous act of 
the captain, and it might, therefore, have been 
recovered forin the old times, when we were par- 
ticular about pleadings under a count in which 
it was laid as being barratry, and the loss as 
being a consequence of it. The case that was 
referred to of Havelock v. Hancill (3 T. R. 277) 
is a case where the party recovered on a count 
for barratry, which would not in itself occasion 
any damage—but it was held good on demurrer— 
and in those days they were particular upon 
demurrer—the count alleging almost identically 
the same thing as happened here, except that the 
seizure was by the English Government for 
smuggling against the English law, instead of 
being by the Spanish Government for smug- 
gling against the Spanish law. That was a 
case in which the underwriters were held to be 
resposible, and 1 think myself that they might 
also have been held responsible if the count had 
alleged the loss to have been occasioned by 
restraint of princes. N d 

Now comes the question, Does this warranty 
free the underwriters from that responsibility ? 
That is the main question. First, let us see 
what the warranty is. There sre warranties 
which in effect merely say, Wo will define the 
sort of adventure in which you shall be engaged 
when we are to indemnify you; for example, 
it shall be warranted that the ship shall not 
sail anywhere except in the Mediterranean, or 
something of that sort, defining the risk which they 
are to encounter; and if the ship goes out beyond 
that distance, then it is like a deviation, she has 
incurred a different kind of risk from that which 
the underwriters undertook to bear—it has become 
altogether a different adventure. That is one 
description of warranty. But there is another 
which has been for a long time used, expressed in 
the phrase “warranted free from” particular 
things. I need only point,as I did in the course 
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of the argument, to the ordinary warranty which | 
is printed at the foot, and has been so for more 
than a century, known as the memorandum, 
“corn, fish, salt, fruit, flour, and seed are war- 
ranted free from average, unless general, or the 
ship be stranded; sugar, tobacco, hemp, flax, 
hides and skins are warranted free from average 
under 5l. per cent. and all other goods; also the 
ship and freight are warranted free from average 
under 3l. per cent., unless general, or the ship be 
stranded, sunk, or burnt.” That kind of warranty, 
“warranted free" in that sense, means that, 
alihough the general terms ofthe policy would 
have covered this, yet, considering tho special 
riskiness of the particular matter, the under- 
writers, unless they are paid a premium for 
consenting to take it in, do not choose to be liable 
where the particular thing happens which they 
have stipulated by this warranty that they shall 
be warranted free from. Now here they are 
“ warranted free from capture or seizure, and the 
consequences from any attempts thereat.” It was 
argued that here they have not been warranted 
free from barratry. That is true; but the barratry 
would itself occasion no loss at all to the parties 
insured if it had not been that the Spanish revenue 
officers doing their duty—tbey were quite right 
in that respect—had come and seized the ship. 
The barratry of the captain in coasting along 
there—hovering, as we should call it, along the 
coast—in order that the small smuggling vessel 
might come and take the tobacco, would have 
done the insured no harm at all. The under- 
writers do undertaketoindemnify against barratry; 
they do undertake to indemnify against any loss 
which is directly sustained in consequence of the 
barratry ; and in this case, I think, as I said before, 


the seizure was as direct a consequence of the 
barratry as could well be. But still, as Field, J. 
says, it was the seizure which brought the 
barratry into operation. I think that is the phrase 
which he nses. The seizure brought the loss into 
existence—it wns a case of seizure. Then why 
should it not be protected by this warranty ? 
The American cases which have been referred to 
are quite different ; they arefounded upon the case 
of Havelock v. Hancill (ubi sup.). There the voyage 
was described as “any lawful adventure," or “ any 
lawful voyage,” and if it had been not a lawful 
voyage it would have been like a deviation. It 
wonld have been a different kind of adventure from 
tbat of which the underwriters took the risk. 
The fact of its being not a lawful voyage would 
have made it one for which they had not engaged 
to be responsible. The underwriter in that case 
might have said: “Non hec in foedera veni. 
I have engaged to indemnify you against the 
risks of a lawful voyage, you engaged in an un- 
lawful voyage.” But the answer was: “This 
was not an unlawfal voyage, for what was done 
here was to engage in a lawful voyage, and the 
barratry of the captain did not make that voyage 
unlawful.” The decision has stood now for a 
century, and has not been quarrelled with. I 
should have thought that that was as plain a 
decision as one could wish for. The American 
courts upon that—with some want of logic, I can- 
not help thinking—drew the infererce that, where 
there was a warranty free from seizure and 
capture in consequence of illicit trading they 
were to hold that it was to be an illicit trading to 
which the insured was a party. I think that is ! 
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what it comes to, or at least to which the owner 
of the ship was a party. I think that it isan illogi- 
cal consequence, and I do not approve of the 
reasoning by which it was come to. But it is 
sufficient to say that it bes nothing todo with 
the present case. There was no illicit trading here, 
there was nothing but the act of barratry. There 
are no such words used here as “ warranted free 
from capture or seizure in consequence of illicit. 
trading,” if that would have made any difference. 
The question then is reduced, as it seems to me, 
to this: When the whole loss was occasioned by 
that which was certainly a“ seizure,” it is within 
the meaning of the warranty? I say certainly it 
is. If it were perfectly res integra there would be 
something to be saidin favour of holding that “cap- 
ture” and “seizure” ought to be limited, or might 
be supposed to be limited, to belligerent risks— 
risks in time of war—although I think that 
there would bea great deal to be said against it. 
But the point is not new. In Kleinwort v. 
Shepard (ubi sup.) the decision was this: the 
seizure was one which was in no wise connected 
with the acta of foreign princes or their subjects, 
it being the act of coolies, who were not pirates 
in the sense of being assniling thieves, for they 
were lawfully in the ship; they were passengers 
who rose in mutiny ; they were nof barratrous, for 
they were not the captain nor the crew, they 
were neither the one nor the other; but it had 
been held in the case of Naylor v. Palmer (10 Ex. 
382), which I argued myself, that whether they 
were pirates or not, it was quite clear that they 
were ejusdem generis, and consequently they came 
within the words “and other perils.” It was 
at least another peril which was clearly covered, 
Now in the case of Kleinwort v. Shepard (ubi 
sup.) it was decided that a seizure of that sort was 
2 seizure within the perils which were warranted 
against. That isin fact a much stronger decision 
than the present. All that is necessary to say 
in the present case is that the warranty is against 
2 seizure by a power. I do not say at all that 
Kleinwort v. Shepard (ubi sup.) is not perfectly 
right. I only say that it goes further than is 
required here, and I also say that I quite agree 
with what was thrown out in the American case, 
and again to-day, that, when a decision has been 
come to and acted upon, which has stood for 
thirty years, as to the construction of such words 
as these, it requires some very strong reasoning 
to justify one in saying that we should now hold 
that where people have used these identical words, 
knowing the meaning which has been previously 
put upon them by a judicial decision, they do not 
mean the same thing. Consequently, I think 
that strong reasoning will be required forreversing 
the case of Kleinwort v. Shepard (ubi sup.). 
But it is enough to say that this was a seizure, 
being the act of the power which made that 
seizure, and therefore that the court below are 
perfectly right in the conclusion at which they 
have arrived. 

Lord Bramwett.—My Lords: I am of the same 
opinion. What was in contemplation by the 
parties in this case may be very doubtful; and 
I should have thought that it was very doubtful 
also what was the meaning of these words 
originally; but a meaning has been put upon them, 
and, that meaning having been acted upon, I 
think it is desirable that it should be abided by, 
because undoubtedly people who make contracts 
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make them in reference to the well-understood | possible, to be free. If the question had come 


meaning of such words, and if that meaning is 
2n inconvenient one they can alter the words, I 
think tbat the meaning of the words which are 
here to be construed is now plain. The warranty 
ig a warranty “free from captureand seizure;" it 
is perfectly general in its terms. Jf the vessel 
bas been captured or seized, and a loss has 
been thereby occasioned, it is within the warranty. 
Now it is said here that the loss was not from 
the seizure, but that in truth it was from the 
barratry, and it is ingeniously suggested that the 
seizure was “ an intermediate step.” But itwas the 
ultimate and final step which occasioned the loss, 
and but for the payment of money the ship would 
have been confiscated, which would have been 
merely a following up of the seizure. One might 
put this case: Snpposing the ship had been 
confiscated and sold, and then the Spanish 
Government, upon some representations made to 
them, had returned a portion of the proceeds, 
would there not have been a loss by seizure? 
There would. And is it not equally so now? To 
my mind that point is really not tenable. But 
then it is said that when barratry is the causa 
remota of the loss it nevertheless may be relied 
upon without reference to the causa proxima. 
Now I will say nothing as to any general rule, 
except to express a doubt as to whether what 
Brett, L.J. said about that matter is perfectly 
correct. I have a misgiving about it, but I do 
not consider it necessary to determine anything 
of that sort here. It is possible that in some 
cases where there has been barratry, and 2, con- 
sequent loss within the perils insured against, 
you might call that a loss by barratry. in my 
opinion you cannot do so in this case. Call it 
an ultimate loss if you like. That ultimate 
loss was by a seizure, and that was warranted 
against. 

Lord Firzeuratp.—My Lords: I entirely agree. 
The question arises on the proper interpretation 
of the limitation of the liability of the insurers 
contained in the clause, “warranted free from 
capture and seizure, and of any attempt thereat.” 
This warranty must be taken to apply to some of 
tbe risks previously enumerated, and to limit the 
otherwise unlimited liability of the insurers. On 
looking back to the enumeration of the perils 
which the policy was intended to cover, we find 
some the generality of which may be the subjects 
of the limitations expressed in the warranty. For 
example, “arrests, restraints, and detainments of 
all kings, princes, and peoples of what nation, 
condition, or quality soever; barratry of the 
master and mariners, and all other perils, losses, 
and misfortunes.” Thecontention of the plaintiffs 
is that the warranty doesnot apply where, as in the 
case before us, the seizure has been the immediate 
consequence of the barratrous act of the master, 
and, on the other band, the defendant insists on the 
literal construction of the warranty as embracing 
all cases in which the ship bas been taken forcible 
possession of by superior power or authority. If 
the latter construction is to prevail, then the 
defendant contends that, the seizure having been 
the immediate proximate cause of the loss, he, 
the insurer, is exempt from liability. The 
question seems a simple one; but, if we depart 
trom the literal construction, we may be led into 
complications and metaphysical refinements from 
which mercantile contracts ought, as far as 
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before us unfettered by authority, and if the 
decision in the court below had been in favour of 
the plaintiffs, I should have been content. But I 
have an invincible objection to uncertainty in the 
interpretation of mercantile contracts. The literal 
interpretation of the exemption would embrace 
all cases of capture or seizure which would other- 
wise have been within the perils insured against, 
and so far as the authorities have gone they are in 
favour of the defendant's contention. I allude to 
Powell v. Hyde and Kleinwort v. Shepard, which 
have been already commented upon. In the con- 
struction of this warranty it is observable that 
capture and seizure do not mean the same 
thing. ‘‘ Capture” would seem properly to include 
every act of seizing or taking by an enemy or 
belligerent. “Seizure” seems to be a larger term 
than “capture,” and goes beyond it,and may reason- 
ably be interpreted to embrace every act of taking 
forcible possession, either by a lawful authority, 
or by overpowering force. I am qnite satisfied 
with, and adopt, the interpretation put upon those 
words in the judgments of the courts below, 
following the views put forward in the cases of 
Powell v. Hyde and Kleinwort v. Shepard (ubi 
sup.) It was urged upon us that it was unreason- 
able and unjust as applied to the present case. It 
appears to me, on the contrary, that the warranty, 
as now interpreted, TH a reasonable stipulation 
jhe insurers to make. T 
for dd the following to be the definition of 
“barratry” given by Willes, J. in Lockyer v. 
Ofley (1 T. R. 252): “ Barratry is every species 
of fraud or knaverey of the master by which 
the freighters or owners are injured." Now it 
is obvious with so loose a definition as that, 
there may be instances of barratry which may be 
either harmless, or effect but a small loss; for 
instance a deviation, or wilful delay. But barratry 
may also consist in a very small matter, over 
which the owners or freighters have no control, 
the effects or consequences of which may bo very 
serious, and I can well understand the prudence 
of insurers stipulating, ‘ We will not be respon- 
sible for seizure caused by some barratrous act of 
the master or crew, rendering not only the ship, 
but also the cargo, liable to confiscation.” Ifsuch 
be the interpretation which is to be put upon tho 
contract, I ask the question, By what was the 
loss occasioned ? I apprehend that there can be 
but one answer to this question, namely, that the 
loss arose from the seizure. There was no loss 
occasioned by the act of barratry. The barratry 
created a liability to forfeiture or confiscation, but 
might in itself be quite harmless. But the 
seizure which was the effective act toward confis- 
cation, and the direct and immediate cause of the 
loss, was not because the act of the master 
was an act of barratry, but that it wag 
a violation of the revenue laws of Spain. 
Now in the same clause of the warranty 
the words are “ warranted free from capture and 
the seizure, and the consequences of any attempt 
thereat.” If in place of the Spanish cruiser 
having seized their vessel she had failed to seize 
her, but in the attempt had sunk the vessel, f 
should have put the same question, “ What 
caused the loss?” and the proper answer 
would have been: ' Not the barratrous act of 
the captain, but the sinking of the vessel by 
the Spanish cruiser.” On these grounds I agree 
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ihat the judgment of the court below should be 
affirmed. 


Order appealed from affirmed; and appeal 
dismissed with costa. 
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SCICLUNA AND ANOTHER v. J. P. STEVENSON; THE 
REONDDA. (a) 


ON APPEAL FROM THE VICE-ADMIRALTY COURT OF 
MALTA. 


Damage—Collision—Narrow channel—Ourrent— 
Special circumstances—Orossing steamships— 
Stopping and reversing—Regulations for Pre- 
au Collisions at Sea, Arts. 16, 18, 21, 22, 28, 
and 24, 


The Straits of Messina between Ganzirri and Faro 
Point on the Sicilian shore and Pezzo Point and 
Alia Fiumara on the Calabrian shore are a 
little less than two miles in width, and are a 
narrow channel within the meaning of art. 21 
Ei the Regulations for Preventing Collisions at 

ea. 

Where one steamship is in such a position with 
regard to another vessel that it is her duty, under 
art. 16 (or, semble, art. 17), to keep out of the 
way of the latter, it 4s not obligatory on her to 
ease or stop and reverse her engines under art, 
18, so long as there is no reason to suppose that 
she will not keep out of the way under the ordi- 
nary action of the helm. 

The R., on rounding Faro Point om her star- 
board side, at a distance of half a mile, into the 
Straits of Messina, observed the A.-L. at a dis- 
tance of about halfa mile and about a point. on 
the starboard bow of the R. The A.-L., being 
also on the Siciliam side of the Stratis of 
Messina, and having that shore on her port side, 
the R. at once put her helm hard-a-port, but 
failed to answer her helm in consequence of a 
strong current. She then blew her whistle 
and stopped and reversed her engines full 
speed. The A.-L. did not ease or stop her 
engines, but put her helm hard-a-port, and 
was struck by the R. nearly amidships and sunk. 
E an action brought by the A.-L. against the 


Held, that the place in question was a narrow 
channel within the meaning of art. 21; that the 
A.-L. was to blame for being on the wrong side 
ofthe channel ; that the circumstances were not 
such as to justify the A.-L., under aris. 23 and 
24, for a a of the aris. 18 and 22; that 
the R. was not to blame for not having eased or 
stopped and reversed on first seeing the A.-L., she 
not being under art. 18, so long as there was no 


(a) Reported by J. P. AsPrNALL and F, W. Barxrs, Esqrs. 
Barristers-at-Law, 
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reason to suppose that she would not answer her 
helm and so clear the A.-L. (a) 


THIS was an appeal from the decision of Sir A. 
Dingli, K.C.M.G., judge of the Vice-Admiralty 
Court of Malta, by which, on the 23rd June 1882, 
ne bad found the French steamer Alsace-Lorraine 
alone to blame for a collision which took place in 
the Straits of Messina about two a.m. on the 30th 
Nov. 1881, between that vessel and the British 
steamer Rhondda, and in consequence of which 
the Alsace-Lorraine, together with her cargo, sank 
and became a total loss. 

At the time of the collision the Alsace-Lorraine, 
& screw-steamer of 375 tons burthen and with 
engines of 75 horse-power, was on a voyage from 
Brindisi to Cette with a cargo of wine; and the 
Rhondda, & screw-steamer of 638 tons burthen 
and propelled by engines of 98 horse-power was 
on a voyage from Marseilles to Samos, in ballast. 

The weather was fine but without any moon, and 
the wind was very light from the S.E. 
_, The action was brought by the underwriters of 
the Alsace-Lorraine and her cargo, and they 
alleged that the Alsace-Lorraine was navigating the 
straits, keeping on the Calabrian shore, which was 
on her starboard side, going about six knots an 
hour, and that the Rhondda, whose masthead light 
had been observed over the point of the Faro (the 
extreme point of Sicily), was observed to round 
that point, and to be steering a course about S.W. 
i8. 3 that the Alsace-Lorraine, whose course had 
on sighting the masthead light of the Rhondda 
over the land been altered a little to starboard, 
had got the Rhondda about one or one and a half 
points on her (the Alsace-Lorraine’s) port bow, and 
that under these circumstances the Rhondda was 
observed to be “ bearing almost directly upon the 
Alsace-Lorraine, and to avoid a collision the helm 
of the latter vessel was put hard-a-port, but not- 
withstanding this step, the Rhondda, which did 
nothing apparently to avoid a collision, ran into 
the Alsace-Lorraine, . . . . striking the Alsace- 
Lorraine almost amidships with such violence that 
she sank in deep water in about twelve or fifteen 
minutes after collision, with the cargo of wine on 
board of her.” 


No special allegation was made in the libel of 
E eee a as, ASL eo! 


(a) The following are the Articles of the Regulations 

for Preventing Collisions at Sea (1880), which were dis- 
cussed in the cage : 
Art. 16. If two ships under steam are crossing soas to 
involve risk of collision, the ship which has the other on 
Re own starboard side shall keep out of the way of the 
other, 

Art, 18. Every steamship when approaching another 
Ship go as to involve risk of collision shall slacken her 
speed, or stop and reverse if necessary. 

t. 21. In narrow channels every steamship shall, 
when it is safe and practicable, keep to that side of the 
fairway or mid-channel which lies on the starboard side 
of such ship, 

_ Art. 22. Where, by the above rules, one of two ships 
is to keep out of the way, the other shall keep her 
course. 

Art. 23. In obeying and construing these rules due 
regard shall be had to all dangers of navigation, and to 
any special circumstance which may render a departure 
from the above rules necessary in order to avoid imme- 
diate danger, 

Art. 24. Nothing in these rules shall exonerate any 
ship, or the owner or master or crew thereof, from the 
consequences of any neglect to carry lights or signals, or 
of any neglect to keeps proper look-out, or of the neglect 
of any precautions which may be required by the ordinary 
practice of seamen or by the special ciroumatances of the 
ORBE. 
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the plaintiffs a8 to any act of negligence on the 
part of the Rhondda except the foregoing; but 
the collision was alleged to have been “impu- 
table solely to the master and crew of the 
Rhondda, and to the negligent and improper navi- 
gation of that vessel in the Straits of Messina,’ 
and to have been “in no way imputable to the 
Alsace-Lorraine or any person on board of her, 
who all did the utmost in their power to avoid or 
prevent the said collision.” 

The defendants, who made no counter-claim for 
the damage sustained by them in the collision, 
alleged that,on entering the Straits of Messina, 
about half a mile from the Faro Light, which was 
on the starboard sideof the Rhondda, and when that 
light was bearing about N.W. ZN., they suddenly 
saw the masthead and green lights of the Alsace- 
Lorraine about half a mile off, and about one 
point on the Rhondda’s starboard bow, “that 
the helm of the Rhondda was at once put hard-a- 
port, but that shefailed to answer her helm, owing 
to the strong current, and that the engines were at 
once stopped and reversed full speed, and the 
Steam-whistle blown, but that about three minutes 
afterwards a collision ensued. . the Rhondda’s 
starboard bow coming in contact with the port- 
side of the Alsace-Lorraine about amidships. and 
considerable damage being done tothe Rhondda.” 
It was also alleged on the part of the 
Rhondda that “the Alsace-Lorraine did not keep 
to the side of the Straits of Messina which lay on 
her starboard side ” (art. 21), and denied that the 
collision was due to any negligence or default of 
those on board the Rhondda, and alleged that it 
"' was entirely caused by the improper navigation 
of the Alsace-Lorraine, and by the neglect and 
default of those on board the latter vessel, who 
failed to comply with the provisions contained 
in art. 21 of the Regulations for Preventing 
Collisions at Sea.” 

The case was heard on documentary proofs 
brought in by the parties, and on evidence given 
viva voce, the proctors of both parties agreeing in 
accordance with a precedent in the court, that 
professional witnesses, Staff Commander A. de 
G. Sutton, R.N., H.M.S. Inflexible, for the 
plaintiffs, and Staff Commander G. K. Moore, 
R.N., H.M.S. Thunderer, for the defendants, 
should be produced before the court for examina- 
tion, and that the judge might freely confer with 
them also in chambers. Many witnesses locally 
acquainted with the Straits of Messina, and of 
whom several were fishing in the straits at the 
time of the collision, were called by both sides, to 
prove on which side of the straits the vessels were 
navigating previous to and at the time of the 
collision, and also as to the direction and force and 
existence of the current at the time and place ; and 
on these three points there was a great conflict of 
testimony. 

A great number of questions were asked both by 
the court and by the parties of the professional 
Witnesses with respect to the existence and effect 
of a current on a ship, and also as to the 
manceuvres performed by both ships. 

On the 23rd June the learned Judge delivered a 
judgment dealing at great length with the evi- 
dence, but finding that a channel of a width of 
1 mile 1600 yards (the average width of the 
straits between Ganzirri and Faro on one—the 
Sicilian—side and Pezzo Point and Alta Fiumara 
on the other, the Calabrian) was unquestionably 


a narrow channel within the meaning of the rule. 
That the Rhondda met the Alsace-Lorraine on 
the side of the Straits which lay on the former 
vessel’s starboard side. That at the moment when 
the Rhondda ported her helm to avoid meeting 
the Alsace-Lorraine there was a current running 
northwards, and thaf, there was nothing to lead to 
a belief that there was not also a counter-currenb 
which produced the whirls shown on the chart by 
scrolls. That there was nothing to exclude the 
possibility, or even probability, that the Rhondda 
might have had her bow in one eddy and her 
stern in another at the time of porting her helm, 
and that her answering her helm in that case 
would be retarded. That there was no reason for 
not giving credit to the evidence that the helm 
of the Rhondda was ported, but the ship did not 
answer owing to a current which took her on her 
starboard bow. That when the captain of the 
Rhondda gave the order for porting he had no 
reason to suspect that the ship would not obey 
the helm, and . . . that if that manœuvre had 
been successful the collision would have been 
avoided. That if between the order for porting 
and the order for stopping and reversing the 
engines a minute elapsed +++ no procrastination 
could be imputed to Captain Stevenson, or to any 
person on board the Rhondda ; and that, seeing 
the danger of a collision, he, Captain Stevenson, 
took all the precautions in his power to avoid it. 
That the Alsace-Lorraine was not justified in 
porting, as the vessels were not meeting end on 
within the meaning of rule 15, nor was the circum- 
stance that the Rhondda did not come to star- 
board a special circumstance such as within 
articles 23 and 24 to excuse the Alsace- Lorraine 
for porting. That the Alsace-Lorraine was 
approaching the other ship in a manner to involve 
a risk of collision, and nevertheless she did not 
slacken her speed or reverse her engines, That 
the plaintiffs had not made out their case, and 
that they had failed in proof of the libel by them 
given: and he dismissed the defendants from the 
suit and condemned the plaintiffs in costa. 


From this judgment the plaintiffs appealed, 
alleging in their case the following reasons for its 


reversal : , ^ 

it appears by the evidence that the Alsace- 
BR sae aerate with all due and proper 
care in & proper and seamanlike manner, and in accord- 
ance with the rules of navigation. . 

(2) Because the judgment of the court below is wrong 
in ruling that the Alsace-Lorraine infringed art. 21 of 
the Regulations for Preventing Collisions at Sea, 

(3) Because it appears by the evidence that the 
Rhondda was navigated in a careless manner, and 
without a proper look-out being kept on board her, and 
without taking proper measures with helm or engines for 

ing into the straits. 
Poy Beale the Rhondda did not keep out of the way 
of the Alsace-Lorraine, as it was her duty to do. 

(5) Because the Rhondda was not prevented from 
keeping ont of the way of the Alsace-Lorraine by any 
current as alleged. , ; i . 

(6) Because the Alsace-Lorraine was right in porting 
when and as she did. ; 

(7) Because it was not the duty of the Alsace-Lorraine 
to starboard. 

The respoudent, on the other hand, maintained 
in his case that the judgment ofthe court below 
was right, and that it should be affirmed ard the 
appeal dismissed with costs for the following 
reasons : 


(1) Because the manceuvres executed andattempted by 


116 


MARITIME LAW CASES. 


EMI. MM ———————————— 


Priv. Co.] 


SCICLUNA AND ANOTHER v. J. P. STEVENSON ; THE RHONDDA. 


[Priv. Co, 


————————————————————————————————————ÉÉ- 


those on board the Rhondda were the right and proper 
manœuvres, 3 

(2) Because the Alsace-Lorraine was seen as soon aa it 
was possible to see her in the position in which she was, 
and after seeing her nothing was neglected on board the 
Rhondda to prevent the collision. 

(3) Because the Rhondda was navigated in a proper 
manner. and on that side of the fairway or mid-channel 
of the Straits of Messina which lay on her starboard 
side, the said straits being & narrow channel within the 
meaning of art. 21 of the International Regulations for 
Preventing Collisions at Sea. 

(4) Because so far asthe Rhondda was concerned the 
collision was an inevitable accident. A 

(5) Because the Aisace-Lorraine was navigated inan 
improper manner, and was not kept on that side of the 
fairway or mid-channel of the Straits of Messina which 
lay on her starboard side, the said Straits of Messina 
being & narrow channel within the meaning of art. 21 of 
the International Regulations for Preventing Collisions 
at Sea, and it being at the time safe and practicable for 
the Alsace-Lorraine to keep to that side of the fairway 
or mid-channel which lay on her starboard side. 

(6) Because there was no properlook-ont kept on board 
the Alsace-Lorraine, in consequence of which the 
Rhondda was not seen in proper time, and the 
manceuvres executed and attempted on board the 
Rhondda were not observed as they should have been. 

(7) Because those on board the Alsace-Lorraine im- 
properly neglected to keep their course. 

(8) Because the helm of the Alsace-Lorraine was im- 
properly ported when the Rhondda was observed before 
the collision. 

(9) Because the helm of the Alsace-Lorraine was 
improperly put hard-a-portand her course directed across 
the bow of the Rhondda before the collision. 

(10) Because, when the Alsace-Lorraine was approach- 
ing the Rhondda in such a manner as to involve risk of 
collision, those on board of her failed to slacken her 
speed, or to stop and reverse their engines. 

(11) Because the said collision and the damages con- 
sequent thereon were caused wholly by neglect or default 
ofthe Alsace-Lorraine, or some person or persens on 
board of her, and were not caused or contributed to 
N A Rhondda, or by any person or persons on board 
of her. 


The appeal came on for hearing before the 
Judicial Committee of the Privy Council, assisted 
by nautical assessors, on the 31st May, and was 
heard on that day and on the ist, 2nd, and 5th 
June. 


Russell, Q.C. and Dr. Phillumore (with them 
Dr. Stubbs) for the appellants.—The judgment of 
the court below is wrong, and must be reversed. 
The learned judge found the Alsace. Lorraine to 
blame onthree grounds: (1) Because the place where 
the collision happened is, he says, & narrow channel, 
and because the Alsace-Lorraine wason the Sicilian 
side of it. This consists first of a misapprehen- 
sion of the scope of art. 21, and secondly of a view 
of the position of the Alsace-Lorraine which is 
nob borne out by the evidence. Art. 21 was 
never meant to apply to a sea passage nearly 
two miles wide, and in which there is room for any 
probable number of ships to pass &nd cross one 
another. A provision similar in terms to this was 
contained in the Merchant Shipping Act 1854 
(17 & 18 Vict. c. 104), s. 297. That section was 
repealed by the Merchant Shipping Act Amend- 
ment Act 1862 (25 & 26 Vict. c. 63); but whilst it 
was in force, in no instance is there a case reported 
where it was held to apply to a channel like this. 
It was, and this article is, meant to apply to the 
crowded navigation of narrow rivers : 

The Panther, 1 Spinks, 31. 
The rule is in fact meant to apply only to 
those channels which are so narrow as to render 
the performance of the ordinary manœuvres 


for vessels passing and crossing each other 
dangerous, which certainly is not the case in a 
place two miles broad. But even if this were to 
be held a narrow channel, the evidence does not 
support the view that the Alsace-Lorraine was 
nearer to the Sicilian than the Calabrian coast. 
It will be found, on carefully weighing the evidence 
and the answers of the experts, that she was, for 
practical purposes, near mid-channel. The second 
ground on which the learned judge finds the 
Alsace-Lorraine to blame is for porting her helm ; 
but, if it was right for the Rhondda to port so as 
to pass port side to port side, we had aright to 
expect she would port, as indeed she had been 
doing, to come round the Faro Point, and if we 
were justified in that expectation, our porting 
could not do any harm, but would facilitate her 
manœuvre. The third ground of blame alleged is 
that we did not stop and reverse. The answer is, 
that we were not bound to stop and reverse ata 
time when by the exercise of ordinary care and 
skill the Rhondda could have avoided us. Solong 
as this was the case we were not approaching so 
as to involve risk of collision, and when we find 
that by the neglect of the Rhondda so to 
marcuvre with her helm as to keep out 
of our way, as it was her duty to do, and see 
that vessel at a few ship’s lengths off coming 
straight down on us without altering her course, 
we are put by her action in a position such as 
to render a departure from the rules not only 
justifiable, but necessary, under art. 23. Had we 
stopped our vessel right in the way of the 
approaching ship, it would at once have rendered 
2 collision absolutely inevitable; the only way to 
attempt to avoid it then was to go on full speed, 
80 as, if possible, to get clear before she reached us. 
The Alsace-Lorraine was not therefore to blame 
on any of the grounds alleged against her. The 
judge was also wrong in finding the Rhondda not 
to blame. If the current exists, a person in 
charge of a ship should make himself acquainted 
with its direction and force, and if he is not 
acquainted, especially in a place like this, where 
no doubt at certain times the currents are very 
violent, he should take a pilot who does know 
about them. It amounts to this, if the current 
existed the master of the Rhondda negligently 
omitted to make himse l; acquainted with it and 
to take measures to guard against its effects. If 
it did not exist, he has no excuse for not keeping 
out of our way. There can be no doubt that 
under art. 16 he was bound to keep out of the 
way. The real cause of this collision, however, 
was the bad look-out on board the Rhondda. There 
can be no excuse for her not having seen the 
Alsace-Lorraine until the Rhondda had actually 
come round Faro Point and straightened her 
course to S.W., ata distance of half a mile from 
the land—a distance which, the joint speed of 
the two vessels being fifteen miles an bour, would 
be traversed in two minutes, a space of time in 
which the use of the helm alone could nob 
Avoid a collision. She was also to blame be- 
cause, when she did discover us at that short 
distance in a position in which it was her duty 
under art. 16 to keep out of the way, she did 
not at once stop and reverse. The non-observance 
by the Alsace-Lorraine of arts. 18 and 22 was 
justified under the circumstances by art. 23, 
and within the principle on which, in the case 
of The William Frederick v. The Byfoged 
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Christensen (4 App. Cas. P. C. 669; 4 Asp. Mar. | 
Law Cas. 201; 41 L. T. Rep. N. S. 535), the 
Judicial Comwittee held that the William 
Frederick was justified in luffing, the Byfoged 
Christensen pertinaciously refusing to keep out of 
the way; and the conduct of the Rhondda, even 
assuming the current to have operated as alleged, 
is condemned by the case of The Khedive (5 App. 
Cas. H. L. 876; 4 Asp. Mar. Law Cas. 360; 43 
L. T. Rep. N. S. 610), as in the relative positions of 
ihe vessels at half a mile distantshe was bound to 
keep ont of the way, by stopping and reversing, 
there being already danger of collision apparent to 
her, though not to the Alsace-Lorraine, on whom 
the onus of getting out of the way did not lie, and 
who had a right to expect the Rhondda to perform 
her duty. 


At the close of the appellants’ argument, and 
after consultation, the Committee informed the 
respondents’ counsel that they were of opinion 
that the Alsace-Lorraine was to blame, and 
directed them to confine their arguments to the 
question whether the Rhondda was not also to 
blame for not seeing the Alsace- Lorraine sooner, 
and for her manceuvres after seeing that vessel, 
especially in not stopping and reversing at an 
earlier period. 


Webster, Q.C. and Dr. Raikes for the respon- 
dent.—Those on board the Rhondda could not 
have seen the Alsace-Lorraine at an earlier period 
than they did. It is impossible to see the side 
lights over the land, and the Alsace-Lorraine being 
a small vessel, her masthead light would be at | 


avery small elevation; and therefore, even if the 
masthead light of the Rhondda, which was a 
vessel nearly double her size, was ever visible to 
the Alsace-Lorraine over the point, it does not follow 
that the masthead light of the Alsace-Lorraine 
Was ever visible to the Rhondda. As soon as 
the point was cleared the Alsace-Lorraine was 
seen in shore and coming out from the shore, her 
lights being mixed with the shore lights on the 
Sicilian coast. ‘The Rhondda would have no 
reason to expect & steamer coming towards her on 
that coast in breach of the regulations, and there- 
fore one white light amongst many, which would, 
as the Rhondda came round the point, be altering 
their relative position to each other as seen from 
that vessel, would not particularly draw attention 3 
had the light been that of & sailing ship lawfully 
there, there would have been no difficulty in clear- 
ing her, as there being little or no wind, she would 
be making no way through the water, and the 
least movement of the helm of the Rhondda would 
have cleared her. As soon as the lights were 
made out at a distance, which must have been 
more than half a mile, although the Alsace- 
Lorraine was already in the wrong for being 
where she was, the Hhondda acted in the right 
way, having a red light one or one and a half 
Points on her starboard bow. She had no reason 
to suppose that she would not alter one point under 
an hard-a-port helm in the distance of over half 
a mile which intervened between her and the 
Alsace: Lorraine; and therefore, whilst there was no 
reason to suppose that she would not answer her 
Port helm, she was not approaching the Alsace- 
Lorraine so as to involve risk of collision within 
the meaning of art. 18. That article did not 
apply until it became apparent that the ship from 
some cause did not answer her helm. When that | 


was apparent it became at once evident that there 
was danger of collision, aud then it became the 
duty of the Rhondda to stop and reverse, which 
she did. The Khedive (4 Asp. Mar. Law Cas. 
360; 5 App. Cas. 876; 43 L. T. Rep. N. S. 610) 
is really a direct authority in our favour. It is 
not held there, or in any other case, that the duty 
to stop and reverse arises whilst there is no 
reason to suppose thaf the ships will not clear by 
the ordinary manceuvres of the helm, because, so 
long as that is the case, there is no * dangerof col- 
lision.” It is only when from any cause the col- 
lision cannot in all human probability be 
avoided by the action of the helm, that the duty 
arises to stop and reverse, and as soon as that duty 
arose it was performed. Had the Alsace-Lorraine 
stopped and reversed when we did, and when our 
whistle gave her notice of something unusual, the 
collision could not have occurred, and therefore 
no blame can be attached to the Rhondda, the 
existence and direction of the current at that par- 
ticular point being unknown. No inference adverse 
to the Rhondda can be drawn from the fact that 
she has not counter-claimed or brought a Cross- 
action ¡for her damage, for the Alsace-Lorraine 
having sunk, there was no res to arrest and sue, 
and therefore the defendants would have got no 
fruit from a judgment in their favour, the owners 
of tho Alsace-Lorraine being French, and having 
no property in Malta or this kingdom. 


Dr. Phillimore in reply.—In addition to the 
cases mentioned above, reference was made in the 
argument tothe case of The Jesmond and, Earl, of 
Elgin (L. Rep. 4 P.C. 1; 1 Asp. Mar. Law Cas. 
150; 25 L. T. Rep. N. S. 514). 

June 4,—The judgment of the Committee was 
delivered by 

Sir J. Hannen.—The first question to be con- 
sidered in this-wase is, whether or not the Strait 
of Messina is a narrow channel which makes it 
the duty of a vessel passing along it to keep to 
its own starboard side. Their Lordships do not 
propose to define what is a narrow channel, or to 
lay down what particular width or length will 
constitute it. It is sufficient to say that they are 
of opinion that this isa narrow channel within the 
meaning of art. 21 of tae Regulations for Pre- 
venting Collisions at Sea allowed by Her Majesty 
in Council on the 14th Aug. 1879, and that they 
concur in the opinion which the learned judge in 
the court below has expressed upon that point, 
It has not been suggested that there were any 
circumstances which would excuse the departure 
from the rule if it be applicable. But the con- 
tention in the court below was that there had 
not been an infringement. The whole pua 

idently proceeded upon a consciousness on the 
AR on board the Alsace-Lorraine, that 
to establish that they were not to blame, they had 
to prove that she was keeping along the Calabrian 
coast; but their Lordships concur with the 
learned judge of the court in Malta that this con- 
tention has not been established, and that the 
evidence is really overwhelming that the course 
of the Alsace-Lorraine was along the Sicilian 
shore, and therefore that she infringed the rule 
contained in art. 21, without which infringement 
on her part the accident could not have happened. 
It follows, therefore, that the onus ig upon the 
Alsace-Lorraine to prove that those on board the 
Rhondda were wholly or partly to blame. 
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It was contended on behalf of the appellants that, 
if the Rhondda had kept a good Jook-out, she ought 
to have seen the Alsace-Lorraine sooner than she 
did, and that if she had done so the accident might 
have been avoided; and they complain that the 
learned judge in the court below did rot deal with 
this point; but i5 does not appear that it was ever 
insisted upon in the court below. If the appellants 
had intended to raise that point, questions should 
have been put, and an opportunity given at the 
trial to the opposite party to remove any doubt, 
if any doubt existed upon the subject. Their 
Lordships are of opinion that the fact that the 
Alsace-Lorraine was not seen by the Rhondda 
across the neck of land to the west of Faro may 
be dismissed from consideration, as it is probable 
that when the <Alsace-Lorraine had passed over 
from Pezzo Point to Sicily and was close under 
the shore it would be impossible that its lights 
should be seen by the Rhondda. It is, however, 
admitted that the Rhondda did not see the 
Alsace-Lorraine until she herself had rounded 
or was round—the phrases differ—the Faro 
Point; and the question is, whether there 
was negligence on her part in this respect. 
Questions have arisen as to the exact position 
of the two vessels at the time when they first saw 
oneanother. Both the captain and the man at the 
helm of the Rhondda speak of the white light of 
the Alsace- Lorraine being mixed with the lights of 
Messina; and if a line be drawn from some point 
of that considerable tract which may be included 
in the general name of Messina—there may be 
lights along a considerable extent of coast, and we 
do not know what particular lights they refer to— 
that would bring the Rhondda to a point somewhat 
to the north-west of the position in which she 
is roughly indicated to be by the drawing upon 
the chart. That, however, is so entirely out of 
any proportion that it affords buta very uncertain 
guide. There can be no doubt that the Rhondda 
was coming round under a porb helm, otherwise 
she could not have got into the position in which 
the witnesses for the Alsace-Lorraine allege she 
was ; and, assuming her to be ona line drawn from 
Messina past the coast and beyond Capo di Faro 
at half & mile outside the Faro light, as ib is said 
she was, and putting the Alsace-Lorraine at the 
same distance, not exceeding half a mile, on the 
other side, it would make them a mile distant 
at the time when they first sighted one another. 
That distance would not be traversed in a straight 
line, and therefore it would give more than a mile 
to be travelled ; but, extending it even to a mile and 
a half, it does not give a space which would take 
any very considerable time for these vessels to 
cover, having regard to the speed at which they 
were going, one of them at the rate of nine miles 
an hour and the other six. Now here is the 
positive statement of the captain of the Rhondda, 
supported by the evidenco of the helmsman and of 
the chief mate, that, as soon as the Alsace-Lorraine 
was seen emerging from the Faro Point, the 
process of porting the helm of the Rhondda was 
ordered, and was carried out. The explanation 
given by Stevenson, the captain, is contained in 
these words: he says, “she appeared to be coming 
out from the land, as she was too close to the land 
of Sicily.” Silly, the helmsman, is asked, “ How 
was it you did not see the other steamers’ lights 
before P (A.) Because, I suppose, she was 
steaming very close to the Sicily coast. We did 


not see her light before werounded the Faro Point.” 
That is the evidence given by them, which was 
accepted by the learned judge below. He found 
that as soon as the Alsace-Lorraine became visible 
to the Rhondda the order to port the helm was 

iven, and that it was carried out; and their 

ordships are not in a position to hold that he 
arrived at an incorrect conclusion. Now, if that 
was the order given, and if that order was so 
carried out, was it a wrong manœuvre? It 
was not suggested in the court below that 
it was a wrong manœuvre. The case pre- 
sented and maintained by Leliévre was, that 
the accident happened because the Rhondda did 
not continue to port her helm. ‘That is the 
contention. He says that she was under a port 
helm, that she ought to bave continued so, and 
that if she had been so, there would have been no 
accident. Now, in answer to the questions 
which were put to the experts, and which form 
part of the record, they say, in the state of things 
which existed, or appeared to exist, when the 
Rhondda saw the Alsace-Lorraine coming out from 
the Faro Point and showing her red light, it was 
the duty of the Rhondda to keep out of the way ; 
and that of course is obvious under the rule. They 
further say that there was time to do it. So no 
doubt there would have been unless some obstacle 
had arisen. Further they say that she might have 
reversed in three minutes and in the distance of a 
mile. That will be dealt with presently. Then 
they say that at the time when she discovered, if 
it be true that she did discover, that she was not 
obeying her helm, it would have been impossible 
for the collision to be avoided by the Rhondda 
going round to her own port side; but that it was 
the duty of the Rhondda, when a risk of collision 
arose, to slacken or stop and reverse. The con- 
tention on the part of the Rhondda is that this 
is precisely what she did; and their Lordships 
are of opinion that this is established. 

The next question is whether or not the Rhondda 
failed by her own fault to keep out of the way of 
the Alsace-Lorraine under the 16th article; and 
that, no doubt, was the substantial question as to 
the conduct of the Rhondda which was contested 
in the court below. Lelièvre says, ' As soon as 
the Rhondda saw our manœuvre she ought to have 
starboarded, that is, gone to the starboard ond 
passed astern. If the Rhondda had continued her 
way without deviation she would have avoided the 
Alsace-Lorraine, but she made a movement to port, 
and that caused the collision." He goes so far as 
to say, that not merely was there a cessation to 
keop the course round, but that she actually went 
the other way, which might be the effect of the 
current, if in fact it was strong enough to push 
her in that direction, The evidence of Stevenson, 
Silly, Bray, and Hookey shows that the order to 
hard-a-port was given, and that no other order was 
given, but that, in fact, it did not take effect. 
Now, if that evidence is to be relied upon—and the 
learned judge had the opportunity of seeing these 
witnesses and hearing the manner in which they 
gave their evidence, and their Lordships cannot 
say that he was not justified in believing their 
evidence—that disposes of the case; because, if 
once it is established that the order to port was 
given, and that if it had been carried out it would 
have taken the Rhondda clear of the Alsace- 
Lorraine, then, if the Rhondda was prevented 
from carrying out that manoeuvre, it becomes 
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merely an interesting speculation what the actual 
cause was. Undoubtedly it was strongly in 
evidence that there was such a stream at this place 
whether if be called current or eddy, and that it 
was calculated to have an effect in the manner 
suggested on a vessel coming round into the neck 
ofthe channel. It is easy to conceive, when one 
looks at the confirmation of the coast, that this 
current would be deflected by the Faro Point, and 
would be felt upon the starboard bow of a vessel 
precisely at the point where the Rhondda had 


arrived. There is the statement that this did take | 


place. If it be the fact that it took place—which 
must depend, of course, upon the veracity of these 
witnesses—it remains only for the experts to 
reconcile their theory with the fact, and the fact 
cannot be displaced by their theory. Their Lord- 
ships are of opinion that there was abundant 
evidence in support of the conclusion the court 
did arrive at, that there was a current or eddy 
which had the effect on the action of their vessel 
alleged by the witnesses on board the Rhondda. 
Bat it is further contended that precautions ought 
to have been taken by the Rhondda to avoid this 
current, or whatever it is to be called, because it 
is found noted in the charts, and must be taken 
to be a thing that persons navigating this 
channel ought to have in their contemplation. 
But there is nothing to show that, under ordinary 
circumstances, there would be any risk in a vessel 
coming round there. The current and the eddy 
are variable. Nobody can tell for certain that 
they will be felt at a particular place; and, 
above all, the Rhondda had no reason to anticipate 
that the operation of the current or eddy would 
have any bearing upon her duty with reference 
to the Alsace-Lorraine, because she had a right 
to expect that the coast would be clear from 
steamers coming oui in the direction in which the 
Alsace-Lorraine was. 

Then, further, it is said that, at any rate, 
she violated her duty in not reversing her engines 
sooner. The vessels were about a mile apart 
from one another when first sighted. As 
they were meeting, she would not have so 
much as a mile to go to come to the point of 
collision. Her engines were reversed, which it 
appears would take from two to three minutes. 
It appears that they had already been completely 
reversed, so that twelve revolutions had been 
faken at full speed astern, and therefore that 
shows that for a very considerable portion of the 
time we are now dealing with the order had been 
given to reverse her engines, and that this order 
had been complied with, since her engines were 
actually going astern at the time of the collision. 
Then, if this be so, all the time that has to be 
accounted for is the shorb period between seeing 
the Alsace-Lorraine and the order being given 
that the engines should be reversed. The reason 
given for its not having been done sooner is, that 
16 was not until the captain found that the vessel 
was not obeying her helm that he became aware 
of the necessity of taking this step of reversing 
the engines. Their Lordships are of opinion that 
if that was the fact, as they, with the learned 
Judge below, come to the conclusion that it 
was, then no blame can be imputed to the captain 
of the Rhondda for not having stopped and 
reversed sooner. Upon this point, the case of 
The Khedive has been referred to; but it will be 
found that if is not alppicable to the present case. 
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By that decision the wholesome rule was laid 
down tha$ where one of these regulations has 
prescribed something to be done, the captain of 
a vessel who departs from it will not be justified 
merely by its being thought that a man of 
ordinary skilland nerve would do as he did; if 
he sees there is danger of collision, then it is his 
duty to obey the rule. In that case it was 
thought to be clear that the captain did see there 
was danger of collision, and therefore that he 
could not be excused for not having obeyed the 
rule. But Lord Blackburn points to the state of 
facts which, as had been found by the learned 
judge below and their Lordships also found, 
existed in this case, for he says : “ I think, further, 
that where a sudden change of circumstances 
takes place which brings a regulation into 
operation, though the thing prescribed by the 
regulation is not done by the person in charge, 
yet the regulation can hardly be said to be 
infringed by him till he knows or ought to have 
known, and but for his negligence would have 
known of the change of circumstances : (5 App. 
Cas. 894; 4 Asp. Mar. Law Cas. 360; 43 L. T. Rep. 
N. S. 610.) Lord Watson says, to the same effect : 
“ Had it been possible to hold upon the evidence 
that the period in question was so brief, and: the 
Voorwart's sudden change of course so startling, 
that the captain could not be fairly expected to 
suppose, and did not believe the fact, that a 
collato was imminent before he gave the order 
to stop and reverse, I should in that case have 
acquitted the Khediveof fault on the ground that 
the 16th article could not reasonably be held to 
apply before the moment at which it was actually 
obeyed.” That is the state of facts which their Lord- 
ships are of opinion existed here. The captain gave 
the order to hard-a-port. Ifthe ship had obeyed 
her helm she would have been taken clear, and no 
collision would have taken place. It was only 
when the captain discovered that his vessel was 
not obeying her helm that the risk of collision 
appeared to him, and it was only then that it 
became his duty to stop and reverse ; and that is 
precisely what he says he did, and what the fact 
of the engines being already working in the 
opposite direction when the collision took place 
proves he had done at a period of two or 
three minutes before the collision took place. 
With regard to the case of The Earl of Elgin, (4 
Privy Council Appeals, 1; 1 Asp. Mar. Law Cas. 
150; 25 L. T. Rep. N. S. 514), the marginal note very 
plainly shows that ib is in no way an authority 
against the view that has been presented in this 
case: “Art. 16 of the Admiralty Regulations for 
Preventing Collisious at Sea only applies when 
there is a continuous approaching of two steam- 
ships. When twoships under steam ‘are meeting 
end on or nearly end on, so as to involve risk of 
collision’ as providedfor in Art. 13, and one of 
them at a proper distance ports her helm suffi- 
ciently to put her on a course which will carry 
her clear of the other, and enable her to pass on 
the port side, she thereby determines the risk, 
and is not;approaching another ship so as to 
involve risk of collision within the meaning of 
art. 16, and is not bound to slacken speed or 
stop.” Applying that ruling to this case, when 
the Ithondda’s helm was put hard-a-port, that 
manœuvre, if it had been successful, would have 
put her on such a course as would have deter- 
mined the risk, and therefore the duty of slacken- 
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ing speed did not arise. It only arose when it 
was discovered that this mauceuvre could not be 
carried out. 

Adopting this view of the case, it becomes 
immaterial to consider the other measures 
of the Alsace-Lorraine which were taken after 
her sighting of the Rhondda; because their 
Lordships are of opinion that it in established that 
the Alsace-Lorraine, by proceeding along the 
wrong side of the channel, and coming out sud- 
denly from under tht land at that side, occasioned 
the collision which afterwards happened, and that 
sbe has failed to establish that the Rhondda, by 
anything she did, contributed to it, or could in any 
way have avoided it, but that she was prevented 
from doing that which would have avoided 
the collision by the action of the current or 
eddy upon her in the manner which has been 
described by the several witnesses. Their Lord- 
ships are therefore of opinion that this appeal 
should be dismissed with costs, and they will 
humbly advise Her Majesty to that effect. 

Solicitors for the appellants, Stokes, Saunders, 
and Stokes. 

Solicitors for the respondent, Waltons, Bubb, 
and Walton. 
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APPEAL FROM THE PROBATE, DIVORCE, AND ADMIRALTY 
DIVISION (ADMIRALTY). 
Collision — Wages — Maritime liens — Priority— 
Foreign ship—Proceeds of sale. 

The plaintiffs in a damage action, in which a 
foreign ship proceeded against has been sold by 
order of the court, and the proceeds brought into 
court to satisfy the claims against her, having no 
effective remedy except against the ship, are 
entitled to payment of their claim out of the 
proceeds in precedence to the seamen's claim 
against such proceeds for wages earned on the 
ship subsequently to the collision. 

Quare, would this decision apply to the case of a 
British ship ? 


Tits was an appeal from a decision of Sir Robert 
Phillimore in a damage action instituted Nov. 24, 
1881, by the owners of the English barque Paria 
against the Russian barque Elin. The collision 
took place in the Downs on the 21st Nov. 1881. 

After the collision salvage services were 
rendered to the Elin, in respect of which an action 
was commenced on the 11th Jan. 1882. 

On the 19th Jan. 1882 a wagesaction was brought 
against the Elin by her master and crew. 

On the 25th Des. 1881 liability was admitted in 
tbe damage action, and on the 10th Feb. 1882 the 
Elin was sold, realising 7261. 18s. 9d., which was 
paid into court. , 

On the 2nd May 1882 judgment was given for the 
plaintiffs in the salvage action, and 2431. 18s. 8d. 
(a) Beported by J. P. AsrrNALL, and F. W, RAIKES, 

Barristers-at-Law. 
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was paid out of the proceeds in court to the 
salvors’ solicitors. 

On the 7th March 1882 judgment in the wages 
action was given for the plantiffs in the sum of 
1231, 128. 1d. 

The balance in court being 4831. 0s. 1d., and the 
damage sustained by the Paria exceeding 12001., 
a summons was taken out by the owners of the 
Paria calling upon the defendants to show cause 
why the 4831. 0s. 1d. should not be paid out to 
them, and the plaintiffs in the wages action moved 
the judge in court to order that their claim should 
be satisfied out of the 4837. 0s. 1d. On the hear- 
ing of the summons and motion it was agreed to 
state a special case. 

The special case was as follows :— 

1. On the 21st Nov. 1881 the Russian barque 
Elin, when in the Downs, while on a voyage from 
Skelefica to Cette, with a cargo of wood, came 
into collision with the English barque Paria, in 
which collision both vessels sustained damages. 

2. On the same date, after the collision, salvage 
services were rendered to the Elin by salvors, and 
with their assistance the Elin was safely brought 
by her own crew into the port of London, and to 
a discharging berth, where the discharge of her 
cargo, which was not completed until the 24th 
Dec. 1881, was performed by the said crew, and a 
large sum for wages, which would otherwise have 
been paid to labourers from the shore, was saved. 

3. On the 24th Nov. 1881 the owners of the 
Paria commenced this action against the Flin and 
her freight to recover damages occasioned by the 
said collision, and the Hlin was arrested. 

4. On the 11th Jan. 1882 an action for salvage 
was commenced on behalf of Pilcher and others 
for some of the services rendered as hereinbefore 
stated to the Elin and her cargo. Another 
action for the other services was on behalf of 
Buchan and others commenced on the 28th Jan., 
and by an order of cosrt, dated the 18th Feb., 
these two actions were consolidated. On the 
2nd May 1882 judgment was given in these con- 
solidated actions, by which judgment the sum of 
5001. and costs were adjudged to the plaintiffs in 
the said consolidated actions. 

5. On the 28th Dec. 1881 the owners of the Elin 
admitted liability for the damage occasioned by 
the said collision, and determined to abandon the 
voyage and not to repair the Wlin, and the owners 
of cargo on board the Elin thereupon obtained 
their property in London from the owners of the 
Elin without paying any freight, except an 
advance paid to the master at the port of loading 
on giving bail to answer the claim in the con- 
solidated salvage action. The cargo was dis- 
charged by the crew of the Hlin, as previously 
stated. 

6. On the 19th Jan. 1882 an action (1882, K. 
No. 61) was commenced in the Admiralty Division 
of the High Court of Justice, on behalt cf the 
master and crew of the Elin, against the Ein and 
her freight for wages from the month of May 1881 
to the 15th Jan. 1882, on which date all these 
plaintiffs, except the master, were dismissed from 
the ship, and up to which date all these plaintiffs, 
except the master, had remained in the service 
of the ship. These plaintiffs also claimed ten 
days' double pay and the expenses of their journey 
home. 

7. On the 7th Feb. 1882 the owners of the Paria 
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Hlin, and the Hlin was subsequently sold by the 
marshal after her cargo had been discharged as 
aforesaid, and the full proceeds were paid into 
court. 

8. On the 7th March 1882 the plaintiffs in the 
wages action other than the master obtained judg- 
ment for the wages and ten days' double pay and 
their expenses home, and the plaintiff, the master, 
obtained judgment for the expenses of his return 
home, his wages having been by special agree- 
ment made payable only out of freight earned. 

9. The salvors have received their salvage, so far 
as it was adjudged against the Elin out of the 
fond paid into court as stated in paragraph 7, and 
the balance ig insufficient to satisfy the claims of 
the Paria and of the crew. 

10. On the 27th June 1882 a summons on behalf 
of the plaintiffs in this action, asking for payment 
of their claim out of the fund in court, came on 
and was adjourned into court. On the same day 
a motion by the plaintiffs in the wages action for 
payment of their claim out of the fund in court 
also came on, and the plaintiffs in the wages action 
abandoning the claim of the master to be paid in 
priority to the plaintiffs in this action, and the 
claim of the seamen to be paid their wages earned 
before the date of the collision in like priority to 
the plaintiffs in this action, but insisting upon their 
claim to be paid all the subsequently earned wages, 
ten days’ -double pay, and expenses home of the 
crew, in priority to the plaintiffs in this action, an 
order was made on the adjourned summons and 
motion that a special case should be stated in this 
action as between the plaintiffs in this action and 
the plaintiffs the crew in the wages aotion for 
determining their respective priorities. 

The questions for the decision of the court are: 

1. Whether the owners of the Paria are entitled 
to have their claim satisfied out of the balance of 
the said fund in court in priority to the wages of 
the crew of the Elin earned subsequently to the 
date of the collision, their ten days’ double pay and 
their expenses home, or in priority to any and 
which of these sums. 

2. How the costs of and incidental to this special 
case are to be borne. 


July 25.—The case now came on for argument 
before Sir R. Phillimore. 


Stokes, for the owners of the Paria.—On the 
authority of Dr. Lushington in The Linda Flor (6 
W. R. 197; 30 L. T. Rep. O.S. 234; Swa. 309) the 
claim of the owners of the Paria should take pre- 
cedence over the claim for wages, even though they 
be earned subsequently to the collision in respect 
of which the owners of the damaged vessel claim. 
The crew, if the res be insufficient, have a remedy 
in personam against the owner. To allow the 
Seamen to be paid out of the res in priority to the 
damage claimant would be to unfairly prejudice 
the rights of the damage claimant,and at the same 
time to unjustly indulge the owner of the wrong- 
doing ship by enabling him to pay claims out of 
the rea, for which he could otherwise be made liable, 
That would be to diminish the liability of the 
Wrong-doer; and, moreover, it is not unjust to say 
that the seamen’s claim shall be postponed, seeing 
that the collision was brought about by their mis- 
conduct. In The Linda Flor (ubi sup.) Dr. 
Lushington confirms a like decision which he had 
arrived at in The Ohimera (not reported), where 


were given in 1853 and 1857 respectively, and 
have ever since stood unchallenged. In The Duna 
(5 L. T. Rep. N. S. 217; 1 Mar. Law Cas. O, S. 
159; 6 Irish Jur. N. S. 358), an Irish case, the 
decision follows Dr. Lushington in The Linda Flor. 
Again, the general rule that maritime liens rank 
in an inverse order will not apply, as thelien of the 
owners of the Paria is ez delicto, and as such takes 
precedence of the crew’s lien ez contractu : 
The Benares, 7 N. of C. Sup. p. 1; 


The Duna, ubi sup. ; 
The Aline, 1 Wm. Rob. 111. 


W. G. F. Phillimore and L. P. Beaufort for the 
crew of the Hlin.—Maritime liens rank in inverse 
order, and therefore the wages lien, which has 
attached later than the damage lien, should take 
priority. Bottomry takes precedence of damage : 

The Aline, (ubi sup.) ; 

The Bold Buccleuch, 7 Moo. P. C. Cas. 267. 
Salvage takes precedence of damage : 

The Cargo ez Galam, 9 L. T. Rep. N. S. 950: Br. & 

L. 167; 1Mar. Law Cas. O. S. 408 ; 

Attorney-General v. Norstedt, 3 Price, 97. 
But wages take precedence of bottomry and 
salvage: 

The William F. Stafford, Lush. 69 ; 

The Selina, 2 N. of C. 18; 

The Union, Lush. 128. 
Therefore, if seamen’s wages are preferred to 
salvage and bottomry, and salvage and bottomry 
are preferred to damage, seamen’s wages must 
necessarily take precedence of damage. Moreover, 
it has ever been the custom of the Admiralty 
Court to strenuously uphold the lien for seamen’s 
wages: The Union (ubi sup.) The Linda Flor 
was decided without any consideration of therules 
and principles governing maritime liens, and its 
supposed equitable grounds are erroneous, as the 
shipowner is not limited to proceeding in rem, 
but has the same remedy as the seamen by pro- 
ceeding personally against the owners of the res. 
Al that The Benares (ubi sup.) decided was, that 
the owner of the wrong-doing vessel could not 
recoup himself out of the res for wages paid by 
him to his crew in precedence to the damage 
claimant. 

Stokes in reply. 

Sir Rosert Partumorz.—This is a special case 
stated in order to obtain a decision between two 
competing maritime liens on the proceeds of a 
vessel sold by the marshal of this court. The 
facts are shortly as follows: The Russian barque 
Elin came into collision with the English barque 
Paria in November last, and both vessels 
sustained injury. After the collision salvage 
Services were rendered to the Elin, and she was 
safely brought into the port of London by her 
own crew with the assistance of the Salvors. 
Shortly afterwards four several actions were 
brought against the Elm: the first by the owners 
of theParia fordamages sustained by the collision; 
the second and third, which was consolidated, by 
two sets of salvors respectively, and the fourth 
by her own master and crew for wages earned 
both before and after the collision, for ten days’ 
double pay and the expenses of their journey 
home. In the first action the owners of the Elin 
admitted damages, and the vessel. was on the 
application of the owners of the Paria sold by the 
marshal, and the proceeds paid into court. In the 


the circumstances were similar. These decisions i consolidated salvage actions judgment was given 
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against the Elin, and the amount has been paid 
out of the aforesaid proceeds of sale. In the 
fourth action the crew obtained judgment for their 
wages and ten days’ double pay and their expenses 
home, and the master obtained judgment for his 
expenses home only. The proceeds of sale are 
insufficient to satisfy the amounts awarded by the 
court to the owners of the Paria, and to the 
master and crew of the Elin. It is admitted that 
the claim of the Paria takes precedence over the 
claim of the master, and also over that of the 
crew so far as regards wages earned before the 
collision; but a question has been raised as to 
whether the Paria can demand priority over the 
wages earned by the crew after the collision, the 
ten days’ double pay, and the expenses of their 
journey home. 

It is to decide this point that.the special case 
has been stated in which it is agreed that the 
questions for the decision of the court are: 
(1) Whether the owners of the Paria are entitled 
to have their claim satisfied out of the balance 
of the said fund in court in priority to the 
wages of the crew of the Elin earned subsequently 
to the date of the collision, ten days’ double pay, 
and their expenses home or in priority to any and 
which of these sums; (2) How the costs of and 
incidental to this special case are to be borne. 
Various decisions were cited to me as bearing 
upon the subject. Some of them relate to 
questions of civil contract, such as bottomry, and 
not to liabilities arising out of a delictum, such as 
damages occasioned by a collision; but there is 
one case which seems to me directly in point, and 
the authority of which is binding upon me. That 
is the case The Linda Flor (ubi sup.), decided 
by Dr. Lushington after careful consideration 
in 1857. In this case the facts were very similar 
to those of the present case, priority for wages 
earned, both before and after the collision, being 
claimed over damages occasioned by the col- 
lision. Dr. Lushington says: “This is a foreign 
vessel proceeded against in a cause of damage 
and condemned to pay that damage. The 
master and crew have commenced proceedings 
for their wages. The owners of the vessel and 
cargo receiving the damage object, because the 
proceeds are insufficient to satisfy all the claims, 
and therefore the consequence would be that 
those who have suffered from a wrong-doing 
would recover less than their loss. The same 

uestion was agitated in The Chimera, and I was 
then of opinion that the mariner could not main- 
tain the claim to the prejudice of the parties 
damnified by the collision. I adhere to that 
opinion, and I do so especially for the following 
reasons: That by the maritime law of all the 
principle maritime states, the mariner has a lien 
on the ship for his wages against the owner of 
that ship; that he has also aright of suing the 
owner for wages due to him; that some un- 
certainty may exist as to the maritime lien when 
in competition with other liens or claims, and 
amongst these I might instance the case of a ship 
in the yard of a shipwright (in such a case, I 
should have no difficulty in saying that, the lien of 
the shipwright would be superior to the lien of 
the mariner). That in the case of a foreign ship 
doing damage and proceeded against in a toreign 
court, the injured party has no means of obtaining 
redress save by proceeding against the ship herself, 
and that, I aporehend, is one of the most cogent 


reasons for all our proceedings iz rem. That ina 
case where the proceeds of a ship are insufficient to 
compensate for damage done, toallow the mariner to 
take precedence of those who have suffered damage 
would be to exonerate so far the owner of the ship 
to whom the damage is imputed, at the expense of 
the injured party—the wrong-doer at the expense 
of him to whom wrong has been done. Then, as 
to the mariner, what is the hardship to which he 
is exposed? It is true he is debarred from pro- 
ceeding against the ship, but his right to sue the 
owner remains unaffected. It is, however, not to 
be forgotten that in all these cases of damage, or 
nearly all, the cause of the damage is the mis- 
conduct of some of the persons composing the 
crew. This is not the case of a bankrupt owner; it 
will be time to consider such a case when it arises.” 
The authority of this case has never been ques- 
tioned, and has always been treated as undoubted 
law. In The Duna (5 L. T. Rep. N. S. 217; 1 Mar. 
Law Cas. G. S. 159), a case decided in the Irish 
Admiralty Court in 1861, The Linda Flor was 
followed, and an elaborate judgment was delivered 
in which the principles on which that decision 
rested were fully set forth, and the distinction 
was pointed out between an obligatio ew contractu, 
which is the basis of an action for wages, and an 
obligatio ex delicto upon which the liability for 
damageis founded. I observethat, in last edition of 
Mr Mande and Baron Pollock’s Law of Merchant 
Shipping, the decision in The Linda Flor (ubi sup.) 
is quoted and treated as settled law. The question, 
therefore, is not res integra, and it is not my duty 
to consider whether, if it were so, the priority of 
the seamen’s lien ought to be established. I con- 
sider myself bound by the decision in The Lindo 
Flor, and I decide on all points raised in the 
special case in favour of the owners of the Paria. 
I shall leave each party to bear their costs of the 
special case. 

From this decision the seamen appealed, and 
on May 4, 1883, the appeal came on for hearing. 


W. Q. F. Phillimore in support of the appeal for 
the seamen. 


C. Hall, Q.C. and Stokes, for the respondents, 
were not called upon. 


The arguments for the appellants were substan- 
tially the same as that used in the court below. 


Brett, M.R.—The question,and thesole question, 
here is, whether we are prepared to overrule the 
decisionsin The Chimera, The Linda Flor, and The 
Duna (ubi sup.), and say that the principles as laid 
down in The Benares (ubi sup.) are all wrong. It 
has been argued that those decisions are wrong 
in that they break through the rule of the 
Admiralty Court as to the priority of mari- 
time liens. It seems to me that the principles 
of these decisions are wholly independent of 
the rule as to the priority of maritime liens. 
The rules as to priority of maritime liens, what- 
ever they may be—and weare not now called upon 
to say what they are—have been laid down by Dr. 
Lushington, and were perhaps known better to him 
than to anyone else. He never intended to break 
the rules as to maritime liens, and the decisions in 
The Benares, The Ohimera,and The Linda Flor are 
wholly independent of them. The rule which he 
acted on was this, that in the case of a foreign ship 
which had wrongfully injured another ship the 
liability of her owner to the owner of the injured 
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ment, was the whole value of the ship and freight; 
that is, in the English Admiralty Court into which 
the ship was generally seized, although not always, 
as bail might be given and she be bailed out. Now 
that being the measure of the liability of a foreign 
owner under those circumstances, the question 
arose whether he could relieve himself of that 
liability by the payment of wages to the craw out 
of the proceeds of ship and freight, for which 
wages he would be liable otherwise than out of 
ship and freight. If the Admiralty Court allowed 
seamen to recover wages out of this fund, it would 
in so doing give a relief to the owners of the 
wrong-doing ship, Dr, Lushington, in the exercise 
of the great equitable maritime jurisdiction of the 
Admiralty Court, and not being bound by any 
tule of the municipal law either common or 
equitable, treated the matter on broad principles 
of justice, and came to the conclusion that it would 
be unjust to the owner of the injured ship and an 
unjust indulgence to the owner of the wrong- 
doing ship, if he allowed the seamen’s wages to be 
paid out of the proceeds of ship and freight, 
bearing in mind that these wages could be 
recovered aliunde. And he came to that con- 
clusion wholly independently of any considerations 
as to priority of maritime liens, and upon a 
principle of justice so as not to do injustice to the 
owner of the injured vessel, and not to give an 
unjust indulgence to the owner of the wrong- 
doing vessel. 


The whole question here is, whether there is 
E principle on which we can say that these 

decisions are wrong, after they have stood un- 
gana for so many years. It is said that 

ey break the rule as to the priority of maritime 
liens; but it seems to me that they do not, and 
that those rules are left standing untouched. Now 
is there anything unjust in those,decisionsP I 
am not prepared to say that in one sense it may 
perhaps be somewhat hard on the seamen not to 
allow them to obtain their wages from the res in 
court; but it must be borne in mind that they may 
recover them upon their contract with the owners 
of the vessel on which they have served. I think 
with Dr. Lushington that as between the ship- 
Owners a contrary decision would be more unjust, 
seeing the hardship it would inflict on the owner 
of the injured ship. I cannot therefore disagree 
with Dr. Lushington’s large view of justice, and 
this appeal must be dismissed. 


Corton, L.J.—The case referred to, The Linda 
Flor, decided in 1857, seems to me to be in point, 
and there is also a previous decision, The Chimera 
of earlier date. That, however, does not appear 
to be the earliest case, as the principle acted upon 
in The Linda Flor seems to have been laid down 
in The Benares by Dr. Lushington, and he ever 
after acted upon it. The question therefore is, 
whether we are to overrule this long series of cases, 
based as they are on the equity of the Admiralty 
Oourt. I doubt whether they would be applicable 
in the case of a bankrupt owner, or where for 
some other reason the crew would be unable to 
enforce their claim. But in this case it is not 
shown that the crew have no other remedy, and 
the principle that the owner of the ship which has 
Caused the damage shall not be at liberty to with- 
draw any part of the fund , arising from the value of 
his shipand freight. to the prejudice of the claimant 


THe RicsoBcs MINDE. 


Eco int OM vu 5s OF APP, 


for damage, is I think a just one. For my part I 
can see no reason therefore why we should revorse 
after this long lapse of time the existing rule, which 
has been formulated by these several decisions. 
Bowen, L.J. concurred. 
Appeal dismissed. 


Solicitors: for the plaintiff, R. Greening ; for the 
defendants, Stokes, Saunders, and Stokes. 


April 30 and May 1, 1883. 


(Before Brert, M.R., Corton and Bowen, L.JJ., 
assisted by NAUTICAL Assessors ) 


Tur Ricpores Minne. (a) 


ON APPEAL FROM THE PROBATE, DIVORCE, AND 
ADMIRALTY DIVISION (ADMIRALTY), 


Collision —Compulsory pilotage — Anchor — Hull 
Pilot Act (2 7 3 Will. 4, c. 105, Local and Per- 
sonal), ss. 22, "36, and 4l. 

Pilotage is compulsory on vessels coming into the 
port of Hull, and, where the vessel is going into 
dock, remains compulsory until she reaches her 
ultimate destination in the dock, and does not 
cease because the vessel anchors in the river 
waiting the tide to go into dock. The fact that 
the pilot who brings her to an anchor leaves her 
there, and she is taken on by another pilot in 
consequence of an arrangement among the 
Humber pilots, does not affect the compulsion. 

The position of an anchor, which is required for 
letting go in a port, is within the discretion of 
the pilot in charge, and if damage is occasioned 
by reason of the anchor so being placed with the 
piot's consent or directions, the owners are 
exempted from liability for such damage. 

The rule that where both ships are found to blame 
for a collision each party bears his own costs is 
to be followed in a case where the defendante’ 
ship, which does not counter-claim, is held to be 
exempt from liability on the ground of compulsory 
pilotage. 

Tis was an appeal from a decision of Sir Robert 

Phillimore in a damage action, by which he on 

the 8th June 1882 had found the Danish schooner 

Rigborgs Minde alone to blame for a collision in 

the Humber Dock of Hull, with a flyboat belonging 

to the trustees of the Aire and Calder Navigation 

Company. 

The facts alleged on behalf of the plaintiffs 
were as follows :— 

About 6.30 p.m. on the 4th March, the flyboat 
No. 12, of about eighty tons, with two hands on 
board, ‘aden with a cargo of wheat, was crossing 
the Humber Dock, from the Railway Deck, being 
pushed by boat- hooks, and making about a knot 
an hour. The weather was fine and clear, the 
wind about N.W. and the tide nearly high water. 
Under these circumstances the Rigborgs Minde 
was seen about fifty yards off, broad on the star- 
board bow of the flyboat, proceeding along the 
dock at about four knots an hour. A collision 
being imminent, the helm of the flyboat was 
ported, but the Rigborgs Minde came on, and with 
the fluke of her anchor, which was hanging at her 
bows in the water, struck the flyboat on her star- 
board side, penetrating her side about amid-ships 
and causing her to sink. The plaintiffs charged 
the Rigborgs Minde with excessive speed, with 
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neglect in not having a check rope to the dolphins, 
and having the stern rope slacked too much, and 
with breach of the rules and regulations of the 
Humber Dock by reason of the mode in which 
the anchor was carried. 

The defendants alleged that under the circum- 
stances above-mentioned the Rigborgs Minde, a 
schooner of 150 tons register, having cast off the 
tow rope from her tug, was in the Humber Dock 
in charge of & duly licensed. pilot, proceeding to 
the Prince's Dock to unload. She had a stern 
rope made fast to the west side of the dockhead, 
the rope being paid out as required. On her port 
hand were three dolphins, and whilst the Rigborgs 
Minde was so proceeding the flyboat was seen 
broad on the port bow, about ten yards off, 
rounding the innermost dolphin. Although the 
flyboat was immediately hailed by those on board 
the Rigborgs Minde to hold on by the dolphin, she 
was propelled across the bows of the Rigborgs 
Minde, and sustained the damage complained of. 
The defendants also pleaded compulsory pilotage. 

The owners of the Rigborgs Minde did not 
counter-claim. 

The dock regulations above-mentioned are made 
ander and by virtue of the Harbours, Docks, and 
Piers Clauses Act 1847 (10 & 11 Vict. c. 27), 8. 52, 
and direct 

That every vessel before entering into or passing out 
of either the locks or basins, or of the entrance thereof 
respectively, and before removing from one part of any 
dook to another, and during the time of such removal, 
and whilst lying in any dock, shall have her anchors in 
on deck, &o. 

June 8, 1882.—The action came on for hearing 
upon viva voce evidence before Sir R. Phillimore, 
assisted by Trinity Masters. Evidence on behalf 
of the defendants showed that the Rigborgs 
Minde,an inward-bound vessel in charge of a duly 
licensed pilot, had come up toand anchored off the 
Island pier in the Humber Dock; that after a tem- 
porary anchorage she had then proceeded on in 
charge of a fresh pilot; that only one set of 
pilotage dues had been paid for both pilots ; that the 
position of the anchor was in accordance with the 
directions of the pilot, and that when lowered 
it caught in the bobstay, which, as they contended, 
was due to an inevitable accident. It also 
appeared that it was customary, by arrangement 
between the Humber pilots, for the pilot who 
brought a vessel into the river to leave her where 
the vessel temporarily anchored in the river to 
wait till the tide served, and return to the out 
district, and for a fresh pilot to take the vessel on 
to her place of destination in the port. 


Butt, Q.C. (with him Bucknall) for the plaintiffs. 


W. G. F. Phillimore (with him F. W. Raikes) 
for the defendants. 


Sir ROBERT PHILLIMORE.—I am of opinion that, 
if the anchor of the Rigborgs Minde had been 
lowered sufficiently, there would have been no 
damage. Jand the Trinity Masters believe that 
the anchor-stock caught on the bobstay as it was 
being lowered, and that it was held in such a 
position as to cause the pea of the anchor to go 
through the fiyboat, and this occasioned her to 
sink. If the anchor had been low enough the 
bobstay would have fended off the flyboat, and if 
the stern rope had been held on taut when the 
flyboat was first seen, the schooner would not have 
come up ahead, and there would have been no 
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collision. I pronounce the schooner alone to blame 
for this collision. 


From this judgment the defendants appealed, 
and on the 30th April the appeal came on for 
hearing. 


W. G. F. Phillimore and F. W. Raikes for the 
appellants, the owners of the Rigborgs Minde.—The 
fiyboat was alone to blame. If any blame 
attaches to the navigation of the Rigborgs Minds, 
the responsibility is upon the pilot who was in 
charge of the vessel by compulsion of law : 

The Maria, L. Rep. 1A. & Ecc. 358; 2 Mar. Law 
Cas. O. S. 528; 16 L. T. Rep. N.S. 717; 

The Hull Pilot Act (2 & 8 Will 4, o. 105), ss. 22, 
36, and 41 (Local and Personal). 

The charges against the Rigborgs Minde are 
excessive speed, absence of check rope to the 
dolphins, failing to haul the stern rope taut, and 
carrying the anchor in an improper manner. 
Assuming these charges to be correct, they are 
all matters within the province of the pilot. With 
respect to the manner of catting the anchor, the 
selection of an anchorage place, and mode of 
anchoring and preparing to anchor, there are two 
decisions to tbe effect that these matters are 
within the pilot’s prcviuce : 

The Gipsy King, 2 W. R. 537 ; 

The Christiana, 7 Moo. P. C. C. 172. 
The remaining point is whether the crew of the 
Rigborgs Minda were guilty of any negligence in 
the mode of letting go the anchor, and the fact of 
its catching in the bobstay is submitted to be 
under the circumstances an inevitable accident. 

Hall, Q.C. and Bucknill for the respondents.— 
It cannot be said that the Rigborgs Minde was in 
charge of a compulsory pilot. She had very 
properly come up as far as the Pier Island in 
charge of a compulsory pilot, who then left her. 
But then all compulsion ceased. She remained 
anchored there really in the port, for a couple af 
hours, and then for her own convenience chose to 
take the assistance of a pilot to navigate her 
from one place in the dock to another. All that 
the Act requires is that a vessel coming into and 
out of the port shall be under the charge of a 
duly licensed pilot. But this vessel had ceased 
to be a vessel coming into the port. She had 
already come in and been anchored for a substan- 
tial time. The same question arose in The Maria 
(ubi sup.), and was there decided in accordance 
with our contention. 

Raikes in reply. 

The sections referred to in the Hull Pilot Aot 
(2 & 3 Will. 4, c. 105) are as follows :— 

Sect. 22. And whereas the guild or brotherhood of 
masters and pilots, seamen of the Trinity House in 
Kingston-upon-Hull commonly called ‘‘ The Corporation 
of the Trinity House in Kingston upon-Hull'' have, as 
well by usage for a long period of years as by virtue of 
letters patent, or charters granted to them by the Crown, 
been empowered to appoint pilots to conduot ships or 
vessels mailing or navigating, into or out of the port of 
Kingston-upon-Hull and the limits and liberties thereof, 
and into and out of and upon the River Humber and 
from the said river out to sea, and between Flamborough 
Head northward and Winterton Ness southward, and 
into and out of the several ports, creeks, harbours and 
places situate between those two last-mentioned headlands 
or places, in pursuance of which powers the said corpora- 
tion have from time to time appointed a sufficient 
number of pilots for the purpose before mentioned. 
Be it farther enacted that it shall be lawful for the said 
guild or brotherhood of masters and pilots seamen of 


MARITIME LAW CASES. 


125 


Tur Riesorcs MINDE. 


TCT, or Arr. 


Cr. or Arr.] 


the Trinity House in Kingston-upon-Hull, commonly 
called ‘‘The Corporation of the Trinity House in 
Kingston-upon-Hull,' and they are hereby required to 
grant licences under their common seal to such persons 
as they shall after due examination approve of and 
think properly qualified to be pilots for conducting ships 
and vessels into and out of the port of Kingaton-upon- 
Hull, and of the port of Great Grimsby in the county of 
Lincoln, and upon any part of the river Humber, below 
the said port of Kingston-upon-Hull, and so far ont to 
sea as to bring the North Ness of Dimlington on the 
coast of Holderness to bear or be seen a sufficient 
distance clear or open of the land to the southward 
thereof, so as to pass clear of a certain sand or shoal, 
called the New Sand, and also so far along the coast to 
the northward thereof as the said North Ness of Dim- 
lington, and to the southward thereof as a certain point 
or headland on the coast of Lincolnshire, commcnly 
called or known by the name of Donna-Nook; and the 
persons go licensed shall for the purposes of this Act be 
called “Humber Pilots," and all ships and vessels 
sailing, navigating, and passing a8 aforesaid, except as 
hereinafter provided, shall be conducted and piloted 
within the limits aforesaid by pilots so licensed, and by 
no other pilots or persons. 

Sect. 36. And be it farther enacted that the master 
or other person having the command of any ship or 
vessel which, under the provisions of this Aot, shall be 
liable to pilotage, shall, on arriving at or within the 
limits for which pilots are directed to be licensed under 
this Aot, display and keep flying or hoisted the usual 
signal for a pilot to come on board, by hoisting a flag in 
the daytime and a light in the night time at the masthead 
in & conspicuous situation clear of the sails and rigging 
of the vessel, and so asto be distinctly visible; and if 
any Humber pilot shall be within hail or approaching, 
and within a reasonable distance of any such ship or 
vessel with the proper distinguishing flag flying in hia 
vessel or boat, the master or other person having the 
command of such ship or vessel shall, by heaving to in 
proper time, or shortening sail, or by all practical means 
consistently with the safety of the ship or vessel, facili- 
tate such pilot getting on board; and every master or 
other person having the command of any such ship or 
vessel who shall not display and keep flying or hoisted 
such signal for & pilot to come on board from the time 
such ship or vessel shall have arrived off any or either of 
the limits before specified, as the case shall be, or who 
shall not heave to, shorten sail, or otherwise consistently 
with the safety of the ship or vessel facilitate such pilot 
getting on board as aforesaid, shall forfeit and pay double 
tke amount of the sum which would have been demanded 
for pilotage of such ship or vessel from the place or 
distance where such ship or vessel, under the provisions 
of thia Act, ought to have displayed and kept flying or 
hoisted such signal for a pilot to come on board as afore- 
said. 

Sect. 41. And beit further enacted, that every suci pilot 
asaforesaid who shall be employed to pilot or conduct 
any ship or vessel into the said port of Kingston-upon- 
Hull, shall and is hereby required to take the same to 
such place of delivery, whether in the haven or the old 
harbour or in any of the wet docks of the said port, as 
the master or commander of such ship or vessel shall 
require, or so near thereunto as he can safely get, and 
then moor such ship or vessel in some proper situation 
without being paid any other rate than is hereby directed 
to be paid for piloting such ship or vessel into the said 
port; and in case the attendance of any such pilots shall 
be required to take care of such ship or vessel from such 
frst mooring, &nd to conduot her higher up the said 
haven or old harbour or into any of the said wet docks 
Or other place of delivery, the pilot who shall have 
brought the said ship or vessel to such mooring, or some 
other of the said Humber pilots, to be by the said com- 
modore of pilots appointed for that purpose, on the 
application of the master or commander of such ship or 
vessel shall attend and shall be paid for unmooring, 
transporting, and removing such ship or vessel to her 
place of delivery as aforesaid, if such ship or vessel shall 
draw thirteen feet of water or upwards, not less than 
nine shillings, nor more than eleven shillings; and if 
Buch ship or vessel shall draw ten feet of water and 
upwards, and not exceeding thirteen feet, not lesa than 
six shillings and sixpence, nor more than eight shillings 
and sixpence, and if such ship or vessel chall draw under 


ten feet of water, not less than four shillings nor more 
than six shillings, according to the discretion of the said 
commissloners, 

Brett, M.R.—In this case the collision has 
taken place between two vessels in the Humber 
Dock at Hull, and the learned judge of the 
Admiralty Court has held that the schooner, the 
defendant’s vessel, was solely to blame. Although 
he has not mentioned anything with regard to 
compulsory pilotage in his judgment, yet I cannot 
help thinking that he was of opinion that a com- 
pulsory pilot was on board the vessel and that the 
Rigborgs Minde was to blame in respect of some- 
thing which was not covered by the fact of a com- 
pulsory pilot being on board; andif he was deal- 
ing with this case as one of compulsory pilotage I 
think he must have considered that the fault was 
in the manner and mode in which the anchor 
was let go at the time when the pilot finally 
ordered it to be let go. The question is whether 
we agree with the learned judge. The first point 
then is whether there was a compulsory pilot on 
board the Rigborgs Minde, and on the construction 
of the Hull Pilot Act it is clear to me that the 
pilot taken on board a vessel inward bound to the 
port of Hull is a compulsory pilot. In this 
opinion I am confirmed by Dr Lushington when 
he decided the case of The Maria (ubi sup.}. There 
has, however, been an attempt made to show that 
by reason of the change of pilots, the compulsory 
pilotage had ceased. But it is a common custom 
for pilots to settle among themselves to divide 
their duties. One brings a ship up io the port, 
another takes her into dock, and the two per- 
formances of their duty by these pilots must be 
considered as a single pilotage service, so that 
here there was really only one act of pilotage 
although performed by two pilots, for which one 
set of pilotage dues was paid. It has also been 
argued that compulsory pilotage had ceased 
because the Rigborgs Minde had anchored off the 
Island Pier before she was taken into dock, and 
it was tried to bring the case within the authority 
of The Maria, and to say that the vessel was not 
under compulsion because she had already come 
into the port and at the time of the collision was 
merely moving from one part to another. But a 
temporary anchorage has not this effect, and I am 
of opinion that the compulsion is nof at an end 
until the vessel is finally anchored at her destina- 
tion, and until that time the Rigborgs Minde was 
always aninbound vessel. And it must be noticed 
that Island Pier, even if in the Humber Dock 
Basin, is practically in the river, and that this 
vessel was bound for the Prince's Dock, to which 
she had to pass through the Humber Dock Basin. 
Therefore, during her progress to her destination 
it is clear that pilotage is compulsory, [His 
Lordship then discussed the navigation of the 
fly-boat, and found that she was to blame. | 

It is next said that the Rigborgs Minde came up 
the dock too fast, and was going at the rate of 
four knots. If she was going at that rate which 
IT, on an examination of the evidence, think was 
not the case, yet there is nothing to show that 
she was not going at a pace which the pilot 
meant her to go, and if it was too fast, that was 
the fault of the pilot. As regards a check rope 
to the dolphins, it was the fault of the pilot not 
to have one, and if the stern rope was slacked 
too much it was slacked in accordance with 
the orders of the pilot. Lastly it is said that 
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her anchor was wrongly and improperly slung 
as the ship went up the dock, and that when the 
final order to let go was given ib was done in 
an unseamanlike manner. But all of these matters, 
with the exception of the last, are concerned with 
the navigation of the ship, by way of steering her 
on her course, and attention to them is within the 
pilot’s duty. Now let us see how the anchor was 
placed. According to the evidence it is clear that 
it was placed by the pilot’s orders as he wished, 
for the purpose of being let go at any moment, and 
there is the authority of Dr Lushington in The 
Gipsy King (ubi sup.) to.show that this is a matter 
under the control of the pilot, so that, if there was 
anything wrong in the placing of the anchor, that 
was the fault of the pilot. Assuming, then, that 
anything done wrongly up tothe moment of letting 
go the anchor was the fault of the pilot alone, any- 
thing done wrong after that moment would nodoubt 
be the fault of the crew,and anything done in letting 
it go was the action of the crew, and the question if 
they did or did not execute the order properly is 
one of seamanship, and for our assessors to decide. 
We therefore follow a practice, which I wish were 
more done in the Admiralty Court, of reading out 
the questions and answers put by us to them, so 
that the parties may know how much of the decision 
is due to them, and how much to us. The question 
we have put to them is that, taking for granted 
the anchor to be placed as described, was the fact 
of the anchor catching in the bobstay due to a 
want of reasonable skill and care on the part of 
those whose duty it was to lower it? "They have 
answered that in their opinion there was no want 
of reasonable skill and care, and that the catching 
of the anchor in the bobstay was an accident. 


On all of these grounds I am of opinion that there 
was no fault on the part of the master and crew of 
the Rigborgs Minde, and that the negligence on 
board the Rigborgs Minde, which caused the 
collision, was that of the pilot, and as we consider 
the flybcat to blame on the facts, both vessels 
must be held to blame for this collision, but the 
owners of the Rigborgs Minde are exempt from 
liability through the favlt being that of the com- 
pulsory pilot. 


Cotton, L.J.—Having looked carefully at the 
sections of the Act, I am of opinion that, on the con- 
struction of sects. 22, 36, and 41, pilotage was 
certainly compulsory on the Rigborgs Minde. I 
agree, also, that the change of pilots does not 
make the pilotage less compulsory. 

Bowen, L.J. concurred. 


May 1.—The defendants applied to the court to 
know how the costs were to be borne. 


Phillimore, for the appellants.—Although it has 
been laid down by this court in the case of The 
Hector (ante, p.101; 48 L.T. Rep. N.S. 890; 52 L.J. 
51, P. D. & A.), that where both ships are held to 
blame there shall be no costs, yet this case 
materially differs from The Hector. We have here 
made no counter-claim, and have established the 
plea of compulsory pilotage. We are, therefore, 
entirely successful. In The Hector the owners of 
The Hector counter-claimed, and were therefore 
only partially successful in the Court of Appeal. 

Hall, Q.C., for the plaintiffs (respondents).— 
The rule laid down in The Hector was absolutely 
general, and the present case is no exception. 


Bzazrr, M.R.—No costs will be given on either 


E —ÀÓ————— 
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side, here or in the court below. Both vessels 
were to blame. It is a fixed rule of Admiralty 
procedure, both in the court of first instance and 
in the Court of Appeal, that in such cases there 
should be no costs on either side. That rule is 
not altered by the fact of the fault on one of the 
vessels being solely the fault of a compulsory pilot 
in charge. 
Solicitor for the plaintiffs, C. A. Clulow. 
a Solicitors for the defendants, Pritchard and 
ona. 


Thursday, June 7, 1883. 
(Before Brett, M.R., LINDLEY and Fry, L.JJ.) 
Tur Horr. (a) 


Solicitor's lien for costs—Setilement by parties— 
Coliusion—Wages action—Practice. 


In a wages action, where the defendants effect a 
settlement behind the back of the plaintiff'& soli- 
citor, and the plaintiffs fail to pay their solicitors 
costs, the solicitor cannot obtain an order that the 
defendants should pay his costs, unless he show 
clearly that in making the compromise there has 
been collusion between the parties with the inten- 
tion of depriving him of his lien. 

Tuis was an ipe from an order of Sir Robert 

Phillimore, made in chambers, in an action for 

seamen’s wages and damages for wrongful dia- 

missal,by which he ordered that the defendants 
should pay the taxed costs of the action to the 
plaintiffs’ solicitors. 

The action was commenced on the 17th Jan. 
1883, in the Liverpool district registry, by the 
plaintiffs, two seamen, against the owners of the 
ship Hope, and on the 19th the defendants’ soli- 
citors gave an undertaking toappear. On the 22nd 
the plaintiffs accepted 57. each from the defendants 
in settlement of their claim and costs, and there- 
upon left the country without paying their soli- 
citors their costs. The plaintiffs’ solicitors then 
made an application to the district registrar at 
Liverpool for an order that the defendants should 
pay their taxed costs, alleging that the settlement, 
had been made “ behind their backs.” 

The Liverpool Registrar referred this application 
to Sir Robert Phillimore, who ordered that the 
defendants should pay the taxed costs of the 
plaintiffs’ solicitors. 

From this order the defendants now appealed. 


Bigham for the defendants (the appellants).— 
The plaintiffs’ solicitors, in order to justify this 
order, must show that it was effected fraudulently, 
with & view of depriving them of their costs. Of 
this there is no evidence. It has nowhere been 
decided that parties, after they have employed 
solicitors, may not compromise, provided such com- 
promise be bond fide. All the authorities upon 
the point support this contention : 

Brunsdon v. Allard, 2 E. & E. 19; 

Sullivan v. Pearson ; Ex parte Morrison, L. Rep. 4 
Q.B. 153; 19 L. T. Rep. N. 8. 430; 

Nelson v. Wilson, 6 Bing. 568; 

Clark v. Smith, 6 Man. & G. 1051; 13 L.J. 97, C.P. 

Nasmith for the solicitors.—The appellants must 
show that the learned judge took a wrong view of 
the evidence before him. ‘The fact that the parties 
on one side to this settlement were sailors is 
suggestive that after the sailors got the money 


(a) Reported by J. P. ASPINALL and F. W, Raikes Esgra., 
Barristers-at-Law. 
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they would be af very little trouble to pay their 
solicitors. Sailors belong to a migratory class. 
The ways of sailors were well known to the 
defendants, who were shipowners, and who should 
not therefore have pub the sailors in & position to 
defraud their solicitors. 


Brett, M.R.—We have some difficulty in 
dealing with this case, seeing that it was taken 
by Sir Robert Phillimore in chambers, where the 
learned judge had not the advantage of having 
the authorities on the point cited to him. I do 
not think we can differ from the judge merely on 
the ground that he took a wrong view of the 
evidence. We differ from him in that he decided 
this case on wrong legal principles in holding 
that, if & compromise is made between the parties 
to the cause without the knowledge and 
acquiescence of the plaintiffs’ solicitors, the 
defendants should pay the plaintiffs’ solicitors’ 
taxed costs. There is strong evidence to show 
that the compromise was made without the 
knowledge or acquiescence of the plaintiff's 
solicitors, and that the defendant knew that the 
plaintiffs had employed solicitors. The cases 
which have been cited to us show that the mere fact 
that a compromise has been effected without the 
knowledge of the solicitor is not sufficient; but 
that it must be further shown clearly that there 
was the intention in the minds of both of the 

rties to deprive the plaintiffs’ solicitors of their 
ien for costs. It seems to me that in this case 
there is absolutely no evidence of such collision, 
or that it was in the minds of the defendants to 
deprive the plaintiffs’ solicitors of the fruits of 
what they had done. We are asked to say that 
that is the necessary inference to be drawn from 
2 settlement of this kind having been made by 
Sailors with shipowners. Butthereis no rule of 
law that sailors are to be presumed to be cheats, 
nor is there any evidence at all as to that. This 
case, therefore, has not been brought within the 
rule laid down in the cases which have been cited, 
and this appeal must therefore be allowed. 


LixpLEY, L.J.—1 also think that this order must 
be discharged. Ido not think that there is any 
difference in the principles to be applied to cases in 
the Admiralty Division, and to those in any other 
divisions of the High Court. It seems to me that 
there is not any rule or practice which prevents 
parties effecting a compromise without the inter- 
vention of their solicitors. Therefore a litigant 
who employs a solicitor in the ordinary way can 
compromise the action ; but this principle or rule 
has been engrafted upon that, namely, that the 
compromise must be honestly effected, and notfor 
the purpose of cheating the solicitors. The general 
rule is correctly stated in Archbold’s Practice 
(13th ed., pp. 142, 143), where, after referring to 
the solicitors Act 1860 (23 & 24 Vict. c. 127), 
8. 28, which enables the court to make a charging 
order upon property recovered or preserved 
through the instrumentality of the solicitor, it is 
Stated that a “ solicitor has also, it is said, a lien 
for hia costs upon a judgment recovered by his 
client, or upon money or costs awarded or ordered 
to be paid to him in a cause in which the solicitor 
was employed; and this even though the client 
bad previously become a bankrupt. This lien, 

Owever, is in truth merely a claim to the 
€quitable interference of the court.” Then it runs 
9n thus, which I think is right, “the court 


will exercise this equitable interference when the 
solicitor [has given the opposite party or his 
solicitor notice of his lien, and that he claims the 
amount payable to his client to be paid to him in 
the first instance; in which case the opposite 
party will at his peril pay the client, or release 
the claim, or compromise it without the assent 
of the solicitor. So the court will exercise it, 
though no such notice has been given in cases 
where it is clearly made out that there has been 
some collusion or fraudulent conspiracy between 
the parties to cheat the solicitor of his costs. But 
unless such notice be given, or there has been 
such collusion or fraudulent conspiracy, the 
client, although he sues in formå pauperis, may 
compromise with the other party, and give him a 
release without the intervention of his solicitor.” 
In support of every one of these propositions & 
number of authorities are therein cited. Here 
there is no evidence that it was the intention of 
the parties to defeat the plaintiffs’ solicitors of 
their lien for costs, and we cannot presume that 
sailors are cheats. : 
Far, L.J.—It appears to me that the law which 
governs this case was correctly Jaid down by 
Tindal, C.J., in Nelson v. Wilson (ubi sup.), 
when he says that “it is uudoubtedly competent 
for the party to settle the case without the inter- 
vention of his attorney; and if the attorney 
proceeds in order to secure his costs, he is bound 
to make out a clear case of fraud between the 
plaintiff and defendant to deprive him of such 
costs.” In my opinion the plaintiffs have failed 
to establish such a clear case of fraud in this case. 
I therefore think the order was wrong, and this 


appeal must be allowed. Appeal allowed. 


Solicitors for plaintiffs, Speechly, Mumford, and 
Landon, agents for J. W. Carr and Tomkies, 
Liverpool. 

Sol citors for defendants, W. W. Wynne and 
Sons, agents for H. Forshaw and Hawkins, 
Liverpool. 


HIGH COURT OF JUSTICE. 


QUEEN’S BENCH DIVISION. 
March 10 and April 5, 1883. 
(Before Kay, d.) 
Dozwoxr v. Furness Ratpway Company. (a) 


Harbour authority—Sunken wreck—Duty to re- 
move obstacle to navigation—Removal of Wrecks 
Act 1877 (40 & 41 Vict. c. 16), s. 4— Action 
against harbour authority for injury caused to 
plaintiff's ship by sunken wreck. 

The plaintiffs’ ship was injured and sunk by strik- 
ing against a sunken wreck in Piel Channel, a 
channel leading into Barrow harbour. The 
defendant company had, under local Acts, power 
to remove wrecks and obstructions from the 
channel in question. They were also, by virtue 
of those Acts, the harbour authority within the 
meaning of the Removal of Wrecks Act 1877. 
The defendants had taken possession of the wreck 
afew days before the plaintiffs’ vessel struck upon 
4t, and had partially removed it when the acci- 
dent happened. The plaintiffs sued the defendant 
company for the damages caused by the accident, 


(a) Reported by J. G, ALExaANDEE, Esq., Barrister-at-Law. 
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and 1 was admitted that, if responsible, they 
were guilty of negligence. 

Semble, the defendants were not responsible for the 
damage occasioned under sect. 4 of the Removal 
of Wrecks Act, as the language of the section 1s 
permissive, and could not be read as imposing a 
duty upon harbour authorities; nor had they 
rendered themselves respsonsible by taking posses- 
sion of the wreck. 

By one of the local Acts the defendants were em- 
powered to recewe a certain proportion of the 
light dues from ships entering Piel Channel, 
and those dues were to be applied for main- 
taining, improving, regulating, and buoying the 
channel. 

Held, that this cast upon the defendants an obli- 
gation to remove the obstruction, and to take the 
necessary means for warning vessels away from 
it, wpon the principle of Mersey Board v. Gibbs 
(l4 L. T. Rep. N. S. 677; D. Rep.1 H. L. 98), 
and that on this ground the plaintiffa were 
entitled to recover. 

Dicta in The Douglas (47 L. T. Rep. N. S. 502, 
5 Asp. Mar. Law Cas. 15; 7 P. Div. 151), as 
to the effect of section 4 of the Removal of Wrecks 
Act, doubted. 


Tuis was the further consideration of an action 
tried before Kay, J. and a special jury at Liver- 
pool. At the trial the amount of damages was 
agreed, and a verdict taken, subject to the ques- 
tion whether the defendant company was liable. 
The facts of the case, and the statutory enaci- 
ments bearing upon them, are sufficiently set out 
in the judgment. 


Gully, Q.C. and Henn Collins (W. R. Kennedy 
with them) for the plaintiffs.—The action is 
brought against the defendants as being the 
harbour authority for the port of Barrow, who are 
authorised by their local Act to take tolls from 
ships approaching within the prescribed limits of 
their barbour; under these circumstances they 
are subject to a common law obligation to keep the 
approaches to the harbour in a safe condition for 
those whom they invite to use it. Even if they 
are not otherwise liable under the local Acts, as 
we contend they are, they have at all events 
rendered themselves liable by taking possession 
of the wreck: 

Winch v. Conservators of the River Thames, L. Rep. 

9 C.P. 378; 

Forbes v. Lee Conservancy Board, 4 Ex. Div. 116. 
The rule applied in these cases is really that 
which the House of Lords acted upon in 
Mersey Board v. Gibbs (14 L. T. Rep. N. S, 677; 
2 Mar. Law Cas. O. S. 353; L. Rep. 1 H. L. 
93). The principle of that decision covers 
the present case, as the defendants receive 
the tolls and are bound to apply them in buoying 
the harbour. Another question is, whether the 
defendants are not liable under the Removal of 
Wrecks Act (40 & 41 Vict. c. 16), s. 4. We 
contend that that section throws upon the defen- 
dants, who are the harbour authority under the 
Act, the duty of initiating proceedings, for 
neglect in the performance of which they are 
liable, or at all events that they become liable 
under that section when they have initiated pro- 
ceedings, as was the case here. The word “may” 
in that section is to be read as “ must," it confers 
on the harbour authority the right as againsb 
the owners of the wreck to take possession of it 


although it has not been relinquished, and this 
accounts for the use of words which are primá 
facie permissive only. The dicta of Brett and 
Cotton, L.J.J., in The Douglas (47 L. T. Rep. N.S. 
502; $ Asp. Mar. Law Cas. 15; 7 P. Div. 151), 
are in favour of this view. 


C. Russell, Q.O. and Aspland for defendants.— 
The plaintiffs’ vessel was not going into Barrow 
harbour, but into Piel, and the defendants there- 
fore incurred no duty towards ber, as they are 
expressly prohibited from levying dues beyond 
the limits of Barrow harbour, and this ship 
would not have paid them any dues at ali. The 
only power given to the defendants in respect of 
Piel harbour is that vessels using that harbour 
pay 3d. per ton per annum in respect of light 
dues, and that sum is paid into a fund, of which 
any surplus which may remain after certain pay- 
ments thereout come into the hands of the defen- 
dants. This brings the case directly within the 
decision of Forbes v. Lee Conservancy Board (ubi 
sup.). The Act does not impose any duty upon 
the defendants with regard to the navigation of 
the channel, and there must be a duty imposed 
before they can be made liable: 

Collis v. Selden, L. Rep. 3 C. P. 495. 
The word “may ” is used throughout the statutes 
relating to the removal of wrecks in such a way 
as to show that it was intended only to confer on 
harbour authorities discretionary powers with 
regard to the subject, to be exercised or not, as 
they may think proper. The observations of Brett 
and Cotton, L.JJ. in The Douglas are merely 


obiter dicta, quite unnecessary for the decision in 
that case. 


Gully, in reply, referred to White v. Crisp (10 
Ex. 312), as showing the duty of the owner of a 
sunken wreck to do everything in his power to 
warn other vessels off, and that his responsibility 
ceases on abandonment. 


Cur. adv. vult. 


April 5.—Kay, J.—On the 8th Sept. 1882 the 
plaintiffs’ sloop, the Agnes, was making her way by 
Piel Channel to Piel barbour, near Barrow, when 
she struck upon a sunken wreck, and was so much 
injured that she went down. The wreck was a 
ship called The Brothers which had sunk in 
that place on the 19th July 1882. The place 
where The Brothers sank is outside the 
harbour of Barrow, but is in the chantel leadin 
to that harbour, and leading alac to Piel harbour. 
The defendauts, the Furness Railway Company, 
have a certain authority over both the harbours 
and the channel leading to them, and it was 
admitted upon the trial of this action that, if it was 
their duty io remove the wreck of The Brothers 
or to protect ships coming up the channel from 
the danger of running upon it, the defendants had 
been guilty of negligence, and the amount of 
damage was agreed. It was also admitted that 
upon the 3rd Aug. 1882 the defendants took posses- 
sion of the wreck of The Brothers and pro- 
ceeded to remove it, and they had partially done 
so by the 8th of that month. 

It is argued that under the Acts of Parlia- 
ment which relate to the matter a duty to 
protect ships against this wreck was thrown 
upon the defendants; and secondly, that, 
even if that were not so, by taking posses- 
sion and commencing to destroy it they have 
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assumed that duty, and are therefore liable. There 
is no evidence as to how The Brothers was 
sunk—whether by negligence of the master or not. 
I think I must infer that after being sunk she was 
abandoned by the owner. Bya statute passed in 
1863 the harbour of Barrow was vested in the 
defendants, the Furness Hailway Company, and 
sect 14 defined the limits of the harbour and 
provided that the company should have jurisdic- 
tion over Piel harbour and Piel Channel beyond 
these limits, “ for the purpose of maintaining, im- 
proving, regulating, and buoying the said harbour 
and channel " to a point there mentioned as Helps- 
ford Scar, which is further seawards than the 
place where this accident occurred; but it was 
further provided that such powers should not con- 
fer on the company the right to levy dues or rates 
beyond the limits of the harbour of Barrow, and 
that the defendants should not in anywise impede 
the present access to Piel harbour, or diminish or 
affect in any way its present use, conveniences, 
privileges, or immunities as a barbour of refuge. 
By another Act passed in 1879, reciting that 
section, it was provided that the powers of the 
harbour master should comprise and include the 
harbour of Barrow and Piel harbour and Piel 
Channel beyond the place of this accident, but that 
nothing in the Act should confer upon the 
company the right to levy dues or rates beyond 
the limits of the harbour of Barrow; and by sect. 
29, after certain deductions, one-half of the residue 
of certain light duties, to which ships entering or 
leaving Piel harbour or Piel Channel were liabie 
to contribute, were to be paid to the defendant 
company, and to be applied by them in “ maintain- 
ing, buoying, lighting, regulating, and improving 
Piel harbour and Piel Channel as far as Helpsford 
Scar, and for no other purpose.” The 17th bye-law 
gave the harbour master power to remove wrecks 
and obstructions, and to retain anything so 
removed to defray the expenses of such removal. 
In 1877 there was passed a general Act to 
facilitate the removal of wrecks obstructing navi- 
gation. Sect. 4 provides, “ where any vessel is 
sunk, stranded, or abandoned in any harbour or 
tidal water under the jurisdiction of a har- 
bour or couservancy authority, or in or near 
any approach thereto, in such manner as in 
the opinion of the authority to be, or be 
likely to become, an obstruction or danger 
to navigation in that harbour or water, or in any 
approach thereto, the authority may take pos- 
BeBRlon of and raise, remove, or destroy the whole 
or any part of the vessel, and may lift or buoy 
any such vessel or part until the raising, removal 
or destruction thereof, and may sell, in such 
manner as they think fit, any vessel or part so 
raised and removed, and slso any other property 
recovered in the exercise of their powers under 
this Act, and may out of the proceeds of such 
sale reimburse themselves for the expenses in- 
curred by them under this Act, and shall hold 
the surplus, ifany, of such proceeds in trust for 
the persons entitled thereto.” Sect. 5 gives a 
Similar power to the general lighthouse authorities 
for that part of the United Kingdom in or near 
which the wreck is situate if there is no harbour 
or conservancy authority having no power to 
remove the same. It is argued that the 4th 
Section of this statute, although in terms per- 
missive, imposes a duty upon the harbour or 
Conservancy authorities, and this argument is to 
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some extent strengthened by the 3rd section, 
which defines harbour and conservancy authority 
as including all persons or bodies of persons 
intrusted with the duty or invested with the 
powers of improving harbours or tidal waters. 
In the case of an authority intrusted with such 
duty at least it may be plausibly argued that this 
addition to their powers implies an additional 
duty. On the other hand, if sect. 4 imposes this 
duty upon a harbour authority, it is difficult to 
avoid the conclusion that sect 5 must impose a 
like duty upon the lighthouse authority where 
there is no harbour or conservancy authority. In 
the case of The Douglas (ubi sup.), Brett, LJ. 
during the argument observed that the statute 
related to the performance of a public duty, and 
asked whether the word “may” in sect. 4 was not 
to be read "must." I do not find anything to 
that effect in his judgment in that case. Lord 
Coleridge declines to give an opinion upon the 
point, but Cotton, J.L. intimates that under that 
section it became the duty of the harbour master 
to remove a dangerous obstruction. 

The reluctance of thecourt to construe permissive 
words in a statute as obligatory is shown by the lan- 
guage used by the noble Lords in the case of Julius 
v. The Bishop of Oxford (42 L. T. Rep. N. S. 546: 
5 App. Cas. 214), in which the principal authorities 
on the subject are referred to and commented on. 
It is obviously a strong construction to treat per- 
missive words as imposing a serious obligation 
which, if neglected, may expose the body so em- 
powered toheavy damages, and I should hesitate to 
hold on this ground alone that the defendants were 
liable. Nor do I see, ifthe owners of The Brothers 
had not become by negligence or otherwise liable for 
the consequences of the ship being sunk in the Piel 
Channel, how the barbour authority by simply 
commencing to remove the wreck can be held to 
have incurred a duty not otherwise cast upon 
them. But by the Act of 1879 the defendants 
were empowered to receive a certain proportion 
of the light dues from ships entering Piel narbour 
and Piel Channel, and these dues were to be 
applied by them in maintaining, buoying, lighting, 
regulating, and improving Piel harbour and Piel 
Channel up to and beyond the place of the acci- 
dent. It seems to me that these words did impose 
upon them an obligation to remove such an ob- 
structicn as this wreck, and to mark its position 
by buoys until removed, and to apply whatever 
funds they might receive under the Act for that 
purpose, and on that ground I think the action 
against them must succeed. The case, in my 
opinion, comes within the authority of The Mersey 
Docks Trustees v. Gibbs (ubi sup.), and judgment 
must accordingly be given for the plaintiffs for 
the agreed amount of damages, and for the costs 
of the action. 

Solicitors for plaintiffs, Chester, Urquhart, 
Mayhew, and Holden, agents for Bradshaw, 
Barrow-in- Furness. be 

Solicitors for defendant company, T'ahourdins 
and Hargreaves, agents for S. Hart Jackson, 
Ulverstone. 
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Wednesday, May 30, 1883. 
(Before Porrock, B. and LoPzs, J.) 


GULLICHSEN v. Stewart Bros, (a) 


Charter-party—Cesser of Liability clause—Bill 
of lading—* All other conditions as per charter- 
party.” 

A clause in a charter-party, whereby the responsi- 
bility of the charterer is to cease as soon as 
cargo is on board, the vessel holding a lien upon 
the cargo for freight and demurrage, is not ap- 
plicable to liability for demurraye at the port of 
discharge; and therefore a charterer, who is also 
the consignee and receiver of a cargo, under a 
bill of lading containing the words “ aying 
freight and all other conditions as per ditis. 
party,” is not exempted by such clause from 
liability for such demurrage. 

THIS was & special case stated by the parties, 

pursuant to the Rules of the Supreme Court, 

Order XXXIV., r. 1, the following being the 

material parts thereof :— 

The plaintiff is a shipowner residing in Norway, 
and is the owner of the vessel Alette. The defen. 
dants are timber and general merchants, carrying 
on business at 3, Fen-court, Fenchurch-street, in 
the city of London. 

This action is brought to recover the sum of 
561. 13s. 4d., for the demurrage of the said vessel. 

On the 13th Dec. 1881, a charter-party was 
entered into between the plaintiff, through his 
agent, and the defendants, under which the Alette 
was to load from the defendants at Miramichi or 
Dalhousie & cargo of deals and battens, to be 
carried at a certain rate of froight to a safe porb 
on the west coast of Great Britain. The charter- 
party contained the following clauses : 

It is agreed that as this charter-party is entered into by 
the charterers for account of another party, their respon- 
sibility ceases as soon as the cargois on board, the vessel 
holding ® lien upon the cargo for freight and demurrage. 
The usual customs of each port to be observed by each 
party in cases where not specially expressed, 

Seventeen days, Sundays and holidays excepted, are to 
be allowed the merchant (if the ship be not sooner 
despatched) for lading, and for discharging cargo fifteen 
like days. Lay days to commence when ship is ready in 
a proper loading and discharging berth respectively ; 
demurrage at the rate of fourpence per register ton per 
day to be paid to the ship if longer detained. 

Messrs. R. A. and J. Stewart, of Miramichi, 
shipped on the Alette, under the charter-party, a 
cargo of wood goods in two lots, one consisting of 
401,000 pieces of palings, and the other of 20,523 
pieces of deal and deal ends, and 274,118 pieces of 
palings, and two sets of bills of lading were signed 
in respect of the said cargo, one of them being 
for the 401,000 pieces of palings, and the other for 
the 20,523 pieces of deal and deal ends and the 
274,118 pieces of palings. By the said bills of 
lading the goods were made deliverable at the port 
of discharge on the river Mersoy tothe defendants 
or to their assigns, be and they paying freight 
and all other conditions as per charter-party. ; 

The defendants, on the 28th June 1881, while 
the vessel was on her voyage, indorsed for value 
the first of the two bills of lading mentioned in 
paragraph 5 of this case (that is to say, the bill of 
lading for 401,000 pieces of palings) over io 
Messrs. Banks and Ratcliffe, who had purchased 
these goods for 194l. 7s. 4d., and on or about the 
7th July 1881, whilst the vessel was still on her 
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voyage, they for value, viz., for 2107. 195. ld., in- 
dorsed on the second bill of lading, mentioned in 
the said paragraph, the following words : “ Deliver 
to Messrs. Harrison, Robinson, and Co., the deals 
and deal ends, number in all 20,523 pieces, con- 
taining 247,085 superficial feet according to other 
side,” and delivered such bill of lading so 
indorsed, to Messrs, Harrison, Robinson, and Co., 
who had purchased the said 20,523 pieces of deal 
and deal ends for 2107. 13s. 1d. 

The defendants were the owners and receivers 
of the 974,118 pieces of palings, the remainder of 
the cargo, 

The ship was ready in & proper discharging 
berth at Liverpool, and the dicharge*was com- 
menced on the 1lth July 1881, and was not 
completed until the Ist Aug. 1881, on which da 
the discharge of the whole cargo was completed. 
The dischargo of the said 274,118 pieces of palings 
was not completed until the said lst Aug. 188i. 
(The remainder of the cargo could not be dis- 
charged until after the said 274,118 pieces had 
been discharged.) The said vessel was therefore 
detained five days beyond the said fifteen days, 
The detention of the vessel arose through no 
default of the ship. 

The court is to have power to draw inferences 
of fact. 

The defendants contend that their liability 
ceased on the cargo being shipped, and that the 
plaintiff was bound to exercise his lien. 

The question for the opinion of the court is, 
whether upon the facts above set out the defen- 
dants are liable. Ifthe court find for the plaintiff, 
then judgment is to be entered for him for 
061. 13s. 4d., and costs; but if the court find for 
the defendants, then judgment is to be entered 
for them with costs. 


French for the plaintiff.—The plaintiff is entitled 
to recover this demurrage from the defendants 
under the terms of the charter-party and bill of 
lading, The words of the bill of lading “ all 
other conditions as per charter-party ” incorpo- 
rate the conditions of the charter- arty as to 
demurrage, and the defendants therefore as con- 
8ignees are liable under them for this amount : 

Porteus v. Watney, 4 Asp. Mar. Law Cas, 34 ; 39 

L. T. Rep. N. S. 195 ; 3 Q. B. Div. 534. 

It will doubtless be contended that, as the con- 
Signees are in this case charterers also, they are 
exonerated from liability by the cesser clause, but 
this clause only exonerates the charterers from 
claims made against them in their character as 
charterers, and is not applicable to, and has no 
ettect on, demurrage at the port of discharge. [He 
was stopped by the court. 


Edwyn Jones for the defendants.—The defen- 
dants are not liable for this demurrage. They are 
not liable under the bill of lading, for that 
contains no provision as to demurrage, and, as to 
the words, “they paying freight and all other 
conditions as per charter-party,” it was held by 
the Court of Appeal in Porteous v. Watney (39 L. 
T. Rep. N. S. 195; 4.Asp. Mar. Law Cas, 34; 
9 Q. B. Div. 534), that this language ** imports 
a liability on the part of the consignee for 
demurrage co-extensive with the liability of the 
charterer,” and the decisions in Wegener v. 
Smith (15 O. B. 285; 24 L. J. 95, Œ. P.) 
and in Smith v. Steveking (4 E. & B. 945; 5 
E. & B. 589; 24 L. J. 257, Q. B.) are to the same 
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effect. In this case the charter-party provides, 
“ that, as this charter-party is entered into by the 
charterers for account of another party, their 
responsibility ceases as soon as the cargo is on 
board, the vessel holding a lien upon the cargo 
for freight and demurrage.” This clause clearly 
protects the defendants from any liability for 
demurrage at the port of discharge, the shipowner 
having expressly discharged them, reserving a 
lien on the cargo for his own protection. In Gray 
v. Carr (25 L. T. Rep. N. S. 215; 1 Mar. Law 
Cas. 115; L. Rep. 6 Q. B. 522) there was a 
cesser clause, “the owners to have an absolute 
lien for all freight, desd freight, demurrage, 
and average,’ and the bill of lading con- 
tained, as in the present case, the words, ‘‘ and 
all other conditions as per charter-party," and 
there the court held that the shipowners had a 
right of lien against the consignees for demurrage, 
but not for damages for detention at the port of 
loading. It was not argued in that case that the 
shipowner would have been entitled to recover in 
an action against the consignees apart from his 
lien. In French v. Gerber (36 L. T. Rep. N. S. 
350; 3 Asp. Mar. Law Cas. 403; 1 C. P. Div. 
737; 2 O. P. Div. 247) it was held that the 
cesser clause discharged the charterers from 
liability for giving orders for the ship to 
discharge at a port which was not a good and 
safe port (contrary to the stipulations of the 
charter-party), Mellish, L.J. saying, “the true 
construction of the charter appears to me to 
entirely exonerate the charterers in respect of 
subsequent breaches.” Apart from the express 
words of the bill of lading there is no implied con- 
tract rendering the consignee liable to pay 
demurrage, since itis not stated in the case that 
more than a fair and reasonable time was occupied 
in discharging the ship: 
Evans v. Forster, 1 B. & Ad. 118; 
Horn v. Bensusan,9 C. & P. 709, 


Synnott, for French, in reply.—There is no force 
in the argument that, because a remedy bylien is 
given, therefore the remedy by action for breach of 
contract is gone. [Porrock, B.—As you have not 
alleged that there was unreasonable delay in 
discharging the ship, you must show a breach of 
contract on the part of the defendants. We can- 
not reject the words of the bill of lading, “all 
other conditions as per charter-party."] Those 
words incorporate the clauses of the charter-party 
existing at the time of the alleged breach. ‘They 
incorporate, therefore, the conditions of the 
charter-party as to the mode of the discharge of 
the cargo, but do not incorporate the “cesser” 
clause, which applies to the charterers in their 
character as charterers only, and does not apply 
to them in the character of consignees and dis- 
chargers of the cargo. Tn Gray v. Carr (1 Asp. 
Mar. Law Cas. 115; 25 L. T. Rep. N. S. 215; 
L. Rep. 6 Q. B. 534, 540) Brett, J. S88, 
with respect to similar words in the bill of 
lading in that case, that they were “satisfied by 
making them applicable to damages in the nature 
of demurrage for any delay which may occur 
through the default of the consignee at the port 
of discharge.” The words therefore only incorpo- 
rate the conditions of the charter-party which are 
applicable. The cesser clause is not applicable, 
because it is a personal clause, the sole object of 
which is to proteet the charterer from personal 
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liability at the port of loading. This is clear from 
the observations of Cleasby, B. in Gray v. Carr 
(ubi sup.). “Ib appears," he says, “clear to me 
tbat whether the demurrage days are occupied in 
the loading of the ship, or in the discharge of it, 
tbe charterer is equally discharged from personal 
liability as soon as a sufficient cargo is loaded." 
The clause therefore does not affecb the liability 
of the defendants as consignees. 


Edwyn Jones called the attention of the court to 
Sanguinetti v. The Pacific Steam Navigation Com- 
pany (8 Asp. Mar. Law Cas. 300; 35 L. T. Rep. 
N. S. 658; 2 Q. B. Div. 238). 


Pourock, B.— This action is brought to recover 
the sum of 561. 135, 42., claimed for demurrage 
upon the delay in discharging a ship called the 
Aletie, which was chartered under a charter-party 
of the 13th Dec. 1881, entered into between the 
shipowners and the defendants to load from the 
defendants at Miramichi or Dalhousie a cargo of 
deals and battens to be carried at a certain rate 
of freight to & safe port on the west coast of 
Great Britain. In this charter-party there was 
the usual clause as to the time to be allowed for 
loading and discharging the cargo, which was: 
Seventeen days, Sundays and holidays excepted, 
are to be allowed the merchant (if the ship be nok 
sooner despatched) for loading, and for discharging 
cargo fifteen like days. Lay days to commence 
when ship is ready in a proper loading and dis- 
charging berth respectively; demurrage at the 
rate of fourpence per register ton per day to be 
paid to the ship if longer detained.” The cargo 
was duly loaded and forwarded to this kingdom, 
and the bill of lading under which the cargo was 
actually shipped contained the words, “he and 
they (1.e., the defendants or their assigns) paying 
freight and all other conditions as per charter- 
party.” Now, this amount is not claimed against 
the defendants for undue delay in unloading the 
vessel, as in the old case of Randall v. Lynch 
(2 Camp. 352), because the plaintiff in his state- 
ment of claim does not put forward that as the 
ground of his claim. But the claim is for demur- 
rage due under the bill of lading, which refers in 
the manner I have just mentioned to the charter- 
party. 

Let us see, then, in what way the consignee 
is liable under the bill of lading. This appears 
from the case of Harman v. Gandolph (Holt. 35), 
where it is said that “the consignee by taking 
to the goods contracts with the ownors of the 
vessel to perform the terms upon which they have 
undertaken to convey and deliver them.” Thatis 
the way the contract arises. Now, in this case, 
the words of the bill of lading " paying freight 
and all other conditions as per charter-party,” 
clearly incorporate into the bill of lading so much 
of the charter-party os has reference to the receipt 
of the cargo, and the loading of the ship. This, 
however is not a claim for demurrage at the port 
of loading, bat at the port of discharge, a fact 
which becomes important when we come to con- 
sider how much of the charter-party isincorporated 
into the bill of lading. For there is in the charter- 
party a clause which is called the cesser clause, 
and which runs: “It is agreed that, as this 
charter-party is entered into by the charterers 
for account of another party, their responsibility 
ceases as soon as the cargo is on board, the vessel 
holding & lien upon the cargo for freight and 
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demurrage.” Now, itis perfectly intelligible that | board,” and has no application to the state of 


that clause should have full effect in exonerating | things at the port of discharge. I think, therefore, 
the charterers from all liability for anything occur- | that while the condition as to demurrage is ap- 
ing after the shipmené of the cargo, because ibis | plicable to the circumstances of this case, that 
very reasonable that they should say that they, | which only relates to the time when ‘‘the cargo 
being agents for other parties, are not going to be | is on board" is not applicable, or, in other words, 
liable for anything that occurs after shipment, the | that the cesser clause has no application here, 
&oods being always subject to the shipowner’s lien. | and T think that there should be judgment for the 
But it does not follow because the obarterer is | plaintiff for 56]. 13s. 4d. with costs. 

freed from liability at the port of discharge by Judgment for the plaintiff. 


that clause, that the shipowner’s right to sue the ie Lee 
: j : "c Solicitors for the plaintiff, F. Venn and Co., for 
consignee for freight and demurrage is displaced. Collins, Robinson, and Oo. Tiveesoet’ 


In answer to this, the defendants contend that if ce? 

you import the charter-party at allinto the bill of Solicitors for the defendants, Kearsey, Son, and 
lading you must import the whole of it, including Hawes. 

the cesser clause. Butin this case the shipowner 
is not suing the defendant aa charterer, but as 
assignee of the bill of lading, and the only part 
of the charter-party which is important at the 
present time is that, which has reference to the 
delivery of the cargo, and to my mind it seems 
unreasonable, as a matter of commercial usage, to 
say that into whosoever's hands the cargo might 
come they would not be responsible personally 
for demurrage under the charter-party. 

I am of opinion, therefore, that the consignee is 
not less liable because he happens to be the charterer, 
the ground of his being released from liability as 
charterer being found in his being agent for other 
parties. But, apart from this consideration, we 
have the clear authority of Cotton and Thesiger, 
LIT. in Porteous v. Watney (39 L. T. Rep. N. S. 
195; 4 Asp. Mar. Law Cas. 34; 3 Q. B. Div. 534) 
for saying that a provision similar to that which ig 
found in the bill of lading in the present case only 
incorporates into the bill of lading so much of the 
charter-party as is applicable. T think, therefore, 
that in this case there must be judgment for the 
plaintitts with costs, 

Lores, J.—It is important in this case to 
remember that this is a claim for demurrage not 
at the port of loading, but at the port of discharze, 
and not against the defendants as charterers of 
the ship, but as consignees of the cargo; and the 
question for us to consider is what is the contract 
entered into by the bill of lading. That docu- 
ment contains the words “he and they paying 
freight and all other conditions as per charter- 
party.” The charter-party, therefore, must be 
looked at, for it would be impossible for us not 
to give effect to the words “and all other condi- 
tions as per charter-party.” Those words must 
be looked at with reference to what the charter- 
party contains. Now, it is'clear from the judg- 
ments of Cotton and Thesiger, L,JJ. in Porteous v. 
Watney (ubi sup.), that these words only import 
into the bill of lading such of the provisions of the 
charter-party as are consistent with the circum- 
stances of the case at the time when it becomes 
necessary to construe the bill of lading. Weare 
bound, therefore, to incorporate the provisions of 
the charter-party as to demurrage, because those 
conditions are applieable to demurrage at the 
port of discharge such as has arisen in this case; 
but it is equally clear that we cannot import the 
earlier provisions of the charter-party, which run, 
“Tt is agreed that as this charter-party is entered 
into by the charterers for account of another party, 
their responsibility ceases as soon as the cargo is 
on board, the vessel holding a lien upon the cargo 
for freight and demurrage,” for that provision has 
reference only to the time when * the cargo is on 
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ADMIRALTY BUSINESS. 
Tuesday, Jan. 30, 1883. 
(Before Sir R. PHILLIMORE). 
Tae Lrvrerra. (a) 


Salvage— Derelict— Amount of award— Apporticn- 

ment, 

A brig on a voyage from Norway to Cardiff, with a 
crew of nine hands, fell in with a derelict brig, 
in risk * imminent loss, between Heligoland 
and the Dogger Bank, and put a mate and two 
hands aboard her, who shortly after endeavoured 
to regain their own vessel, but their boat was 
swamped and one of the men drifted astern and 
was rescued by a fishing smack. After great 
dificulty and much hardship the two men navi- 
gated the derelict in safety to within a Jew miles 
of Dungeness, when she was taken in tow by a 
steamship and placed in Dover Basin. 

In consolidated actions of salvage brought respec- 
tively by the owners, master, and crew of the 
brig, and by the owners, master, and crew of the 
steamship, the Court awarded one-half the value 
of the property salved, out of which three-fifths 
were apportioned to the salving brig. 

THESE were consolidated actions of salvage 
bronght respectively by the owners, master, and 
crew of the Norwegian brig Julie, and by the 
owners, master, and crew of the British steam- 
ship Walton, against the Italian brig Livietia, her 
cargo and freight. 

The statement of claim on behalf of the owners, 
master, and crew of the Julie alleged their 
services to be substantially as follows: 

The Julie, a brig of 257 tons register, was, on tha 13th 
Nov. 1882 in the North Sea, bound on & voyage from 
Arendal to Cardiff, laden with acargo of mining timbers 
and manned by a crew of nine hands all told. On the 
same day, at about 9 a.m., when between the Dogger 


Bank and Heligoland, those on board the Julie sighted a 
brig (which proved to be the Livistta) lying to, there 


and proceeded in company of the Julie. Meanwhile the 
wind had increased to a gale from the east with a high 
sea, and at 10 a.m, on the 14th of November, those an 
board the Livietta, fearing to lose sight of the Julie in 
tha boisterous weather, and fearing the Livietta would 
founder as the water was increasing, determined to leave 
the Invietia, In attempting to do so, which involved 


(a) Reported by J. P. AsPrNALL and F, W, Earners, Esqrsg., 
Barristers-nt-Luw, 
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great risk to the Julie by reason of her approaching close 
to the Livietta, the boat was swamped, and the mate and 
one hand succeeded in getting on board the Livietta again, 
and the other hand drifted astern in the swamped boat 
and was ultimately rescued by means of a lifebuoy by a 
fishing smack. After several ineffectual attempts to 
gend the Julie’s lifeboat to the assistance of tha two men 
on the Livietta, the Julie endeavoured to keep by the 
Livietta, but lost sight of her during the afternoon. The 
Livietta, was then with much difficulty navigated up the 
English Channel. At4.30 p.m. the North Hinder light 
was sighted, and at midnight the South Foreland light, 
the course being shaped for Dover and flareup lights 
being burned for a pilot or tug. By this time the water 
had increased to five feet, the wind had decreased, but 
the sea had got worse and was running very high. 
Towards morning on the l5th Nov., the wind having 
become more northerly, the Livistta drifted from the 
shore, and at 8 a.m. the Varne light was sighted. The 
Livietta was then tacked in towards the land, and at 
roon Dungeness was sighted, when in answer to a signal 
of distress the steamship Walton came off and towed the 
Livietia off Dover, when she was taken by a tug into the 
harbour, having at this time five and a half feet of water 
in her hold amidships. 

After the Julie lost sight of the Livietta she experi- 
enced very bad and adverse weather, and in conge- 
quence of her being short-handed, by reason of the 
absence of the mate and two hands, the master and crew 
underwent much extra fatigue and exertion. She was 
three times driven back off the Lizard, and on the 23rd 
Nov. put into Falmouth as a harbour of refuge, having 
lost her lower foretopsail, She did not arrive at Cardiff 
till Dec. 16, having lost about 24 days, and being put to 
considerable expense at Falmouth. Those on board the 
Livietia when attempting to get back to the Julie lost 
their coats, boots, oilskins, and changes of clothing. In 
Consequence they were constantly exposed to the weather 
and had no change, and their feet being uncovered 
Suffered considerably, Except on one occasion they were 
Unable to light a fire on board the Livietta or to cook 
their food. They had very little to eat or drink, were 
unable to go to sleep during the whole time they were on 
board the Livietta, and were in constant fear of founder- 
Ing. Inrendering the said services the Julie inourred 
expenses to the amount of 63l. 8s. 2d. The value of the 
Julie was about 20001, 

The statement of claim on behalf of the owners, 
master, and crew of the Walton alleged their 
Services to be as follows : 

The Walton, a steamship of 688 tons register, with 
engines of 99 horse power nominal, was, on the 15th Nov. 

882 about noon off Dungeness, on a voyage from 
Algiers to Leith and Newcastle, with a cargo of esparto 
grass and a orew of nineteen hands all told. At such 
time those on board the Walton sighted the Livietta, 
which was distant about six miles, bearing about S.S.E. 
and flying signals of distress. The saila were observed 
to, be fiying about in great confusion, and she was 
driving towards thə French coast with her head to the 
westward. The chief mate and four men from the 
Walton boarded the Livietta and found her in charge of 
two men from the Julie, who were much exhausted 
and in want of assistance. After some difficulty, and 
Without assistance from the two men from the Julie, the 

alton was made fast ahead of the Livietta, three men 
from the Walton remaining on board the Livietta to stow 
the sails and make her ready for harbour. After about one 
our’s towing two more hands were put on board the 
Livietia to assist, and at 4.30 p.m. the Walton arrived 
off Dover pier with the Livietta in tow, and the Livietta 
was taken into the basin by a tug for 101. At the time 
Of receiving the services, the Livietta and the two men 
on board of her were in a position of extreme danger. 

9 men were too exhausted and had not strength 
enongh to set her sails, which were in a state of con- 
fusion, she had no anchors, and her pumps were choked 
and useless. She had from six to seven feet of water in 
her hold, and her cargo of grain was wet and deteriorating 
rapidly. 

By the consent of the cargo owners, the cargo 
was sold by the Marshal of the court for the sum 
of 1344L, which was paid into court. An appear- 


and of her cargo, and 5002. was tendered by the 
cargo owners, but refused as insufficient. The 
owners of the Livietta did not deliver a statement 
of defence. 

The ship had not been sold and the value had 
not been ascertained. 

In the statement of defence delivered on 
behalf of the owners of cargo, the allegations in 
the statement of claim on behalf of the Julie were 
admitted, save that the Julie by reason of being 
short-handed was in any way inconvenienced or 
put to expense, aud that but for the services of 
the Julie the Livietta, must have been lost; or 
that by reason of the services, the Livietta and 
her cargo were rescued and brought into a place 
of safety. With respect to the services of the 
Walton, they were also admitted, except the 
allegation that at the time of the Walton's ser- 
vices the Zivielta and the two men on board her 
were in a position of extreme danger. 

Jan, 30.—The case came on before the judge 
on the pleadings, no witnesses being called. 

G. Bruce for the owners, master, and crew of 
the Julie.—The services of those from the Julie 
were in the highest degree meritorious. The 
property salyed was saved from certain destruc- 
tion, and in rendering the services the salvors 
greatly imperilled their lives, and underwent 
most unusual exertions. The owners of the Julie 
have been put to great expense by loss of time and 
damage to property. Under these circumstances 
500/. is insufficient. 

The Rasche, L, Rep. 4 A. & E. 127. 

W. G. F. Phillimore for the owners, master, and 
crew of the Walton.—The Walton completed the 
service and so saved the Livietia and the lives of 
the original salvors. Without her assistance the 
Livieita would have been lost. Seeing that the 
values are small and the claimants many, a large 
proportion should be given. 

Bucknill for the owners of cargo on the 
Livietta.—Ihe tender is over one-third. The 
services of the two men from the Julia were no 
doubt meritorious, but not efficacious. The Wal- 
ton only towed in calm weather for about two 


hours. 

J. P. Aspinall, for the owners of the Livietta, 
stated that the owners of the ship would pay aa 
salvage a sum bearing the same proportion to the 
value of the ship as that awarded against the 
cargo bore to the value of the cargo. 


Sir ROBERT PHILLIMORE.—l pronounce againsi 
the sufficiency of the tender made by the owners 
of the cargo of the Livietta in this case, and I 
award a moiety of the value of the property pro- 
ceeded against as salvage remuneration for the 
services rendered by the plaintiffs, Of tnis award 
I apportion three-fifths to the owners, master, and 
crew of the Julie. The owners, master, and crew 
of the Walton will receive the remainder of the 
moiety, and I allot two-thirds of this remainder 
to the owners of the Walton. 

Solicitors for the owners, master, and crew of 
the Julie, Waddilove and Nuit. 

Solicitors for the owners, master, and crew of 
the Walton, Ingledew and Ince. 

Solicitors for the owners of the cargo of the 
Livietta, Waltons, Bubb, and Walton. 

Solicitors for the owners of the Livietia, Stokes, 


ance was entered by tbe owners of the Livietia | Saunders, and Stokes. 
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Friday, April 27, 1888. 


W. H. Porrer & Son; Tue Georges Rover. (a) 


Collision—Launch—Necessary precautions—River 
Mersey. 

The duty of persons in charge of a launch, 
to take reasonable precautions to warn other 
vessels navigating the river before the vessel is 
launched, is to be construed as meaning that they 
are bound to take the utmost possible precau- 
tions. 

Tugs in attendance on a launch in the river 
Mersey should be dressed with flags and should 
give warning to approaching vessels that the 
launch ia about to take place. 


THIs was & damage action in personam. instituted 
by the owners of the screw steamship Bentinck 
against the owners of the launch George Roper 
to recover damages arising out of a collision 
between the two vessels in the river Mersey 
on the 10th Feb, 1883. The defendants counter- 
claimed. 

The facts alleged on behalf of the plaintiffs were 
as follows: — The screw-steamship Bentinck, 
belonging to the port of Whitehaven, of 555 tons 
register, and manned by a crew of seventeen 
hands all told, was, shortly before 1 p.m. on the 
10th Feb., proceeding down the river Mersey on 
the Cheshire side of mid-channel, bound on a 
voyage from Garston to Belfast with a cargo of 
coals. The wind was S., the weather fine and 
clear, and the tide last quarter flood, and a good 
look-out was being kept on board the Bentinck, 
which was being navigated at slow speed, stopping 
when necessary to avoid the craft in the river. As 
the Bentinck came down towards Brunswick 
Dock, her engines were stopped to allow a steamer, 
the Merchant, coming out of Brunswick Dock to 
straighten down the river. The helm of the 
Bentinck was put to starboard, so as to keep clear 
of the Merchant. The Merchant, however, star- 
boarded also, and thereupon these on board the 
Bentinck observed the launch George Roper 
coming across the river stern first, about 300 

ards off, and broad on the starboard bow. 

reviously to the launch being seen an order had 
been given fo go slow abead, but it was at once 
countermanded, and the engines of the Bentinck 
were immediately put full speed astern, but the 
George Roper’s starboard side came into collision 
with the stem of the Bentinck and the Bentinck 
received considerable damage. The plaintiffs 
charged against the defendants (1) that the 
George Roper was improperly launched at a time 
when the river was not clear, and without a 
proper lonk-out being had, or proper precautions 
beiug taken to see that the river was clear; (2) 
that a proper, sufficient, and usual notice or 
warning of the launch was not given before the 
launch, and proper steps were nob taken to apprise 
those navigating the river that the launch was 
coming away; (3) that the George Roper was not 
furnished with a proper anchor, or with one ready 
for letting go, or if there was any such anchor 
ready, those on board and in charge of her 
improperly neglected to use it; (4) that the 
George Roper when she got into the river was 


(a) Reported by J. P. AsPrxALL, and F, W. EBAIKES, Esgqrs., 
Barristers-at-Law, 
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not properly navigated or towed so as to avoid 
collision with the Bentinck; (5) that the defen- 
dants were the builders of the George Roper, from 
whose yard she was launched, and they or their 
servants had the management of the launching 
operations ; and lastly, that the collision and the 
damage to the Bentinck was caused by the neg- 
ligence of the defendants and their servants. 


The facts alleged on behalf of the defendanta 
were as follows:—On the 10th Feb., the de- 
fendants, intending to launch the ship George 
Roper from their building yard, situated on 
the Liverpool side of the river Mersey, had 
taken all reasonable steps to indicate to vessels 
navigating the river that a launch was about 
to take place. Flags were displayed from poles 
on board the launch, and a large red flag, a 
usual and well-known signal on the Mersey that 
a launch is about to take place, was flying at the 
end of the building yard. Two steam tugs were 
also in the river opposite the yard, each flying a 
large burgee, which is also a well-known signal 
that they were in attendance upon a ship about 
to be launched. It was high water about 1.10 
p-m., and it is a well-known rule that the launching 
of vessels takes place at slack tide (high water), 
and it was notorious on that day that the launch 
would take place at that time. In these circum- 
stances, at about two minutes to 1 p.m., the river 
being clear of craft, the defendants launched the 
vessel, and, whilst she was crossing the river 
stern first from the Liverpool to the Cheshire side, 
those on hoard her observed the Bentinck (which 
they had previously seen nearly a mile distant) 
coming down the river. There was then plenty of 
room and time for the Bentinck to have avoided the 
launch, either by going ahead of her, or by easing 
or stopping and reversing; but the Bentinck, 
coming on apparently under a starboard helm, 
and without taking any steps to avoid the launch, 
struck her with considerable violence on the star- 
board side, doing her considerable injury. Before 
the collision the Bentinck was loudly hailed to go 
astern. 

The defendants charged the plaintiffa with (1) 
failing to keep a good look-out; (2) failing to 
ease or stop and reverse in time; (3) and with 
improperly and negligently omitting to keep out 
of the way of the launch. 

By way of counter-claim the defendants said : 

r They repeat the several allegations hereinbefore 

made. 
2. The defendants have suffered great damage by 
reason of the collision, and have thereby made them- 
selves responsible, and have become liable to the owners 
of the launch for a large sum of money in respect of 
2 breach of their (the defendants’) contract with the 
gae caused solely by the matters herein complained 
or, 

The plaintiffs replied joining issue on the 
defence, and denying that the defendants had 
suffered great damage by reason of the collision, 
or that they had made themselves responsible or 
had become liable to the owners of the launch for 
a large sum of money in respect of a breach of 
their contract with the owners; and upon this 
reply issue was joined by the defendants. 


April 27.—The action came on for hearing, 
when viva voce evidence was given on both sides. 
The allegations in the statement of claim were 
substantially proved by the evidence for the 
plaintiffs. ‘The defendants proved that they had 
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conducted a very large percentage of the launches 
in the river Mersey for upwards of twenty-three 
years, and had hitherto never met with an 
accident, and that the mode of conducting a 
launch as alleged by them was their usual 
method. 


Russell Q.C. (with him W. G. F. Phillimore) for 
the plaintiffs.—It is laid down in The Blenheim 
{2 W. Rob. 421) and The Andalusian (2 P. Div. 231) 
what is the duty of those in charge of a launch 
to take reasonable precautions. Reasonable pre- 
cautions in the river Mersey can only be the 
utmost possible precautions. The precautions in 
the present case are manifestly insufficient, and 
the fact that the defendants have never before had 
an accident is immaterial. 


Myburgh Q.C. (with him Buckniil) for the 
defendants.—It is unreasonable to cast upon ship- 
builders the wide duty of taking the utmost 
possible precautions. Itcannot be said that those 
precautions must be taken which the highest 
Ingenuity can suggest. In The Blenheim (ubi sup.) 
all that is required is reasonable notice, and in 
that case, where the circumstances were very 
similar to the present, those in charge of the 
launch were held free from blame, Tho defen- 
dants have conducted a very large number of 
launches for upwards of twenty-three years, and 
this is their first accident, which shows that 
hitherto their precautions huve been sufficient. 


Russell, Q.C. in reply. 


Burt, J.—This case does not to my mind present 
much difficulty,and theElderBrethren take thesame 
view as myself. Now the first question is, What 
is the duty of those in charge of a launch in the 
river Mersey P and this has been Jaid down in the 
case of The Andalusian (ubi sup.). It seems to 
me that I am bound by that case. I may say I 
entertain a view quite in accordance with the law 
as laid down there, and I have no hesitation in 
stating that that is the law. It is given in these 
words: “The law throws upon those who launch 
a vessel the obligation of doing so with the 
utmost precaution, and giving such a notice as is 
reasonable and sufficient to prevent any injury 
happening from the launch; and, moreover, the 
burden of showing that every reasonable pre- 
caution has been taken, and every reasonable 
notice given, lies upon her and those managing 
the launch.” Mr. Myburgh said that this comes 
to & question of reasonable precautions as no one 
is bound to do more than take reasonable pre- 
cautions, but this is really no more than a change 
of terms. For what is a reasonable precaution in 
launching a vessel is in fact the utmost pre- 
cautions under the circumstances. So, when you 
Set a vessel going, without engines or helm, and 
with only atug to manage her, off the ways at the 
speed of seven knots an hour across the fairway 
of the river Mersey, the utmost precautions are 
certainly only reasonable. What, then, are the 
usual precautions? Now, L venture to say that a 
usual precaution is to have one tug decorated 
with a show of flags. This is well known, certainly 
to all seamen, usually to mean that a launch is 
taking place. Why this precaution should not 
have taken place in this instance, I am at a loss to 
Conceive. I am of opinion that they should be 
taken in all cases of a launch in the Mersey. The 
defendants chose to trust to something else. 
Properly enough, no doubt, there were two tugs 


in attendance, one at the yard,and one ont in the 
middle of the Mersey. Now, as to the decoration 
of the tugs. When I refer to the evidence of 
Mr. Potter, one of the defendanis, I find he him- 
self says that he thinks it is the custom to have 
more flags than one to show that the tugs are not 
engaged in the ordinary way, and that something 
unusual is going to happen; and if that precaution 
had been taken it is clear the collision would not 
have taken place. In The Andalusian it was held 
that it was the duty of one or other of the tugs 
togive warning toapproaching vessels. What, then, 
is the state of things here? The United Service, 
the tug lying out in the river, sees three vessels 
coming down a mile off; she knows the launch is 
likely to come across their course, but, as they get 
nearer, takes no steps to warn them of the launch. 
This appears to me to be a clear neglect of duty, 
for this tug might have steamed up and given 
warning to the approaching vessels. It further 
appears that Mr. Potter went to a place where he 
could see if the river was clear in the vicinity, 
then descended to the platform and within two 
minutes, the launch, a vessel of great length and 
tonnage, was in the water. Mr. Potter was in 
ignorance that three vessels were coming down 
the river towards the place where the launch must 
go, and, not knowing this, he gives the-order for 
the launch to be set off. Both the tug masters, 
however, were aware that three vessels were under 
way down the river, but they give no warning, 
which, as I have said, is a neglect of duty. I 
cannot help thinking that it is negligence on the 
part of those in charge of a launch to set her 
going on the ways without taking all steps to be 
certain that nothing is approaching the place of 
the launch at the time. [The learned Judge then 
considered the evidence with regard to the navi- 
gation of the Bentinck, and finally pronounced 
those in charge of the launch alone to blame.] 

Solicitors for the plaintiffs, Hill, Dickinson, 
Lightbound and Co. 

Solicitors for the defendants, Bateson, Bright, 
and Warr. 


May 25 and June 26, 1888. 


(Before Sir James Hannen, assisted by TRINITY 
MasTERS.) 


Tue Yan YEAN. (a) 


Salvage — Misconduct of salvors— Forfeiture of 

award—Counter-claim. 

Where salvors, having taken possession of a de- 
relict vessel, whose crew had taken refuge on 
board the salvors’ vessel, improperly refused to 
put back the crew or take the proffered assistance 
of a tug, although they themselves had no local 
knowledge, and then brought the derelict to anchor 
im an improper place, in consequence of which 
she was lost, the Court, although the ship and 
cargo were subsequently raised, and realised 
3075L., refused to give any salvage remuneration, 
and condemned the plaintiffs in costs, but dis- 
missed the counter-clatm for damages. 


Tars was a salvage action instituted by the owners, 
master, and crew of the steamship Kirkstall 
against the owners of the steamship Yan Yean, 
her cargo and freight. 

The plaintiffs alleged that on the 3rd April the 
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Kirkstall, being close to Lavernock Point, fell in 
with the Yan Yean, signaling for assistance. 
The crew of the Yan Yean took refuge on a cutter 
in tow of the Kirkstall. Some of the crew of the 
Kirkstall then boarded the Yan Yean, and saved 
her from drifting on to Lavernock point, and took 
her towards Cardiff, and anchored her on Cardiff 
Flats. During the night, in consequence of the 
severity of the weather, tbe Yan Yean dragged 
heranchor, came into collision with another vessel, 
and ultimately foundered. The Yan Yean was sub- 
sequently raised by her owners and brought into 
port. 

The material allegations in the statement of 
defence was that in consequence of the negli- 
gence of the Kirkstall’s crew in coming alongside 
the Yan Yean, those on the Yan Yean, fearing 
she would sink, jumped on board a cutter in tow 
of the Kirkstall; that the plaintiffs improperly 
refused to put back the crew of the Yan Yean, or 
to take the assistance of a tug, although they them- 
selves were not acquainted with the locality; that 
the plaintiffs brought up the Yan Yean in an 
improper and exposed place, in consequence of 
which she sank, and so occasioned great expense 
to her owners; and that the plaintiffs were not 
entitled to any salvage remuneration. 

The defendants claimed 20007. damages. 

The further facts fully appear in the judgment. 

The value of the ship and cargo when raised 
amounted to 30751. 

The action came on for hearing on vivd voce 
evidence. 


W. G. F. Phillimore for the plaintiffs.—In this 
case life and property exceeding in value 30002. 
have been saved. If the conduct of the salvors 
was improper, it must be criminal before it would 
work an entire forfeiture : 

The Atlas, Lush, 518; 1 Mar. Law Cas. O. S. 235; 6 

L. T. Rep. N. S. 737. 

There is no case in which the conduct of the 
salvors, being analogous to the present case, all 
remuneration was forfeited. The refusal of the 
salvors to take the tug was a mere error in judg- 
ment, not sufficient to work a diminution, much 
less a forfeiture. Dr. Lushington in The Charles 
Adolphe (Swa. 153) gave salvage where the salvors 
had refused to allow the master and crew to return 
to their vessel. If in this case there was any 
negligence which diminished the value of the res, 
the salvors will suffer for it, as the court has a 
smaller value to make an award upon. But un- 
doubtedly the salvors are entitled to some award, 
seeing that the services have resulted in the pre- 
servation of a considerable property, without 
which services the Yan Yean would have been 
surely lost. The evidence of misconduct must be 
conclusive, and the onus of proving it is on the 
defendants : 


The Charles Adolphe (ubi sup.). 


Kennedy for the defendants.—All that the Yan 
Yean required was a towage service, yet the 
salvors violently took possession of the vessel, 
and continued their services long after they were 
necessary. The salvors, knowing nothing of the 
locality, refused the assistance of the master of 
the tug and of the master of the Yan Yean, both 
of whom possessed the requisite knowledge. In 
this case there are present criminal misconduct, 
negligence, and consequent loss, which, when 
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combined, are amply sufficient to work a total 
forfeiture of remuneration : 

The Charles Adolphe (ubi sup.) ; 

The Dukeof Manchester, 6 Moo. P. C. C. 91. 
Independently of the refusal to take assistance, 
the consequent loss is alone sufficient to work a 
forfeiture. The Atlas (ubi sup.) ia not in point, on 
the ground that remuneration should be given, 
because in that case there was no refusal to 
take assistance. 

Cur. adv. vult. 


June 26.—Sir Jamzs HANNEN.—This is a claim 
for salvage. The casualty out of which this action 
arose took place as long ago as the 3rd April 1881. 
The action was commenced on the 8th April, and 
was langnidly pursued till March 1889, when the 
statement of defence and counter-claim were de- 
livered, and then, to use the language of the clerk 
to the plaintiff's solicitors, the action *' fell asleep,” 
and so continued till it unfortunately occurred to 
the plaintiffs in February of this year to awaken it. 

The facts are these. The Kirkstall, a screw- 
steamer of 238 tons register, was proceeding up 
the Bristol Channel to Newport with a cargo of 
pig iron. Shehad a pilot boat in tow, which had 
been picked up in a disabled condition. At 
9 p.m. she was abreast of Lavernock Point, the 
wind blowing a fresh gale from the east, when 
she observed farther out in the Channel a vessel, 
which turned out to be the Yan Yean, a steam 
barge of 90 tons, bound from Port Talbot, near 
Swansea, to Bristol, laden with tin plates. The 
Yan Yean had her head to the west; the sea was 
breaking over her, and she had become unmanage- 
able. Those on board of her were making signals 
for assistance by holding up a rope, indicating a 
wish to be towed. The Kirkstall endeavoured to 
approach her, and in so doing by an accident, for 
which I am advised, and think, no blame is im- 
putable to the Kirkstall, the pilot cutter which she 
had in tow came in contact with the Yan Yean. 
The captain and all his crew in alarm, immediately 
jumped on board the pilot cutter, and the Yan 
Yean was left with no one on board. In this con- 
dition she drifted inside of Lavernook Point to the 
north into comparatively smooth water, where she 
would havo gone on shore on a hard beach, if the 
master of the Kirkstall had not ordered a boat to 
be lowered, in which the mate and two of his crew 
‘went to the Yan Yean and got on board of her, 
The evidence is conflicting whether an offer was 
made to the captain of the Yan Yean to take him 
on board his vessel, and whether he refused. I 
am of opinion that no such offer was made; but 
that, on the contrary, the master of the Yan Yean 
requested to be taken on board, and that the mate 
of the Kirkstall refused to take him. Those in the 
Kirkstall’s boat having boarded the Yan Yean let 
go her anchor, and found that there was very little 
water in the boiler. The boat was therefore sent 
back to the Kirkstall to fetch an engineer. The 
second engineer was accordingly sent, and when 
the boat was passing the pilot cutter, in which 
the master and crew of the Yan Yean still were, 
the master again requested to be taken on board 
his vessel; dm he was again refused. Apart 
from ihe questions arising on this refusal, I am 
of opinion that the Kirkstall had, up to this 
point, rendered valuable salvage services to the 
Yan Yean, for which she would have been entitled 
to substantial salvage remuneration. The second 
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engineer of the Kirkstall attended to the boiler 
and engines of the Yan Yean, and she was soon 
ina condition to steam towards Cardiff. Whilst 
the Yan Yean was at anchor, a steam tug came 
np and offered to tow the Yan Yean to a safe place 
at Cardiff for 101. The mate of the Kirkstall 
refused to give more than 51. He then took the 
Yan Yean towards Cardiff, and anchored her on 
the Cardiff Flats. There was no reason why she 
should not have been taken within the pier-head 
or the Ely Harbour, in either of which places she 
would have been in safety. The Cardiff Flats 
where she was anchored is a place where small 
vessels are sometimes allowed to take the mud. 
But it is very exposed, especially to east winds; 
and I am advised, and think that, as there was 
nothing to prevent the Yan Yean being taken 
into a secure berth, it was negligent and unskilful 
to place her on the flats. On the night of the 
8rd April the wind increased to a gale from the 
east, and the mate andthe three men who were in 
charge of the Yan Yean, becoming alarmed, 
left her and took refuge on board a vessel called 
the Varna. The Yan Yean afterwards dragged 
her anchor to the edge of the drain, or passage 
through the flat, where she sank. The Yan Yean 
was afterwards raised at an expense of 125l., but 
her cargo was seriously damaged by being under 
water. 

Ín these cireumstances I was asked to decree 
Salvage remuneration. I have already said 
that I consider that valuable services were 
rendered by the mate of the Kirkstall and his 
companions in going on board the Yan Yean 
and getting her anchor out before she ran ashore 
at Lavernock Point; but I do not consider that 
there was any difficulty or risk in doing this. 
The mate, however, was guilty of very reprehen- 
sible misconduct in refusing to take the master 
of the Yan Yean on board his ship. He was 
further not justified in refusing the aid of the 
tug for so small a sum as 10l., as he had not bim- 
self the local knowledge which would have enabled 
him totake the Yam Yean to a place of safety. 
If the mate had brought the Yan Yean into har- 
bour, I have the authority of Dr. Lushington for 
holding that the refusal to take the master on 
board would not work a total forfeiture of salvage 
remuneration. But in this case there can be 
little doubt that the ultimate lossfarose from the 
mate’s refusal to restore the captain of the Yan 
Yean, or to accept the aid of the master of the 
tug, from either of whom he might have obtained 
the local knowledge, which it is to be presumed he 
did not himself possess. It was laid down by the 
Privy Council in the case of The Duke of Man- 
chester (ubi sup.) that, if by the negligence of the 
salvors, a ship is led into peril as great as that 
from which she has been rescued, all claim to 
salvage is forfeited. In this case I am advised 
that the risk of total loss, if the Yan Yean had 
been allowed to drift on Lavernock Point was 
great. But, on the other hand, it is a matter of 
the vaguest speculation whether the ship and 
cargo did not sustain as much damage from the 
Sinking in the “drain ” as would have resulted 
from taking the shore at Lavernock Point. As, 
therefore, the misconduct of the salvors was great, 
and has resulted in a loss which cannot clearly be 
Been to be less than that from which the vessel 
was saved, L am of opinion that the plaintiffs are 
hot entitled to salvage. I do not, however, consider 


that the circumstances call for the condemnation 
of the owners of the Kirkstall in damage beyond 
the forfeiture of salvage; but,as I think that the 
action ought uot to have been brought, the 
plaintiffs must pay the costs. 

Solicitors for the plaintiffs, Ingledew and Ince. 

Solicitors for the defendants, Waltons, Bubb, and 
Walton. 


April 28, 29, and May 2, 1883. 
(Before Burr, J., assisted by Trinity MasTERS.) 
Tus MARGARET. (a) 


Collision—Thames Conservancy Rules, 1880, arts. 
22 4 23— T'ide—Blackwall Point. 


Where a steamship in the river Thames, having 
comeout of dock amd heing bound down the river, 
finde herself with the tide against her on the bend 
of any of the points enumerated in rule 23 of the 
Thames Conservancy Rules, where the river has 
begun to curve round, and those on board of her 
see another steamship in the reach below pre- 
paring to round the point with the tide, the first 
steamship is not bound by the 23rd rule, as that 
only applies to the case of a vessel not having 
reached the point. 

Where a, vessel, proceeding down the river against 
a flood tide and about to round a point under 
her port helm, is bound to act under rule 23 of 
the Thames Conservancy Rules, she does mot 
act inconsistently with rule 23 if she porte 
her helm in compliance with rule 22. 


Tuis was a damage action in rem, instituted by 
the owners of the steamship Clan Sinclair, 
against the owners of the steamship Margaret, to 
recover damages arising out of a collision between 
the two vessels off Blackwall Point in the river 
Thames. The defendants counter-claimed. 

The statement of claim, in substance, alleged 
as follows :—At about 1.30 p.m. on March 9th, 
1883, the Clan Sinclair, a screw steamer, of 191] 
tons register, and manned by & crew of seventy- 
five bands all told, left the South West India 
Dock in charge of a duly licensed Trinity House 
pilot. The Clan Sinclair proceeded down the 
river in tow of a steam-tug, being bound for Cal- 
cutta, via Liverpool, with a general cargo. The 
weather was fine and clear, the tide last hour’s 
flood, and running about two to two and a half 
knots an hour, and the wind was a fresh breeze 
from the N.E. A good look-out was being kept 
on board the Clan Sinclair. At about 1.34 p.m. 
the Olan Sinclair was proceeding down the river 
about mid-channel, under her own steam and with 
the tug ahead, at a speed of about three to four knots 
through the water, and was about to round Black- 
wall Point under a port helm. A steamer, which 
proved to be the Margaret, was then seen by those 
on board the Clan Sinclair over the land of Black- 
wall Point to be coming up the river, and bearing 
ubout three to four points on the starboard bow of 
the Clan Sinclair. The Margaret appeared to be 
coming full speed round Blackwall Point, as if 
under a starboard helm, and as though she in- 
tended to pass to the south of the Clan Sinclair 
on her starboard side. When it was seen that 
the Margaret was rounding the point, the engines 
of the Clan Sinclair were stopped and reversed 
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full speed, and the tow-rope of the tug was slipped | 


to enable the Margaret to pass to the south of the 
Clan Sinclair, and on her starboard side, but the 
Margaret, when she approached the Clan Sinclair, 
and was still on her starboard bow, ported her 
helm and attempted to cross the bows of the Clan 
Sinclair, and coming on at full speed, struck the 
starboard side of the stem of the Olan Sinclair 
with her own port side abaft the midships, and 
did her great damage. 


In the statement of defence and counter-claim 
delivered on behalf ofthe defendants, the material 
allegations were as follows:—At about 1.45 p.m. 
on March 9, 1883, the wind being about E.N.E., 
the weather fine and clear, and the tide in the last 
quarters flood of about two knots force, the 
steamship Margaret, of 255 tons register, manned 
by a crew of fifteen hands, andladen with a general 
cargo, was steaming in mid-channel, up Bugsby’s 
Reach in the river Thames, on a voyage from 
Boness to London. Her speed was from five to 
six knots an hour over the ground, her engines 
were at half speed, and a good look-out was being 
kept on board her. In these circumstances those 
on board the Margaret saw the masts of the steam- 
ship Clan Sinclair over the land at Blackwall 
Point, from half to three quarters of a mile off, 
and about three points on the port bow. The 
engines of the Margaret were put to dead slow, 
and shortly afterwards, when the hull of the Clan 
Sinclair was seen, the helm of the Margaret was 
ported and her whistle was blown one short blast, 
and her engines were stopped. At this time the 
Clan Sinclair, which had a tug attached to her, 
was on the southern side of the channel, in such a 
position that it was proper for her and the 
Margaret to pass each other port side to port side, 
The Olan Sinclair, however, canted, with her 
head to port as if under a starboard helm, and the 
tide took her on her starboard bow and she cast 
off her tug, and headed for the Margaret, causing 
danger of collision. When the two vessels were 
within a ship’s length of each other, the Margaret, 
which had hitherto been kept so as to pass on the 
port side of Clan Sinclair, had her engines put 
full speed ahead and her helm hard-a-starboarded 
to swing her quarter off. But the Olan Sinclair 
with her stem took the port side of the Margaret 
abaft midships, doing her so much damage that 
she shortly sank. The defendants alleged that the 
plaintiffs had failed to comply with rules 14,22, and 
23, of the Rules and Bye-laws for the Navigation 
of the River Thames. 

In the reply the plaintiffs joined issued on the 
statement of defence and counter-claim. 

The Rules for the Navigation of the River 
Thames referred to are as follows: 

14. Every steam-vessel when approaching another 
vessel, so as to involve risk of collision, shall slacken 
her speed, and shall atop and reverse if necessary. 

22. When two steam-veasels proceeding in opposite 
directions, the one up and the other down the river, 
are approaching one another go as to involve risk of 


oe they shall pass one another port side to port 
side. 


28. Steam-vessela navigating against the tide shall, 
before rounding i Blackwall Point, ease their 
engines and wait until any other vessels rounding the 
point with the tide have passed clear, 

April 28.—The action came on for hearing before 
the judge, upon vívá voce evidence. The main 
Questions in dispute were the speed of the respec- 
tive steamers, and their respective manceuvres 


after sighting one another. 
fully dealt in the judgment, 

Myburgh, Q.C. and Hollams (with them Russell, 
Q.C.) for tho plaintiffs.—The navigation of the 
Clan Sinclair was seamanlike, and in compliance 
with the Rules for the navigation of the river 
Thames. Rule 23, as interpreted by the Court 
ot Appeal in The Libra was not broken by 
The Olan Sinclair. The circumstances in 
The Libra (L. Rep. 6 P. Div. 139; 4 Asp. Mar. 
Law Cas. 439); 45 L. T. Rep. N. S. 161) differ in 
this material circumstance, that from the moment 
the Olan Sinclair left the dock she was on the 
point, whereas in The Libra the Libra was coming 
down the reach which led up to the point. Hence 
the Olan Sinclair being always on the point, could 
only absolutely obey the rule by going backwards 
to the reach above the point. What she did, waa 
to go at the slowest posslble speed which would 
enable her to be under command, and by so doing 
she did her best to comply with the rule. The 
navigation of the Margaret was improper, and she 
alone to blame. 


Hall, Q.C. and Phillimore for the defendants.— 
The Olan Sinclair clearly violated rules 22 and 23. 
The decision in The Libra lays it down that a 
steamship navigating against the tide on approach- 
ing any of the points named in the rule, is to wait 
until vessels approaching it with the tide have 
passed clear of her, the waiting ship. Yet here 
those on the Olan Sinclair, who avowedly see the 
Margaret across the point, keep their engines going 
and never attempt to wait, 


Burt, J.—In considering this matter it ig im- 
portant to remember that these are two ships of 
very different sizes. The Margaret is a compara- 
tively small steamer of 255 tons nett; the Olan 
Sinclair is a screw steamer of 1911 tons nett, and 
she is 955 ft. long between the perpendiculars. 
This latter is the ship that comes out of the 
South West India Dock, practically where the 
curve of Blackwall Point begins, and she has to 
navigate down against tbe flood tide, having a tug 
to assist her. 

The first, and possibly the most serious, 
point that is made against her is this: it is 
said that whatever else there may be in the 
mode in which these vessels were navigated, the 
Clan Sinclair must be held to blame for dis- 
obedience of the 23rd rule of the Rules and Bye- 
laws for the Navigation of the River Thames. It 
is said that she broke that rule, which provides 
that “ Steam-vessels navigating against the tide 
shall, before rounding Blackwall Point (for I leave 
out all the other points), ease their engines, and 
wait until any other vessels rounding the point 
with the tide have passed clear.” Now it is 
clear this vessel never had her engines going 
other that at an extremely easy rate from the 
time she got into the river, and therefore in one 
sense at all events she had eased, and she was 
going down very slowly. But then itis said that 
is not sufficient. It has been laid down, it is said, 
in the Court of Appeal, that the meaning of the 
words of that rule are that a vessel going down 
against the tide, and meeting one coming up, 
must ease and bring herself practically to a stand- 
still, and so remain until the vessel coming up 
shall have passed her, or so far to a standstill as 
this, that the vessel coming up shall have come 
round the point and have passed her (the vessel 
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going down) before she has reached the point. 
The present Master of the Rolls, in The Libra 
(ubi sup.), lays down the construction to be put on 
that rule in these words: * All that the 23rd rule 
says is, when it is likely that they ’—that is, the 
two vessels—'' may meet on the point "—that is. 
as I understand it, anywhere in the bend where 
there is a serious curve—' the vessel which is 
going against the tide shall wait, I think the 
meaning is, that she shall so far check ber speed 
as to prevent her coming up to the point at the 
same time when the other vessel would come 
there. The vessel going against tide is nob only 
to wait until the other has passed the point, but 
to wait until the other has passed her.” Now, 
that is the interpretation put upon this rule in 
the Court of Appeal, and by one of the judges of 
the Court of Appeal, who of all others is most 
experienced in cases of this kind, and had I not 
liked the decision in this case, but had I enter- 
tained any doubt as to its accuracy, I should feel 
myself bound explicitly to follow it. But as a 
matter of fact I have no hesitation about the 
matter, for I think it is entirely in accordance 
with the true construction of the rule, and in 
deuling with this cage I am not going to depart 
by a hair's breadth from what is there laid down. 
But there is another question which arises, which 
is this: Does this rule 23 apply to the circum- 
stances of this case? The rale clearly contem- 
plates two vessels in different reaches, and the 
one coming down and the other coming up, sight- 
ing each other across the point, or if not across 
the point, at all events at a time when one vessel 
is in one reach and the other in the other, and it 
contemplates the vessel which has the tide against 
her stopping in the reach where she is, until the 
other has passed her. The words of the rule 
worthy of remark begin in this way: “Steam | 
vessels navigating against the tide shall before 
rounding the point;” thatis to Say, it assumes 
the ease of vessels in different reaches and the 
measures are to be taken betore coming to the 
point. Now the peculiarity in this case is that 
this large vessel, the Clan Sinclair, has come out 
of the South West India Dock, and althongh I do 
not say she comes out on the pitch of the point, 
or anything like it, yet she does comes out in a 
position where she was originally on the bend, 
and where the river has begun to bend round, and 
unless she goes astern up the river towards 
London, instead of pursuing her way seawards, she 
can never get into the position contemplated by the 
rule. She cannot stop above the point altogether 
till the vessel coming up has rounded and passed 
clear of her. She is not, therefore, within the 
letter of the rule, and I do not think she is within 
the spirit of the rule. But this may be, that if 
She is not in a position to comply entirely and 
completely with the prescription of the rule, she 
may still, under the circumstances, do what she 
can to render obedience to that rule, that is to 
Say, to ease and to wait in the position in which 
she finds herself. She cannot, as I pointed out, 
without going astern, wait in the reach above the 
bend. The nearest compliance she can effect with 
the rule is to go very easy and wait all she can in 
the position in which she finds herself. And if 
the Clan Sinclair did that, I think she will have 
Blven as much compliance and as much effect to 
the rule as she could do. Now I think for the 
reasons which I will give directly, she did that. | 


I think it is clear that those in charge of her had 
the rule present to their minds at the time, and 
that they did what they could to comply with it. 
Now, let us consider for a moment, that being 
their intention, what they did to carry out than 
intention. Ib appears that the vessel had little 
way on her from the first, and that she 
materially reduced it, and had brought herself 
almost to a standstill at the time when 
this collision happened, and that is no less 
apparent from the strong evidence given on her 
behalf, than, as I think, the bulk of the evidence 
adduced by those who represent the Margaret. 
One must not forget one thing. It is suggested 
that this vessel might have stopped almost im- 
mediately outside the South West India Dock 
entrance, but a large steamer, 355 feet long, and 
of the tonnage this vessel is, cannot afford to lose 
way and get out of command in such a place as 
the river at Blackwall Point. And although she 
bad a tug in attendance to assist her, it is al- 
most a necessity that she should keep her en- 
gines moving, and I think, and the Elder 
Brethren agree with me in this, that that is 
about all she did on this occasion. [His Lord- 
ship then discussed the evidence as to the speed 
of the Clan Sinclair, and the nature of the blow 
inflicted on the Margaret, and came to the con- 
clusion that the headway of the Olan Sinclair. was 
practically off her at the time of the collision). 
We think, therefore, that so far as a compliance 
with rule 23 is concerned, there was as much 
compliance with i& as was possible for this big 
steamer, coming out where she did, and not 
having been navigated down the reach above, 
and that she was not in fault for any disobedi- 
nce to that rule. 
: But then it is said rule 22 doses not conflict 
with that. It does not necessarily conflict 
with it, but it would be rather hard to say 
that a vessel is not only to stop herself 
dead in the water, but also to use ber helm 
effectually. I am not venturing to find fault 
with what has been said in the case of T'he Libra 
(ubi sup., but I think it is clear that those on 
the Clan Sinclair thought it their duty to bring 
her as near to a standstill as possible. They 
ported their helm at the same time, and certainly 
there is no breach of compliance with rule 22 in 
porting your helm, because, if you can act under 
it at all, that is what you are bound to do, 
Therefore in that respect we do nob think any 
blame whatever attaches to the Clan Sinclair. 
[His Lordship then discussed generally the 
navigation of both vessels, and came to the con- 
clusion that the Margaret had been recklessly 
navigated, and pronounced her solely to blame 


the collision. | 
SDÉ Dee for the plaintiffs, Hollams, Son, and 


d. 
ipe Men for the defendants, Freshfields and 


Williams. 
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Thursday, May 24, 1883. 


(Before Sir James HANNEN, assisted by Trinity 
Masters.) 


THE SuNNISIDE. (a) 


Salvage—Evidence—Loss of profits—Damage— 
Practice. 


In a salvage action evidence of the loss of profits 
and damage sustained by the salving vessel is 
admissible as an element to be considered in 
awarding remuneration ; but evidence of loss of 
profits is not to be taken in ordinary cases as a 
fixed figure always to be allowed as in the nature 
of damages. This rule does not apply with the 
same force to actual damage sustained. (b) 

Where the steamship S., having broken down twelve 
miles east of Scarborough, was, in twenty-four 
hours, towed into the Tyne, at different intervals, 
by the steam trawlers M. and F. A. and the 
smack S., and the master of the smack S. having 
entered into an agreement with the master of the 
steamship S., whereby he was, for the sum of 
200. to procure assistance, had informed the 
trawler M. of the whereabouts of the steamship 
S. only on condition in sharing in the salvage 
earned by the M., the Court, on a value of 
10,5521. 9s. 2d., awarded to the M. 2001. in 
respect of the salvage, and 1001. for loss of profits 
ane for repairs, to the S.101. and to the F. A. 


Tarse were salvage actions instituted by the 
owners, master, and crew of the steam trawler 
Monarch; by the owners, master, and crew of the 
smack Sirius; and by the owners, master, and 
crew of the steam trawler Flying Arrow, against 
the owners of the steamship Sunniside, her cargo 
and freight, to recover salvage award. The first 
two actions were consolidated. 

In addition to the facts which appear in the 
judgment it was proved that the master of the 
smack Sirius, having fallen in with the Sunniside, 
agreed, for the sum of 20L, to take a telegram 
ashore and send off a tug to the assistance of the 
Sunniside; that he did send the telegram and 
engaged a tug, the Monarch, but stipulated with 
the master of the Afonarch that he should receive 
one-third of any salvage remuneration the 
Monarch might earn, and refused, unless his 
terms were accepted, to give the position of the 
Sunniside. 

The value of the Sunniside was 10,0007., of her 
cargo 2931., and of her freight 2591. 

Gully, Q.C. (with him Bucknill) for the Monarch. 

J. P. Aspinall for the Sirius. 

W. G. F. Phillimore for the Flying Arrow. 

Mgburgh, Q.O. (with him J. Edge) for the 
defendants. 

During the course of the hearing a question 
arose as to the admissibility of evidence as to the 
damage and loss of profit incurred by the Monarch, 
by reason of the services. 


Myburgh, Q.C.—Such evidence is inadmissible. 
Salvors voluntarily give up their earnings and 
run the risk of damage, owing to the probability 

(2) Reported by J, P. ASPINALL and F. W, EAIEKEB, Egara., 
Barristers-at-Law. 

(b) This qnestion has been subsequently discussed by 
the Privy Council in the case of The De Bay, post, p. 156. 
it is to be noticed that there Sir James Hannen delivers 
the judgment of the Privy Council.—Ep. 


| of large remunerationif successful. In awarding 


salvage these two elements are taken into con- 
sideration, and if two separate sums are awarded 
to compensate for loss of profit and damages sus- 
tained, the owners of salved property will be 
paying the salvors twice over in respect of the 
same thing. 


Gully, Q.C. and Bucknill, contra.—In order to 
enable the court to arrive at what sacrifices have 
been endured by the salvors, and so award due 
remuneration, evidence as to loss of profits and 
damage sustained should be admitted : 


The Norden, 1 Spk, 185 ; 
The Salacia, 2 Hagg. 262. 


Sir James HANNEN.—I am of opinion that this 
evidence ought not to be altogether excluded, 
although perhaps it ought not to be taken into 
consideration as an exact element of consideration. 
It is to be remembered that it materially assists 
the court in arriving at an adequate reward. 

The evidence was then given, and after the 
various parties had been heard, judgment was 
given as follows :— 


Sir James HaNNEN.—'lhe material facte to 
which I have to call attention are these:— 
On Nov. 7, at 10 a.m., the Sunniside, a steamer 
bound for Shields, met with the misfortune of her 
engines breaking down, and though she put up 
what sail she could, yet she was not able to be 
steered. The steering gear was not out of order, 
but she could not get steerage way in the course 
she was pursuing with the sails she had. Her 
position was about twelve miles east of Scar- 
borough, and the wind S.W., and, though it varied 
during the period that we have to consider, it was 
always off the shore. On Nov. 8, at 9 a.m., the 
smack Sirius, which had come to the Sunni- 
side, was engaged for some particular purpose 
to render a service to the Sunniside; what that 
service was is to some extent, though very little, 
in dispute. I find in the log of the Sunniside, 
which has been put in, it is entered “9 a.m., 
Nov. 8, engaged the smack Sirius, to go to 
Scarborough to engage a tug." The captain's 
statement of what he did with the master of 
the Sirius was as follows: “I engaged him to 
take a telegram and send a tug," and in cross- 
examination, when he was asked what passed, he 
said, “ I said to him, will you take a telegram and 
send me a tug. He said he would for 201. I told 
him to send me a tug off. I had the telegram 
ready made out.” The only answer which in any 
degree tends to modify that, is this: “Tt might 
be after giving him the telegram that I mentioned 
sending the tug. When he came with the tug I 
told him I did not want his services any more.” 
The master of the Sirius’ account of it is really 
not substantially different. He says, “I was to 
engage a tug ;” then he says, in cross-examination, 
that he saw the telegram which was “I have sent 
for tug.” He also said, “I was to bring the tug. 
The captain of the Sunniside asked me to bring it. 
I never refused to give information. I said I 
would place him where the ship was. I was not 
asked for any information. I thought I had the 
right to make the bargain I did.” The agreement 
mentions that he was for 201. to take the tele- 
gram; but I come to the conclusion that he saw 
what that telegram was, and he knew what were 
its words. I draw the inference from his own 


l statement that he perfectly understood that the 


MARITIME LAW CASES. 


141 


A»pa.] 


Tae SUNNISIDE. 


[ApM. 


service which he was expected to render for that 
20L, was not merely to take the telegram ashore 
and despatch it, but to give information that the 
ship was in distress, and to direct a tug, if he 
could find one, to come out to her assistance. In 
my opinion what he ought to have done would 
have been entirely within the limits of his rights 
and duties, viz., to have told the tugman all that 
he knew. “I haveseen a vessel in such and such 
& position which is in want of assistance and you 
can go if you like." If he had done that he would 
nof have been called on to do anything more. 1f 
he had given this information to the master of the 
tug,then of course he would have been entitled 
to make any bargain he pleased, but in doing as 
he did,in my judgment, he acted quite improperly. 
For it appears from the evidence of the master of 
the tug that he came to him and said, ** There is & 
vessel in distress; I shall not tell you anything 
about it unless you agree to give me one-third.” 
As a matter of fact he did go himself and took 
his tug with him. This is to be observed with 
regard to giving information where the vessel was, 
that it was brosd daylight, and they sighted the 
Sunmiside within an hour after starting. Then 
the Monarch took the Sunniside in tow, and then 
the Sirius had a rope passed from the Monarch to 
her, and the Sirius towed or attempted totow. If 
is admitted that the master of the Sirius was not 
asked to do that, and when questions were put to 
him with regard to whether or not his services 
were ever disclaimed, whether he was evertold that 
he need not go on towing, he said, “ No, he could 
not have done that, he could not make me hear.” 
He was ahead of the tug and had the matter in 
his own hands. There was no possibility of pre- 
venting him going on rendering such services 
as he was rendering. However, the towing in 
this fashion went on until 1.30 a.m., on Nov. 9, 
and then, as one of the engines had been got to 
work to some extent, the Sunniside was making 
such way that the towing of the Sirius could 
not be kept up even in appearance, and the 
Sirius was cast off by those on board the Monarch. 

I should observe that in the meantime a little 
earlier, the Flying Arrow had arrived on the scene, 
but though she tendered her services they had 
been refused; but, hoping for the job, she kept 
accompanying the Sunniside until 4 a.m., when 
her services were undoubtedly engaged. It is 
clear, therefore, that the services of the Flying 
Arrow were accepted, and there seems to have 
been a reason for it, for the master of the Sunni- 
side says that at that time the wind had shifted, 
and it had become more difficult to make the 
Tyne, and I do not doubt that under the influence 
of those considerations, he engaged the Flying 
Arrow to assist him. But, then, the next question 
is, how long did she continue to render any service? 
and I am sorry to say npon this point, as upon 
some other points—one in particular—there is a 
difference in the evidence which has been given 
which canscarcely be accounted for by the different 
views which the witnesses take of transactions of 
this kind. The captain of the Monarch says that 
the Flying Arrow only towed for ten minutes before 
her rope broke. The captain of the Sunniside 
Says that she towed for twenty minutes, and those 
on the Flying Arrow said she towed for a full 
hour. However, at the end of whatever time it 
was, the rope broke, and notwithstanding some 
efforts to get it again—for that is admitted by 


those on board the Suxnieide—they could not get 
attached again. At 6.30 a.m. the engine had got 
started again, and then the Monarch was cast off. 
From thattime the Sunniside was able to dispense 
with any services, and her own engines brought 
her close to the Tyne. After 6.30 the Monarch 
never towed again, bub was only in attendance, 
and came up when the Sunniside had got to the 
harbour, and then,as has been explained, attended 
on her, being ready to render her service in the 
navigation up the river, and at about 8.30 the 
harbour was entered. When entering the harbour 
the Flying Arrow was again towing, but the 
question is how long before had she begun to tow. 
I am sorry to say that this is a point upon which 
there is a discrepancy among the witnesses; but 
I come to the conclusion that all the Flying 
Arrow did was, wheu the Sunniside had practically 
completed the process of extricating herself from 
the difficulty and danger she had been in until 
she got one engine in working order again, that 
then the Flying Arrow was attached for the pur- 
pose solely of assisting the Sunniside in the navi- 
gation up the river. I have described the extent 
to which I consider these several vessels have 
rendered services, and I now proceed to say the 
amountwhich itappears to me they ought toreceive. 
With regard to the Monarch, I consider tbat she was 
the vessel which performed the real salvage service. 

The question arose at the hearing yesterday as to 
the admissibility and effect of evidence of what a 
salving vessel might earn. I was asked to reject 
that evidence, but that I did not consider myself 
at liberty to do, because it appears to me it is 
admissible in evidence as an element to becon- 
sidered in determining what remuneration should 
be paid to a vessel which renders salvage service. 
But 1 remain of the opinion I expressed yesterday, 
after considering it further,that it is not to be taken 
in ordinary cases as a fixed figure always to be 
allowed as in the nature of damage, and then to 
superadd to that the amount for salvage service as 
distinct. I think they must be considered, under 
ordinary circumstances, together. Tkere are 
various reasons which recommend themselves to 
my mind for that course. It is to be remembered 
that the reason why so high a rate of remunera- 
tion is given to salvage services is because of the 
sacrifices which the salving vessel makes; buf to 
give, as it were, damages for the sacrifices made, 
and to give a high rate of salvage remuneration, 
would be giving that remuneration twiceover, Ag 
a rule, therefore, it appears to me that the loss of 
trade, and so on, cannot be taken as an actual 
figure in the calculation of what the salvage is to 
be. The same remarks apply, though not with 
the same force, to the question of damage done. 
But there is & reason in this case why a distinction 
should be drawn, aud I propose to doit for the 
purposes of this case only. The master of the 
Sirius made the bargain I have mentioned, and 
with this bargain I have nothing to do in this 
case. I am of opinion that his own evidence 
shows that in going out with the Monarch he 
was going out for the purpose of enabling the 
Monarch to earn that money, of which he 
was to get a share. I consider that the Sirius 
services in the matter are reduced simply to the 
assistance, such as it was, as she was able to 
render by towing during those hours that she did 
tow, and for any further remuneration she has cast 
in her lot with the Monarch, and I have nothing 
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to say to that. Butas it would plainly be wrong 
that, in getting her one-third, she should have one- 
third of the money which it would cost to put the 
Monarch in repair again, and as it would plainly 
be wrong that she should bave one-third of any 
compensation which can properly be attributed to 
the loss of profits which the Monarch might have 
made in this case, I propose to discriminate and 
to mention the sum which I think should be given 
by way of salvage service, pure and proper, and I 
fix them for the Monarch at 2001., and I allow 
1002. beyond for logs of profit and repairs. To the 
Sirius, in addition tothe 207. which she got for 
this, which is in itselfno doubt a salvage service— 
Iam very doubtful myself whether anything more 
is due, but erring rather upon the side of liberality 
than otherwise—I assign, in addition to the 20I., 
10L, making 307. in all, to the Sirius. With 
regard to the Flying Arrow, I consider that 
though she was not able to render a very great 
service, yet that she did render some salvage 
services, and for them I allot her the amount 
of 701. 

A qnestion having arisen as to how the costs 
were to be borne, the learned Judge stated that he 
would take time to consider it. 


June 26.—Sir James Hannzn.—In this case a 
question has arisen as to costs, Ido not propose 
to allow any separate costs. I have consulted 
with Butt, J., and I allow one set: of costs only io 
the Monarch and the Sirius, 


July 9.—A. difficulty having arisen as to the 
interpretation of the judge's order of the 26th 
June as to costs, the defendants now applied that 
the Flying Arrow should not be allowed separate 
costs. The Judge directed that the Flying Arrow 
was to be allowed no costs from the delivery of 


the statement of claim up to the preparation of 
the brief. 


(P ul for the Monarch, Andrew, Wood, and 

sier. 
Solicitors for the Sirius, Pritchard and Sons. 
Solicitor for the Flying Arrow, W. Batham. 

3 M for the defendants, Botterell and 
oche. 


June 12 and 26, 1883. 
(Before Sir James HANNEN.) 
Tux Anna HELENA. (a) 


Life and property salvage— DerelictI— Amount of 
award. 


In a case of salvage of a derelict the Court, hav- 
ing out of the proceeds of ship and cargo, amount- 
ing to 608L, awarded one- alf to the salvors of 
property, awarded 1501. to life salvors taking off 
the crew, together with costs to both plaintiffs. 

li is not the general rule in causes, of salvage of 
derelicts to give one half the value of the property 
saved, although in some cases where values are 
amall and the services meritorious, it may be 
proper to do so. 

AcarwsT the Dutch schooner Anna Helena two 

actions were instituted, one for salvage of ship 

and cargo by the owners, master, and crew of the 
smack John Ellis, the other for life salvage by the 

Owners, master, and crew of the fishing smack 

Lusty. 


—————————M———————Éu 
(a) Reported bylJ. P. AsPrNALL and F, W. Rares, Esars, 
Barristers-at-Law, 


On the 6th Dec. 1882 the fishing smack Lusty, 
84 tons register and of the value of 14501, was 
lying to about 180 miles N.E. by E. from Spurn, 
when those on board her, at about 1.30 p.m., 
sighted the schooner Anna Helena flying signals 
of distress. Oncoming up with the Anna Helena, 
she was found to be waterlogged, and in a position 
of great danger. Her crew at once asked to be 
taken off. Notwithstanding the heavy sea and 
bad weather, the salvors at once put out their 
boat, which after much risk succeeded in bringing 
off the crew of the Anna Helena. Efforts were 
then made to save the vessel, but she was lost 
sight of ina snowstorm. The crew of the Anna 
Helena were much exhausted from cold, exposure, 
and want of food. On the morning of the 7th 
Dec. one of the salvors was washed overboard and 
lost. The crew of the Anna Helena at their 
request were taken to Hull. The services lasted 
from the 6th Dec., 1.30 p.m. till the 9th Dec. 5 a.m. 
and were rendered during very severe weather. By 
reason of the services the Lusty lost her fishing. 

The Anna Helena was eventually picked up by 
the smack John Ellis, and after a service of about 
six days was brought into Shields. 

On the 3rd Feb. the life salvors commenced an 
action in the County Court of Northumberland, 
holden at Newcastle, but, before any steps were 
taken, the Anna Helena was arrested under the 
warrant of the High Court in a salvage action by 
the salvors of the ship and cargo, and thereupon 
upon application an order was made by the judge 
of the High Court to transfer the action to the 
High Court. 

In the action for salvage of ship and cargo on 
behalf of the John Ellis the Anna Helena was sold 
and the gross proceeds of sale amounted to 6082., 
without deducting any marshals's or other ex- 
penses. 

On the 12th June the action on behalf of the 
property salvors came on for hearing. 


J. P. Aspinall, for tbe plaintiffs, stated the facts. 


Sir J. HANNEN.—1 have read the pleadings and 
the affidavit. The value is small, but the services 
were rendered at some risk, and itis a case in 
which I think that half the value should be allowed. 
I award 9041. and costs. 

June 26.—The life salvage action now came on 
for hearing as an undefended action. 

It appeared that the marshal’s expenses in the 
action were about 100/.,and the plaintiffs’ costs 
in the property salvage action about 60L, so that 
the sum of 464l. was, as matters then stood, pay- 
able out of the fund in court. 

W. Q. F. Phillimore, for the life salvors, sub- 
mitted that the life salvors were entitled toa 
substantial reward, and that, as the life salvors 
were entitled to precedence, it ought to be given 
without reference to the award to the property 
salvors. 


J. P. Aspinall, for the property salvors, sub- 
mitted that there was enough to pay the life 
salvors for the services and costs without affecting 


| the award tothe property salvors, and that the 


award ought not to be such as would affect the 
property salvors’ right. 
The court was referred to the following cases : 
The Cargo ex Fusilier,2 Mar. Law Cas. O.S, 177: 
12 L. T. Rep. N. S. 186; Br, & L. 341; 
The Cargo ez Schiller, 3 Asp. Mar. Law Oag. 226: 
35 L. T. Rep. N.S. 97; 1 P. Div. 473; 
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The Cairo, 2 Asp. Mar. Law Cas. .257; 
Ad. & E. 184; 30 L. T. Rep. N. S. 535; 

The Coromandel, Swa. 205. 

Sir James Hannen.—In a salvage case, recently 
before me (The Argonaut, June 19, 1883) it may be 
that I used & hasty expression implying that in 
the case of a derelict, the rule is to give salvors 
one-half, and my judgment in favour of the pro- 
perty salvors here might confirm that impression. 
However, I had no intention of so laying down a 
general rule. Hach case must depend upon its 
own circunstances. Where values are small and 
services great, it may be proper to give half, and 
these circumstances existed in these cases. In 
this case I certainly think if I had known of this 
present claim I would not have given the property 
salvors a moiety. In this case the services are 
highly meritorious. It is impossible to lay down 
any general rule in salvage actions, but I think I 
do justice by allowing 1501. and costs, in which 
sum the personal representatives of the salvor who 
lost his life are to share. 

Solicitors for the life salvors, Brooks, Jenkins, 
and Co. 

Solieitors for the property salvors, Clarkson, 
Greenwell, and Wyles. 


L. R. 4 


Tuesday, July 10, 1883. 
(Before Sir Jawzs HANNEN.) 
THE WInsTon. (a) 


Collision—Compulsory pilotage—Passing through 
the limits of a pilotage district—Hxemption— 
The Merchant Shipping Act Amendment Act 
1862 (25 & 26 Vict. c. 63), s. 41. 


Where a. steamship is passing through the limite of 
any pilotage district inthe United Kingdom, on a 
voyage between two places, both situate out of 
such district, but stops at a port within that dis- 
trict for the purpose of coaling only, the provi- 
sions of sect. 41 of the Merchant Shipping Act 
Amendment Act 1862 do not exempt her from 
compulsory pilotage, the words “loading or 
discharging ” therein mentioned not being con- 
fined to cargo. 


Tuis was a damage action in rem, instituted by 
ihe owners of the steamship Warwick Castle, 
against the owners of the British steamship 
Winston, to recover damages arising out of a col- 
lision between the vessels in Dartmouth Harbour, 
on the 27th Sept. 1882. 

The facts shortly were: That the Warwick 
Castle, an iron steamship of 1892 tons register, 
whilst on a voyage from London to South Africa, 
with a general cargo, was lying in Dartmouth 
Harbour, when the steamship Winston coming 
out of the harbour, ran into the Warwick Oasile, 
and did her great damage. The owners of the 
Winston admitted that the collision was caused by 
the improper navigation of their vessel, but 
claimed exemption from liability on the ground of 
compulsory pilotage. In the plaintiff's statement 
of claim it was alleged that the pilotage of the 
Winston was not compulsory, and alternatively, if 
the Winston was compulsorily in charge of a pilot, 
the collision was not caused by his negligence, but 
by the negligence or default of the master, officers, 
or crew of the Winston. 


(a) Reported by J. P. AsrrNALL and F, |W, Baires, Esqrs., 
Barristers-at-Law, 


The defendants in the statement of defence, sub- 
stantially alleged as follows: The Winston, a 
screw steamer of 911 tons register, belonging to 
the port of West Hartlepool, bound, with four 
passengers on board, on a voyage from New York 
to Newcastle, and laden with a general cargo, had 
on the 27th Sept., putinto Dartmouth Harbour, and 
anchored alongside of and loaded from the coaling 
hulk about twenty tons of coal, which she required, 
to enable her to proceed on her voyage. On the 
same day at about 2 p.m., she being then in charge 
of a duly licensed and qualified pilot, who had 

eviously navigated her into the harbour, weighed 
E anchor and cast off and proceeded down ihe 
harbour. Under these circumstances the collision 
occurred. All the pilot’s orders were obsyed and 
they caused the collision. Dartmouth Harbour, 
where the Winston loaded her coals, and where 
the collision occurred, is a Trinity House out-port 
district, and a pilotage district, within which the 
employment of a pilot is compulsory by law. The 
Winston was not bound to Dartmouth nor to any 
place within this limit, except so far as she put 
into Dartmouth in order to obtain coal for the pro- 
secution of her voyage, and she did not discharge 
or load anything in Dartmouth except the coal. 

The plaintiffs admitted that at the time of the 
collision the Winston was in charge of a duly 
licensed pilot and in a Trinity House outport 
district. 

The Acts of Parliament referred to in the argu- 
ment were a8 follows :— 


The Merchant Shipping Act 1854: 

379. The following ships, when not carrying pas- 
sengers, shall be exempted from compulsory pilotage in 
the London district, and in the Trinity House out-port 
districts; that is to say . . . . (6). Ships passing 
through the limits of any pilotage district on their 
voyage between two places, both situate out of such 
limits, and not being bound to any place within such 
limits, nor anchoring therein. ] 

388. No owner or master of any ship shallbe answer- 
able to any person whatever for any loss or damage 
occasioned by the fault or incapacity of any qualified 
pilot acting in charge of suck ship within any district 
where the employment of such pilot is compulsory by 
law. 


Merchant Shipping Act (25 & 26 Vict. c. 68) 
1862; 


^ 4l. The masters and owners of ships passing through 
the limits of any pilotage district in the United Kingdom 
on their voyage between two places, both situate out of 
Buch districts, shall be exempted from any obligation to 
employ a pilot within such district: Provided that the 
exemption contained in this section shall not apply to 
ships loading or discharging at any place situate within 
such district, or at any place situate above such district 
on the same river or its tributaries, 

W. G. F. Phillimore (with him Raikes) for the 
defendants.—Sect. 41 of 25 & 26 Vict. c. 68, 
enacts that pilotage shall be compulsory where the 
vessel loads or discharges within a pilotage dis- 
trict. The circumstances of this case clearly come 
within thst section. The Winston was loadin 
coal in Dartmouth harbour, which is admitted to 
be a Trinity out port district. It cannot be con- 
tended that the words “ loading or discharging” 
do not apply to the case of a vessel taking on board 
coal for the purposes of her voyage : 

Muller v. Baldwin, 2 Asp. Mar. Law Cas. 304; L, 
Rep. 9 Q. B. 457; 30 L. T. Rep. N. S. 864, 
The policy of the Legislature is to enact that 
such vessels as are mentioned in the section 
; shall not be exempt when they are using 
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the port, and clearly s» vessel uses a port 
when she goes in to coal just as much as 
when she loads or discharges cargo. Again, 
sect. 388 of the same Act exempts shipowners 
from liability where the pilot is in charge of the 
ship “ within any district where the employment 
of such pilot is compulsory by law." Dartmouth 
harbour is a district where the employment of a 
pilot is compulsory by law, and therefore the 
owners of the Winston are entitled to exemption. 
Inasmuch as at common law no person is liable 
for the fault of a servant who is forced upon him 
by the Legislature, and in whose employment he 
has no choice, this section would be superfluous 
unless it has the meaning contended for. 


Cohen, Q.C. (with him Bucknill) for the plain- 
tifs.—The words “loading or discharging” 
must be taken together. Discharging can refer 
to cargo alone, therefore loading is restricted to 
the same thing. The argument that the owners 
of the Winston are protected by sect. 388 of the 
Merchant Shipping Act 1854, is disposed of by 
the case of The Lion (L. Rep. 2 P. C. 525; 21 L. T. 
Rep. N. S. 41 ; 3 Mar. Law Cas. O. S. 266). 


Phillimore, in reply. 


Sir James HANNEN.—On the question of fact, I 
am of opinion that it is established that this 
collision arose from the negligence or want of 
skill on the part of the pilot. It has been proved 
that the pilot was in charge of the vessel, though 
the mate was on deck ready to do any duties 
which were incumbent upon him, and that the 
crew were there also ready to do whatever was 
necessary. ‘The captain has said that he gave 
general orders that the directions of the pilot 
were to be obeyed, and I think that there was no 
fault imputable to the captain in having left the 
deck. J think he was justified in leaving the 
deck to attend to the providing of coals. Unless, 
therefore, something definite were suggested to my 
mind which raised the question whether something 
had been improperly done or something omitted 
to be done by the crew, I cannot myself indulge 
in speculations upon the subject, particularly in 
the absence of any evidence to rebut the evidence 
of the defendants. Therefore, on this question of 
fact, I find that the collision was due solely to the 
fault of the pilot. 

With regard to the first question of law, I 
feel myself bound to follow the decision of the 
Privy Council in The Lion (ubi sup.), but it 
is unnecessary for me to discuss that point, 
as I have formed an opinion in conformity 
with Dr. Philimore's argument on the other 

uestion. I quite agree, however, with Mr. 

ohen that it is difficult to define what the polic 
of these separate enactments may have been. li 
is, perhaps, true, as Dr. Phillimore has argued, 
that the changes of words in the statutes on the 
subject were made to suit the varying circum- 
stances of shipping, and that the draftsman 
used phrases applicable to one state of facts 
without thinking of the difficulties of courts of 
law to epply them to different states of facts. 
With regard to the exemption, when the Act spoke 
of vessels anchoring, the idea was that that was a 
using of the port by the vessel; but so many 
vessels would have in passing through the pilot- 
age district necessarily to anchor, that it was felt 
that that was nota definition of the circumstances 
that was satisfactory as to this particular section 


which we have under consideration. It seems to 
me that the idea was that, in case of a vessel 
passing through a pilotage district along the 
coast, that then there is no reason why such 
a vessel should be required to take a pilot. But, if 
the vessel were to make use of the port, then it 
was thought that she should not be exempted from 
compulsory pilotage. But in this section one only 
of the objects for which the port is used is referred 
to, though it might well have been supposed that 
somesnch general phraseas [have mentioned would 
have been adopted, for it is difficult to see why, if 
the vessel comes into harbour, it should not be com- 
pulsory to take a pilot,who has given assurances 
that he isfit to pilot the vessels, and whose employ- 
ment gives security to other vessels. But the 
Legislature has not thought fit touse such a general 
expression, but uses the words, “loading or dis- 
charging at any place situate within such district.” 
Now, as the words are no limited, what is to guide 
us? The Legislature has not said to what extent 
or for what purpose the words “loading or dis- 
charging” are to be taken. Ii seems to me (so 
far as I can see) the proper construction is this—if 
a vessel makes use of a port for the purpose of 
loading or discharging anything, whether it be 
cargo or coals, for the purpose of carrying on the 
voyage, she brings herself within the terms of the 
Act, and the obligation lies upon her of taking a 
pilot. For these reasons I am of opinion that it 
has been established that the exemption of com- 
pulsory pilotage applies in this case. 

Solicitors for the plaintiffs, Parker, Garrett, and 
Parker. 
i: Solicitors for the defendants, Pritchard and 

ons. 


Monday, July 16, 1883. 
(Before Sir James HANNEN.) 
Tug PLANET. (a) 


Practice—Sale of ship — Appraisement — Private 
contract. 


In an action for master’s wages and disburse- 
ments, where the ship proceeded against was 
subject to other claims by mortgagees and 
material men, the Oourt upon motion, no oppo- 
sition being offered, ordered an official appraise- 
ment of the ship to be made, and the ship to be 
sold by the marshal by private contract for a 
sum of money not less than the appratsement, 
upon proof that the mortgagees assented to such 
sale, and that notice of the motion had been 
served upon all the claimants. 


Tris was a motion by the plaintiff in an action 
for master’s wages and disbursements against the 
owners of the steamship Planet, for a sale of the 
ship by private contract. 

The action was commenced on the 25th June 
1883, in the City of London Court, but transferred 
by order to the High Court. An appearance was 
entered for the defendants, who admitted liability, 
and consented to a reference to assess the amount 
of their liability. 

Five actions for necessaries had also been com- 
menced against the ship, in all of which George 
Havaldt, a mortgagee, had intervened. 

Havaldt was first mortgagee of fifty-four 


(a) Reported by J. P. AaPrsALL, and F, W, BAIKEB, Esgrs., 
Barriaters-at-Law 
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sixty-fourth shares of the ship, and, on the claims 
being made against the ship, had taken possession 
of the ship as respects these shares. 

Messrs. Zuluetta were first mortgagees of the 
remaining ten sixty-fourth shares, and were also 
Second mortgagees of the whole ship. 

The owner of the vessel was in embarrassed 
circumstances, and notin a position to satisfy the 
claim against the ship. 

On the 8th. July 1883 the solicitors for the 
plaintiff served the following notice on the other 
claimants : 

We, Stooken and Jupp, solicitors for the plaintiff in 


this action, give notice that we shall by counsel, on the 
16th day of July, 1883 move the judge in court to 
direct that the plaintiff in this action be at liberty to 
Bell by auction or by private contract, with the approval 
of the court, the above-named steamship, her tackle, 
apparel, and furniture, and pay the proceeds of the said 
sale into court. 

July 16.—The plaintiff now moved for the ship 
to be appraised by the marshal, and sold by 
private contract for a sum not less than the 
appraisement. 

J. P. Aspinall, for the plaintiff, in support of the 
motion.—A sale in the manner proposed will be 
beneficial to all parties interested, as the offer 
made will most probably considerably exceed the 
amount which would be realised by a sale by public 
auction. [Sir J. HANNEN.—I am told by the officials 
of the court that sale by private contract is 
entirely opposed to the practice, and that it enables 
claimants who are dissatisfied to say afterwards 
that a larger sum might have been realised by 
public auction.] Although that might be so in 
most instances, in this particular case, the mort- 
gagees and owners consent and no opposition is 
offered, although all claimants have been served 
with notice of motion. The provision that the 
offer is not to be taken if it be less than the official 
appraisement precludes any future objection to 
the amount realised. 

W. G. F. Phillimore, for Havaldt the mortgagee, 
consented. 

Vennell, for the owners of the ship, also con- 
sented. 


Sir James HANNEN.—I have some hesitation in 
departing from the practice of the court. But in 
this case, as I think it will be beneficial to the 
parties, and assuming that the written consent of 
the second mortgagees and proof of service of 
notice of this motion on the other claimants be 
produced to the registrar, I order that the ship be 
appraised and sold by the marshal by private 
contract, if he sball think fit, for a sum not less 
than the appraisement. 

Solicitors for the plaintiff, Stocken and Jupp. 

Solicitors for the mortgagee, Stocken and Jupp. 

Solicitor for the owners, W. Vani. 


Vor. V., N.S. 


Tse HEINRICH BJORN. 


June 26 and July 23, 1883. 
(Before Sir James HANNEN. 
THe HEINRICH BJORN. (a) 


Necessaries—Managing owner—Advances—Policy 
of insurance—3 & 4 Vict. c. 65, s, 6. 


The plaintiffs, shipbrokers, had made advances to 
the managing owner of a foreign ship for pur- 
poses other than the ship. The managing owner 
applied for a further advance, but the freight of 
the ship being in the hands of other persons, the 
plaintiffs refused, but agreed to supply money for 
necessaries for the ship, provided they could get 
security for the sums advanced. The plaintiffs 
handed a cheque for 3501. to the managing owner 
as though for the purchase of necessaries, and 
thie cheque the managing owner handed back to 
the plaintiffs in part payment of the old advance. 
At the same time the plaintiffs made a further 
advance of 2001. for necessaries to the managing 
owner, and it was agreed that, in consideration 
of the amount of the two advances for meces- 
saries supplied, the managing owner should 
return the amount with interest and charges, 
and that the plaintiffs should be at liberty to 
cover the amount by insurance on the ship. 

Held that, under ihe circumstances, the plaintiffs 
were entitled to recover so much of 3501. as had 
been actually expended in necessaries (semble, 
because the transaction enabled the managing 
owner to expend that sum, or part thereof, in 
necessaries). 

Premiums paid by a shipbroker at the owner's 
request, to procure insurance on the ship, for 
the purpose of covering advances for necessaries 
made by the shiporoker, are not themselves neces- 
saries. (b) 


Tuis was an action for necessaries by Messrs. C. 
and C. J. Northcote, shipbrokers, against the 
Norwegian vessel, Heinrich Bjorn. 

At the time the money claimed by the plaintiffs 
was alleged to have been advanced on behalf of 
the ship, she belonged to one Gunder Abrahamsen, 
and was lying in the port of Liverpool. She was 
subsequently sold to her present owners, the 
defendants in this action. 

The particulars of the plaintiffs’ claim were as 
follows :— 

1882. s 

March 25.—To amount paid for premiums on £ s. d. 
insurance of 650l. 

To amount paid to the owners 

and master of the vessel in 

respect of disbursements of 

whioh the plaintiffs are unable 

to give the details, which are 

known to the defendants ...... 

March 27.—To amonnt paid by the plaintiffs 
in respect of further disburse- 

ments not incladed in the 

above sum 5501.0... eae 


688 6 2 
2001. of the above 5501. was an advance in ordi- 


(a) Reported by J. P. AsriNALL and F. W, Rarxxs, Esqra,, 
Barristers-at-Law 

(b) It is to be noticed that in The Riga (vol. 1, p. 246) 
Sir Robert Phillimore decided that premiums paid by a 
shipbroker at the owner’s request to procura insurance 
on freight are necessaries, Ibis is hardly consistent 
with the present decision. If Sir James Hannen’s 
reasoning on this point be looked at, it would appear to 
apply with equal, if not greater force, to the tacts in 
The Riga.—EbD,. 
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nary course to tbe managing owner, Thedefendants | further advance he required, proposed, if they dis- 


admitted their liability in respect of the sum of 
641. 19s. 6d., as being the amount of a bill of 
exchange drawn by the master of the Heinrich Bjorn 
upon the plaintiffs to procure necessaries, and paid 
the said sum into court. 

The plaintiffs alleged that theadvances had been 
expended in necessaries, but did not prove the 
dates when they were supplied. 

The further facts of the case fully appear in the 
judgment of the court. 


June 26.—At the close of the plaintiffs’ evi- 
dence, Myburgh, Q.C. (with him Pyke) submitted 
that the plaintiffs had made out no case.—All that 
has been proved is that money has passed from the 
plaintiffs to Abrahamsen. Thero is no proof that 
this money was expended in necessaries on behalf 
of the ship. The agreement between the plain- 
tiffs and Abrahamsen no doubt speaks of the 
advance being for necessaries ; but it is submitted 
that this is not sufficient to give the plaintiffs a 
lien on the ship under 3 & 4 Vict. 65, s 6. The 
onus is upon them to prove that the money was 
actually expended in necessaries. With regard to 
the first item of the claim, viz., the amount paid 
for premiums on insurance, it cannot be said that 
the insurance of a vessel comes within the meaning 
of necessaries. 


Hall, Q.C. (with him Buckniil) for the plaintiffs. 
—The word “ necessaries” is sufficiently compre- 
hensive to include premiums on insurance : 

The Riga, 1 Asp. Mar. Law Cas. 246; 26 L. T. Rep. 
N.S. 202; L. Rep. 3 Ad, & E. 516. 
With regard to the other item, the fact that it was 
advanced for the purchase of necessaries is suffi- 
cient to give the plaintiffs a lien upon the ship. 
Though the transaction by which the money passed 
hands may seem strange, that in itself is no bar 
to the claim, supposing the transaction to have 
been bond fide. The defendants bought the ship 
with a knowledge of thelien upon ber. They stand 
therefore in the shoes of Abrahamsen. In the 
agreement between Abrahamsen and the plaintiffs 
it is stated that the advance is for necessaries. 
The defendants are therefore now estopped from 
denying that the money is not recoverable as 
necessaries. Reference was made to 
The Perla, Sw. 353 : 


The Alexander, 1 W. Rob. 346. 
iwi Cur. adv. vult. 


July 23.—Sir James HANNEN.—This is a suit for 
necessaries supplied to the ship Heinrich Bjorn, 
a Norwegian vessel. It is sought to be enforced 
against the defendants, who have purchased the 
ship since the alleged supply. In March 1882 the 
Heinrich Bjorn was lying in the port of Liverpool 
in need of certain necessaries. (under Abraham- 
sen, the then owner of five-sixths of the vessel 
and managing owner, was indebted to the plaintiffs 
in 398l. on a general account unconnected with 
the ship, and required a further advance. This 
the plaintiffs refused to make, and pressed 
Abrahamsen, who was then in England, for pay- 
ment. The Heinrich Bjorn was at that time in 
the hands of Messrs. Broderson, Vaughan, and 
Co., ship builders of Liverpool, and they had 
received, or were about to receive, the freight due 
on the ship’s voyage to Liverpool out of which 
freight they were todisburse theship. Abraham- 
sen, in order to induce the plaintiffs to make the 


trusted him, to give them a lien on the Ship, and 
to this the plaintiffs agreed. 

The manner in which this arrangement was 
attempted to be carried out was as follows: 
The sum which was required for the disburse- 
ment of the ship for its outward voyage was 
estimated at 350/. Instead of paying 3501. of 
the debt due, and the plaintiff advancing that 
sum to Abrahamsen for the purchase of neces- 
Saries, ib was agreed that this amount should 
be settled in account between them ag though 
this had been done, and to symbolise the 
arrangement the plaintiffs handed Abrahamsen 
a cheque for 3501. as for necessaries, which he 
immediately returned to the plaintiffs in discharge 
of so much of the debt due to them. The 
plaintiffs made a further advance of 2001. to 
Abrahamsen, and an apreement was then drawn 
up of the 23rd March, in which it was stated that 
in consideration of the plaintiffs advancing an 
amount of about 6001. for necessaries supplied to 
the Heinrich Bjorn, Abrahamsen undertook to 
return the amount advanced with interest, and all 
charges on the return of the vessel from her then 
present voyage, concluded for him by the plaintiffs, 
and he authorised the plaintiffs to cover the said 
amount advanced by insurance on the ship, &c., 
out and home at his cost. The plaintiffs effected 
this msurance and paid premiums amounting to 
681. 6s. 8d., and this is the first item in the claim 
for necessaries now sued for. I am, however, of 
opinion that premiums for insurance cannot be 
regarded as necessaries. The expression “ neces- 
saries supplied," in the 3 & 4 Vict. c. 65, s. 6, 
which gave the Admiralty Court jurisdiction over 
foreign ships, though it is not to be restricted to 
things absolutely and unconditionally necessary 
for a ship in order to put to sea (The Perla, ubi 
sup.) must still be confined to things directly 
belonging to the ship’s equipment necessary at the 
time and under thethen existing circumstances for 
the service on which the ship is engaged : (The 
Alexander, ubi sup.) But the insurance of a 
vessel is something quite extraneous to its equip- 
ment for sea, and however prudent it may be for 
an owner to insure, it is a prudence exercised for 
his own protection, and not for the requirements 
of the vessel, which is the sense in which the word 
necessaries is used in the statute. 

With regard to the second head of claim for dis- 
bursements, I am of opinion that the plaintiffs are 
entitled to receive so much of thesum of 3507. as was 
in fact expended in necessaries for the Heinrich 
Bjorn. The plaintiffs and Abrahamsen attempted 
tocreatea charge on theshipfor the further amount 
of 2001. advanced to Abrahamsen, and for the 
balance of the 3987. not discharged by the return 
of the cheque for 3501. and for the premiums of 
insurance. They thought they could do this by 
treating the whole account as though it were for 
necessaries, but it was not competent for them to 
doso. In whatever other way Abrahamsen might 
have given a charge on the ship on his shares in 
it, he could not do so by calling things necessaries 
which were not so in fact. But, assuming that 
3501. was bond fide, required for necessaries, then 
though the mode of carrying out the arrangement 
between the plaintiffs and Abrahamsen was 
peculiar and calculated to excite suspicion, I think 
that when explained it does establish the plaintiffs’ 
right to recover that amount in this action. If the 
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plaintiffs had advanced 3501. in the purchase of 
necessaries, their right would have been clear, and 
I do not think that it was necessary that the addi- 
tional steps should be gone through, first, of 
Abrahamsen obtaining the freight from the 
brokers at Liverpool and paying it over to the 
plaintiffs, and then of the plaintiffs advancing the 
sum required for necessaries to Abrahamsen. With 
regard to the amount, it seems probable that the 
3401. had been correctly arrived at. The defen- 
dant’s letter of 30th Aug. 1882 shows that he bought 
Abrahamsen’s share in the ship with a knowledge 
that the plaintiffs asserted a prior claim upon it 
for 3501. I do not, however, think that this 
precludes him from disputing the amount, and 
therefore, if it be desired by the defendant, it must 
be referred to the registrar and merchants to 
ascertain how much of the 3507. was expended in 
necessaries. 


Solicitors for the plaintiffs, Hollams, Son, and 
Coward. 

Solicitors for the defendant, Plews, Irvine, and 
Hodges. 


June 28 and July 10, 1883. 
(Before Sir James HANNEN.) 
Tue Tayatira (No. 3222). 


CocxBAIN, ALLARDICE, AND Co. v. THE OWNERS 
OF THE THYATIRA AND NER FREIGHT. (a) 


Collision—Owners of ship and cargo identical— 
Advance on account of freighi—Assignees of bill 
of lading—Loss of ship and cargo—Right of 
action. 

Where cargo is shipped on the shipowners’ account 
and money is advanced to them by persons who 
take as security an assignment of a policy of 
insurance on the freight, and a bill of lading 
signed by the master and indorsed by him with a 
receipt of a sum of money on account of freight 
named in the bill of lading, and the ship is run 
down and sunk by the negligence of another vessel, 
the persons advancing the money as holders of the 
bill of lading have sufficient interest in the goods 
and freight to entitle them to recover from the 
owners of the wrong-doing vessel the sum of 
money advanced on account of freight. 

Where shipowners ship their own goods in their own 
ship they may, by indorsement of a bill of lading 
naming the vate of freight, assign under the 
name of freight the enhanced value of the goods 
at the port of destination so as to give the assig- 
nees a right of action against wrong-doers caus- 
ing the loss of ship and cargo. 

Whether the amount assigned under the name of 
Freight is within the enhanced value is a question 
Sor inquiry. 

THis was an action (1882. C. No. 3999, Fo. 

283) by Messrs. Cockbain, Allardice, and Co. 

against the owners of the vessel Thyatira, to 

recover alleged advanced freight, lost; by reason of 

a collision between the Thyatira and the Atmo- 

sphere, the ship in respect of which the freight had 

been advanced. 

The owners of the Thyatira admitted that the 
collision was due to the wrongful navigation of 
their vessel. At a reference to the registrar in an 


ia) Reported by J. P. AsPiNALL and F. W, BAIEES, EBqrs., 
Barristers.at-Law, 


action (1882, O ; No. 125, fo. 125), by the owners 
of the Atmosphere to recover for the loss of their 
vessel the defendants had been found liable for 
5761. 7s. 0d. in respect of disbursements to send 
the vessel to sea, and other sums as advances, &c., 
to the crew, in all 7831. 14s. 

The Atmosphere and the cargo laden on board of 
her belonged to the same owners, who had obtained 
an advance of 10007. from the plaintiffs in the 
present action, and had given as security an assign- 
ment of a policy of insurance on the freight and 
a bill of lading signed by the master and indorsed 
by bim with a receipt of 10001. on account of 
freight named in the bill of lading. 

The defendants, in the statement of defence, 
denied that the 10001. advanced was in respect of 
freight. , . ' 

The further facts appear sufficiently in the judg- 
ment. 

June 28.—At the close of the plaintiffs’ case, 
Grily, QC. and Bucknill submitted that the 
evidence failed to prove the plaintiffs’ Tight to 
recover. There has been no advanced freight, and 
the shipowner cannot by taking out a policy upon 
something he calls advanced freight thereby create 
advanced freight, All that happened was a loan 
by the plaintiffs, and the shipowners, to give 
security, take out a policy upon so-called advanced 
freight. The profit which the shipowner hopes to 
get from carrying his own vargo in his own ship is 
necessarily a speculative one, and dependent upon 
the rise and fall of the market where the cargo is 
sold. ‘his cannot be recovered from the defen- 
E 3A Mar. Law Cas. 399, 220: 9 P. 

sp. Mar. Law Cas. 399, 220: 4 
T 118136 L. T. Rep. N. 8 388; 85 L 1. Bex. 
N. S. 32. 
Again, in another action brougbt by the owners of 
the Atmosphere against the Thyatira 7831. 14e. 
has been recovered for disbursements. The defen- 
dants vannot also be made liable for freight. 


Cohen, Q.C., with bim Pollard, for the plaintiffs, 
—Whatever the 10001. loss be called, it was so much 
in the nature of advanced freight thet the 
plaintiffs are entitled to recover it under that 
name, and were justified in insuring it under that 
name: 

int v. Flemyng, 1 B. & Ad. 45; 
pane ae ip. & Bl. 500 ; 24 L. J. 97, Q. B. 

If the cargo owner and shipowner had been 
different persons, thedefendants would havehad no 
defence, and how can the fact of the cargo owner 
and shipowner being the same person affect their 
liability P The case of The Parana (ubi sup.) is 
not in point, because here there is no question of 
accidental variation in price of market, the sum 
claimed being beyond doubt within the profit 
which must have been made. This case also differs 
in being a claim against a wrong-doer, and in such 
cases it has ever been the policy of the law to 
exact compensation to the uttermost farthing. 


Cur. adv. vult, 


July 10.—Sir Jawzs HawNEN.—Messrs. $S, 
Vaughan and Co. were the owners of the ship 
Atmosphere in which they shipped a cargo of 1650 
tons of their own coal from Liverpoolto V alparaiso. 
The price of coal at Liverpool was 9s. per ton, and 
it would have fetched from 30s. to 33s. per ton at 
Valparaiso. Messrs. S. Vaughan and Co., desiring 
an advance of 1L per ton on this cargo, the 
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plaintiffs, Messrs. Cockbain and Co., agreed to 
make it on the terms that Messrs. S. Vaughan 
and Co. should hand them “ bills of lading 
together with policies of insurance to cover them 
in case of loss." This arrangement was carried 
out in the following manner. The master of the 
Atmosphere signed bills of lading for 1650 tons 
of coal deliverable to Messrs. S. Vaughan and 
Co., or assigns, they paying freight at the rate of 
23s. per ton, and he indorsed on the bill of lading 
a receipt for 10000. on account of freight. An 
insurance was effected in the Thames and Mersey 
Marine Insurance Company, described as 
* advanced freight, valued at 10001.” This policy, 
together with another on cargo and the bill of 
lading, duly indorsed, were handed to the plaintiffs 
on their making an advance of 16507. The 
Atmosphere, while on her voyage to Valparaiso, was 
run down and sunk by the Thyatira. 

This action is brought by the plaintiffs against 
the owners of the Thyatira to recover compensation 
for the loss occasioned to them by the sinking of 
the Almosphere, “ whereby,” as alleged in the 
statement of claim, “the said advanced freight of 
10002. became and was wholly lost.” The action 
is in fact brought for the benefit of the insurance 
company, who have paid the amount of 10001. 
insured by them. This, however, can in no way 
affect the rights or liabilities of the parties in 
this action. The defendants deny their liability to 
the plaintiffs, contending that no freight in 
advance was in fact paid, and so that none has 
been lost. If Messrs. Vaughan and Co. had had 
on board the Atmosphere a cargo belonging to 
other persons they would not have had the cargo, 
together with the freight to be earned by carrying 
it, to offer as security for the proposed advance, 
but as they were the owners of the cargo they 
had not any claim to freight, properly so called, to 
offer as security. They had, however, the 
prospective benefit to be derived from thecarriage 
of the coal in their own ship; that is, the 
enhanced value of the coal when conveyed to the 
port of delivery, and this, though not strictly 
freight, is so like it that it has been held {Fint v. 
Flemyng, 1 B. & Ad. 45) that it may be insured 
under that name. It was perfectly competent for 
Messrs. S. Vaughan and Co. to transfer the benefit 
of this enhanced value under any name whatso- 
ever to the plaintiffs. If it be regarded from the 

int of view of the shipowner, it is freight; 
but if regarded from the point of view of the 
cargo owner, if is freight paid in advance, 
because the holder of the bill of lading would 
have been entitled to receive the cargo at 
Valparaiso without paying any freight. The 
plaintiffs, who are the holders of the bill of lading, 
have been deprived of this benefit by the wrongful 
act of the Thyatira, and for this they are entitled 
to compensation. What is the proper amount of 
that compensation? It is not to be computed 
according to the rate of freight mentioned in the 
charter-party, because that might only be an 
imaginary sum exceeding what would have been 
obtained as freight, or as increased value by vearon 
of not having to pay freight, but there is nothing 
to contradict the evidence that the enhanced value 
of the cargo at Valparaiso would have been at 
least 21s. per ton, or 1732/.; more, in fact, than the 
amount sought to be recovered in this action as 
the equivalent for advanced freight. It cannot, 
therefore, be contcnded that the benefit which 
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would have been derived from carrying the cargo 
to Valparaiso is estimated in this action at an 
exaggerated amount. 

The case of the Parana (ubi sup.) was relied 
on by the defendants. It was there held that 
damages cannot be recovered for delay in the 
carriage of goods on a long voyage by sea, 
where there has been an accidental fall in the 
price between the time when the goods ought 
to have arrived and the time when they did arrive. 
But no question of rising or falling market occurs 
in this case. The plaintiffs’ estimate of loss is not 
based on the highest price that could in any 
circumstances be obtained at Valparaiso, but on 
uncontradicted evidence that that which they have 
lost, namely, the increased value of the cargo free 
of freight, would have been far more than the 10001. 
claimed in this action. It was further contended 
by the defendants that, if the 10001. now claimed 
is to be regarded as freight, Messrs. S. Vaughan 
and Co. have claimed, in another action brought 
by them against the Thyatira and her owners, the 
disbursements made in order to earn the so-called 
freight, and that the defendants ought not to be 
called on to pay both disbursements and freight. 
This however is no defence to this action, in which 
the plaintiffs are suing as holders of the bill of 
lading, and cannot be prejudiced by what has 
passed without their concurrence between Messrs. 
S. Vaughan and Co. and the defendants. Messrs. 
S. Vaughan and Co. are not before me on this 
occasion, and I therefore abstain from expressing 
an opinion whether they are or are not entitled to 
recover the disbursements they claim. 

Solicitors for the plaintiffs, Freshfields and 
Williams. 

b Solicitors for the defendants, Pritchard and 
ona. 


July 12 and 23, 1883. 
(Before Sir James HANNEN.) 
Tue Cran MacroNarp. (a) 


Merchant Shipping Act Amendment Act 1862 
(25 & 26 Vict. 63), s. 67—Landing—Ware- 
housing charges—Notice to consignees—Duty of 
shipowner. 


The 7th sub-section of the Merchant Shipping Act 
Amendment Act 1862, s. 67, entitling the owner 
of goods to twenty-four hours notice in writing 
of the shipowner's readiness to deliver the goods 
does not apply where the goods are landed under 
sub-sect. 6 of the same section for the purpose of 
convenience in assorting the same. 

In such latter case it is the duty of the owner of 
goods, who receives notice that the goods landed 
under sub-sect. 6 of the same section are ready for 
delivery, to take them within a reasonable time 
after the notice, and, if he fails to do so, he will be 
hable for the charges occasioned by his delay. 

Notice to a lighterman employed to take the goods 
is notice to the owner of the goods. 

The steamship M. having arrived, on the 12th Dec., 
in dock in the port of London, with a general 
cargo, began to unload on the quay on the 13th, 
and had unloaded a portion of cargo belonging to 
certain consignees, when their lighter arrived to 
receive their cargo. On the 14th the lighterman 
and lighter again atiended, but could get mo 


(a) Reported by J, P AsriNALL and F. W, RAIKES, Esqrs., 
Barristers-at-Law. 
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information as to when the particular cargo 
would be delivered. On the 14th the owners of 
the M. received a letter from the firm of lightermen 
employed by the consignees, stating that they had 
made application at the M. for delivery of their 
cargo, and that they refused to be liable for any 
dock or landing charges, the cargo having been 
shipped under a bill of lading directing it “to be 
delivered from the ship's tackles.” On the 15th, 
the landing and sorting of the cargo being com- 
pleted, the plaintiff's lighterman was informed 
that the cargo would be delivered to him the next 
day. The goods were not taken away until the 
29th, when the plaintiffs paid the dock company’s 
charges under protest. 

In an action by the assignees against the shipowners 
to recover such sum the Court held that, inasmuch 
as the plaintiffs had had notice on the 15th that 
they could have the goods on the following day, 
they had been guilty of unreasonable delay in not 
taking delivery before the 29th, and could not 
recover the dock charges from the shipowners. 


THIS was an action by assignees of cargo against 
the owners of the steamship Clan Macdonald to 
recover 26] 12s., dock charges incurred through 
the alleged default of the defendants. 

The action had been instituted in the City of 
London Court, but had been transferred to the 
High Court. 

The facts and points in dispute sufficiently 
appear from the judgment of Sir James Hannen. 


July 19.—At the hearing the defendants 
attempted to prove that the discharge of the 
cargo was effected according to the custom of the 
port of London, with regard to the discharge of 
vessels in dock, viz., by the cargo being unloaded by 
the dock company’s servants, and by them landed 
upon the dock quay, and sorted ready for removal 
by the parties entitled to take delivery of the 
goods from the vessel. This alleged custom the 
evidence failed to establish, 


Bucknill for the plaintiffs.—The contract 
between the shipowner and the owners of cargo is 
contained in the bill of lading. It is there said 
that the jute is "to be delivered from the ship's 
tackles.” The defendants, for no valid reason, 
have chosen to disregard the bill of lading, and 
have landed the goods on the quay. They are 
therefore liable for any charges arising out of 
their so acting : 


Marzetti v. Smith, W. N, 1883, p. 119. 


No satisfactory evidence has been given of any 
custom to establish their right to violate the bill 
of lading, and land the jute on the quay. Our 
lighter attended two consecutive days, and yet 
could get none of the cargo, the defendants 
insisting upon landing the whole upon the 

uay. Wilson v. London, Italian, and Adriatic 

team Navigation Company, Limited (L. Rep. 
1 C. P. 61; 13 L. T. Rep. N. S. 435; 2 Mar. 
Law Cas. O. S. 279) decides that 25 & 26 Vict. c. 
63, s. 67, does not empower shipowners to land all 
the cargo, because part has been landed before the 
consignees are ready to take delivery. Even 
assuming that 25 & 26 Vict. c. 63 s. 67, applies, the 
plaintiffs are entitled to succeed. Under sub-sect. A 
under the circumstances of this case, the ship- 
owner is bound to give twenty-four hours’ notice 
in writing of his readiness to deliver the goods. 
This he has not done, 


j the lighterman is not sufficient, nor is the letter of 


the 16th the notice contemplated by the Act. 
Pollard for the defendants.—This case is 
governed by the 67th section of 25 & 26 Vict. c. 63. 
The sub-sections there enumerated are only to 
apply when there has been a failure on the part of 
the goods owner to make entry, or having made 
entry to land or to take delivery of the goods. 
The owner of the goods has failed to take delivery : 
The Energie, L. Rep. 6 P. C. 306; 2 Asp. Mar. Law 
Cas. 555; 32 L. T. Bep. N. S. 579. 
The sub-section which applies is the 6th, and not 
the 7th, that applying to the cargo being dis- 
charged overside. But here, as contemplated by 
the 6th sub-section, the goods were landed for 
assortment. All that the 6th sub-section requires 
is that the goods shall, if demanded, be delivered 
to the owner within twenty-four hours of assort- 
ment, and this we were ready to do. Hven 
assuming that the 7th sub-section applied, would 
this entitle the owners of the goods, after it had 
come to their knowledge that they could have the 
goods, to leave them at the dock for any length 
of time at the shipowner's expense P 


Bucknill in reply. 
Our. adv. vult. 


July 23.—Sir James Hanxes.—The plaintiffs 
were owners of a consignment of jute in the ship 
Clan Macdonald, under bills of lading containing 
the following clauses: “500 bales of jute, to be 
delivered subject to the exceptions and conditions 
hereinafter mentioned, and from the ship’s 
tackles.” “The goods are to be discharged from 
the ship as soon as public intimation shall be 
given that she is ready to unload, and if not there- 
upon removed without delay by the consignee, 
the master or agent is to be at liberty to land 
the same, or, if necessary, to discharge into hulk, 
lazaretto, or hired lighters, at the risk and expense 
of the owners of the goods.” The ship arrived 
in the East and West India Docks on the 12th 
Dec., and began to unload on the 13th. The 
whole of the cargo, which was a general one, 
was landed on the dock quay, and there sorted. 
Twelve of the bales of jute were landed on the 
morning of the 13th, and on the afternoon of 
that day the lighterman employed by the plain- 
tiffs attended with a barge to receive the jute, 
but was informed that it was not ready, and that 
the whole cargo would be landed. On the 14th 
the lighterman again attended, but could get no 
further intimation as to when the jute would be 
delivered. The cargo was then being discharged, 
and parcels of the jute, as they were come to, 
were from time to time landed on the quay, and 
there sorted. On the 14th the plaintiffs wrote 
the following letter to the defendants: * We have 
made application at the ship Clan Macdonald for 
delivery of 500 B/, 80 B/,and 115 B/, jute marked 


G 
respectively E E Qo De but, having failed 


to obtain delivery or correct information of 
the time when delivery could be given, we have 
lodged on board the usual notices, duplicate of 
which we inclose.” The inclosed notice was as 
follows: “To the owners of the ship Clan 
Macdonald. With reference to the 500 bales jute 
per the above vessel as per particulars at foot, 
we hereby give you notice that in compliance with 


The mere verbal notice to | the provisions of the Merchant Shipping Act 
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Amendment Act 1862, we have made due entry 
and sent craft (with documents in proper order) 
alongside the above-named vessel, and have 
offered and been ready to take delivery of the 
above-mentioned goods, and you having failed to 
make such delivery, and you having also failed 
afi the time of our said offer to give us correct 
information of the time when such goods can be 
delivered, we hereby give you notice, and require 
you to give us twenty-four hours’ notice in writing 
of your readiness to deliver the said goods; and 
further, that we will not be responsible for any 
dock or landing charges on the same. And we 
give you further notice that in the event of any 
further default in making complete delivery at 
the proper time of the aforesaid goods, we shall 
claim from you 12s. 6d. per day for detention of 
lighterman and craft, whether such detention be 
caused by your making default in delivery at 
the proper time of a part of such goods, or of the 
whole quantity thereof.” To this the defendants 
replied as follows: “We return documents 
received from you this morning. The dock 
company state that every despatch is being 
given your craft alengside our steamers Clan 
Macdonald and Clan Mackenzie, and further state 
that if any delay is caused it is caused on account 
of your not having sufficient men to receive the 
goods. We can, therefore, admit of no liability 
in the matter." Some further correspondence 
followed, and on the 16th the defendants wrote as 
follows: “ Your favour of yesterday to hand 
inclosing documents, which we again beg to 
return, as we can admit of no liability in the 
matter. On making further inquiries of the 
dock company, we are informed that they 
arranged with your man to go at 8 a.m. this 
morning, and that up to 12.30 neither the man 
nor the craft had put in an appearance.” On the 
15th the landing and sorting of the cargo was 
completed, and the plaintiffs’ lighterman was 
informed on the afternoon of that day that the 
jute would be delivered to him on the following 
morning, and that a gang of men would be in 
attendance to deliver the goods into his barge. 
The men were in fact ready to do so, but the 
lighterman did not attend. If he had attended at 
any time during business hours on the 16th the 
jate would have been delivered to him free of 
charge; but, as the goods were not taken away 
on the 16th, the dock company from that time 
held them for charges, without payment of which 
the goods could not have been delivered. The 
goods were not taken away until the 29th, when 
the dock company’s charges had amounted to 
261. 12s. This sum was paid by the plaintiffs, 
and they now seek to recover it from the defen- 
dants. 

The plaintiffs contend that the defendants were 
bound, under the terms of the bill of lading, 
to deliver the jute over the side of the ship, and 
that having neglected to do so, and landed the 
cargo, they remained liable for any charge to 
which the jute was subject, unless they bad given 
twenty-four hours notice in writing that it was 
ready for delivery. The defendants, on the other 
hand, allege that the cargo was discharged 
according to the custom of the port of London 
with regard to the discharge of vessels in port, 
viz. by the cargo being unloaded by the dock 
company’s servants, and by them landed upon 
the dock quay, and sorted ready for removal by 


the parties entitled to take delivery of the goods 
from the vessel. They further rely upon the pro- 
visions of the Merchant Shipping Act Amend- 
ment Act 1862, sect. 67. The alleged custom was 
not established by the evidence. The real 
question in dispute between tbe parties, as 
appears from the correspondence, turns on the 
proper construction and application of the 67th 
section of the Merchant Shipping Act Amend- 
ment Act of 1862. By that section it is enacted 
that ' when the owner of any goods imported in 
any ship from foreign parts into the United 
Kingdom faiis to make entry thereof, or having 
made entry thereof, to land the same or take 
delivery thereof, and to proceed therewith with 
all convenient speed by the times severally herein- 
after mentioned, the shipowner may make entry 
of and land or unship the said goods at the times 
in the manner and subject to the conditions 
following." Then follow seven  sub-seotions 
setting forth various oases in which the section 
becomes applicable. The 6th and 7th are the 
material ones, which enact (6) “ If any goods are, 
for the purpose of convenience in assorting the 
same, landed at the wharf where the ship is dis- 
charged, and the owner of the goods at the time 
of such landing has made entry and is ready 
and offers to take delivery thereof, and to convey 
the same to some other wharf or warehouse, 
such goods shall be assorted at landing, and 
shall, if demanded, be delivered to the owner 
thereof within twenty-four hours after assort- 
ment; and the expenses of and consequent 
on such landing and assortment shall be 
borne by the shipowner. (7.) If at any time 
before the goods are landed or unshipped the 
owner thereof has made entry for the landing and 
warehousing thereof at any particular whart or 
wharehouse other than that at which the ship is 
discharging, and has offered and been ready to 
take delivery thereof, and the shipowner has failed 
to make such delivery, and has also failed at the 
time to give the owner of the goods correct infor- 
mation of the time at which such goods can be 
delivered, then, the shipowner shall, before land- 
ing or unsbipping such goods, under the power 
hereby given to him, give to the owner of the 
goods or of such wharf or warehouse as last afore- 
said twenty-four hours' notice in writing of his 
readiness to deliver the goods, and shall if he 
lands or unships the same without such notice, do 
so at his own risk and expense.” 

The first question which arises on this sec- 
tion is the meaning of the words, “When 
the owner of any goods fails to make entry 
and to take delivery thereof and to proceed 
thereof with all convenient speed.” These 
words no doubt include a case of default on 
the part of the owner of goods to take delivery 
of them, but they also apply to cases in which 
the goods owner is not in default, where he from 
any cause fails to obtain delivery. This is pointed 
out in the case of The Energie (ubi sup.). It is 
there said: “ Their Lordships conceive that the 
word ‘failed’ need not be taken to imply wilful 
default in the cargo owner, but that, upon the 
true construction of the section, the shipowner is 
at liberty to land the goods under it whenever 
the delivery of them to the owner within the 
proper time has been prevented by the force of 
circumstances, whether the letter is or is nob to 
blame. They think that this construction is 
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justified by some of the provisions of the section, 
which in certain cases throw the cost and expense 
of the landing upon the shipowner.” I do not 
think in the present case there was any wilful 
default on the part of the goods owner, but in 
fact he had no barge in attendance to take delivery 
of this jute when the first twelve bales had to be 
disposed of, and, in considering the question which 
afterwards arose, it is to be remembered that if 
the jute had been delivered overside it wonld have 
caused the detention of the barge during the 
whole time that the ship was being discharged, 
because the bales came to hand at intervala down 
to the end of the three days during which the 
unloading was proceeding. But I am of opinion 
that there was a failure on the part of the goods 
owner to take delivery by the time mentioned in 
the 6th sub-section of the 67th section, that is, the 
time when it becomes necessary for the purpose of 
convenience in assorting the goods to land them 
at the wharf. The shipowner was therefore 
entitled under that sub-section to land the jute at 
his own expense, and he became bound within 
twenty-four hours after assortment to deliver 
them to the goods owner if demanded. This 
would have been on the 16th, and if the plaintiffs 
had demanded the goods on that day they would 
have received them without charge. On the other 
hand, it was the duty of the plaintiffs to take 
delivery of the goods within a reasonable time 
after they knew that they could receive them. 
This would not necessarily be on the 16th, and, if 
the plaintiffs had been in ignorance that they 
could receive them on the 16th, I should not con- 
sider that their failure to demand them within 
twenty-four hours after their assortment would 
render them at once liable to the charges arising 
from their remaining on the dock quay. But it is 
clear that the failure of the plaintiffs to take 
delivery did not arise from ignorance that 
they could have the goods, but from a pre- 
conceived determination to try the question 
whether or not they were entitled to insist on 
a twenty-four hours’ notice in writing under the 
7th sub-section of the 67th section. I am of 
opinion that where goodsare landed under the 6th 
sub-section the 7th is not applicable. That sub- 
section relates to the case of a vessel discharging 
overside where the necessity to land for sorting 
does not arise. Even if the 7th sub-section were 
applicable, I do not think it would make any 
difference in the position of the parties. Where 
the several conditions enforced ou the goods owner 
by the 7th sub-section have been complied with, 
it becomes the duty of the shipowner to give 
the goods owner twenty-four hours’ notice in 
writing of his willingness to deliver the goods, 
with the consequence that if he lands or unships 
the goods without such notice, he does so 
at his own risk and expense. But this does not 
mean that the goods are to remain at his risk 
ard expense for any time that the goods owner 
thinks fit to leave them at the wharf, though he 
has notice that he may receive them by sending 
for them; and there is no necessity for this 
notice being in writing. The notice in writing 
referred to in the 7th sub-section ia only required 
as a condition of the shipowner’s right to land the 
goods at the goods owner's risk and expense, If 
without this notice the goods are landed, this 
would be doneat the shipowner’s risk and expense, 
but the duty of the goods owner remains to take 


away the goods within a reasonable time after he 
has notice, whether written or verbal, that he can 
receive them. In the present case notice was 
given to the lighterman on the 15th that he 
might have the goods on the 16th, and I have 
no doubt that he knowingly left the officers of 
the dock company under the impression that 
he would then come and fetch them, but being 
aware of the dispute which had arisen as to the 
necessity for a written notice, he abstained from 
going to receive the goods. 

It was contended for the plaintiffs that the 
lighterman was not their agent to receive notice 
when the goods would be ready for delivery, 
but I am of opinion that, as he was sent by 
the plaintiffs to receive the goods, information 
as to the time when they would be delivered 
was so connected with the service for which he 
was employed that the plaintiffs are bound by 
the notice given to him. But, in any case, the 
letter of the 16th did give the plaintiffs notice 
that they could receive the goods by sending for 
them. The plaintiffs were bound to act on this 
notice within a reasonable time, but the corres- 
pondence shows that the plaintiffs refused to act 
upon this, or any notice other than some special 
twenty-four hours’ notice in writing, to which 
they considered themselves entitled under the 7th 
sub-section. The charges, therefore, to which the 
goods became subject, arose, not from the plain- 
tiffs’ ignorance of the time when they could 
receive the goods, but from their voluntarily 
allowing them to become and remain subject to 
charges in order that they might test their view 
of the law, in which I consider them mistaken. I 
am therefore of opinion that the defendants are 
entitled to judgment with costs. 

Solicitors for the plaintiffs, J. A. and H. E. 
Farnfield. 

Solicitors for the defendants, Freshfields and 
Williame. 


July 30 and Aug. 6, 1883. 
(Before Sir James HANNEN.) 
Tar Livierra. (a) 


Solicitor's lien—Salvage—Italian Oode—Priority 
—Seamen’s wages—23 & 24 Vict. c. 127, s. 28— 
17 & 18 Vict. c. 104, a. 205. 


Solicitors for defendants in a salvage action against 
a foreign ship, who are entitled to a charge 
upon the ship, or the proceeds thereof, for their 
costs and expenses incurred in the preservation 
of the property, ao not take priority of the claim 
of the foreign Government, who, on the aban- 
donment of the ship by her owners, are entitled, by 
the provisions of their Code, to a lien upon 
the ship, or the proceeds, for the expenses of 
sending back the ship’s crew to their own 
country. 

An Italian ship was brought into a British port by 
salvors. A salvage action having been instituted, 
the ship was sold by order of the court, and a sum 
was awarded out of the proceeds to the salvors. 
After payment of that sum, and the costs of the 
plaintiffs, a balance of 601. 10s. 3d. remained in 
court. The defendants’ solicitors had incurred 
expenses in pumping the ship, paying the 
marshal’s possession fees, &c., amd claimed a 


(a) Reported by J. P. AsPrsALL,and F, W. Bares Esqrs., 
Barristers- at-Law. 
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charging order upon the balance in court for such 

expenses, and sought payment out of such balance 

to them. The Italian Government, through their 
consul in this country, had sent home the crew of 
the ship, and had incurred expenses by so doing. 

By Italian law such last-mentioned expenses are 

alien upon the ship. The Italian consul opposed 

payment out to the defendants’ solicitors, and 
claimed priority for the lien of the Italian 

Government. 

Held, that the Italian Government was entitled to 
such priority. 

THIS was an application in a salvage action 

against an Italian brig by the defendants’ 

solicitors for payment out of 601. 10s. 3d. (being 

the remainder of the proceeds of the ship in 

court) in satisfaction of their costs. 

The ship was brought into an English port by 
salvors, and at their suit she was arrested, and an 
action instituted against. her. 

After the institution of the action the ship was 
definitely abandoned by her owners asa total loss. 

The ship was sold by order of the court, and the 
proceeds paid into court. On the hearing of the 
action on the 30th Jan. 6721. was awarded. After 
payment from such proceeds of the amount 
awarded for salvage, together with the plaintiffs’ 
costs of action, the balance remaining in court 
amounted to 601. 10s. 3d. 

The crew of the Livieita had been, in accordance 
with the provisions of sect. 56 of the Italian Code, 
sent back to Italy by the Italian consul in London, 
and the expenses thereby incurred were paid by 
the Italian Government, who were opposing the 
present application on the ground that they were 
entitled by virtue of the provisions of the Italian 
Code to a lien upon the proceeds in court in 
respect of the cost of sending the crew back to 
Italy, such cost amounting in all to 691. 7s. 4d. 

The defendants’ solicitors, who had been 
instructed by the agents of the Italian under- 
writers to whom the ship had been abandoned, 
were now applying for payment of their 
costs out of the fund in court. The defendants’ 
solicitors had incurred expenses by giving a 
personal undertaking that bail should be put in 
by paying the marshal’s possession fees, and by 
pumping the ship, &. 


The sections of the Italian Code referred to 
are as follows: 


Art. 56. The owners and charterers are also responsible 
jointly for payment of the taxes and other maritime dues, 
for premiums and wages, and for retention of wages due 
to the cassa. degli invalidi of the mercantile marine for 
the expenses of board and return to their country of the 
men composing the crew, and for every ontlay made on 
their behalf by Government agents if such expenses are 
to be chargeable against the ship. 

The liability to refund the expenses of board and 
return to their country of the men forming the crew 
cesses in cases of shipwreck and abandonment of the 
veasel, but repayment of the same shall be effected out 
of the salvage or the value thereof with privilege, 
according to the terma of article 133. 

For reimbursement of the expenses referred to in thia 
article, harbour masters may issue injunctions, which 
shall be rendered exeoutory by decree of the President of 
the Civil Tribunal saving appeal to the said tribunal 
within the term of twelve days, and on payment of the 
amount, for which the appellant must produce a receipt 
ge to his appeal, without which it will be inadmis- 
sible. 

Art. 133. Out of the proceeds of the sale of the ship 
and cargo will be privileged in the following order: First, 
the expenses of sale; secondly, the expenses of salvage 
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and safe keeping of the effects wrecked, including the 
remuneration of the persons who effected the aal. 
vage, and the expenses of conveyance of the harbour 
employés. 

Out of the residue of the ship, and out of the freight, 
will be privileged the keep of the captain and orew, 
indemnities for their return to their country, and the 
wages of the said crew, and afterwards privileged debta 
in accordance with the commercial lawa. 


The 205th section of the Merchant Shipping Act 


1854 (17 & 18 Vict. c. 104) referred to in the case, 
is as follows : 


Wherever any British ship is transferred or disposed 
of at any place ouf of her Majesty’s dominions, and 
any Seaman or apprentice |belonging thereto does not in 
the presence of some British consular officer, or if there 
is no such consular officer there, in the presence of one 
or more respectable British merchanta residing at the 
place, and mot interested in the said ship, signify hia 
consent in writing to complete the voyage if continued ; 
and whenever the service of any seaman or apprentice 
belonging to any British ship terminates at any place 
out of Her Majesty'a dominions, the master shall give 
fo each such seaman or apprentice a certificate of 
discharge in the form sanctioned by the Board of Trade 
as aforesaid, and, in the case of any certificated mate 
whose certificate he has retained, shall return such 
certificate to him, and shall also, besides paying the 
wages to which such seaman or apprentice is entitled, 
either provide him with adequate employment on board 
some other British ship bound to the port in Her 
Majesty’s dominions at which he was originally shipped, 
or to such other port in the United Kingdom aa is 
agreed upon by him, or furnish the meana of sending 
him back to such port, or provide him with a passage 
home, or deposit with such consular officer, or auch 
merchant,or merchants, as aforesaid, euch a sum of money 
asis by such officer or merchant deemed sufficient to 
defray the expense of his subsistence and passage home ; 
and such consular officer or merchants shall indorse 
upon the agreement of the ship which the seaman or 
apprentice is leaving the particulara of such payment, 
provision or deposit; and if the master refuses or 
neglecta to comply with the requirements of thia section, 
such expenses as last aforesaid, if defrayed by such 
consular officer, or by any other person, shall, unless 
such seaman or apprentice has been guilty of barratry, 
be & charge upon the ship to which such seaman or 
apprentice belonged and upon the owner for the time 
being thereof, and may be recovered against auch owners 
with costs, at the auit of the consular officer or other per- 
son defraying such expenses, or, in case the same haa been 
allowed to the consular officer out of the public moneys, 
as a debt due to Her Majesty, either by ordinary process 
of law, or in the manner in which seamen are hereby 
enabled to recover wages ; and such expenses, if defrayed 
by the seaman or apprentice, shall be recoverable as 
wages due to him. 


The 28th section of 23 & 24 Vict. o. 127, referred 
to, is as follows: 


In every case in which an attorney or solicitor shall 
be employed to prosecute or defend any suit, matter, or 
proceeding in any court of justice, it shall be lawful for 
the court or judge before whom any such suit, matter, or 
proceeding has been heard or shall be depending, to 
declare such attorney or solicitor entitled toa charge upon 
the property recovered or preserved, and upon such decla- 
ration being made such attorney or solicitor shall have a 
charge upon, against, and a right to payment out of the 
property, of whatsoever nature, tenure, or kind the same 
may be, which shall have been recovered or preserved 
through the instrumentality of any such attorney or 
solicitor, for the taxed coats, charges, and expenses of or 
in reference to auch snit, matter, or proceeding ; and it 
shall be lawfnl for such court or judge to make such 
order or orders for taxation of and for raising and pay- 
ment of such costs, charges, and expenses ont of the said 
property as to such court or judge shall appear just and 
proper ; and all conveyances and acts done to defeat, or 
which shall operate to defeat, such charge or right, shall, 
unless made to a bona fide purchaser for value without 
notice, be absolutely void and of no effect as against auch 
charge or right; provided always, that no such order 
shall be made by any such conrt or judge in any case in 
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which the right to recover payment of such costa, charges, 
and expenses is barred by any Statute of Limitations. 

July 30.—At the hearing it appeared that the 
defendant's solicitor had obtained acharging order 
from the judge without all the facts being before 
him, and it was thereupon agreed that the matter 
should be argued as if no such order had been 
obtained. 


W. G. F. Phillimore in support of the solicitors’ 
application.—The 23 & 24 Vict. c. 197 gives 
solicitors a charge upon property recovered or 
preserved by their instrumentality. In this case 
property has been preserved by the solicitors. Dr. 
Lushington has in several cases preferred the 
solicitor’s claim to others of very high rank. The 
solicitor’s should be preferred on the principle that 
the last lien takes precedence of all others, because 
without it the other liens would be lost: 

The Soblomsten, L. Rep. 1 Ad. & Ec. 293; 2 Mar. 
Law Cas. O. S. 436; 15 L, T. Rep. N. 8. 393; 

The Jeff Davis, 2 Mar. Law Cas. O. S. 555; 17 L. T. 
Rep. N.S. 151; L. Rep.2 Ad. & Ee. 1; 

The Heinrich, L. Rep. 3 Ad. & Ec. 505; 1 Asp. Mar. 
Law Cas. 260; 26 L. T. Rep. N. S. 372. 

J. P. Aspinall, contra, on behalf of the Italian 
Government.—None of the cases quoted support 
the priority of the solicitors’ charge to the claim 
uf the Italian Government. They no doubt are 
cases where the solicitor's claim took high rank, 
but the circumstances were very different from 
the present. Moreover, the Legislature never 
contemplated including such a case as the present 
under 23 & 24 Vict. o, 127, 8, 28. In the Merchant 
Shipping Act 1854, s. 205, we find a provision, 
very similar to the provision in the Italian Code, 
empowering the British consul to send home 
British sailors under circumstances like the 
present, and giving the consul a charge upon the 
ship for the money so expended. The money so 
expended js in the nature of viaticum, and as such 
has always taken high rank in the Admiralty 
Court. By way of reciprocity, the lien given by 
Italian law should rank the same as that given by 
ours. At the time when the property was being 
preserved by the defendants’ solicitors the lien of 
the Italian Government had already attached. The 
solicitors are therefore only entitled to a charging 
order subject to this lien, and such lien is not 
to be superseded by a charging order subsequently 
obtained. In The Gustaf (1 Mar. Law Cas. O. S. 
230; Lush. 506; 6 L, T. Rep. N. S. 660) viaticum 
took precedence of a shipwright’s lien, and it was 
then laid down that the shipwright’s lien was sub- 
ject to all existing obligations then complete and 
due against the vessel. *So here the solicitor’s lien 
must be subject to the existing lien of the Italian 
Government. In The Heinrich (ubi sup.) it is to be 
noticed that the master was a part owner, and in 
consequence of this it was that his wages were 
Postponed to the solicitor’s charge. In The Jeff 
Davis (ubi sup.) the solicitor’s claim was given 
precedence of a claim quite unconnected with the 
ship. 

Our. adv. vult. 

Aug. 6.—Sir James HARNEN.— Two actions were 
instituted by the steamship Walton and the brig 
Julie for salvage services rendered by them to the 
italian brig JLivietta. Messrs. Thomas Cooper 
and Oo., solicitors, were instructed by the agents 
of the Italian underwriters, to whom the Livietta 
had been abandoned, to appear in these actions 
and defend their interests. In the result the 


Livietta was sold by order of the court, and the 
salvage and costs due to the plaintiffs having been 
paid out of the proceeds of the sale, a balance of 
601. remains in court, Messrs. Cooper and Co. 
assert that this sum has been preserved through 
their instrumentality, and claim to be entitled 
under the 23 & 24 Vict. c. 127, s. 98, to a charge 
upon the amount now in court for their costs, 
charges, and expenses in the said action, amount- 
ing to 921. 7s. 11d. I do not consider that the 
whole sum remaining in court has been preserved 
by Messrs. Cooper and Co.’s services; but they 
have, by payments which they have made, and by 
giving bail, saved the fund in court from some 
charges which would otherwise have fallen upon 
it. The Italian Government, through its consul, 
prefers a claim to be paid out of the proceeds of 
the ship remaining in court the expenses if has 
been put to in sending back to Italy the crew of 
the Livietta ; and proof has been given that by the 
law of Italy the Italian Government is enabled, in 
case of shipwreck and abandonment of the vessel 
by the owners, to be repaid out of the salvage the 
expenses of sending the crew home, “ after pay- 
ment (1) of the expenses of sale, and (2) of the 
expenses of salvage and safe keeping of the effects 
wrecked, including the remuneration of the per- 
Sons who effected the salvage, and the expenses 
of conveyance of the harbour employés." 

The question is, whether the claim of the Italian 
Government is to be preferred to that of Messrs. 
Cooper and Co. The Italian law on this subject 
is very similar to ourown. By the 205th section 
of the Merchant Shipping Act 1854 the expense of 
sending seamen belonging to a British vessel 
home from a place abroad where their services 
have terminated, is to be paid by the master, 
and, if not paid by him, may be defrayed by the 
consular officer, and shall in that case be a charge 
upon the ship, and may be recovered against the 
owners with costs; and if allowed to the consular 
ofticer out of the public moneys, may be recovered 
asa debt due to Her Majesty either by ordiuary 
process of law or inthe manner in which seamen 
are enabled to recover wages. The same measure 
which we should expect to be meted in similar 
circumstances by the Italian tribunals to our 
Government ought to be applied in this case to 
the Italian Government. The object of the 28th 
section of 23 & 24 Vict. c. 127 is to prevent the 
client who has had the benefit of his solicitor's 
services from carrying off the spoilsof victory with- 
outapplying them toward theremunerationof these 
services. It was not, I conceive, intended to give 
the solicitor priority over claims giving a lien 
which could have been enforced in the suib by 
other persons against the property which was the 
subject of litigation. A. mortgage created by the 
client to a person having no notice of the litigation 
would not be superseded by a charging order 
subsequently obtained by the solicitor, and a 
charge created by the law must, I think, be put on 
an equal footing with one arising out of the con- 
tract of the client. Such charges in effect 
diminish the property or the value of the property 
which could be recovered or preserved by the 
solicitor’s instrumentality. In the present case 
the Lavietta, when it came within British jurisdic- 
tion, was already by the law of its flag subject, in 
the events which had happened, to a charge in 
favour of the Italian Government for the expense 
of conveying its crew to Italy. It appears to methat 
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this charge should, on general principles, as well 
as by analogy with our own statute, rank as high 
as wages. Where thelaw imposeson the ship, in the 
event of shipwreck, a charge for the expenses of 
the seamen’s reconveyance to their own country, 
this must be looked upon as a part of the terms 
upon which the seamen engage for the voyage, and 
is another form of remuneration for the services 
the sailors rendered up to the time of the wreck. 
In The Gustaf (ubi sup.) Dr. Lushington held that 
the claim of seamen for their wages earned before 
a ship came into a shipwright’s hands took prece- 
dence of the shipwright’s common law right of lien 
for repairs ; and, in the case of foreigners,that they 
were entitled, in addition to their wages, to priority 
for wbat the learned judge terms the “ordinary 
allowance for return to their country.” In support 
of the solicitors’ charge reliance was placed on T'he 
Soblomsten (ubi sup.) where Dr, Lushington 
ordered the funds in court to be applied, first, in 
satisfaction of the proctor’s costs, and, secondly, of 
a shipbroker’s claim for necessaries supplied after 
the arrest of the ship. But, as the learned judge 
had pointed out in The Gustafand other cases, the 
“ supplying of necessaries does not give ab origine 
a lien, but only a statutory remedy against the res, 
which is essentially different.” The same obser- 
vation applies to the caseof The Heinrich (ubi sup.), 
where the claim of a solicitor was preferred to one 
for necessaries, with this additional circumstance, 
that the necessaries were there supplied after the 
institution of the original suit. Priority was also 
given in that case to the solicitor’s claim over that 
of the master’s claim for wages, but it appeared 
that he was a part owrer, and had himself 
instructed the solicitors to defend the suit, and on 
this ground it was held that he could not enforce 
his claim to wages, to the Prejudice of the 
solicitors. In The Jeff Davis (ubi sup.) priority 
was given to the claim of the solicitor over 
that of the holder of a garnishee order; but 
there the claim of the solicitor was preferred toa 
debt of the client wholly unconnected with the 
ship, This does not appear to me to tend to show 
that Sir R. Phillimore would have preferred the 
solicitor’s claim to that of seamen for their wages, 
to which the present case must, I think, be likened. 
For the reasons above given, I am of opinion that 
the Italian Government is entitled to an order for 
payment out of the sum in court of the expenses 
of sending back the crew of the Livietta to Italy. 
Solicitors for the defendants, Thomas Cooper and 
0. 
Solicitors for the Italian Government, Deacon, 
Son, and Gibson. 


Tuesday, Nov. 6, 1883. 
(Before Sir James HANNEN.) 
Tur Ereann Dusu. (a) 
Collision— Practice— Reference— Amount of claim 
—Amount allowed— Costa. 

Where a plaintiff in a reference in a collision 
action withdraws a large item of his claim at the 
reference and not before, and he recovers less 
than two-thirds of the amount originally claimed, 
but more than two-thirds of the amount which 
remains after his withdrawal of the above item, 
the original amount of his claim before with- 


(a) Reported by J. P. AserNArL and F. W. Baixus, Esars,, 
Barristers-at-Law. 
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drawal is the claim upon which costs are to be 
given, and he is not entitled tu his costs. 


Tus was a motion by the defendants, in an action 
in rem, for damage by collision, that the plaintiffs 
should be condemned in the costs of the reference, 
on the ground that their claim had been disallowed 
by more than one-half. 

The action was brought by the owners of the 
steamship Marie against the steamship Hilean 
Dubh to recover damages in respect of a collision 
between the two vessels. The defendants counter- 
claimed in respect of the damage occasioned by 
the collision to their steamship the Hilean Dubh. 

On the 6th March 1883 the court found both 
vessels to blame, and condemned the defendants 
in half the plaintiffs’ claim, and the plaintiffs in 
half the defendants’ counter-claim. A reference 
was ordered to the registrar and merchants to 
assess the amount of the respective damages, 

The plaintiffs’ claim sent in for the reference 
amounted to 12532. 19s. 5d., the defendants’ claim 
to 822]. 12s. 11d. At the hearing of the reference 
on July 26 the plaintiffs withdrew certain items 
of their claim, amounting in all to 4641. 18s. 11d., 
on the ground that such items had been inserted 
by mistake, owing to the fact that the Marie had 
been in a collision with another vessel on the same 
day as the collision with the Bilean Dubh, and 
such items were chargeable to the other steamer, 
and not to the Marie. By the above withdrawal 
the plaintiffs’ claim was reduced to 7891. 0s. 64. 

On the 9th Aug. tbe registrar issued his report, 
and therein allowed 5657. 9s. to the plaintiffs, and 
6201. 3s. 3d. to the defendants. The defendants 
had claimed 2591. 11s. 3d. for demurrage and loss 
of freight, and had been allowed 791. The 
registrar had left each party to bear their own 
costs. 


Roscoe, on behalf of the defendants, in support 
of the motion.—The rule in cases of this sort has 
always been that the plaintiff pays the costs of 
the reference, if the registrar disallows more than 
one-third of his claim : 


The Empress Eugenie, Lush. 138. 


In this case the claim was for 12537, 19g. öd., and 
the sum allowed is 5651. 8s., so that more than 
half has been disallowed. The fact of the items 
being withdrawn at the reference does not affect 
the rule. The object of the rule is to prevent 
exorbitant claims, and so prevent expenditure in 
supporting and opposing such claims. The with- 
drawal at the reference reduces the claim only 
after this expenditure has heen incurred. 


Nelson, on behalf of the plaintiffs, against the 
motion.—It is submitted that inasmuch as the 
items withdrawn were inserted by mistake, the 
amount which remains after the items have 
been deducted is the claim upon which costs are 
to be given, and if so, less than one-third of our 
claim has been struck off. With regard to expen- 
diture, this reference must bave been fought ont 
even if our original claim had been what it was 
after the withdrawal of the above items, because 
the plaintiffs had made such an excessive claim 
upon us for demurrage and loss of freight. They 
actually claimed 2591. 11s. 3d. and only got 791. 
The rule referred to is not universal, and this is a 
case where an exception should be made: 


The Gleaner,3 Asp. Mar. Cas. 582; 38 L. T. Rep. 
N. S. 650. 
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Roscoe in reply.— Whatever was struck off our 
claim for demurrage and loss of freight, the fact 
remains that we claimed 8297. 19s. lld. and got 
6201. 3e. 3d. 

Sir James Hannen.—I understand from the 
registrar that the point which much influenced 
him at the reference was the withdrawal of these 
items, and he accordingly appears to have left each 
party to bear their own costs, thinking that the 
withdrawal, by diminishing the claim of the plain- 
tiffs, brought them within the protection of the 
rule referred to. I, however, am of opinion that, if 
the original claim was persisted in up to the hear- 
ing of the reference, the withdrawing of certain 
items then ought not to make any difference. The 
case had already come into the hands of counsel, 
and expenses had been incurred in regard to the 
excessive claim, whereas, if these items had never 
been inserted, a fair offer might have been made 
by the defendants and accepted by the plaintiffs. 
I therefore think if an improper claim is with- 
drawn merely at the reference, it ought to make 
no difference, and the usual rule must be applied 
as if the original amount had been adjudicated 
upon. I accordingly condemn the plaintiffs in the 
costa of the reference and of this motion. 

Solicitors for the plaintiffs, Lowless and Co. 

Solicitors for the defendants, Keene, Marsland, 
and Bryden. 


Tuesday, Nov. 13, 1883. 
(Before Sir James HANNEN.) 
Tue Isis. (a) 


Salvage—Practice— Form of Pleadings — Order 
XIX., rr. 4, 5 and 7. 

In a salvage action where the plaintiffs had delivered 
a statement of claim in the form No. 6, sect. 3 
of appendix O. to the rules of the Supreme Court 
1883, the Court, on motion by the defendants, 
ordered the plaintifs, under Order XIX., v. 7, to 
deliver a further and better statement of the 
nature of their claim, and ordered the costs of 
the motion to be costs in the cause. 

The forms of pleading under Order XIX., r. 5, are 
not under all circumstances to be rigidly complied 
with, but are rather to be taken as the clase of 
pleading it ie desired to introduce. 

In salvage actions it may be proper in some vases, 
owing to the practice of the court that where the 
defendants admit the facts alleged in the state- 
ment of claim, the plaintifs are not allowed to 
give any evidence at the hearing, to use a fuller 
form of statement of claim than that given in the 
example in the appendix to the Rules of the 
Supreme Court 1883, and approaching more 
nearly to the old form. 


Tars was a motion by the defendants in a salvage 
action for an order that the plaintiffs should 
deliver a further and better statement of the 
nature of their claim, and be condemned in the 
costs of the motion. 

Salvage services having been rendered by the 
plaintiffs to the steamship Isis, they on the 4th 
Sept. 1883 instituted an action for salvage 
against the owners of the Jsis, her cargo and 
freight, and on the 5th Nov. 1888 delivered the 
following statement of claim :— 

The plaintiffs, William Hodds and sixteen others above 


(a) Reported by J. P. AgeiNALL and F. W. Ratxes, Esqrs., 
Barristers-at-Law, 


named, are the owners, masters, and crew of the yawl 
Band of Hope, of Winterton, in the county of Norfolk. 
The plaintiffs, Charles Larter and nineteen others above 
named, are the crew of the Royal National Lifeboat 
Institution's lifeboat Husband, of Winterton aforesaid. 
The other plaintiffs are the Great Yarmouth Steam-tug 
Company, Limited, who are the owners of the steam-tugs 
United Service, Express, and Meteor, and the masters and 
crews thereof respectively. , 

The said plaintiffs rendered salvage services to the 
derelict steamship Isis, on the Hasbro’ Sands, and off 
the coast of Norfolk, during the 19th, 20th, 2186, and 22nd 
of Sept. 1883. Particulars : 


1, Value of the Isis at the time of the 2 mg. d. 
ELA dh uero es res eni Tone o6 

Value of cargo... 

Hreight 467 Nem mm 
2. Value of Band of Hope ... 200 0 0 
3. Value of United Service... 2500 0 0 
4. Value of Express ... eis 2000 0 0 
5. Value of Meteor ... .. .. .. .. 2500 0 0 
6. Damage sustained by United Service 30 0 0 
7. Damage sustained by Express ... 15 0 0 


The plaintiffs claim such amount of salvage as may 
be just. Delivered the 5th day of Nov. 1883, by 
Pritchard and Sons, agents for C. H. Wiltshire, plaintiffs 
solicitor. 

The defendants thereupon served the plaintiffs 
with the following notice of motion : 

We, Thomas Cooper and Co., for the defendants in 
this action, give notice that we shall by counsel on tho 
13th Nov. 1883 move the judge in court to direct the 
plaintiffs to deliver a further and better statement of 
claim, or such particulars as will give the defendants 
sufficient information of the nature and circumstances 
of the alleged salvage services rendered by the respective 
plaintiffs to the said steamsbip Isis, to enable the defen- 
dants to have the opportunity of making a tender in the 
action, and why the defendants should not have ten 
days for delivering statement of defence after such 
further and better statement of claim for particulars 
have been delivered, and why the plaintiffs should not 
be condemned in the costs of this application. 


Nov. 18.—The motion now came on before the 
judge in court. 


Phillimore, for the defendants, in support of 
the motion—The form of salvage statement 
of claim in the appendix to the Rules of the 
Supreme Court 1883 is not applicable to this 
case. Upon this statement of claim we are quite 
unable even to approximate to the value of the 
services. We are therefore unable to make an 
adequate tender, and so settle the matter. It has 
been the practice in many saivage actions for the 
defendants to admit the statement of claim, and 
thereby the expense of witnesses at the trial is 
saved, 


J. P. Aspinall for the plaintiffs, contra.—I admit 
that further information should be given than is 
provided for bythe form. The rule, however, says 
that any longer forms shall bedeemed prolix. [Sir 
JAMES femme it says they must be suffi- 
cient.] We have complied with the form, and if not 
sufficient, the plaintiffs have the remedy of apply- 
ing for particulars. [Sir James Hannen.—The 
very object of the rules is to avoid these con- 
stant applications for particulars.] Then the only 
alternative is to go back to the old form of plead- 
ing in these actions. [Sir James HAaNNEN.—It is 
extremely likely that may be so. That, however, 
must be left to the pleaders, and it will be a 
matter for taxation. The rule only requires that 
these forms shall be used where they are 
sufficient, and if it be that per incuriam enough 
had not been put in, the rales provide for further 
particulars. The object was to secure as much 
succinctness of statement as was considered 
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necessary for information. I am sure, if the Pro- 
fession will carry it out in this spirit, it will be 
feasible. But I am of opinion that in this case 
sufficient particulars have not been given. Iihink 
counsel practising in this court might shorten 
salvage pleadings very easily. I am sure, if they 
apply their minds to it, they will be quite able to give 
particulars. Phillimore.—The difficulty in this 
case is that the rule says these forms shall be 
sufficient. Sir James HANNEN. — Quite the 
contrary. It implies that there may be cages in 
which it may not be sufficient, and you must 
not take it that you are slavishly to adhere to the 
words and forms of these specimens. They are 
only to be taken as indications of the character of 
pleading which it is desired to introduce. You must 
try seriously to give the material information in 
a succinct form.] It has always been the practice 
of this court, if the defendants chose to admit the 
facts as set out in the statement of claim, to go to 
trial on the admitted facts. By so doing the 
plaintiffs are bound down to those facts, and are 
not allowed at the hearing to give any evidence. 
For this reason, unless the practice of the court is 
deviated from, the setting ont of the minutest 
details of a salvage action is essential. 

Sir James HANNEN.— That is no doubt a very 
serious difficulty. I really must say, while I wish 
it to be understood that my decision only applies 
to this particular case, that it appears to me pro- 
bable that it will be found necessary in many 
cases to make use of a form of pleading more 
nearly approaching to the old form of statement 
of claim, than the example which is given in the 
appendix to these rules. Because undoubtedly the 
general object of these rules is to save expense, 
and I can speak from my own experience, though 
it is slight, that the defendants in these Salvage 
actions do frequently assent to the statements 
made in the statement of claim, and the case 
proceeds to trial upon that basis. It would 
certainly lead to a very great additional expense 
if the plaintiffs in salvage actions were obliged to 
keep their witnesses for the purpose of proving at 
the trial the facts which were summarised in the 
Statement of claim, and which would also make it 
necessary that the defendants should also keep 
their witnesses for the purpose of meeting some 
possible state of facts of which they would have 
had no sort of information from the statement of 
claim, Therefore, while my decision applies to 
this particular case, my observations have a wider 
scope. laccordingly direct this statement of claim 
to be amended, and order the costs of the motion 
to be costs in the cause. (a) 

Solicitors for the plaintiffs, Pritchard and Sons. 

Solicitors for the defendants, T. Cooper and Co. 


(a) In consequence of this order the plaintiffs delivered 
a atatement of claim in the form given in the appendix to 
the Rules of the Supreme Court 1883, under which parti- 
culars of the service were given under the heads of— 
(1) Description of salvors; (2) Position and condition of 
the salved ship; (3) Nature of the services; (4) State 
of the weather; (5) Risk, Fatigue, and Exposure; 
(6) Special service; (7) Duration of services; (8) Effect 
Of the services; (9) Values; (10) Damage sustained. 
The action came on for hearing on Dec. 14, when 
Butt, J. awarded 17001. on a value of 17,0001. In 
commenting upon the above form of statement of claim, 
his Lordship remarked that, if in salvage aotions full par- 
ticulars of the services were to be given, he considered 
the old form of statement of claim to be the best, as it 
told the story consecutively, and not in the disjointed 
way ocoasioned by particulars.—Ep. 
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MALTA. 


Salvage— Amount — Damage—Loss of profit—Sepa- 
rate award for damages— Evidence. 


Where in rendering salvage services a ship has 
sustained actual damage and loss which is ca- 
pable of being accurately ascertained, evidence of 
the amount thereof is admissible on behalf of the 
salvors, and the court should, where there is a 
fund sufficient for the purpose without depriving 
the owner of the benefit of the salvage, award to 
the salvors the amount of such loss and damage 
im addition to the salvage reward. 

Interest on the amount of loss and damage is not 
recoverable by salvors. 

Salvors are entitled to recover for general depre- 
ciation in the value of a salving ship in conse- 
quence of the damage sustained, an Jor loss of 
charter-party if proved. 

In a service of considerable merit lasting for sixty- 
two hours, where the court below on a value of 
67,2001. had awarded 50001. for the service, and 
35351. ls. 6d. for damages and expenses arising 
ont of the service, the Court reduced the award to a 
lump sum of 60001. 


Turs was an appeal from a judgment of the Vice- 
Admiralty Court of Malta in an action of salvage 
instituted by the respondents, the owners, 
Master, and crew of the steamship Mary Louisa, 
for the recovery of salvage in respect of services 
rendered to the steamship De Bay and her cargo 
in the Mediterranean. 

The services consisted in towing the De Bay 
from close to Sicily to Valetta in Malta for sixty- 
Swo hours under the circumstances seb out in their 
Lordships’ judgment. 

At the time of rendering the services the Mary 
Louisa was bound from Marseilles to Girgenti in 
ballast, under a charter-party dated 7th Dec. 1881, 
whereby it was agreed that the Mary Louisa 
should, after discharge of her cargo at Marseilles, 
proceed to Girgenti and other ports named in the 
charter-party and load certain cargo and deliver 
the same at New York or Baltimore, on being 
paid the lump sum of 28001. for any four of the 
above ports, charterers having thc privilege of 
using one or two additional ports, paying 507. for 
each additional port used, 251. to be deducted for 
each loading port less than four not used. It was 
also agreed that should the steamer not arrive and 
be ready to receive her cargo at her firat loading 
port on or before 20th Dec. 1881 the charterers 
were to have the option of cancelling the charter- 
party. In consequence of the salvage services 
the Mary Louisa not being able to arrive at Gir- 
genti on or before 20th Dec. her owners 
telegraphed to the charterers the circumstances, 
and in reply received a telegram that the 


(a) Beported by J. P. AsPINALL and F. W. Rarkxs, Esqra., 
Barristers-at-Law. 
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charterers cancelled the charter-party. There- 
upon another charter-party dated 28th Dec. 1881 
was entered into for the Mary Louisa, whereby 
it was agreed that the vessel should proceed to 
Italian, Sicilian, or Spanish ports and there load 
& certain cargo and deliver the same at New York 
or New Orleans fora lump sum of 26001. for freight 
for any four of the loading ports taken in rotation, 
charterers having the privilege of using one or 
two additional ports, paying 50/. for each 
additional port used, and should any of the four 
ports named as loading ports not be used, the sum 
of 501. should be deducted from amount of charter 
for each one not so used. The Mary Louisa, 
accordingly, when repaired, loaded her cargo at 
certain ports in Sicily and then proceeded to 
New York and duly discharged her cargo. The 
owners of the Mary Louisa now claimed damages 
against the owners of the De Bay as follows: 

The difference between the lump aum of 28001. for 
freight under the cbarter-p&rty dated 7th Dec. 1881, 
and the sum of 26001. for freight under the second 
charter-party dated 28th Dec. 1881—2007. 

Five per cent. commission on freight and demur- 
rage under cancelled charter-party of 7th Dec. 
1881—1401. 

Loss sustained as follows: As vessel only used two 
ports for loading and as under second charter-party 
1001. has been deducted where under first or can- 
celled charter-party the amount for two ports would 
only have been 501.—501. 

The value of the De Bay was agreed at 27,0001., 

her cargo at 38,0001., and the freight at 22001. 

On the 30th June 1882 the Judge of the Vice- 
Admiralty Court gave judgment, and after fully 
detailing all the facts of the case, and the con- 
tentions on both sides, stated that the nautical 
experts, who had the confidence of both parties, 
had agreed on the vouchers before them, that the 
loss or disbursement sustained by the Mary 
Louisa from demurrage, from cancellation of her 
charter-party, from destruction of her stores and 
provisions, and for costs of repairs with other 
incidental expenses, amounted to 20351. 15s. 6d., 
and that the depreciation of the Mary Louisa taken 
at 5 per cent. on 30,0001., her estimated value, was 
1500L, and the learned judge adopting these con- 
clusions took the loss and damages suffered by 
the Mary Louisa at 35351. 1s. 6d. and he awarded 
the sum of 50007. for salvage services, and 
pronounced for the respondents in the sum of 
85361. 1s. 6d. and costs, and condemned the defen- 
dants and their bail therein. 

The particulars of the damage and expenses 
incurred by the Mary Louisa (referred toin the 
judgment as at p. 116 of the Appendix) were as 
follows. 

Demurrage from 14th Dec. 1881, day on which Mary 
Lowisa took De Bay in tow to that of her departure 
from Malia 3lat of same month at 40l. per 
day— 680l. 

Depreciation in Mary Louisa’s value by over straining, 
racing of engines, &c., 30,0001. at 5 per 
cent.—15001. 

Loss on charter commission on freight &c.,as per 
doocuments— 3901. 

Cancelling charter and Lord Mayor's fees as per docu- 
ments exhibited —4l. 16s. 7d. 

Cost of repairs and expenses in Malta as per 
account—645l. 5s. 8d. 

Cost of bosses left to be replaced in England 
about—2001. 

Sundry telegrams, about 122. 

Six.months interest on the above items amounting to 
34231, 2s. 3d. at-6 per cent per annum—102I. 19s. 3d. 


From the decision below the defendants 


appealed. The case on behalf of the appellants 
submitted that the judgment was wrong and 
should be reversed for the following among 
other reasons: 

1. Because the amount awarded is go large as to be 
excessive and unreasonable. 

2. Because the learned judge in making up the amount 
hag included items which ought not to be included, and 
has allowed some of these items twice over, and has 
allowed too large a sum to many of the items and 
amounts which were not proved nor substantiated and 
which are not proper to be allowed as substantive claims 
in actions for salvage. , 

3. Because the evidence does not support the findings 
and conclusion of the learned judge. 1 : 

4. Because the sentence or judgment in awarding the 
sum awarded is wrong, and so wrong thatit should be 
corrected on appeal. 


In the case on behalf of the respondents it was 
submitted that the judgment below should be 
affirmed for the following amongst other reasons : 

1, Because the respondents by'their services, rescued 
the De Bay, her cargo, and freight, and passengers 
from total loss. J 

2. Because the services of the Mary Louisa were well 
and efficiently performed, and were attended with much 
labour and fatigue to her master and crew. 

3. Because the sum awarded was arrived at by the 
court below after the most careful consideration of all 
the evidence given and the facts of the case. — 

. Because the award is neither exhorbitant nor 


excessive, ’ 

5. Because the said award is in full aecordance with 
the law and practice of the courts of Admiralty and 
Vice-Admiralty in salvage actions. 


May 29.—The appeal came on for hearing. 


Webster, Q.C. and W. G. F. Phillimore (with 
them J. G. Alexander) for the appellants.— 
The sum of 85351. 1s. 6d. is out of all proportion 
to the services rendered. Moreover it has never 
been the practice to award one sum in respect of 
losses and expenses sustained by the salving 
vessel, and another for her services. The items 
upon which the learned judge below based his 
award are in many instances incorrect, and some 
of them never should have been taken into con- 
sideration at all. Sir Robert Phillimore hasoften, 
in making awards, declined to consider the amount 
of coals consumed. The fact that in rendering 
salvage services the salving vessel is delayed is 
always taken into consideration in fixing the 
amount of the award, and demurrage should not 
therefore be allowed as a separate item in addition. 
Loss of charter-party ought not to be considered : 

The Cybele, L. Rep. 2 P. Div. 224; 3 Asp. Mar. Law 
Cas. 478, 532; 37 L. T. Rep. N.S. 165, 773; 
The Star of India, 8 Asp. Mar. Law Cas. 261; 1P 
Div. 466 ; 35 L. T. Rep. N. S. 407; 
The Martha, 3 Hagg. 434. 
There is no case except derelicta where so large 
a proportion of the property saved has been 
awarded asin this. Salvage was originally con- 
sidered as compensation for personal skill and 
services. The reward to the owners was subse- 
quently introduced in consequence of the risk run 
by their ships, especially as regards steamships : 


The Enchantress, Lush. 93. 


The following cases were cited in support of the 
contention that the award was out of proportion to 
the services : 

The Eliora, Lush. 550; The Hochester, Mitchell's 
Maritime Register, Dec. 23, 1881, p. 1615: The 
Viking, Ib., Deo. 24, 1880, p. 1646; The Rhyn- 
land, Ib., March 25, 1881, p. 368; The Batavia 
Ib., May 13, 1881, p. 590; The Celtic Monarch 
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Ib., July 15, 1881, p. 904; The Avlona, Ib., March 
10, 1882; p. 303. 
_ Cohen, Q.C. and J. P. Aspinall for the respon- 
dents.—The cases cited out of Mitchell’s Maritime 
‘Register merely contain the allegations in the 
pleadings, and do not give the findings of the 
judge upon which the award is based. The facts 
in The Ellora (ubi sup.) bear no analogy to the 
present case. It is an unprecedented course to 
take objection to the items, when no objections 
have been taken in the court below, moreover 
those items are correct. Ina large number of 
cases similar to the present, an almost propor- 
tionate award has been made: 
The Lancaster, 8 P. Div. 65; 5 Asp. Mar. Law Cas. 
58; 48 L. T. Rep. N. S. 679; 
The Kenmure Castle, 7 P. Div. 47; 5 Asp. Mar. Law 
Cas. 27; 48 L. T. Rep. N. S. 661; 
The City of Chester, Mitchell’s Maritime Register, 
Jan. 28, 1881, p. 111. 
A large amount of salvage should be awarded 
on grounds of public policy,and the sum awarded 
is not so excessive as to induce this court to alter 
it: 
The Amerique, L. Rep. 6 P. C. 468; 2 Asp. Mar. 
Law Cas. 460; 31 L, T. Rep. N.S. 854. 
It is to be remembered that salvage services are 
inthis peculiar position, that, if unsuccessful, there 
isnoreward,and thereforetheaward should be high. 
If the 50001. given for the services pure and 
simple were held to be enough, the owners of the 
Mary Louisa would be entitled to deduct the 
damages sustained by their vessel before appor- 
tioning the salvage amongst the officers and crew, 
If the damages are 35001., then only 15007. would 
be left for division among officers and crew, which 
is manifestly insufficient for such a service. 
In several cases a separate award has been made 
by this court in respect of damage and loss 
sustained. Reference was made to the following 
cases : 
The Cuba, Lush. 14; 
The Chetah, L. Rep.2 P. 0.205; 3 Mar. Law Cas. 
O. 8.177; 19 L. T. Rep. N. S. 621 ; 
The Saratoga, Lush. 318 ; 
Scaramanga v. Stamp, 5 C. P. Div. 295: 4 Asp. Mar, 
Law Cas. 161, 295 ; 42 L. T. Rep. N. S. 840. 
Newson for some of the crew of the Mary 
Louisa. 


Phillimore replied, citing The Farnley Hall 
(4 Asp. Mar. Law Cas. 499; 46 L. T. Rep. N.S. 
216). 

Cur. adv. vult. 


June 30.—Their Lordships’ judgment was 
delivered by Sir James HANNEN.—The Mary 
Louisa, a new steamer of 1287 registered tonnage, 
with engines of 200 horse power, and a crew of 
twenty-six hands, left Marseilles on 11th Dec. 
1881, in ballast, bound for Girgenti, in Sicily, 
under charter-party, to load from that and other 
ports a cargo of fruit for New York or Baltimore. 
At 8 p.m. of the 13th Cape Gianitola, in Sicily, 
was sighted, and at 10 p.m. three vertical red 
mast-head lights of a steamer were seen on the 
starboard bow, the signal indicating that she had 
broken down, and rockets were also being fired 
from her. This steamer proved to be the De Bay, 
which had lost her propellor, and was heading 
towards the coast of Sicily at a distance of about 
ten miles. The De Bay was a screw steamer of 
1085 tons register, of 160 horse power, and a crew 
ot thirty-seven hands, with a general cargo, and 
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five adult passengers and three children, bound 
for Rangoon. The master of the De Bay 
requested to be towed to Malta. The master of 
the Mary Louisa hesitated, as he would thereby 
be deviating from his voyage to Girgenti, then 
nearly accomplished, and might forfeit his charter- 
party; but, in consideration of the risk to the 
De Bay, and the lives of those on board of her 
if assistance were not given, he ultimately con- 
sented to take the De Bay in tow to Malta. At 
2.30 a.m. of the 14th the towage commenced, a 
steel hawser from the De Bay, and a new thirteen 
inch Manilla rope of the Mary Louisa being used. 
The wind gradually increased to a gale, causing 
great difficulty in the towing; and, ultimately, at 
3.20 p.m. of the 14th, the steel hawser parted, and 
soon after the Manilla tow rope also gave way, 
and great danger arose of the propellor of the 
Mary Louisa becoming fouled in the hawsers. It 
was impossible to renew thetowage that afternoon, 
and the Mary Luisa, at the request of the De 
Bay, endeavoured toremain byher durin gthe night, 
but, in consequence of the violence of the storm 
the vessels lost sight of one another. At 9 a.m. 
of the 15th the Mary Louisa, which had been in 
search ofthe De Day, again sighted her, and at 
10.45 came up with her. The steel hawser and 
Manilla rope were again made fast, and the towage 
was resumed; the steel hawser, however, parted, 
and the towage was continued with the Manilla 
hawser throughout the rest of that day and the 
following night; and on the 16th, at 5 p.m., the 
two vessels arrived at Valetta. The services 
thus rendered to the De Bay lasted altogether 
during a period of sixty-two hours. In the earlier 
part of this time these services were rendered in 
circumstances of great difficulty and some danger, 
and during the twenty hours in which they were 
interrupted the Mary Louisa showed great per- 
severance in standing by the De Bay, and seeking 
her in order to renew the efforts for her assistance. 
The agreed value of the De Bay, her cargo and 
freight, is 67,0001. 

A suit for salvage was instituted by the 
Mary Louisa in the Admiralty Court at Malta 
against the De Bay. The court was assisted 
by two experts, Captain Keston, chosen by 
the plaintiffs, and Captain Dyer by the defen- 
dants. Captain Keston places & much higher 
estimate than Captain Dyer does on the value of 
the services rendered by the Mary Louisa to the 
De Bay, but Captain Dyer stated that in his 
opinion “ the service rendered by the Mary Louisa 
tothe De Bay was most important and valuable, 
being condncted with much perseverance.” He 
further says, “ The captain and crew of the Mary 
Louisa should be well considered, for they showed 
much perseverance in sticking by the De Bay, 
and they had a most trying and anxious time 
throughout.” Captain Bird, in a declaration 
made before a notary, on the 21st Dec., stated 
that the Mary Louisa prolonged her voyage 
and “suffered considerable damages consequent 
on the services rendered,” and that his own 
“vessel was in a perilous condition, being 
unmanageable and near the land and reefs.” 
Upon this and other evidence in the cause their 
Lordships think that the judge was well warranted 
infinding that the De Pay, and her cargo, crew 
and passengers were “rescued from a serions 
danger of total loss, though without any serious 
danger incurred by the Mary Louisa.” For these 
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services the learned judge awarded the sum of 
85351. le. 6d. It was objected on behalf of the 
defendants that this sum is excessive, and the 
decision of the learned judge was specially 
impugned on the ground that he has allowed the 
specific amount of 3535l. 1s. 6d. for the damage, 
losses, and expenses alleged to have been incurred 
by the Mary Louisa, to which he has added 50001. 
for salvage services. The particulars of the 
damage, losses, and expenses will be found a5 page 
116 of the appendix. It was contended that some 
of these items ought not to be taken into considera- 
tion at all, as, for instance, the loss on charter; 
and it was further contended that in no case 
ought the items of Joss or damage to the salving 
vessel to be allowed, as “ moneys numbered,” but 
that they should only be generally taken into 
account when estimating the amount to be 
awarded for salvage remuneration. Their Lord- 
ships are of opinion that this objection is not well 
founded. It was argued that, by allowing the 
several items of the account, and then & further 
sum for salvage, the salvors would receive pay- 
ment for their losses twice over, but this is only 
on the supposition that the court below, aftor 

iving the amount of the alleged losses specifically, 

8 considered them again generally in awarding 
50007. for simple salvage services. It is not to be 
presumed that the learned judge has fallen into 
such an error, and, indeed, it appears that he has 
not done so, but that he considered the 50001. a 
reasonable amount for salvage reward, wholly 
irrespective of damage and expenses. ‘Their 
Lordships are of opinion that itis always justifi- 
able and scmetimes important, when it can be 
done, to ascertain what damages and losses the 
salving vessel has sustained in rendering the sal- 
vage services. It is frequently difficult and 
expensive, and sometimes impossible, to ascertain 
with exactness the amount of such loss, and in 
such cases the amount of salvage must be assessed 
in a general manner upon so liberal a scale as to 
cover the losses, and to afford also an adequate 
reward for the services rendered. In the assess- 
ment of salvage, regard must always be had to 
the question whether the property saved is of 
sufficient value to supply a fund for the due 
reward of the salvors, without depriving the 
owner of that benefit which it is the object of the 
salvage service to secure to him. If, as in the 
present case, the fund is ample, it is but just that 
the losses voluntarily incurred by thesalvor should 
be transferred to the owner of the property saved, 
for whose advantage the sacrifice has beon made, 
and, in addition to this, the salvor should receive 
2 compensation for his exertion, and for the risk 
he runs of not receiving any compensation in the 
event of his services proving ineffectual; for, if 
no more than a restitutia in integrum were 
awarded, there would be no inducement to ship- 
owners to allow their vessels to engage in salvage 
services. If there be a sufficient fund, and the 
losses sustained by the salvors are ascertained, it 
would be unreasonable to reject the assistance to 
be derived from that knowledge when fixing the 
amount of salvage reward, and their Lordships 
are unable to appreciate the argument that that 
which is known may be taken into account 
generally, but not specifically. There are seve- 
ralreported cases in which the Court of Admi- 
ralby has, besides awarding salvage services, 


by the salvor, and has directed them to be 
ascertained and reported on by the registrar and 
merchants: (The Salacia, 2 Hagg. 270; The Oscar, 
9 Hagg. 261; The Wait,2 W. Rob. 72; The 
Saratoga, 1 Lush. 322.) a 

Their Lordships are therefore of opinion that 
the learned judge below has not adopted an 
erroneous principle in first estimating the amount 
of loss sustained by the Mary .Lowiso, and 
then adding to it an amount for salvage 
services, but their Lordships are not pre- 
pared to accept all the items of loss which 
have been allowed in the court below. For 
example, their Lordships do not consider that the 
loss on charter-party was established by the 
evidence. This item as to 200l. appears to have 
been arrived at by simply deducting the difference 
of freight payable under the substituted charter- 
party which the Mary Louisa obtained, from that 
which she would have received under the one 
which she lost. But these charter-parties were 
for different voyages and under different condi- 
tions. The sum to be paid under the original 
charter-party included remuneration for proceed- 
ing from Marseilles to Girgenti in ballast, which 
the Mary Louisa had not to do under the second 
charter-party. With the exception of the loss of 
commission on the freight under the first charter- 
party, which is alleged to have been paid, though 
the proof of this loss is not very satisfactorily 
established, there is nothing to show that the 
second charter-party was not as profitable as the 
first. Their Lordships think that the item of 
interest ought not to have been admitted, and 
there are other items in the account which their 
Lordships would feel disposed to disallow if the 
matter were now being investigated for the first 
time before them, but no objection appears to have 
been taken to these in the court below, and they 
do not in their aggregate amount to a sufficient 
sum to warrant the variation of the judgment 
appealed from. It is only where the amount 
awarded is grossly in excess of what appears to be 
right that their Lordships would feel justified in 
overruling the decision of a court below ona ques- 
tion of salvage. There is one item, however, of 
the claim for losses which calls for special notice ; 
it is the sum of 15001. for general depreciation of 
the Mary Louisa. Their Lordships consider this 
a very large amount to allow for the depreciation 
of the vessel beyond the damage actually ascer- 
tained and repaired at Malta. This sum was 
arrived at on the assumption that the overstrain- 
ing of the vessel and racing of the engines during 
the towage would be equivalent to six months’ 
ordinary wear and tear of the vessel. Captain 
Keston was disposed to fix it ata higher amount, 
Mr. Hinchcliffe, asurveyor called for the plaintiff, 
fixed the amount of general depreciation at 5 
per cent. Captain Baines, another surveyor, 
stated that the general depreciation would amount 
to four or five months’ wear and tear, or, at the 
utmost, six months. Captain Dyer ultimately 
joined with Captain Keston in reporting that the 
explanation given at a conference they had with 
the surveyors allowed them to come to the conclu- 
sion that the wear and tear might amount to 5 
per cent., which, upon the estimated value of 
30,000L, would give 1,5007. It appears, therefore, 
that it was not disputed by the defendants and it 
seems probable that some depreciation of the ship 
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would arise from straining, and upon the evidence 
before the court at Malta, their Lordships are not 
in a position to hold that the sum of 1,5001. 
awarded was grossly excessive, still less to hold 
that the claim for general depreciation should be 
altogether disallowed. 

Bat, while their Lordships are of opinion that 
the learned judge has not erred in the principle 
upon which he has based his judgment, and 
that the amount which he has allowed for loss 
and damage is not so excessive as in itself 
to call for an alteration of the judgment, it is 
obvious that when the claim of loss, damage, 
and expenses have been ascertained and allowed, 
as in this case, with assumed exactness the rate 
of salvage remuneration pure and simple to be 
allotted in addition must be estimated on a more 
moderate scale than where the amount of losses, 
&o., cannot be fixed with precision, and their Lord. 
ships are of opinion that in awarding the sum of 
5000/. in addition to the estimated losses, the 
learned judge has adopted too high a standard of 
remuneration, and that the amount ought to be 
reduced. Their Lordships have the less hesitation 
in diminishiug the amount awarded, as they are 
able to see that the learned judge has proceeded 
upon what their Lordships consider an erroneous 
view of the evidence with regard to this sum of 
9000L The Mary Louisa arrived in Valetta on 
the 14th Dec. On the 17th she was surveyed by 
Messrs. Hinchcliff and Stacey for the plaintiffs, and 
they gave a written report in which, in addition to 
the specific damages they pointed out, they state 
that the vessel was much strained and damaged 
in decks and upper works by the heavy work she 
had done. After this survey, the two captains 
had a conversation, in which Captain Bird, the 
captain of the De Bay asked Captain Gibb, the 
master of the Mary Louisa, “ what he thought 
would be a reasonable compensation for what be 
had done.” Captain Gibb replied, “ Do you think 
50001. remuneration would be unreasonable? ” 
Captain Bird said, “ Not at all, I think it very fair 
indeed," and on the 20th Dec. he telegraphed to 
his owners: “ Mary Louisa amicably demands 
50001; considering important salvage rendered, 
amount reasonable. Wire instructions. The 
learned judge observes upon this evidence that he 
thinks that this must have been meant to be only 
for the reward and not including the expenses, 
because it does not appear that on the 21st, when 
the conversation took place and the telegram was 
forwarded, they had any knowledge of what the 
expenses would come to, and that he cannot 
believe they would have seriously made to their 
respective owners a proposal of 50001. intended to 
covera loss exceeding 35001, leaving for appor- 
tionment a sum less than 15007. Their Lordships 
are of opinion that, although the captains did not 
know the exact amount of the damages, they 
knew their general nature, and that they did 
intend the 50007. to include the whole claim. As 
this was never agreed to it was not binding either 
on the parties or on the court, but the learned 
judge appears to have taken it as a fair amount 
to be awarded for salvage in addition to expenses, 
because, he says he “did not think that there 
was reason for reducing the sum which Captain 
Bird declared in his opinion was a fair and 
reasonable proposal.” Their Lordships think 
that this is not the true construction of Captain 
Bird's language and telegram, and therefore that 
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undue weight has been given to the supposed 
agreement of the captains. Taking all the cir- 
cumstances into consideration, their Lordships 
are of opinion that 60001. is a sufficient amount 
to award, and they will humbly advise Her 
Majesty that the judgment should be varied by 
reducing it to that amount. Each party will 
bear his own costs of the appeal. 


Solicitors for the plaintiffs, Pritchard and Sons. 
Solicitors for the defendants, T. Cooper and Co. 


Supreme Court of Judicature, 


COURT OF APPEAL. 


April 6 and 28, 1883. 


(Before Brett, M.R., COTTON AND Bowen, L.JJ.) 
SANDERS BROTHERS v. MACLEAN AND Co. (a) 


Sale of goods— Payment against bills of lading— 
Bill of lading in triplicate— Tender of two only 
—Time of tender. 


Where goods are bought abroad, payment to be 
made in London in exchange for bills of lading, 
and one of a set of bills of lading made in parts 
is tendered to the vendee, while the goods are still 
on the voyage, he is not entitled to refuse to accept 
the bill of lading merely on the ground that e, 
by taking one, runs the risk of the shipper or 
other person dealing fraudulently with the other 
parts, but is bound to accept the goods and pay 
Jor them in accordance with the terms of his 
contract. 

Per Brett, M.R. : In a contract for the sale of goods 
to be carried by ship to their destination it is 
implied that the shipper will forward the bill of 
lading with reasonable diligence, and af the 
shipper do 0, the purchaser cannot refuse to 
accept the goods because he gets the bill of lading 
after the arrival of the ship, and after charges in 
the nature of demurrage have been incurred. 

M. and Co., the defendants, bought goods from S., 
the plaintiff, to be shipped from Sebastopol to 
Philadelphia ; payment to be made in London in 
eachange for bills of lading. The bills of lading 
were made out in triplicate, two of which sets 
were forwarded by the shipper to the plaintiff 
in London, and one retained by himself. The 
plaintiff tendered the two bills to the defendants 
duly indorsed, bnt the defendants refused to 
accept them or pay for the cargo, on the ground, 
that they were entitled to all three. The plain- 
tif telegraphed for the third part, and after- 
wards tendered all three, but the defendants 
refused to accept them and pay for the cargo, om 
the ground that, im consequence of the delay, 
expenses and demurrage would be incurred. 

Held, that the defendants were not entitled to refuse 
to accept the two bills of lading when ‘first 
tendered : 

Held further (per Brett, M. R.), that the defendants 
were not entitled to reject the cargo on the grounds 
stated for refusing to accept the second tender 
of all the parts of the bill of lading. 


THIS was au action for not accepting a quantity of 
old iron rails, sold by the plaintiff to the defen- 
dants. The bought note which was addressed to 


(a) Reported by A. A. Horxins, Esq., Barrister-at-Law. 
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the defendants, Messrs. Maclean, Maris, and Co., 
was as follows :-— 
London, May 7, 1880. 

Gentlemen,— We have this day bought for your 
account, by your anthority, from Messrs, Sanders 
Brothers, of 25, Abchurch-lane, 2000 (say two thousand) 
tons of old iron flange rails at the price of 82s. (say 
eighty-two shillings) per ton, including cost, freight, and 
insurance to Philadelphia, U.S. 

Shipment to be made during the months of July and 
(or) August next. 

Payment to be made in net cash in Londonin exchange 
for bills of lading and policies of insurance of each cargo 
or shipment. A sworn weigher’s certificate to be given 
for each cargo with the shipping documenta, or sellers to 
be answerable for United States Customs weights. 

In pursuance of tbis contract the plaintiffs, on 
the 17th July 1880, caused to be shipped on the 
steamship Coronilla, at Sebastopol, 1136 tons of 
old iron rails, for Philadelphia, U.S. The master 
of the ship delivered a set of three bills of lading 
in respect of the shipment to a Mr. Mollivo, the 
shipper of the rails. Mollivo forwarded two of 
these bills of lading from St. Petersburg to the 
plaintiffs in London, retaining the other in his 
hands, but dealing with it in no way. 

On the 3rd Aug. 1880 the plaintiffs tendered 
the two bills of lading, duly indorsed, to the 
defendants in London, but the defendants refused 
to accept them, or to pay for the cargo, on the 
ground that the bill of lading appeared to be made 
out in triplicate, and they were entitled to refuse 
to accept unless all three were offered them. 

The plaintiffs having obtained the third part of 
the bill of lading, tendered all three on the 
9th Aug. 1880, but the defendants refused to 
accept them or pay for the cargo, because the 
vessel had so far proceeded on her voyage that 
she would arrive at Philadelphia before the bill of 
lading could be sent there by the defendants, and 
that warehouse and other expenses would be 
incurred in consequence. 

The cause was tried before Pollock, B. in 
London, in Dec. 1881, and the learned judge then 
asked the jury the following questions :—1. Hasa 
custom been proved that in the case of a contract 
such as was made between the plaintiffs and the 
defendants the yendee is bound to accept bills for 
his goods when only two bills of lading are 
tendered? 5. Has a custom been proved that in 
the case of a contract such as was made between 
the plaintiffs and the defendants the vendee ia 
bound to accept bills against shipping documents, 
although they are tendered at a date when the 
cargo, having gone forward to America by steamer, 
will arrive before the bills of lading can arrive ? 

The jury answered the first question thus: 
“The custom has not been proved by the evidence, 
but it is the unanimous opinion of the jury that it 
is the usual practice of the City of London to do 
so.” And they answered the second question 
thus: “ The custom has not been proved by the 
evidence, but it is the unanimous opinion of the 
jury that where due diligence has been employed, 
and in this instance they believe that the plaintiffs 
did exercise such diligence, the vendee is bound to 
accept such bills of lading.” 


After argument upon further consideration the 
learned judge directed the verdict and judgment 
to be entered for the defendants. 

The plaintiffs appealed, 

Sir F. Herschell (S. G.) and Shiress Will for the 
Plaintiffs—The first tender was good. The defen- 

Vor. V., N.S. 


SaxpEns BnaorHugns v. MacrEAN anD Co. 


[Cr. or Arr. 


dants rely upon Glyn, Mills, and Co. v. Hast and. 
West India Dock Company (7 App. Cas. 591; 4 Asp. 
Mar. Law Cas. 580; 47 L. T. Rep. N. S. 309), 
but that case has not altered the law as laid 
down in Barber v. Meyerstein (L. Rep. 4 
H. L. 817; 3 Mar. Law Cas. O.S. 449; 22 L. T, 
Rep. N.S. 808). Any one ofa set of bills of lading 
duly indorsed and delivered passes the property, 
and therefore the tender of 3rd Aug. 1880 was a 
good tender apart from any custom. But if not, 
then the tender of 9th Aug. 1880 was a good tender. 

There is no implied warranty that the bills of 
lading shall reach the defendants in time for them 
to forward them to America before the arrival of 


the goods. 


Webster, Q.C. and Moulton for the defendants. 
—The defendanis are entitled to have the cargo 
delivered to them free of all expense. A delivery 
of shipping documents is not a sufficient delivery 
if it appears that the cargo is subject to liens and 
charges in favour of bailees : (Benjamin on Sales, 
3rd edit. p. 688). It appears by the bills that they 
are in triplicate, the purchaser may therefore 
refuse to accept two: 

Glyn, Mills, and Co. v. East and West India Dock 
Company, 7 App. Cas. 591, at p. 600 


Sir F. Herschell (S.G.) in reply. 
Cur, adv. vult. 


April 28.— BRETT, M.R.—The action in this case 
was brought for the non-acceptance of a cargo of 
railway iron. The contract was & contract of sale 
of the railway iron for forward deliveries of ship- 
ments to be made within certain months. Payment 
was to be made in London against bills of lading. 
The vessel containing the cargo in question sailed 
from Sebastopol for Philadelphia, but before she 
arrived there the defendants declared that they 
would not accept the cargo, and the qnestion is 
whether they were justified in this refusal. The 
refusal arose in this way: On the 3rd Aug. 
the plaintiffs offered to the defendants two copies 
of the bill of lading duly indorsed in favour of the 
defendants, but the defendants refused to accept 
them, because it appeared that the kill of lading 
had been drawn in triplicate, and that, therefore, 
they were entitled to all three copies, and to refuse 
to accept the cargo and to decline payment until 
all three copies were in their hands. The third 
copy of the bill of lading was still in the hands of 
a gentleman in St. Petersburg, who was the 
original shipper of the cargo from Sebastopol. 
Upon the refusal of the defendants to pay against 
the bills of lading offered to them the plaintiffs 
wrote to St. Petersburg and obtained the third 
copy of the bill of lading, snd afterwards upon the 
9th Aug. they tendered all three parts te the 
defendants, but the defendants again refused to 
accept them. On this second occasion the refusal 
was on these grounds: By the 9th Aug. the 
ship had got so far on its voyage to Philadelphia 
that iv would arrive there before the bills of lading 
could be forwarded from London to reach the 
defendants’ agents in Philadelphia, and therefore, 
there being no one there authorised to receive the 
cargo, the captain would have a right to land and 
warehouse it at the expense of the consignee, or, if 
his ship was detained in consequence, he would be 
entitled to demurrage under the charter-party or 
bill of lading. 

I do not know that either of the reasons 
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given by the defendants for refusing the cargo | 
are the real reasons, but, if they are good and 
lega! grounds for the refusal, the defendants have 
aright to rely upon them. Now the learned 
judge, Pollock, B., asked the jury at the trial 
whether after ‘the objection taken on the 3rd 
Aug. the plaintiffs made all reasonable efforts 
to obtain all the copies of the bill of lading in 
time and the jury found that they did so; the 
learned Baron, however, directed the verdict and 
judgment to be entered for the defendants on the 
ground that it was a good and legal ground for 
refusing to accepta cargo under such a contract 
as this that all the existing copies of the bill of 
lading were not offered to the defendants; and he 
held further that the tender of the 9th Aug. 
had not cured the defect in the tender of the 3rd 
Aug. Now I cannot agree in this opinion 
as to either of those tenders, and I think both of 
those tenders good. With reference to the first the 
pe a is this: whether, where payment for 
shipments of goods sold under a contract of sale 
is to be mado against the bill of lading of the 
shipment, it is a part of that contract that the 
vendor must offer all the existing copies of the 
bill of lading in order to entitle himself to be 
paid. Now, if only one copy of the bill of lading 
has been dealt with and indorsed, it is known law 
that a delivery of such indorsed bill of lading, 
with an intention to pass the property, passes the 
roperty, and will entitle the person to whom it is 
ehaor to demand the goods upon their arrival. 
Moreover it is known law that under these circum- 
stances no subsequent indorsement of any of the 
other copies of the bill of lading has any effect 
upon the property in the goods. It was urged, 
however, not tbat this view of the law had been 
altered, but that a difficulty had arisen which 
rendered it unsafe for a vendee to accept the first 
indorsed copy of the bill of lading only, because, 
ifthe shipper kept in his possession any other 
copy of the bill of lading, he might fraudulently 
indorse it, and present it so fraudulently indorsed 
to the captain, and obtain possession of the goods, 
and the shipowner would then be absolved as 
against the real owner of the goods for having 
delivered them up upon such a bill of lading, the 
indorsement of which was fraudulent. This was 
80 decided in the House of Lords in the case of 
Glyn, Mills, and Oo. v. East and West India Dock 
Company (ubi sup). I say nothiug about that 
decision except that it is to be loyally followed. I 
think it was inevitable, upon that decision, that & 
practical difficulty would arise, and that someone 
would avail himself of it as an excuse for rejecting 
acargo. That has now happened, and the ques- 
tion is, whether there is anything in that case to 
alter the old law. Now, in the case referred to, 
the House of Lords distinctly stated that the old 
law was not altered, and thatthe first copy of the 
bill of lading properly indorsed for value, and 
delivered with tho intention to pass the property, 
asses the property, and that no subsequent 
indorsement of any other copy is of any effect. 
All that they decided was that, although the true 
owner of the goods could sue the person who had 
obtained possession of the goods, yet he could not 
sue the captain or the shipowner, because, when 
he took the first indorsed copy of the bill of lading 
he took it subject to this contingency, that if 
the goods were delivered by the captain to some- 
one else upon & subsequent copy of the bill of 
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lading fraudulently indorsed by the consignor he 
could not sue the shipowner, but hecould sue any- 
one else who had dealt with the goods which were 
his property. If this be true, could it be the 
intention of this contract, which states expressly 
that payment is to be made against bills of lading, 
that, although the bill of lading presented would 
be presented according to the custom of mer- 
chants, with a view to pass the property in the 
cargo, yet that the vendee should bave a right to 
reject the cargo because all the three copies of the 
bill of lading were not presented tohim? JI do not. 
think that such is the effect of the decision of the 
House of Lords, and it would certainly be 
contrary to the known principles of mercantile 
law and to the practice of merchants with respect 
to bills of lading. Therefore I cannot agree with 
the decision of the learned judge upon this point. 

This is of itself sufficient to decide this case, but 
because the second point was argued, and is an 
importanf point in mercantile law, I desire to say 
for myself that I think the second tender of the 
9th Aug. was 2 good tender, even assuming 
that the first was bad. It was argued that all 
three copies of the bill of lading were not pre- 
sented until so late a date that the vessel would 
arrive at Philadelphia befcre it would be possible 
to forward there the bills of lading, and that in 
such a contract as this there is an implied 
condition that the bills of lading should be 
delivered to the consignee or vendee in time for 
him to send them forward, so that they should be 
at the port of arrival at the time the vessel 
arrived there, and that if this condition was not 
fulfilled the vendee had a right to reject the 
cargo. It was argued that, if we did not go this 
length, we must at least hold that it was an 
implied condition that the bills of lading should 
be delivered to the vendee in time to be forwarded 
to the port of arrival before any charges or 
expenses were incurred, and that if this condition 
was not fulfilled the vendee had a right to reject 
the cargo. The first objection to this contention 
seems to me to be this, that we have no right to 
import anything into a contract which it is not 
clear was present to the minds of the parties at 
the time the contract was made and agreed to by 
both of them. Let us consider these contentions 
separately. Take the case of a cargo worth 
20,0002. : if the bill of lading were to arrivo the 
day after the vessel, it would be monstrous to 
hold that the vendee might reject the whole of 
this cargo, though no damage had been done to 
anyone. In the same way, a cargo of 20,0007. 
might be shipped to a place where it would be for 
the benefit of the vendee to have it, but where it 
would be ruin to the vendor if he had to sell it 
again there, and yet because charges of 101. had 
been incurred, the vendee would have a right to 
reject the whole cargo. Even supposing there 
was an express stipulation in the contract that the 
bills of lading should be delivered to the vendee 
in time to be forwarded to the port of arrival 
before any charges are incurred, yet the rule is 
not to construe a stipulation to be a condition 
unless so expressly stated, or unless it goes to the 
whole value of the contract, and obviously the 
breach of such a stipulation would not go to the 
whole value of the contract. If, therefore, an 
express stipulation of this nature in the contract 
would not amount to a condition, no such con- 
dition can be implied. 
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On the other hand, it cannot be intended 
by merchants that, after a cargo has been 
shipped to a purchaser, the consignor should 
keep the bills of lading in his hands for as 
long as he pleases; the question, therefore is, 
what stipulation with regard to this must be 
implied. The stipulations to be implied in 
all mercantile contracts are always that the 
parties will do what is mercantilely reasonable, 
and obviously, after a shipper has destined a 
cargo to & purchaser, it is reasonable that he 
should not keep the bills of lading in his pocket, 
but should forward them with all reasonable speed 
to his vendee, What is reasonable speed must 
depend upon the circumstances of each case. If 
in the present case the bills of lading bad been in 
London, I should have thought they ought to 
have been delivered sooner than if they had to be 
obtained from St. Petersburg. The jury found 
expressly that all reasonable exertions had been 
made to deliver the bills of lading in time, and 
therefore, even if I had thought tbe first tender 
was bad, I should have come to the conclusion 
that the second was good. In either view of this 
case, then, I am of opinion that the judgement of 
Pollock, B. cannot be supported and must be 
reversed. 

Corton, L. J.—This was an action by the 
vendors upon a contract entered into between 
them and the defendants for the sale of a cargo of 
iron. I will only say generally that the cargo was 
to be paid for in London upon delivery of bills of 
lading, and that when two of a set of three bills of 
lading were tendered to the defendants they 
refused to accept them on the ground that all 
three parts were not forthcoming. The question 
for our decision is, whether the plaintiff did per- 
form all that he was bound to do under his contract 
in order to entitle him to payment for the cargo. 
By the terms of the contract, '* Payment is to be 
made in London in cash in exchange for bills of 
lading and policies of insurance.” As a fact the 
third part of the bill oflading was in St. Petersburg 
in the hands of the shipper of the cargo, to whom 
the cargo originally belonged, and from whom the 
Nc. had ordered it, but he had in no way 

alt with this part, and the two parts tendered to 
the defendants were in every way effectual to 
pass the property in the cargo. 

It is argued on the part of the defendants that the 
third part of the bill of lading being outstanding, 
they were not secure, and that is no doubt true to 
this extent, that it did enable the person in whose 
hands the outstanding part was to commit a 
fraud if he were so minded, and by presenting 
this part of the bill to obtain the cargo and defeat 
the defendants. Therefore, this fact did without 
doubt expose the defendants to some risk, but the 
question was whether what was done on this 
Occasion of the 3rd Aug. was in accordance 
With the terms of the contract. There is no 
stipulation in the contract other than what I have 
read, namely, that payment shall bein exchange 
for bills of lading, which I take to mean, that pay- 
ment shall be made upon delivery to the purchaser 
of a duly indorsed bill of lading effectual to pass 
the property in the cargo. If the parties had in- 
tended to make any stipulation of the sort con- 
tended for or to insure the purchaser against all 
risks they should have put it in the contract, but 
they have not doneso. Now although without 
doubt, if the third part of abill of lading is indorsed 


and parted with to someone before the tender of 
the other parts, the tender of those parts would 
not be a tender complying with the contract, be- 
cause they would not be effectual to pass the 
property in the goods, yet, if the person to whom 
they are tendered refuses to accept them because 
he does not know whether the third part has boen 
dealt with or not, he does so at bis own risk, and 
if it afterwards turns out that the tender made to 
him was a good tender, in compliance with the 
contract, of a bill of lading effectual to pass the 
property, then he has committed a breach of the 
contract in refusing to accept such tender, and to 
pay for the cargo. Therefore I think the tender 
of the 3rd Aug. was a good tender, and 
ought to have been accepted by the defendants, 
and this really decides the case, a8 _there is no 
question but that the tender of this date was 
made in amply sufficient time. I givenoopinion 
upon the other point, which arises out of the 
tender of all three parts of the bill of lading on 
the 9th Aug. as it becomes unnecessary to 
decide it in consequence of my opinion on the 
other point. I will only say that I do not in any 
way look favourably upon the contention that, in 
this or any other similar contract, there is an 
implied condition that bills of lading should be 
tendered in time to be sent out to the port at 
which the ship is to arrive before the time of her 
arrival there. For the reasons Í have given I 
think the judgment of the learned Baron cannot 
be sustained, and that this appeal must be 
allowed. , 

Bowen, L.J.—On the 3rd Aug. 1880 the plaintiffs 
tendered to the defendants two of the set of bills 
of lading which the plaintiffa had received from 
St. Petersburg from the shipper of the goods. 
The third of the set had been retained in St. 
Peteraburg by the shipper, and it is an admitted 
fact in the case that it never was in any way dealt 
with or attempted to be dealt with. The defen- 
dants refused to accept the tender so made on the 
3rd Ang., and the first question is, whether they 
were entitled to refuse it as not in accordance with 
the contract. It was contended before us that, 
under the present contract, a tender of the bill of 
lading was imperfect unless it included not merely 
those bills of lading which had been effectually dealt 
with, and were sufficient to pass the property, but 
also a third bill of lading, which was not in Eng- 
land, and whivh had still remained in the Russian 
shipper’s hands, This is a question of construc- 
tion of the contract, although the contract is in 
common form, and our decision, therefore, may 
possibly affect other cases than that immediately 
before us. The cargo had been shipped upon the 
17th July 1880 at Sebastopol. The captain of the 
vessel had retained one copy of the bill of lading 
for himself; and had delivered a set in triplicate 
to theshipper. The set of three had been sent 
to St. Petersburg for the purpose of obtaining a 
consular certificate. The shipper had thence for- 
warded two out of the set of three to the 
plaintiffs, his correspondents and vendees, keeping 
one of the set in his own hands, of which, how- 
ever, no sort of use was made. The point for our 
decision is, whether in tendering the two bills of 
lading received by them, without the third so 
retained in St. Petersburg, the plaintiffs were 
entitled to payment of the price of the goods 
under the contract. 

I am of opinion that the first tender of the 
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3rd Aug. was perfectly good. The law as to 
the indorgement of bills of lading is as clear as, 
in my opinion, the practice of all European 
merchants is thoroughly understood. A cargoat 
sea, while in the hands of the carrier, is neces- 
sarily incapable of physical delivery. During this 
period of transit and voyage the bill of lading by 
the law merchants is universally recognised as its 
symbol, and the indorsement and delivery of the 
bill of lading operates as a symbolical delivery of 
the cargo. Property in the goods passes by such 
indorsement and delivery of the bill of lading, 
whenever it is the intention of the parties that the 
property should pass, just as, under similar cir- 
cumstances, the property wonld pass by an actual 
delivery of the goods. And for the purpose of 
passing such property in the goods, and com- 
pleting the title of the indorsee to full possession 
thereof, the bill of lading, until complete delivery 
of the cargo has been made on shore to someone 
rightfully claiming under it, remains in force as a 
symbol, and carries with it not only the full 
ownership of the goods, but also all rights created 
by the contract of carriage between the shipper 
and the shipowner. It is a key which, in the 
hands of a rightfal owner, is intended to unlock 
the door of the warehouse, floating or fixed, in 
which the goods may chance tobe. The above 
effect and power belong to any one of the set of 
original bills of lading which is first dealt with by 
the shipper. Except in furtherance of the title so 
created of the indorsee, the other originals of the 
fet are as against it perfectly ineffectual and 
have no efficacy whatever, unless they are fraudu- 
lently used for the purposes of deceit. By 
inveterate practice among most of the commercial 
nations of Europe, bills of lading have long been 
drawn by the shipowner in sets of three or more. 
Sometimes one of the set is retained by the 
captain, the others being transferred by the 
captain to the shipper. Sometimes the whole of 
the set are handed, upon shipment, to the mer- 
chant, the captain retaining & copy only. This 
practice of drawing bills of lading in triplicate 
may be at the present day, and under the altered 
conditions of communication between one part of 
the world and another, less valuable than it was 
when originally introduced, but it certainly had 
its distinct uses in the early stages of European 
commerce, and it still survives. If it survives it 
is probable that the commercial world still finds 
it more convenient or less troublesome to preserve 
it than to change it. And it is plain that the 
purpose and idea of drawing bills of lading in 
sets—whatever the present advantage or disad- 
vantage ofthe plan—is that the whole set should 
not remain always in the same hands. The 
possibility of its separation is intentionally 
devised for the purpose not of fraud, but of pro- 
tecting honest dealing. The séparation may 
conceivably afford opportunities of fraud if the 
holders choose to be dishonest, but on the whole 
the commercial world is satisfied to run the risk 
of this contingency for the sake of the compen- 
sating advantages and conveniences which mer- 
chants, rightly or wrongly, have, till lately at all 
events, believed to be afforded by the system of 
triplicates or quadruplicates. The shipper or his 
vendees may prefer to retain one of the originals 
for their own protection against loss, or to transfer 
it to their correspondents. In such case they are 
in the habit of treating the remainder of the set i 


as the effective documents, and as sufficient for all 
purposes of negotiating the goods comprised in 
the bill of lading. 

The question we have to decide is whether 
the tender to the vendee of the only effective 
originals of the set is a sufficient tender under 
their contract, notwithstanding the absence 
of a third original, which is outstanding in 
the hands of the shipper, but which it is 
admitted in the present case has been in no way 
dealt with by him, and which has always remained 
in his bands as an ineffective and innocent tripli- 
cate. If we were to hold that such a tender is 
not adequate, we must, as it appears to me, deal 
a fatal blow at this established custom of mer- 
chants, according to which, time out of mind, 
bills of lading are drawn in sets, and one of the 
set is habitually dealt with as representing the 
cargo independently of the rest. If the set for 
purposes of contract like the present must 
always be kept together, the whole object, be it 
wise or unwise, of drawing bills of lading in 
triplicate is frustrated; for, if one of the set 
were lost, or had been forwarded by the shipper 
or any subsequent owner of the cargo to his 
correspondent by way of precaution, the cargo 
becomes unsaleable. The only possible object of 
requiring the presentation of the third original 
must be to prevent the chance, more or less 
remote, of fraud on the part of the shipper or 
some previous owner of the goods. But the 
practice of merchants, it is never superfluous to 
remark, is not based on the supposition of possible 
frauds. The object of mercantile usages is to 
prevent the risk of insolvency, not of fraud; 
and anyone who attempts to follow and under- 
stand the law merchant will soon find himself 
lost if he begins by assuming that merchants 
conduct their business on the basis of attempt- 
ing to insure themselves against fraudulent 
dealing. The contrary is the case. Credit, not 
distrust, is the basis of commercial dealings; mer- 
cantile genius consists principally in knowing 
whom to trust and with whom to deal, and com- 
mercial intercourse and communication is no more 
based on the supposition of fraud than it is on the 
supposition of forgery. It appears to me accord- 
ingly that a tender is, at all events, in compliance 
with the present contract, by which all effective 
bills of lading in existence are tendered. If, 
indeed, the absent original had been misused 
so as to defeat the title of the indorsees of the 
tendered residue of the set, the tender would have 
been bad. But the vendee was not entitled to 
reject the tender of the only effective documents 
on the bare chance that a third effective bill of 
lading might possibly have been dealt with when 
in fact it had not. The person who rejects 
effective and adequate documents of title on the 
ground that another document may possibly be 
outstanding, does so at his own risk. If his sur- 
mise turns out to be well founded, his rejection of 
the tender would be justified. But if itis a mere 
surmise, and has no foundation in fact, he has 
chosen, by excess of caution, to place himself in 
the wrong. The billof lading, I have said, may 
be regarded as the key of the warehouse where the 
goods are. Can a person who has contracted to 
pay on delivery of the keys of the warehouse 
refuse to accept the keys tendered to him on the 
ground that there is still a third key in the hands 
of the vendor which, if fraudulently used, might 
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defeat the vendee's power of taking possession P 
I think business could not be, and is not, carried 
on upon any such principle. 

The argument has been pressed upon us that, 
in the absence of the St. Petersburg origi- 
nal, there might be a difficulty in negotiating 
the two bills of lading out of the set of three. 
People who lend money upon or who purchase 
bills of lading can make their own terms. 
Whether they will trust to the current bills 
of lading produced in any case is a matter 
for themselves, and one upon which they would 
probably be guided by their faith in or distrust of 
their customer. But I do not believe that such 
suspicion, when it exists, is the natural or neces- 
sary consequence of the presentation of the two 
bills of lading without the third. We have had 
also pressed upon us in argument the decision in 
the House of Lords in the case of Glyn, Mills, and 
Co. v. East and West India Dock Company (ubi 
sup.); but that decision did not profess to alter 
the established usage of European merchants. It 
only showed that it was attended, in the case of 
fraud, with a risk which had not hitherto been 
sufficiently understood. If the mercantile world, 
haviug its attention called to this risk, chooses to 
alter its mode of doing business, that is a matter 
for its own decision. It may not think the dis- 
advantage of the risk, even when explained, suffi- 
cient to justify a departure from the known and 
recognised modes of transacting commercial busi- 
ness. But until and unless it alters its method of 
dealing, and the forms of the well-known con- 
tracts by which it is done, I can only interpret its 
usages and its contracts as I find them, and as I 
am satisfied they are understood by the commer- 
cial world. I entertain no doubt that in the 
present instance the tender of the only effective 
bills of lading in existence was a sufficient tender, 
and that it would beso considered by anyjury of 
merchants. As, in my judgment, the tender of 
the 3rd Aug. was sufficient, it becomes unneces- 
sary to discuss the validity of the later tender of 
the 9th Aug. I in no way dissent from what the 
Master of the Rolls has said, but I do not think it 
necessary to decide or to express a final opinion 
about it. Judgment reversed. 

Solicitor for plaintifis, Clements. 

r Solicitors for defendants, Maples, Teesdale, and 

0. 


Nov. 27 and Dec. 3, 1883. 
(Before Brett, M.R., BaecaLLAY, and Bowen, LJJ.) 
Tux PALERMO. (a) 

Collision— British. and foreign ships—Inespection 
of documents—Depositions before Recewer of 
Wreck—Board of Trade—Privilege. 

In a damage action, arising owt of a collision 
between a British and a foreign ship, copies of 
depositions made before the Receiver of Wreck by 
the crew of the British ship, and obtained from 
the Board of Trade by the owners of the British 
ship for the purposes of the action, are privileged, 
and inspection of them cannot be obtained by the 
owners of the foreign ship, even although the 
Board of Trade, on the ground that no such 
depositions have been made by any member of 
the foreign crew, has refused to allow the foreign 
owners to see them. 


(2) Reported by J. P. AsrINALL and F. W. Barres, Esqrs., 
Barristers-at-Law. 


Tis was an appeal from a decision of Butt, J. 
given in a motion by the defendants in a damage 
action for inspection of copies of depositions made 
by the master and certain of the crew of the 
plaintiff's ship before the Receiver of Wreck. 

The collision occurred between the British 
steamship Rivoli and the foreign steamship 
Palermo, on Aug. 25, 1883. On the 27th Aug. an 
action in rem was instituted by the owners of 
the Rivoli against the Palermo. The defendants 
applied on the 10th Oct. to the Board of Trade for 
copies of the depositions of the master and crew 
of the Rivoli. In reply they were informed that, 
as no depositions had been made by anyone 
belonging to the Palermo, the Board of Trade 
declined to furnish copies of the depositions made 
by those from the Rivoli. The defendante’ soli- 
citors thereupon applied to the plaintiffs’ solicitors, 
asking them whether they had in their possession 
any copies of depositions made by the master and 
crew of the Rivoli. ; 

Being unable to obtain such information, the 
defendants applied to the registrar for leave to 
administer interrogatories to the plaintiffs, asking 
them if they had copies of the depositions in their 
possession. The registrar referred the matter to the 
judge, and on the 13th Nov. the application came 
before Sir James Hannen in court, who directed 
interrogatories to be administered. In answer 
to such interrogatories, the plaintiffs admitted 
that depositions had been made before the 
Receiver of Wreck by the master and crew 
of the Rivoli, and said as follows: “I am 
informed by my solicitors, and believe, that 
after the proceedings in this action had been 
commenced by my said solicitors, they, for the 
purpose of advising me and my co-owners as to 
our rights against the defendants in this action, 
and for the purpose of this action and for their 
own use therein, obtained copies of such deposi- 
tione, and that such copies are in their possession." 


Nov. 17.—The motion now came on in court 
before Butt, J. 


Dr. Stubbs, for the defendants, in support of the 
motion.—These depositions do not come within 
the compass of privileged documents : 

Bustros v. White, L. Rep. 1 Q.B. Div. 423; 34 L. T. 

Rep. N. S. 835. ia 

The original depositions are not privileged, and 
can it be said that copies of them are? These 
depositions were made before the action came into 
existence, and were in no way made for the pur- 
poses of the action. Again, this is not res integra, 
as Sir Robert Phillimore, in the case of The 
Turgot (not reported), under very similar circum- 
stances, ordered inspection of depositions made 
before the Receiver of Wreck by members of the 
crew of a British ship, whose owners were plain- 
tiffs in that action. 


W. G. F. Phillimore, contra—The Turgot is not 
in point. In that case the owner of the British 
ship inserted the depositions in their affidavit of 
documents as unprivileged. The copies now in 
question were got by the defendants' solicitors for 
the purposes of the action, and for the purpose of 
forming part of the brief. 'That being so, they 
are privileged : 

Bustros v. White (ubi sup.) ; 
The Southwark and Vauzhall Water Company v. 
Quick, 3 Q. B. Div. 315; 38 L. T. Rep. 
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Stubbs, in reply, cited 
Nordon v. Defries, 8 Q. B. Div. 508. 

Burr, J.—In this case I am not disposed to 
order discovery of these documents, which are 
copies of depositions made for purposes of the 
Board of Trade. In the first place, I am not at all 
sure that the Board of Trade would not be right 
in refusing copies of such documents as these in 

estion. I do not myself clearly know what these 

cuments are. I know there are documents 
taken by the Board of Trade officials for various 
statistical purposes, and I think it very unde- 
sirable that such reports should be disclosed, 
because the consequence would be that owners of 
ships would instruct their masters to give as little 
information as possible to the Board of Trade, 
and so the public interest would be injured. I 
am therefore not at all disposed to go out of my 
way to force disclosure of the copies of these 
documents. In the next place, I think that the 
doctrine of discovery has gone quite far enough. 
I do not presume to think that the authorities on 
this subject have gone too far, but I myself do 
not intend to go an inch further. Now, what are 
the facts here? Discovery is sought of copies of 
certain depositions made for the purposes of the 
Board of Trade. These copies, of which dis- 
covery is sought, were obtained for the purposes 
of this suit, and are, as the phrase is, to form 
part of the brief. That being so, I think they 
come within the term “ privileged," and I will not 
go out of my way to inquire what the originals 
might be, as it is the copies of which discovery is 
sought, and not the depositions themselves. 
Therefore this motion must be dismissed, and the 
costs made costs in the cause. 

From this decision the defendants appealed. 

Dec. 3.—' The appeal came on for hearing. 

C. Hall, Q.C. (with him Stubbs) for the defen- 
dants, 

W. R. Kennedy, for the plaintiffs, was not called 
upon. 

The arguments in support of the appeal were 
substantially the same as those used in the court 
below. 


Bzrrr, M.R.—I agree with the learned judge 
below, for the reasons he has given. This appeal 
must therefore be dismissed with costs. 

BaccarnaY and Bowen, L.JJ. concurred. 

Solicitors for the plaintiffs, T. Cooper and Co. 

Solicitors for the defendants, Stokes, Saunders, 
and Stokes. 


March 3, and June 19, 1883. 
(Before Bazrr, M.R., and Linpuey and Fry,L.JJ.) 
MARZETTI v. SMITH AND Son. (a) 


Oarriage of goods—Bill of lading—“From the 
ship’s tackles "—Discharge on to guay—Oustom 
of port. 

Goods were shipped under a bill of lading at Oal- 
cutta to be delivered in like good order and con- 
dition from the ship's tackles (where the ship's 
responsibility shall cease) at the port of London, 
&c. On arrival in the port of London the con- 
signee demanded overside delivery into lighters 
immediately from the ship's tackles. The ship- 


(a) Reported by J. Suits and A. A. Horxins, Esqrs., Bar- 
risters-at-Law. 


owner landed them on the dock wharf, and was 
ready to deliver them thence into the consignee's 
lighters, but the consignee carted them away, 
thereby becoming liable to and paying certain 
dock charges. In am action by the consignee 
against the shipowner to recover the amount so 
paid, the jury found that there was a custom for 
steamships having a general cargo (the defen- 
damnis ships being such) coming into the port of 
London, and using the docks, to discharge the 
goods on to the quay and thence into lighters. 

Held, that the custom found was not inconsistent 
with the terme of the bill of lading, and that the 
shipowner waa entitled to discharge the goods on 
to the quay. and was not liable for the charges 
eought to be recovered. 


Ix this case a rule nist was obtained upon thepart 
of the plaintiff calling upon the defendants to show 
cause why the verdict obtained from them at the 
trial of the action at the Guildhall before Cave, J. 
should not be set aside, and a new trial had on the 
ground of misdirection. 

The action was brought by Charles Thomas 
Marzetti, a bonded warehouseman carrying on 
business in the city of London, against George 
Smith and Son, shipowners, to recover 102%. 28., 
which the plaintiff alleged he had been compelled 
to pay to the London and St. Katherine Docks 
Company in order to obtain delivery of certain 
chests of tea. 

The plaintiff, in his statement of claim, alleged 
that he was the consignee of certain chests of tea 
shipped on board the defendants’ ships at Cal- 
cutta, under bills of lading which were so far as 
material to the following effect : 

Shipped in good order and condition by Messrs. Cress- 
well and Co., of Calcutta, or received in good order and 
condition for shipment on board the steamship City of 
- ._. . lying in the port of Caloutta, and bound for 
London, ohesta of tea being marked and numbered as per 
margin ; and to be delivered, subject to the exceptions 
and conditions hereinafter mentioned, in the like good 
order and condition, from the ship's tackles (where the 
ship’s responsibility shall cease) at the aforesaid port of 
London, or so near thereto as she may safely get, unto 
order, or to his or their assigns. The tollowing 
are the exceptions and conditions above referred to: 
- - « « The goods are to be discharged from the ship 
as soon as public intimation is given that she is ready to 
unload, and if not thereupon removed without delay by 
the consignee, the master or agent is to be at liberty to 
land the same ; or if necessary, to discharge into bulk, 
lazaretto, or hired lighters, at the risk and expense of 
the owners of the goods. É 

That on the arrival of each of the respective 
ships the plaintiff passed an entry for delivery 
of the tea overside info his lighters, and demanded 
of the owners delivery into his lighters, but that 
the defendants in each case wrongfully, and con- 
trary to the direction of the plaintiff, discharged 
and landed the same on the wharf or quay be- 
longing to the London and St. Katharine’s Docks 
Company ; that the plaintiff thereupon applied to 
the dock company for delivery, but the company 
refused to deliver until payment by him of certain 
amounts for rent, landing, wharfage, and delivery, 
amounting in all to 102/. 2e., which the plaintiff was 
compelled to pay to obtain delivery of the tea, and 
these were the sums which the plaintiff claimed 
to recover from the defendant. 

The defendants, in their statement of defence, 
pd (inter alia) that the said teas were de- 

ivered from the ship’s tackles at the port of 
London within the true intent and meaning of the 


MARITIME LAW CASES. 


167 


C1. or Arr.] 


ManzrTTI v. SMITH AND Son. 


ECT. or Arr. 


bills of lading for the same, according to the 
usage of the port of London with respect to the 
delivery of goods from general ships arriving in 
the Victoria Docks, in aecordance with which 
usage the docks company take allthe goods on 
board out of the ship and put them on to the quay 
alongside the ship. 

The case came on for trial at the Guildhall, in 
May 1880, before Huddleston, B., who nonsuited 
the plaintiff, 

A rule fora new trial having been granted by 
Grove and Mathew, JJ., the case was tried a 
second time in Dec. 1882, at the Guildhall, before 
Cave, J., when the jury found that there was a 
well-known custom and usage for steamships 
having a general cargo (the defendants’ ships 
being such) coming into the port of London and 
using the docks to discharge the goods on to the 
quay and thenceinto lighters, and not to discharge 
them directly into lighters, and the learned judge 
thereupon gave judgment for the defendants. 

A rule nisi for anew trial was thereupon obtained 
on the part of the plaintiff calling upon the defen- 
dants to show cause why the verdict should not 
be set aside, and a new trial had, on the ground 
that, if there was a custom proved as alleged, the 
same could not and did not control the contract 
contained in the bill of lading, and that the 
learned judge misdirected the jury in telling them 
that it was not inconsistent with the contract. 

The 67th section of the Merchant Shipping Act 
Amendment Act 1862 (25 & 26 Vict. c. 13) re- 
ferred to in the argument is as follows : 

67. Where the owner of any goods imported in any 
ship from foreign parta into the United Kingdom fails to 
make entry thereot, or haying made entry thereof to land 
the same or take delivery thereof, and to proceed there- 
with with all convenient speed, by the times severally 
hereinafter mentioned, the shipownermay make entry of 
and land or unship the said goods at the times, in the 
manner, andsubject to the conditions following (that is to 


15) If, at any time before the goods are landed or un- 
shipped, the owner of the goods is ready and offers to 
land or take delivery of the same, he shall be allowed so 
to do, and hie entry shall in such case be preferred to 
any entry which may have been made by the shipowner : 

(6) If any goods are, for the purpose of convenience in 
assorting the same, landed at the wharf where the ship 
is discharged, and the owner of the goods at the time of 
Buch landing has made entry and is ready and offers to 
take delivery thereof, and to convey the same to some 
other wharf or warehouse, such goods shall be assorted 
at landing, and shall, if demanded, be delivered to the 
owner thereof within twenty-four hours after assortment; 
and the expense of and consequent on such landing and 
assortment shall be borne by the shipowner. 

Butt, Q.C. (with him Wood Hill), for the defen- 
dants, showed cause.— Ehe case of Petrocochino v. 
Bott (2 Asp. Mar. Law Cas. 310; 30 L. T. 
Rep. N. S. 841; L. Rep. 9 C. P. 355) is 
conclusive in this case. It has now been found 
as & fact that it is the custom for general 
ships coming into the port of London and using 
the docks to discharge the goods on to the quay, 
and thence into lighters. No distinction can be 
drawn between the words of the bill of Jading in 
that case “from the ship's deck” and the words 
in the present bill of lading “from the ship’s 
tackles.” Brett, J. there says: “If delivery is by 
the usage of the port to be made in & certain 
manner, a delivery in that manner satisfies the 
shipowner’s undertaking to deliver at the port, 
unless there be something in the terms of the 
contract inconsistent with it," and ‘it seems to 


me that this bil of lading conld not more 
accurately describe the mode ot delivery from the 
ship’s deck to an intermediate place of delivery." 
There is nothing in the bill of lading in this case 
inconsistent with the custom ofthe port. The 
condition therein providing that the goods are to 
be discharged from the ship as soon as public 
intimation is given that she is ready to unload, 
and if not thereupon removed without delay by 
the consignee, the master or agent is to be at 
liberty to land the same, cannot be construed as 
forbidding the shipowner to land the goods 
according to the usual custom, because the ship- 
owner brings his lighters alongside, and is ready 
to take immediate delivery overside. 


F. O. Crump (with him C. Russell, Q.C.) in 
support of the rule.—Thepoint in this case differs 
from that raised in Petrocochino v. Bott (ubi sup.). 
In that case no demand was made by the con- 
signee for delivery into lighters immediately from 
the ship’s deck, and the question was whether the 
goods having been discharged on to the quay 
with the view of being delivered thence into the 
consignee’s lighters, without any objection on the 
part of the consignee, the ship’s responsibility 
ceased when the goods had been placed on the 
quay, or continued until they had been placed in 
the consignee's lighters. In this case the con- 
signee asked for overside delivery directly from 
the ship’s tackles into his lighters, in accordance 
with the terms of the bill of lading. This the 
shipowner refused, and is seeking to set up a 
custom of the port inconsistent with the written 
contract contained in the bill of lading, contrary 
to the decision of the Court of Appeal in 
Hayton v. Irwin (4 Asp. Mar. Law Cas, 212; 
41 L. T. Rep. N. S. 666; 5 C. P. Div. 130). 
It is on this case that the plaintiff relies, 
the case of JPeirocochino v. Bott not being in 
point. Secondly, the plaintiff on the arrival of 
the ship paased an entry for delivery of the tea 
overside, and thereupon the 5th sub-section of the 
67th section of the Merchant Shipping Act 
Amendment Act 1862 (25 & 26 Vict. c. .63) came 
into operation, That sub-section provides that 
“ifat any time before the goods are landed or 
unshipped the owner of the goods is ready and 
offers toland or take delivery of the same, he 
shall be allowed so to do, and his entry shall in 
such case be preferred to any entry which may 
have been made by the shipowner.” Under that 
sub-section the plaintiff was clearly entitled to 
delivery overside in accordance with his entry. 
Even if the custom is to be imported into the. 
bill of lading, it cannot be imported into the Act of 
Parliament. [Matuew, J.—Does not the 6th sub- 
section apply here P? No; the plaintiff was willing 
to wait till his goods were arrived at in the course 
of unloading, and could be delivered to him in the 
regular course. The effect of the Sth sub-section 
is that the mode of discharge elected by the con- 
signee is to be preferred to that elected by the 
shipowner, aud in this case the shipowner, not- 
withstanding that the consignee has done every- 
thing to comply with the Act of Parliament, has 
insisted on landing them on the quay. 


Butt, Q.C. was heard upon the effect of the 
Act of Parliament.—The 67th section does not 
apply atallin this case. It only applies where 
the owner “fails to make entry” of the goods, 
“or having made entry thsreof fails to land the 
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same or take delivery thereof and to proceed 
therewith with all convenient speed.” At any 
rate it was not the object nor is it the effect of the 
Act to derogate from the shipowner’s rights or to 
interfere with the custom of the port. If the 
section doesin any sense apply, the shipowner 
then has a right to land the goods under the 6th 
sub-section for the purpose of assorting them. It 
must be remembered that the shipowner was 
ready to deliver the goods from the quay into the 
plaintiff's lighters free of charge, but the plaintiff 
preferred to remove them in carts by land, whereby 
he incurred these charges which he is now seek- 
ing to recover. 

Grove, J.—1 am of opinion that this rule must 
be discharged. The sole question, although for 
the purposes of the argument it has been sub- 
divided into others, is whether the custom 
assumed in this case is to be imported into the 
bill of lading and into the Act of Parliament. Is 
then the bill of lading so framed as to exclude the 
customary mode of delivery in the port of London P 
The words in the bill of lading providing for 
delivery are these, “to be delivered subject to the 
exceptions and conditions hereinafter mentioned, 
in the like good order and condition, from the 
ship’s tackles (where the ship’s responsibility 
shall cease), at the aforesaid port of London, or so 
near theretoas she may safely get, unto order or 
to his or their assigns.” Now it is said that, if by 
the custom of the port of London, by which goods 
are not delivered direct from the ship’s tackles, 
the goods are placed upon the quay even for a 
minute, the plaintiff does not get the benefit of 
the contract into which the defendant has entered 
with him. I do not read the contract from this 
narrow point of view, and moreover I read this 
clause as having been inserted for the benefit of 
the shipowner. It is clearly to protect him and 
to enable him to oblige the owner of the goods. 
Usually where a clause is inserted in a contract 
for the benefit of one of the parties to it, that 
party can dispense with it, and the other party 
cannot oblige him to take notice of it, unless 
it ‘is for the benefit of both. This is the 
rule which we must apply in this case. The 
plaintiff’s construction of the clause makes it 
obligatory on the shipowner whether it is easy or 
whether it is difficult, whether it is customary or 
whether itis not, to deliver the goods to him 
directly from the ship’s tackles, and the con- 
tract, he says, is not performed unless the goods 
are banded literally from the ship's tackles to 
the particular barge of the consignee. There 
is nothing in the words of the clause which 
requires this application of it. I read it as mean- 
ing “to be delivered from the ship’s tackles in 
the usual mode adopted in the port of delivery,” 
not in the most different mode from it that there 
can be. The owner might, for instance, invert 
the present case, and in a port where it was 
the custom to discharge into lighters might 
insist on the ship approaching a jetty and 
delivering his goods direct from the ship’s 
tackle, and refuse to have them brought to 
him in lighters although it cost him nothing. 
The plaintiff, in fact, wants to insert in the con- 
tract the word “immediately " before the words 
“from the ship’s tackle.” I think that the words 
are sufficiently complied with, provided the owner 
is put to no expense, if the goods are put on to the 


are delivered in the port of London, and the usual 
mode of delivery is to place them first on to the 
quay. Itis almost necessary to do this, from a 
commercial point of view, for the convenience of 
sorting them, for some portions of the cargo must 
of necessity be placed under others, and you cannot 
Sort, the various portions on deck properly. What 
then can bemore convenient than to put them all 
on to the quay and sort them, and to allow the ship 
todeliver them from her tackle on to the quay as 
soon as possible? Possibly, if there were no other 
means of taking away the goods from the wharf 
than overland, the defendants might beliable for the 
expenses; but in this case the ship was willing to 
deliver them into barges as the plaintiff wanted 
them. I see nothing, therefore, to exclude the 
ordinary custom which is universal in that locality 
from this bill of lading, the principle being that, 
unless the terms of the bill of lading are repug- 
nant to the ordinary custom, the custom must be 
read into it. 

But it is said that among the exceptions in 
the bill of lading is this, “the goods are to 
be discharged from the ship as soon as public 
intimation is given that she is ready to unload, 
and if not thereupon removed without delay by 
the consignee the master or agent is to be at 
liberty to land the same, or if necessary to dis- 
charge into hulk, lazaretto, or hired lighters, at 
the risk and expense of the owners of the goods.” 
Mr. Crump has founded an argument on those 
words, but they simply mean that, under the 
circumstances there mentioned, the shipowner 
may do what is most convenient for the ship, and 
may land them if landing them is more con- 
venient to the ship, and on the other hand if less 
convenient may deposit them in lighters. They 
show that the shipowner may do what is most 
convenient if he takes proper care of the goods, 
and does not put the owner of them to unneces- 
sary expense, In this case the shipowner did not 
insist on the consignee’s taking the goods over- 
land; on the contrary, he was ready to put them 
into the means of conveyance the consignee 
wanted without putting him to any expense, and 
doing it in a way which insured accuracy, and did 
away with any liability to mistake. There were 
very similar words iu the bill of lading in the case 
of Petrocochino v. Bott (2 Asp. Mar. Law Cas. 
310; 30L.T. Rep. N.S. 841; L. Rep. 9 C.P. 355). In 
that case it'is true the words were “from tbe ship's 
deck;" but there is practically no difference be- 
tween the words “ deck ” and “ tackle," inasmuch 
as the goods are moved from the deck by the tackle. 
There the majority of the court considered that, if 
delivery is by the usage of the port to be made in 
a certain manner, a delivery in that manner satis- 
fies the shipowner’s undertaking to deliver at the 
port, unless there be something in the contract 
inconsistent with it. This is an express decision 
in point, putting aside the statute, the bearing of 
which was not mentioned in the case. 

And now I pass to the statute 25 & 26 Vict.c. 63, 
the material part of which is the 5th sub-section of 
the 67th section, which is, “ Where the owner of 
any goods imported in any ship from foreign parts 
into the United Kingdom fails to make entry 
thereof, or having made entry thereof, to land the 
same or take delivery thereof, and to proceed 
therewith with all convenient speed, by the times 
severally hereinafter mentioned, the shipowner 
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goods at the times, in the manner, and subject to 
the conditions following: that is to say, (5) If at 
any time before the goods are landed or unshipped 
the owner of the goods is ready and offers to land 
or take delivery of the same, he shall be allowed 
so to do, and his entry shall in such case be pre- 
ferred to any entry which may have been made by 
the shipowner.” That section again must be sub- 
ject to the natural or incidental conveniences of 
landing. Its object is not to oblige the shipowner 
to do that which is inconvenient and calculated 
to derange the whole course of traffic, but to 
allow him to carry on his business in the usual 
and proper manner. That ithas that meaning the 
6th sub-section of the same section is strong 
evidence. That sub-section provides that, “ if any 
goods are, for the purpose of convenience in 
assorting the same, landed at the wharf where the 
ship is discharged, and the owner of the goods 
at the time of such landing has made entry, and 
is ready and offers to take delivery thereof, and 
to convey the same to some other wharf or 
warehouse, such goods shall be assorted at 
landing, and shall, if demanded. be delivered to 
the owner thereof within twenty-four hours after 
assortment; and the expense of and consequent on 
such landing and assortment shall be borne by the 
shipowner.” Now within the evidence in this 
case we should assume that it is more convenient 
to sort the goods on the wharf than on the deck. 
Possibly in the case of small coasting vessels such 
a course of business might be possible, but in a 
large ship such as this it is quite obvious that it is 
impossible to sort the various parcela on the deck 
of the vessel, and the shipowner therefore lands 
them for the purpose of sorting them and deliver- 
ing them to the plaintiff expeditiously. Custom 
in all these cases is of the essence of the matter, 
and must come in in every case, varying in each 
according to local considerations, and I see nothing 
to lead us to make a rigid rule irrespective of 
custom and practical convenience. Construing 
then the bill of Jading and the sections of the Act 
as narrowly as I can, I am of opinion that judg- 
ment must be entered for the defendants. 
MarHEw, J.—I am of the same opinion, and I 
regret that in such a case as this & second trial 
should have been necessary. The case came be- 
fore us by reason of & non-suit having been entered 
at the first trial before Huddleston, B., and we 
thought it right to send it down to ascertain the 
existence or non-existence of a custom, and 
whether the mode of delivery adopted in this case 
is the mode usually adopted in the docks of the 
port of London, and it has now been found that itis. 
Is there any difficulty, then, in reading the custom 
into the bill of lading ? I see none whatever, and 
it must therefore be interposed after the words 
* to be delivered from the ship's tackles," so as to 
make the bill of lading read “from the ship's 
tackles in the customary manner;" that is, ffom 
the ship's tackle on to the quay and thence into 
lighters or otherwise at the option of the con- 
signee. There is nothing inconsistent with this in 
the following words of the clause, and I know of 
no principle under which the words of the other 
clause contained in the exceptions can be said to 
prohibit this customary deiivery. I think that 
the case of Petrocochino v. Bott (ubi sup.) is pre- 
Cisely in point. The subject-matter of that case, 
and the words of ths bill of lading are similar to 


MARZETTI v. SMITH AND Son. 


169 
(Cr. or Arr. 


mode and manner of delivery of goods according 
to the usage of the port of London is, not an 
immediate delivery from the ship to the consignee, 
but from the ship to the quay, and from the quay 
tothe consignee. Having regard to that usage 
the bill of lading is drawn. It seems to me that 
it could not more accurately describe the mode of 
delivery from the ships deck to an intermediate 
place of delivery.” 

But it has been contended that the bill of 
lading must not be construed in this way, be- 
cause the Act of Parliament prescribes an impera- 
tive mode of delivery, and that the object of 
the statute is to direct delivery overside at the 
option of the consignee, but on turning to the 
Act it is obvious that the Act says nothing of 
the kind. Its object is to provide for the ship- 
owner's lien for freight, and on the other hand to 
secure delivery to the consignee free from 
charge unless he makes default and is not ready 
to take the goods in due course. It does not, 
therefore affect the question, and as my interpre- 
tation of the bill of lading is entirelyin favour of the 
defendants, I think that judgment must be 


entered for them. Rule discharged: 


From this decision the plaintiff appealed, and 
the appeal was heard on the 19th June. 

F. O. Orump (Charles Russell, Q.C. with him) 
for the appellant, 

Cohen, Q.C. and Wood Hill, for the respondents, 
were not called on. 


Brett, M.R.—In this case the plaintiff sued the 
shipowner for refusing to deliver the cargo in 
accordance with the interpretation put by the 
plaintiff upon the terms of the bill of lading. The 
facts are, that the ship arrived in a London dock 
and took & quay berth, her other side being open 
to the water in the dock, so that she could be 
approached by lighters in the dock. The plaintiff 
insists that he has a right under the terms of the 
bill of lading to have his goods delivered upon the 
water side of the vessel into lighters lying along- 
side, while the defendants contend that no such 
interpretation can be placed upon the words of the 
bill of lading, and that there is a well-known 
custom for vessels such as this coming into the 
port of London and using the docks to discharge 
the goods on to the quay and thence into lighters, 
and not to discharge them directly into lighters. 
This custom the jury found to exist, at the trial. 
The question is, which of these two contentions 
is well founded, and that question depends upon’ 
what is the true construction to be placed upon 
the terms of the bill of lading, and whether those 
terms are so distinct as to render the evidence of 
the custom given at the trial inadmissible on the 
ground that it contradicts the express terms of 
the contract between the parties, 

A further question arises upon the Merchant 
Shipping Act 1862 (25 & 26 Vict. c. 63), because 
it is argued by the plaintiff that, inasmuch as 
he passed an entry for the delivery of his goods 
overside into lighters, sub-sect. 5 of sect. 67 
of that Act comes into operation, and that sub- 
section is in these terms: “If at any time 
before the goods are landed or unshipped the 
owner of the goods is ready and offers to land 
or take delivery of the same, he shall be allowed 
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preferred to any entry which may have been | 


made by the shipowner.” I will deal with the 
point made under the statute at once. I do 
not think that this sub-section will bear the con- 
struction contended for by the plaintiff. The 
section is dealing with the case of a consignee 
failing to be ready to take delivery when the ship- 
owner is ready to land his goods; and the Act 
provides that, as long as the consignee is present 
and ready to take delivery, delivery shall be made 
to him, but otherwise the shipowner may land the 
goods himself; but there is nothing in the section 
of the Act which has been relied upon to oblige the 
shipowner to deliver to a consignee, who is ready 
to take delivery, in any way he may please and in 
2 manner opposed to the custom of the port at 
which the vessel may be. The section referred to 
simply gives power to a shipowner to deliver goods 
not to a consignee personally, subject to certain 
conditions, one of which is the condition in the 
sub-section relied upon that the consignee shall be 
entitled to personal delivery if he is ready and 
willing to take it. Asto the question upon the con- 
struction of the bill of lading, the words of the bill 
of lading are, “to be delivered . . . . from 
ihe ship's tackles." I should think the proper 
construction to be placed upon these words would 
be doubtful in the absence of proof of any custom of 
the port of delivery ; but whenit is shown that the 
custom of the port of delivery is that ships which 
have a quay berth shall deliver upon the quay only, 
then I think we must read into that bill of lading 
the words “ upon the quay,” and if we do so, then 
nobody can say that they, by their addition, 
contradict the contract between the parties; they 
only explain it. It appears to me, therefore, quite 
impossible to say that evidence of the custom could 
properly have been excluded on the ground that it 
contradicted the express terms of the bill of 
lading. 

Linney, L.J.—I am of the same opinion. The 
plaintiff claims under the bill of lading to have 
his goods delivered to him in a manner that is not 
in accordance with the custom of the port of 
delivery, and it is argued on his behalf that the 
terms of the bill of lading are so express as to 
exclude evidence of the custom which itis said, 
contradicts them. The way to test that contention 
seems to me to read the proved custom into the bill 
of lading, and then to see if it becomes in its terms 
contradictory. If we follow that test, I think 
it is plain that by adding after the words “ from 
the ship’s tackles” the, words “on tathe quay,” 
or some similar words, we in no way make the bill 
of lading at all inconsistent; and therefore I think 
that the plaintiff must take delivery of his goods 
according to the custom of the port of delivery. I 
think the decision of the Divisional Court was 
right, and must be affirmed. 


Far, L.J.—I am of the same opinion. 

Judgment affirmed. 
Solicitors for the plaintiff, Elmslie, Forsyth, and 
imelie. 


Solicitors for the defendants, Gellatly, Son, and 
Warton. 


Tae UNITED SERVICE. 


[Cr. or Arr. 


Tuesday, Nov. 20, 1883. 
(Before Brett, M.R., Baceatiay and Bowen, U.JJ.) 
Tne Uniten Service. (a) 


Towage contract—Implied warranty—Notice re- 
stricting liability—Negligence—Siatutory bye- 
law — Damage — Stranding — The Harbours, 
Docks, and Piers Clauses Act 1847— The Great 
Yarmouth Port and Haven Act 1866. 


A term in a towage contract, by which tug-owners 
exempt themselves from liability for damage or 
loss occasioned by the negligence or default of 
their servants, covers damage occasioned in con- 
sequence of the act of the master taking in tow 
too many vessels at a time in contravention of a 
statutory bye-law of the port in which the towage 
takes place, although ihe number of vessels 
causes the tug to be of insufficient power for the 
service. 

The sieam-tug U.S. was engaged to tow ihe R. R. 
down the river at Y., amd out to sea. Ae the 
U. S. proceeded she took other vessels in tow, 
eventually having seven to tow at the same time. 
By a regulation made by the harbour or pier 
master under the Harbours, Docks, and Piers 
Olauses Act 1847, and the Great Yarmouth Port 
and Haven Act 1866, a tug is forbidden to take 
more than six vessels intow at the same time. The 
owner of the R. R. had, previously to the towage, 
received a notice from the owners of the U. S. 
exempting them from any liability in respect of 
any damage caused by the negligence or default 
of their servants, which was admitted to form 
part of the towage contract. On the way out to 
sea the pier master warned the master of the tug 
that he had too many vessels in tow. The tug 
nevertheless proceeded, and when at the entrance 
of the harbour, by reason of the tug being unable 
to command the seven tows, the R. R. stranded, 
and became a total wreck. In am action for the 
damage to the R. Ry: 

Held (confirming the judgment below), that the 
owners of the U. S. were protected by their notice 
from liability. 

THis was an appeal by the plaintiffs from a judg- 

ment of Sir Robert Phillimore, dated Jan. 23, 

1888, by which he had found in favour of the 

defendants. 

The action was brought by the appellants for 
damage sustained by their fishing smack the Red 
Rose, whilst being towed out of Great Yarmouth 
Harbour by the defendants’ tug the United Service. 
A term of the towage contract was a notice given 
by the defendants to the plaintiffs stating that 
they would not be responsible for any damage 
occasioned to the tows by the negligence or 
default of their servants. The master of the tug 
after commencing to tow the Red Rose took in tow 
other vessels, amounting in all to seven. By a 
regulation made under the Harbours, Docks, and 
Piers Clauses Act 1874, and the Great Yarmouth 
Port and Haven Act 1866, it is enacted as follows: 
" No steam vessel used for the purpose of towing 
vessels shall, at any one and the same time, tow 
or have in tow, or aid, or assist in towing, more 
than six vessels.” 

By reason of the number of vessels in tow the 
United Service was unable to keep the tows in 
their proper course, and the Red Rose in con- 
sequence stranded and was lost. 


(a) Reported by J. P. AsrINALL, and F. W, Rairxs, Eeqrs., 
Barristers-at-Law. 
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The other facts of the case fully appear 10 the 
report of the case below (5 Asp. Mar. Law Cas. 995 
48 L. T. Rep. N. S. 486; L. Rep.8 P. Div. 56). 

W. G. F. Phillimore for the appellants. 

Webster Q.C. and Witt, for the respondents, 
were not called upon. 

The arguments were substantially the same a8 
those in the court below. A 

The following authorities were cited in argu- 
ment: 

The Julia, 14 Moo. P. C. 210; Lush. 224; 

Bieel v. The State Line Steamship Company, 97 
L. T. Rep. N. S. 333; L. Rep. 3 App. Cas. 72; 
3 Mar. Law Cas. 516; 

The Minnehaha, 4 L. T. Rep. N. 8. 811; Lush. 335; 
1 Mar. Law Cas. O. S. 111; 

Worms v. Story, 11 Ex. 427. 

Bzrrr, M.R.—In this esse we see no difficulty. 
An action has been brought against the owners of 
the tug United Service for damage to the Hed, 
Rose whilst being towed by the United Service. 
‘A term of the contract was, that the owners of 
the tug would not be responsible for damage 
caused by the negligence or default of their 
servants. A local statutory bye-law says, no tug 
shall take in tow more than six vessels at 9 time. 
The tug master here took in tow more than six 
vessels, and more than hia tug could manage, and 
by so negligently acting caused the mischief com- 
plained of. The duty of the captain of the tug was 
to take in tow as many vessels as he could manage. 
Tf he took more, and did so negligently or unskil- 
fully, no doubt his owners would have been liable 
if there had not been this notice. It has been 
argued that the tug owners are liable, because 1b 
is said there was an implied warranty that the 
tug should be fit to perform the towage, and that 
the master would act in conformity with the 
statutory bye-law. But this action could only 
have been maintained prima facie on the ground 
of negligence, and against this the owners have 
protected themselves. This appeal must, there- 
fore, be dismissed with costs. 

Baceattay and Bowen, L.JJ. concurred. 

Appeal dismissed. 

Solicitors for the plaintiffs, Ingledew and Ince. 

5 Solicitors for tho defendants, Pritchard and 
JONS. 


Monday, Dec. 3, 1883. 
(Before Brert, M.R., BAGGALLAY and BowEN, L.JJ., 
assisted by NAUTICAL ÁSSESSORS. 
Tun BENABES. (a) 


Oollision—Regulations for preventing collisions— 
Infringement—Lighis—36 & 37 Vict. c. 85, s. 17. 

Departure from, the Regulations for Preventing 
Collisions at Sea is justifiable under article 29, 
where the departure ia the only chance of avoid- 
ing the collision, and is, in fact, the best 
manœuvre under the circumstances. 

A steamship approaching another vessel so as to 
involve risk of collision is justified in keeping her 
engines going full speed ahead where she is 
placed in a position of unexpected danger by the 
neglect of the other vessel to exhibit one of her 
lights whilst showing the other in aw improper 
place, and where such going ahead is, in fact, the 
only chance of avoiding n collision, 


(a) Eeported by J. P. AsrrNALL and F. W, BAIEES, Esqrs., 
Barristers-at-Law. 


Turs was an appeal by the defendants in & damage 
action from a judgment of Sir Robert Phillimore, 
by which he had found the defendants’ barque 
Benares alone to blame for the collision. 

The collision took place between the rteamship 
Gerarda and the barque Benares in the English 
Channel at about 3.30 a.m. on the morning of 
24th Oct. 1882. The learned judge below found 
that the Benares was to blame for not having & 
red light duly exhibited, and that the Gerarda, by 
reason of this departure from the regulations on 
the part of the Benares, was justified by article 23 
of the Regulations for Preventing Collisions at Sea 
in starboarding and keeping on at full speed. The 
facts of the case are reported in the court below 
(48 L. T. Rep. N. S. 127; 5 Asp. Mar. Law Cas. 
53). 

0. Hall, Q.C. and Bucknill (with them W. R. 
Kennedy) for the defendants, in support of the 
appeal—[During the course of the argument 
their Lordships stated that, acting on the advice 
of their nautical assessors, they had come to the 
conclusion that the Benares was in fault, and that 
the captain of the Gerarda had, in starboarding 
his helm and keeping hia engines full speed 
adopted the only chance of escape, and bad in 
fact, by so doing, executed the best manoeuvre 
under the circumstances.] Even so, the Gerarda 
is to blame for infringing the Regulations for Pre- 
venting Collisions, as interpreted by the House of 


Lords: 
he Khedive, 43 L. T. Rep. N. S. 610; L. Rep. 5 
Th pp. Cas. 876; 4 Asp. Mar. Law Cas. 360. 


The 18th article of the regulations directs that a 
steamship, when approaching another so as to 
involve risk of collision, shall slacken her speed or 
stop and reverse. The 23rd article, however, 
allows & departure from the 18th article under 
special circumstances. These two articles were 
both fully considered in The Khedive (ubi sup.), 
and, as there interpreted by the House of Lords, 
the circumstances of the present case did not 
justify the Gerarda in infringing article 18. Their 
Lordships, in The Khedive, most strenuously upheld 
the necessity of rigidly obeying these rules, 
and the only justification for departing from them 
is where the vessel departing 18 threatened by 
gome immediate danger, external to herself and 
the approaching ship, as, for instance, & peril of 
the sea. The argument that, if that be so, the 
Legislature has commanded captains, rather than 
disobey these rules, to seek certain death in 
obedience to them, although there 18 just & chance 
of escape by disobeying them, 18 nob quite accu- 
rate. The Legislature knows that no sane and 
reasonable captain would, however much the 
Legislature might direct him, commit his ship 
and crew to certain destruction rather than dis- 
obey the regulations. But what: they say is, that 
it is so important that no encouragement whatso- 
ever should be given to captains to disobey these 
regulations, that even where a captain takes the 
pes means of avoiding a disastrous collision and 
disobeys the regulations, his owners must be held 
liable No doubt the result of this is, that in 
particular cases hardships will ocour, but it is 
more beneficial to the community af large, 
that this at first sight harsh construction 
should be upheld rather than that obedience 
to these regulations should be in any way 
left to the discretion of the captains. The 
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consequences of a less harsh construction would 
be that masters would be continually departing 
from the regulations, and so cause a great increase 
in the number of shipping disasters. 


Finlay, Q.C. and W. G. F. Phillimore, for the 
respondenís, were not called upon. 


Brerr, M.R.—In this case there has been a 


collision between the barque Benares and the | 


steamer Gerarda, and what the Court of Admiralty 
has to do under such circumstances is to come to 
a decision as to what were the real circumstances 
and the real positions of these vessels when they 
approached each other. It has been urged that 
the court is bound to take the evidence exactly as 
it is given on the one side or the other. But the 
Court of Admiralty knows how difficult it is for 
witnesses, even if they intend to state the exact 
truth, to tell the circumstances exactly. The 
court has to determine from the evidence on both 
sides and from the circumstances of the case, which 
cannot be contradicted and cannot be doubted, 
what were the positions of these vessels. In this 
case it is said by the appellants that those on 
board the Gerarda have given the actual bearings 
of these ships with regard to each at the time 
when first seen—the actual bearings of the ships 
and not the appearance of the lights. In my 
opinion that evidence cannot be correct. If that 
evidence were correct, the collision never could 
have taken place in the manner in which it did. 
These vessels appeared to those on the Gerarda 
to be approaching end on, or nearly end on, and it 
would seem that they considered that the Benares 
was somewhat on the port side of the Gerarda. 
In my opinion these vessels were, in fact, ap- 
proaching each other port side to port side. But 
the Gerarda was led into a mistaken view of the 
condition of things by the misconduct and negli- 
gence of those on board the Benares. The Gerarda 
had a right to the assistance, considering the state 
of the night, of the lights of the Benares, in order 
to enable her to know exactly where the Benares 
was. The court below has come to the conclusion 
that, by negligence on board the Benares, that 
assistance was nob given, and so far as tho evi- 
dence goes it seems to me that that is the right 
conclusion. It is clear that no red light could 
be seen. Ihave the strongest suspicion that the 
green light was not in its place, and that it could 
be seen without the starboard side being exposed. 
If the Benares bad had a red light the other vessel 
would have seen it, but by a want of a red light, 
and very likely by want of both lights, she gave no 
notice of where she was. Therefore it seems to me 
that the vessels had approached very close, by the 
fault of the Benares, and by ber fault alone, 
when the Gerarda acted as she said she did. The 
conclusion therefore to which I arrive, and to 
which those who assist us have arrived, is that, 
when the Gerarda saw the Benares the vessels 
Were very much closer than has been stated by 
the Gerarda. That was due to the fault of the 
Benares. Now, supposing the green light of the 
Benares was seen either by the fault of the 
Benares in its not being in its proper place, or 
by her being thrown off the wind (if it was seen 
at all), the Gerarda did no wrong in starbonrding. 
It was impossible for her to see that at the time 
the green light was disclosed to her, she was so 
near to the other vessel that if she starboarded 
that would not be sufficient without stopping her 
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engines. There was nothing to show her that 
there was then danger of collision, whereas there 
ought to have been. But eventually the vessels 
came so near to each other that the Gerarda could 
see, notwithstanding the want of ligkts, the 
position in which she was, and the fact that the 
other vessel was showing her port side. Under 
these circumstances, what was her captain to do, it 
being always remembered that this position is 
brought about by the fault of the Benares ? By 
the löth article of the present Regulations for 
Preventing Collisions, there being nothing else in 
the circumstances, he ought to have stopped and 
reversed. Therefore, unless he was within some 
other rule, he comes within the terms of that 
rule, and bas broken it. But the rules of naviga- 
tion are not contained in one rule, but in all the 
rules, and the 23rd rule is as much to be 
Observed as the 18th, and the navigation of 
a steamer is to be conducted, not upon the 
18th rule alone, but upon the 18th and the 23rd, 
it is true, as I understand the case of The 
Khedive (ubi sup.) that though the Benares had 
put the Gerarda’s officer into such a position that 
any reasonable man would have done what the 
officer of the Gerarda did, yet if, nevertbeless, the 
court upon the whole facts could not come to the 
conclusion that the case was brought within the 
23rd rule, then the owner of the Gerarda must be 
liable, although his servant had done that which 
every reasonable man would have done. I accept 
that proposition as the law laid down by the 
House of Lords in the case of The Khedive (ubi 
sup.), harsh as it may seem. Then we come to 
See whether this case is brought within the 
23rd rule. It is brought within the 23rd 
rule, and therefore taken out of the 18th rule, 
if the necessity of the particular case was 
such, and the ciroumstances were so special, 
that they rendered a departure from the 18th rule 
necessary in order to avoid immediate danger. 
We are advised that in this case the ships were 
in such a position at the moment when the 18th 
rule would have applied, that the only chance and 
the best thing todo on the part of the Gerarda was 
to put her helm hard-a-starboard and to proceed at 
full speed and more than that, that as a fact, and 
not merely in the thought of the captain, it wag 
the only means of avoiding a dangerous collision. 
lf the circumstances of the vessels at the time 
when the 15¢h rule would have applied, were such, 
that the only thing to avoid, and the only means of 
avoiding an immediate and dangerous collision, 
Was not to act upon the 18th rule, but to act in 
the way the captain did, then in my opinion it was 
necessary, within the meaning of the 23rd rule, to 
do what this captain did, in order to get the chance 
of avoiding and to avoid immediate danger. If 
that be so, this case is within the 23rd article, and 
is taken, by reason of its being in the 28rd, out of 
the 18th. Now, it is said that that is not 80, even 
if it be true that it was the best thing to do, and 
the only means of avoiding danger to these two 
vessels, and in that sense necessary to avoid 
Immediate danger; because it is said that the 
meaning of this rule ia, that the danger spoken of 
in article 23 is not the danger to either of the 
vessels approaching each other, but some out- 
side danger. It is certain that the House of 
Lords never said that in The Khedive (ubi sup.). 
They were not called upon to decide such a thing 
in The Khedive, and never did decide such a thing. 
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It is suggested that Lord Blackburn did use that 
language. I do not believe it. I would almost 
say I cannot believe that that was his judgment. 
Enough for me to say that I do not believe he said 
so. It cannot be the opinion of the House of 
Lords, because if it was, it would make the rule 
absolutely ridiculous. Therefore, upon the advice 
given to us, and acting upon that advice, I think 
that this case was within the 23rd rule, and there- 
fore that the Gerarda was the innocent vessel and 
the Benares solely to blame. 

Baccarzar,L.J.—lIamofthesame opinion, and in 
the few observations I shall make I will follow the 
argument of Mr Hall on the case of The 
Khedive(ubi sup.). What was decided in The Khedive 
according to the marginal note is this: “The 
Regulations for Preventing Collisions at Sea, made 
under the authority of the Merchant Shipping Acts 
1854 to 1873,, must under sect. 17 of 36 & 37 Vict. 
c. 85, be strictly followed. Actual necessity, not 
considerations of discretion and expediency, even 
though skilfully acted upon, can alone excuse 
their non-observance.” Now, I think it is clear, 
upon a consideration of this case, that each one of 
the three learned Lords in The Khedive based his 
decision entirely upon the circumstances of the 
case. It was clearly proved tuat there had been 
a departure from the strict rule imposed by the 
16th article of the old rules, requiring that, “ Every 
steamship, when approaching another ship so as 
to involve risk of collision, shall slacken her speed 
or, if necessary, stop and reverse.” Ib was proved, 
but not admitted, that what was done was not 
strictly correct, inasmuch as the captain of the 
Khedive did not stop and reverse or even slacken 
his speed, and therefore there had been a departure 
from the rule. Bub it was sought to be 
said there was no departure from the 28rd 
rule. The argument of counsel on the one side 
was that, assuming thera had been a depar- 
ture from the rule, nevertheless the Khedive 
was exculpated by article 23, and therefore there 
was no liability. On the other hand it was said 
that article 23 did not absolve the owners of the 
Khedive. In the course of the judgment of Lord 
Blackburn, he referred to the question put to the 
assessors by the present Master of the Rolls in the 
court below in the following words: “If this 
order which he gave was not absolutely right under 
the circumstances (that is, the order that the 
engineers should stand by the engines), was that 
such an order as a captain of ordinary care, skill, 
and nerve might be fairly as a seaman excused 
for giving, under the circumstances in which this 
captain was placed?” The answer in the affirma- 
tive was relied upon by the counsel for the Khedive 
as sufficiently justifying the departure from the 
regulation. 

The argument chiefly turned upon the 17th 
section of 36 & 37 Vict. c. 85, which is: “If 
in any case of collision it is proved to the 
court before which the case is tried that any 
of the regulations for preventing collisions con- 
tained in or made under the Merchant Shipping 
Acts 1854 to 1873 has been infringed, the ship 
by which such regulation has been infringed shall 
be deemed to be in fault, unless it be shown to the 
satisfaction of the court that the circumstances of 
the case made departure from the regulation 
necessary.” Of course, when you are trying to 
see whether any regulation has been infringed 
you must look at the whole body of regu- 
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the particular case, and 
not say because one regulation has been in- 
fringed there has necessarily been an in- 
fringement. I will not referin detail to the judg- 
ments of the three lords. I merely call attention 
to the fact that they all concur in the mode of 
dealing with this question. , Reference has been 
made to Lord Hatherley’s judgment, and I will 
just refer to the following passage: “ Therefore, 
my Lords, I think that the regulations having 
been departed from by the Khedive, that vessel 
must be deemed to be in fault, unless the master 
produces a statatory exculpation, and proves it to 
the satisfaction of the court. That does not appear 
to have been done in this instance. It follows that 
the course we must take will be to restore the 
judgment of the Court of Admiralty, and to reverse 
that portion of the decree of the Court of Appeal 
which exempts the Khedive from liability.” There- 
fore the question was not whether the circum- 
stances were such as to make it necessary, in order 
to avoid danger, that the rule must be departed 
from, but whether, having actually been departed 
from, the circumstances were such that the 
master might be excused in taking the course he 
did. In the present case I think you must read 
the 23rd article in connection with the 18th article 
and, acting on the advice of those gentlemen who 
assist us, I have come to the conclusion that this 
case does fall within article 23, and that there was 
sufficient justification for the departure from 
article 18. A. 
Bowzw, L,J.—I am of the samo opinion, and 
I will only add a few words as to the points 
of law argued by Mr. Hall and Mr. Bucknill It 
seems to me that the case of The Khedive decided 
that it is no answer, when the rule has been in- 
fringed, to say that the person infringing acted 
with the best motives, and according to the best 
lights of his profession. The question here is, 
whether the rules have been obeyed. Article 18 
provides, “ Every steamship, when approacaing 
another ship so as to involve risk of collision, shall 
slacken her speed, or stop and reverse if necessary. 
If that rule stood alone, it might be said (though 
I will not say that even then some other doubt 
might nob arise) probably with accuracy, that 
that rule had been infringed. But we must also 
look to article 23, which is to be read with article 
18. and onacts that, * In obeying and construing 
these rules due regard shall be had to all dangers 


of navigation, i 


lations applicable to 


and to any special circumstances 
which may render a departure from the above 
rules necessary, in order to avoid immediate 
danger.” The House of Lords has pointed out 
and I cheerfully and willingly accept their view, 
that this article is to be read by the light of the 
words of sect. 17 of the Merchant Shipping Act 
of 1873, which provides that, “ Unless it is shown 
to the satisfaction of the court that the circum- 
atances of the case made departure from the rule 
necessary,” the ship infringing shall be deemed 
to be in fault. This enactment, that it must be 
shown to the satisfaction of the court, if there 
hag been an infringement, that the circumstances 
of the case made a departure from the rule neces- 
sary, is not unlike in words to article 23, which says 
that, in considering the question whether an in- 
fringement has taken place or not, “ regard is 
to be had to the special circumstances which 
may render a departure from the rules necessary 
in order to avoid immediate danger.” 
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First of all, in order to excuse non-compliance | 


with article 18 it must be shown that what the 
captain did was reasonable. That I agree with. 
Again, it is not enough to show that what he 
did was advisable. I agree with that also. 
But then comes the question whether departure 
from the rule is to be excused when departure 
is necessary. The law says it must then be 
excused. Then was it necessary here? Can it 
be said that it is not necessary even when it is the 
only chance of safety? Mr. Hall argued, though 
not with such force upon this particular point as 
upon the others, that success is the only justifica- 
tion. But that hardly stands, because sect. 17 of 
36 & 37 Vict. c. 85 assumes there has been a 
collision. But then Mr. Hall says, to justify a 
departure, there must be some risk other than 
mere danger of collision, as a peril of the sea or 
land. But just let us consider what extraordinary 
results would ensue if this were so. A man when 
be is placed in a position of danger by some 
peril of the sea may refrain from Stopping, and 
yet to escape from imminent loss of life and ship 
by collision he may not. I put an extreme case, 
but putting an extreme case is the fairest way of 
testing the law, so as to see whether the rule of 
law contended for would not reduce the rule to an 
absurdity. The truth is that, unless you adopt 
some limitation of the rule, it is a captain’s duty to 
sail blindly, or rather with his eyes open, into 
the jaws of death. If he obeys the rule, let us 
assume it is certain death for his passengers and 
crew. He has just one chance; he may, by dis- 
obeying the rule, possibly save them. If itis true 
that that is just the only one chance, then it seems 
tome it ought to be a case in which a departure 
from the rule is necessary, otherwise a captain at 
sea may be trained in the impression that he is 
better off with his passengers and crew at the 
bottom of the sea and the rule obeyed, than in 
taking the one chance of safety remaining to him. 
I cunnot believe that this was the view of the House 
of Lords. Iam of opinion that departure from 
article 18 is justified when such departure is the 
one chance still left of avoiding danger which 
otherwise is inevitable. 
Appeal dismissed. 

Solicitors for the plaintiffs, T. Cooper and Co. 

Solicitors for the defendants, Pritchard and 
Sons. 


Friday, Dec. 7, 1883. 


(Before Brett, M.R., BAccaALLAY and Bowen, L.JJ. 
assisted by NAUTICAL ÁSSESSORS. 


TEE LANCASTER. (a) 


Salvage—Award—Amount—Appeal— Privy 
Council. 

In salvage appeals, the Court of Appeal, following 
the rule of the Privy Council, will not interfere, 
with the amount of the award, unless the amount 
has been estimated on wrong principles or on a 
misapprehension of the facts, or unless, assum- 
ing the principles and facts to be correct, the 
amonnt of salvage is, in the opinion of the Court 
of Appeal, exorbitant in the sense of being beyond 
ali reason. 

Where the Admiralty Court on a value of 62,0001. 
awarded 60001. toa steamship. which, at great 


risk to herself, got another steamship off a coral 


SS LLL. 
(a) Reported by J. P. ASPINALL and F. W. EAIKES, Esqrs, 
Barristera-at-Law, 


reef in the Red Sea, ninety-five miles from Suez, 
and so saved her from probable total loss, and 
then at her request towed her within a few miles 
of Suez, the Court of Appeal refused to reduce 
the amount of the award. 
THIS was an appeal by the defendants from a 
judgment of Sir Robert Phillimore in a salvage 
action by which he had on a value of 62,0001. 
awarded 60007. to the salvors. 

The services consisted in getting & steamship 
off a coral reef in the Red Sea, and towing her 
within a few miles of Suez. The facts of the 
case fully appear in the report below (48 D. T. 
Rep. N. S. 679; L. Rep. 8 P. Div. 65; 5 Asp. 
Mar. Law Cas. 58). 


Cohen, Q.C. (with him J. P. Aspinall) for the 
appellants.—The award is so excessively large as 
will warrant this court in reducing it. An agree- 
ment had been made that the salvors should be 
paid 100%. a day whether successful or not. 
There, therefore, was not present that element of 
risk usually run by salvors of getting nothing if 
unsuccessful. Further, the Ossian ran no risk of 
vitiating her policies of insurance, and being in 
ballast, was under no liability to owners of cargo 
in case of mishap. 


Myburgh, Q.C. (with him L. E. Pyke), for the 
respondents, was stopped by the court. 

Brett, M.R.—The rule of the Privy Council, 
which was formerly the Court of Appeal in 
Admiralty actions, and whose rules we, as the 
now Court of Appeal, follow as nearly as we can, 
was that, where an appeal was brought against 
the amount awarded, either because it was too 
large or too small, the Court of Appeal would not 
interfere unless it was shown that the amount of 
salvage had been estimated on wrong principles, 
or on a misapprehension of the facts as to the 
difficulty or danger of the service, or unless, 
assuming the facts and the principles to be right, 
the amount of salvage was, in the opinion of the 
court, exorbitant in the sense of being beyond all 
reason. In this case the two ships were of con- 
siderable value. The facts of the case show, and 
we are advised by our assessors, that the position 
of the Lancaster was extremely perilous, and that 
if she bad not been got off she would in all pro- 
bability have gone to pieces, and become an abso- 
lute loss. Therefore she was saved from probable 
total loss. The Ossian also was put into great 
peril of being placed in the same position as the 
Lancaster, because she might, if her cables had 
parted or from some other accident, have gone 
on to the coral reef herself. The Ossian, there- 
fore, was not only in danger of slight damage, she 
was in danger of loss herself. If that is so, there 
are present the two great elements on which the 
court awards large salvage remuneration. We 
think, therefore, the learned judge has acted upon 
right principles, and that the governing facts were 
rightly decided, and it is to be noticed, in accord- 
ance with the opinion of each of his assessors. 

_ Inthe present case, then, asuming the learned 
judge has acted on right principles, and on 
a true apprehension of the facts, can we 
say that the amount awarded is unreasonably 
exorbitant? It is a large award, but we do not 
say itis too large. But it is not necessary for us 
to consider whether we might differ from it if the 
matter had been originally before us; we can only 
| alter it if we think it exorbitant as being 
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unreasonable. We, however, do not consider it 
unduly exorbitant. Having regard to what I 
have said, this appeal must therefore be dismissed 
with costs. 
Baccarnay and Bowen, L.JJ. concurred. 
Appeal dismissed. 
Solicitors: for the plaintiffs, Plews, Irvine, and 
Hodges; for the defendants, Pritchard and Sons. 


Friday, Dec. 21, 1883: 
(Before Bretr, M.R. and Bowen, L.J.) 


AsTE, Son, AND KERCHEVAL v. STUMORE, WESTON, 
AND Co. (a) 


APPEAL FROM THE QUEEN'S BENCH DIVISION, 


Practice— Discovery —Interrogatories —Security for 
costs of discovery—R. S. O. 1883, Order XXXI. 
rr. 25, 26. 


The court or a judge is mot bound under Order 
XXXI. r. 95, to make an order dispensing 
with security for costs of discovery because both 
parties consent to dispense with such security. 


Tars was an action by the holders of a bill of 
lading aguinst the shipowners to recover a sum of 
1001. which had been paid by the plaintiffs for 
dock charges, and which they alleged was pay- 
able by the shipowners as landing charges. The 
contention on the part of the defendants was, that 
the charges in question were warehouse and 
Storage charges, which they were nof liable to 
pay. 

On the summons for direction an order was 
made by the Master that both sides should answer 
interrogatories, and should give discovery of 
documents, amd the question as to requiring a 
deposit as security for the costs of discovery 
under Order XXXI., rr. 25, 26, (b) was referred 
to the judge. and came on before Field, J. at 
chambers, when both parties consenting to waive 
any claim to security, an application was made 
for an order dispensing with the deposit. Field, J. 
refused to make suoh an order, and his refusal 
was affirmed by the Divisional Court, Lord Cole- 
ridge, C.J. and Stephen and Mathew, JJ. 

The plaintiffs appealed. 


(a) Reported by P. B. Hurcuins, Esq., Barrister-at-Law. 

(b) By the Rules of the Supreme Court 1883, Order 
XXXI., r. 25: In every cause or matter the costa of 
discovery, by interrogatories or otherwise, shall, unlesa 
otherwise ordered by the court or a judge, be secured 
in the first inatance as provided by rule 26 of this order, 
by the party seeking such discovery, and shall be 
allowed as part of his costs where, snd only where, such 
discovery shall appear to the judge at the trial, or, if 
there is no trial, to the court or a judge, or shall appear 
to the taxing officer to have been reasonably asked for. 

Rule 26. Any party seeking discovery by interroga- 
tories shall, before delivery of interrogatories, pay into 
court to a separate account in the action, to be called 
** Security for Costa Account,’’ to abide further order, 
the sum of 51., and if the number of folios exceeds five, 
the further sum of 10s. for every additional folio. Any 
party seeking discovery otherwise than by interroga- 
tories shall, before making application for discovery, 
pay into court, to abide further order, the sum of 5l., 
and may be ordered further to pay into court as afore- 
aaid such additional sum as the court or a judge shall 
direct. The party seeking discovery shall, with his 
interrogatories or order for discovery, serve a copy of 
the receipt for the said paymentinto court, and the time 
for answering or making discovery shall in all oases 
commence from the date of such service. The party 
from whom discovery is sought shall not be required to 
answer or make discovery unless and until the said 
payment has been made. 


Aste, Sox, AND KERCHEYAL v. STUMORE, WESTON, AND Co. 
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Pyke for the plaintiffs.—The decision of the 
Divisional Court amounts to this, that there is 
no power underany circumstances to dispense with 
security. The effect so holding would be to 
deprive the words in rule 25 “unless otherwise 
ordered by the court or a judge” of all meaning. 
There is therefore power to dispense with security, 
and Field, J. so held in the present case, and in Hall 
v. Liardet, No. 2(L. T. 17th Nov. 1883, p.42; W. N. 
17th Nov. 1883, p. 175), and in Burr v. Hubbard 
(L. T. 1st Dec. 1883, p. 77; W. N. lst Dec, 1883, 
p. 198). Here the deposit ought to be dispensed 
with, for both parties consent, and they are 
competent to waive the provisions of the rules 
which were introduced for their own benefit. 
Rules 1 and 12 of Order XXXI. are sufüclent to 
prevent abuse of the process of discovery. 


Barnes, for the defendants, supported the same 
contention, and referred to 
mie 4c,, Du Pacifique v. Guano Company, 
oom Ich Nov. 1883, p. 24; W. N. 10th Nov. 1883, 
p. 166. 


Brerr, M.R.—In this case an application was 
made to Field, J. at chambers for an order to dis- 
pease with the security for costs of discovery 
which is directed to be given under OrderX XXL, 
rr. 25,26. The learned Judge inquired the grounds 
on which the order was asked for, and he was told 
that the other side assented to the security being 
dispensed with. He thought that this was not 
sufficient in the particular case bofore him, and he 
exercised his discretion by refusing to make the 
order asked for. There was an appeal to the 
Divisional Court, and the decision appealed from 
was affirmed, but the court took higher and 
stronger grounds than the judge at chambers, and 
not only said that in this particular case ought 
the order to be refused, but said that what was 
asked for could not be done in any case. ‘They 
said that the terms of rule 26 are absolute, 
and that rule 25 does not give a discretion. 
There is an appeal to us, and it is argued that by 
reason of the consent any discretion which might 
otherwise be given by rule 25 is done away 
with, and Field, J. was bound to make the order 
asked for. Now before the Rules of 1883 came 
into operation what used to happen P ‘here can 
be no doubt that the practice of delivering in- 
terrogatories was greatly overdone. They were 
delivered in many cases when they were quite un- 
necessary, and the answers were not often read at 
the trial, The rules were made not merely to pro- 
tect clients who wish to be protected, but also to 
protect feeble clients in spite of themselves, and in 
order to introduce a mode of checking agross aby se 
which had previously prevailed. To my mind the 
right construction is obvious on the face of the 
rules. It is said that the Divisional Court decided 
that the rules are not elastic, and there 
must be a deposit in all cases, and the judge 
cannot do away with it under any circumstances. 
Tt is not necessary to decide the question, but I 
cannot, as ab present advised, agree to that view, 
for it takes away the whole effect of rule 26. 
As at present advised I should adbere to what 
Field, J. said in the case which was cited to us in 
argument (Hall v. Liardet, No. 2, Weekly Notes, 
17th Nov. 1883, p. 175), and to say that there is & 
discretion. I have a strong opinion as to this, but 
what I have said is not to be taken as a decision. 
Then if rule 25 allows the exercise of discretion, 
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can we say that Field, J. was wrong in the present 
ease in holding that he was not prevented by the 
consent of both parties from ordering security to 
be given. Iam of opinion that the point is clear, 
snd I have no doubt that the consent of the parties 
does not deprive the judge of the power to refuse 
to make an order dispensing with security. The 
rule was made for the protection of the ultimate 
client, whether he consents to dispense with 
security or not. Iam of opinion that the decision 
of Field, J. in the present case cannot be found 
fault with. 

Bowen, L.J.—Before the Judicature Acta there 
was on the one side the old Chancery system, 
under which the principles of discovery were 
applied widely and liberally, and on the other side 
there was the common law system, under which 
the same liberal view of the right to discovery 
was not taken, and it was more difficult to obtain 
discovery by interrogatories. Then came the 
Judicature Acts and Orders, which introduced 
on the common law side (whether for good or for 
evil may be doubted) more machinery for the 
purpose of obtaining discovery, and placed within 
the reach of litigants and solicitors a perfect but 
expensive means of attaining this object. The 
result was a great increase of interlocutory pro- 
ceedings, and therefore, on the ground of public 
policy, and with the view of checking the unneces- 
sary expenditure thus occasioned, the new rules 
have provided certain restrictions. In the present 
case Field, J. was asked to dispense with the costs 
of discovery ; that is, otherwise to order within the 
meaning of rule 25, and the party making this 
application produced the consent of the other side. 
The learned judge said this was not enough, and 
refused to make the order asked for, and the 
question which we now have to decide is whether 
he was bound to make that order because both 
parties wanted it. In my opinion, by the new 
rules protection is given to all litigants for the 
sake of the poorer class. The conclusion at which 
Field, J. arrived was, that he would not consider 
it enough that both sides had consented, and I 
think he was right; I think he exercised his 
discretion rightly. The Divisional Court affirmed 
bis decision, but on the ground that he had no 
discretion to dispense with security. I have great 
doubt whether that is right, but I do not wish to 
decide asto this. We do not decide that security 
may not be dispensed with, but what we do decide 
is that under Order XXXI., r. 25, a judge is not 
bound otherwise to order simply because both 
parties choose to consent that he shall do s0. 

Appeal dismissed. 
M Solicitors for plaintiffs, W. A. Crump and Son. 

Solicitors for defendants, Plews, Irvine, and 

Hodges. 
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HIGH COURT OF JUSTICE, 


QUEEN’S BENCH DIVISION. 
Monday, Dec. 10, 1883. 


(Before Grove, J., Huppixston, B., and 
Hawkins, J.) 


GRUMBRECHT AND OTHERS 9. PARRY. (a) 


Practice—Loss of cargo—Interrogatories—Appli- 
cation to strike out under Order XXXI. r. 7. 


In am action by the shipper of goods against the 
shipowner to recover damages for non-delivery 
the defendant admitted. that the goods were not 
delivered, and alleged that he was prevented, 
from delivering them by the perils and casualties 
excepted im the bill of lading. The plaintiffs 
delivered interrogatories for the purpose of 
showing that the ship was unseaworthy when ehe 
left the port, and sank soon afterwards in conse- 
quence of a pipe or cock having been left open. 

The defendant applied, under Order XXXI., r. 7, 
lo strike out the interrogatories om the ground 
that they were unnecessary, proliz, and oppres- 
sive. 

Held, that the interrogatories could not be allowed ; 
they were not based upon facts which must 
inevitably occur in the ordinary course of the 
voyage, and there was nothing to show they were 
not purely hypothetical; they were also objec- 
tionable upon the ground that the plaintiffs case 
was complete on the admission by the defendant 
of non- delivery, and they were put for the purpose 
of finding out and anticipating what the defen- 
dant’s case was. 

Bolckow, Vaughan, and Co. v. Fisher (47 L. T. Rep. 
N. S. 724; 5 Asp. Mar. Law Cas. 20; 10 Q. B. 
Div. 161) distinguished. 


THIs was an action to recover damages for the non- 
delivery of certain goods POP by the plaintiffs 
on the defendant's ship William Hartmann, to be 
carried from Glasgow to Lisbon. 

The statement of claim alleged that in the 
month of Dec. 1882 the plaintiffs delivered to the 
defendant certain goods to be carried from 
Glasgow to Lisbon upon the terms of a bill of 
lading, by which the goods were to be delivered 
2t Lisbon in the like good order and condition in 
which they were shipped, certain perils and 
casualties excepted; that the goods were not 
delivered and the defendants were not prevented 
from delivering them by any of the excepted 
perils and casualties. The plaintiffs further 
alleged that at the time the vessel sailed she was 
not seaworthy, and not reasonably fit to carry the 
goods to their destination. 

The defendant admitted in the statement of 
defence that the goods were not delivered at 
Lisbon, buf denied that the vessel was unsen- 
worthy or not reasonably fit for the voyage, 
and further alleged that amongst the perils 
and casualties excepted by the bill of lading 
were accidents from machinery, boilers, steam, 
and any other accidents of the seas, rivers, and 
steam navigation of whatever nature and kind 
Soever; and the defendant was prevented from 
conveying the said goods in the said voyage and 
delivering them at Lisbon by reason of such 
excepted perils and casualties, and not otherwise. 

The plaintiffs delivered twelve interrogatories 


- Reported by H. D, Bonsey, Esq., Barristerat-Law. 
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io the defendant for the purpose of showing that 
the vessel sank in consequence of some pipe or 
cock having been left open when the vessel left the 
port. The defendant took out a summons under 
Order XXXL, r. 7 (a), calling upon the plaintiffs 
to show cause why nine of the interrogatories 
should not be struck out. The learned judge at 
chambers refused to strike them out, affirming the 
refusal of the master, and thereupon the defendant 
appealed to the Divisional Court. 


The interrogatories objected to were as follows: 


3. Did not the William Hartmann leave Glasgow and 
depart on the voyage in the said bill of lading mentioned 
between 7 and 8 p.m. of the 20th Dec. 1882, or at some 
other and what time? 

4. Did not the master shortly after, and whether or 
not at about 9 p.m., discover that the vessel had taken 
a list to port, and did he not about five minutes later, or 
at some other and what time, find that there was water 
over the stoke-hole plates, and that the port side of the 
engine-room platform was flooded? Were not the fires 
shortly after washed out by the water? Was not the 
vessel some distance above Dowling when the list was 
discovered ? 

5. Was not a tug engaged by the master, and did not 
the tug tow the William Hartmann as far as Carladyke 
Bay, near Greenock, and did not the vessel there sink 
a about midnight, or at some other and what time and 
place ? 

6. Did not the master on the following day engage a 
diver, and did not the diver go down into the engine- 
room, and did he not close the injection cock, or some 
other and what cock or aperture, and whether or not 
which he found open ? 

7. State exactly what the diver did, and what steps 
were taken by him with a view to stopping the entrance 
of water and enabling the ship to be floated? 

8. Was not the ship then pumped ont and floated, and 
taken to the Albert Quay, Greenock? Did she make any, 
and what water after the cock or aperture found by the 
diver had beer closed by him, and if so state to the best 
of your knowledge, information, and belief, the cause of 
the leak which remained. 

9. Describe exactly to the best of your knowledge, 
information, and belief, the aperture through which the 
water which caused the vessel to sink entered, and ex- 
plain how the water had entered the vessel by means 
of such aperture. If the water did not enter the vessel 
direotly from the aperture, state through what pipes, 
tubes, cocks, or other apparatus the water passed before 
it could escape into the bilges of the vessel. 

10. Give the diameter or size of the aperture and also 
the diameter or size of the smallest pipe, tube, or cook 
through which the water would have to pass before it 
could escape into the bilges of the vessel. 

11. Was the vessel surveyed at Greenock and elsewhere 
to ascertain the cause of her sinking? State to the beat 
of your knowledge, information, and belief, how the aper- 
ture by which the water had entered the vessel came to 
be open, and state on what facts or appearances you base 
your opinion. 

12. If you are unable to answer the above interroga- 
tories from your personal knowledge, you are required 
to make full inquiry of the master, officers, and crew of 
the steamer, or such other of your servants as may be 
cognisant of the matters inquired after, and to make 
answer from the information so obtained from them. 


Fox for the defendant.—The plaintiffs’ case is 
complete upon the pleadings, and the burden of 
proof is upon the defendant to show that the 
cause of the loss was within the excepted perils. 
Interrogatories are admissible on two grounds— 
to obtain information, and to facilitate proof; but 


(a) Order XXXI., r. 7: Any interrogatories may be 
set aside on the ground that they have been exhibited 
unreasonably or veratiously, or struck outon the ground 
that they are prolix, oppressive, unnecessary, or scan- 
dalous; and any application for this purpose may be 
made within seven days after service of the inter- 
rogatories. 


Vou. Y., N.S. 


the plaintiffs cannot bring these interrogatories 
within either of those rules. They have all the 
information as appears from the interrogatories, 
and they donot want to prove anything, because 
the defendant admits that the goods were shipped 
at Glasgow, and not delivered at Lisbon, The 
plaintiffa will rely on Bolckow, Vaughan, and Co. 
v. Fisher (5 Asp. Mar. Law Cas. 20; 47 L. T. 
Rep. N. 8. 724; 10 Q. B. Div. 161), but in that 
case the interrogatories had been answered, and 
the only question was the sufficiency of the 
answer. Here we are applying to strike out 
the plaintiffs’ interrogatories, and refase to 
answer them at all. Under the old rules we 
should have had to take the objection in answer, 
but the new rule is much wider. I submit they 
are unnecessary, prolix, and oppressive within the 
meaning of Order XXXL, r. 7. 


Barnes for the plaintiff.—I contend that the 
interrogatories are uecessary for the plaintiffs 
case, and also that they are not within rule 7 of 
Order XXXI. A main issue in the case is, 
whether the vessel was seaworthy when she left 
the port, and the interrogatories are necessary to 
prove that she was not. The defendant cannot 
take advantage of the excepted perils if the ship 
was unseaworthy when she left the port, and 
the plaintiffs have alleged that in the statement of 
claim : 

. The State Line Steamshy 
Sai at Cas. 516; 37 L. T. 
App. Caa. 72. 

If the defendant can bring his case within the 
excepted perils the burden of proof is shifted 
back on to the plaintiffs, and the interrogatories 
are necessary for the purpose of rebutting the 
proof that the vessel was seaworthy. A party may 
interrogate in order to meet a case which he 
anticipates will be the case of the defendant. 
(Hawkins, J.—The owners have no knowledge of 
these facts, and if they merely say that they have 
been told that certain circumstances existed, and 
that they believe it to be true, could you put that 
in evidence in support of your case P] Yes, every 
person who is interrogated is bound to answer to 
the best of his belief, and if he states that he 
believes a certain thing to be trae it is an admis- 
sion. The case of Bolckow, Vaughan and Co. v. 
Fisher (ubi sup.) is directly in point. He also 
cited 

Eade v. Jacobs, 37 L. T. Rep. N.S. 621; 3 Ex. Div 


Company, 3 Asp. 
Rep. N.S. 333; 3 


E Ae v. Corporation of London, 2 Mao. 

philips v- Routh, 26 L. T. Rep. N.S. 845; L. Rep. 

nar v. Gaskill, 47 L. T. Rep. N.S. 566; 
20 Ch. Div. 519. 

Grove, J—In this case certain interrogatories 
are objected to by the defendant, who asks that 
they may be struck out under Order XXXL, 
r. 7, which provides that interrogatories may be 
get aside on the ground that they have been ex- 
hibited unreasonably or vexatiously, or strack ont 
on the ground that they are prolix, oppressive, 
unnecessary, or scandalous. I am of opinion that 
these interrogatories have been exhibited un- 
reasonably, and that they are vexatious, and to 
some extent oppressive. They throw upon the 
defendant an unreasonable burden, and on these 
grounds I think that on the whole they should 
be struck out. I do nob say that some parts of 
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them may not be admissible, but, if I was to go ! defendant. 


through them for the purpose of dissecting them 
and say what particular part was good and what 
bad, I should be taking upon myself the burden of 
settling the interrogatories, and that is not any 
part of the business of this court. "We must deal 
with them as & whole, and on a question of prin- 
ciple. There are twelve interrogatories, and ten 
of them are objected to. I need not go through 
them all, but I will read those which are most 
objectionable. [The learned Judge read most of 
the interrogatories.) Now are these reasonable P 
They do not ask whether certain things happened 
or were done which might be expected in the 
ordinary course of navigation, but they assume 
that a cock was left open, and that a diver wen: 
down to examine it without giving in the slightest 
degree the source of their information. The 
plaintiff might have obtained the information 
upon which he bases these interrogatories from a 
newspaper. It is said that, if this is so, and the 
facts are not true, the defendant has only to deny 
them; but it is to be deemed a part of our 
system that a man may ask his opponent 
anything which he chooses even from his 
imagination, and not only ask him, but compel 
him to make inquiry from other persons? 
It appears to me that would be carrying interro- 
gatories to a most unreasonable and oppressive 
extent, and would add to the expense and defeat 
the object of interrogatories altogether. 


I do not feel myself bound by the case of 
Bolckow, Vaughan, and Co. v. Fisher (ubi 
sup.) because I think i; may be distinguished 
on two grounds. The main distinction is, that 
in that case they had answered, but insufficiently, 
and it was shown by their answers that, 
although they had no personal knowledge of 
the facts, they did know by their servants; then 
again, in that case there was no application to set 
aside the interrogatories, and therefore the party 
interrogated had undertaken to answer them, and 
the objoction was taken by the other side that the 
answers were insufficient. The interrogatories in 
that case were not based upon a mere hypothetical 
state of facts as in the present case, but were 
directed to those circumstances which must occur 
in the ordinary course of navigation, and to the 
inevitable events which must have happened in 
the ordinary course of the voyage. That is entirely 
different from the present case, where there is no 
reason to believe that the facts were not invented 
by the plaintiff, except perhaps that a person would 
not be likely to put a series of interrogatories 
without some foundation. For these reasons I do 
not consider myself bound by the case of Bolckow, 
Vaughan and Co. v. Fisher (ubi sup.), and I am of 
opinion that this appeal should be allowed. 


HuppuzsroN, B.—I havesome difficulty inarriving 
at a conclusion in this case, in consequence of the 
decision of the Court of Appeal to which my 
brother Grove has referred. I think in all these 
cases it is a matter of discretion of the judge, and 
he must be guided by the information he is able 
to obtain as to the facts, and whether the interro- 
gatories will facilitate proof. The real object of 
these interrogatories appears to be to anticipate the 
defendant’s case, or to meet the case which the 
plaintiff anticipates the defendant will set up. The 
plaintiffs case is complete on the proof of ship- 
ment and nor delivery which is admitted by the 


Then the defendant relies upon 
the exception in the billof lading, and in order to 
meet that, and for the purpose of finding out what 
the defendant’s case will be, these questions are 
asked by the plaintiff. I do not think that is 
allowable, and I therefore am of opinion that these 
interrogatories cannot be allowed. Now comes 
the difficulty to which I referred, namely, the case 
of Bolckow v. Fisher (ubi sup.) which was decided 
by the Court of Appeal, and which seems to 
embrace all the points in this case, and I own Ido 
not see clearly the distinction between that and 
the present case, which my brother Grove has 
pointed out. I have no doubt that these interro- 
gatories ought not to be allowed, and although I 
feel pressed by the case of Bolckow v. Fisher, I 
think there may be a distinction, and I do not, 
therefore, dissent from the judgment of my 
brother Grove, and I am of opinion that the inter- 
rogatories should be struck ont. 


HawkINS, J.—I am of the same opinion, and I 
think these interrogatories should be struck out, 
on the ground that they are prolix, unnecessary, 
and vexatious under Order XXXI., r. 7. Long 
before these rules the law on this subject was 
laid down by James, L.J. in the case of Saull v. 
Browne (30 L. T. Rep. N.S.697; L. Rep. 9 Ch. 
App. 346) in the following terms: “The rule 
is quite clear that a person answering is 
obliged to answer fully, unless he can make 
out an exceptional case, viz. that the dis- 
covery is sought vexatiously or oppressively, 
or is discovery which it will be burdensome or 
injurious to the defendant to give, and which 
probably may never be used at all. The court in 
such a case, as was said in Elmer v. Creasy 
(29 L. T. Rep. N.S. 129 & 632; L. Rep. 9 Ch. 
App. 73), may be trusted to exercise a proper 
control over any attempt on the plaintiff’s part 
to press for any such minuteness of discovery 
as would be either vexatious or unreasonable, as 
indeed it can do in every case in which it is 
satisfied that any kind of discovery ia required 
vexatiously or oppressively.” I am of opinion, 
therefore, that the interrogatories should be struck 
out. 

Appeal allowed. 

Solicitors for the plaintiffs, Waltons, Bubb, and 
Walton. 

Solicitors for the defendants, Parker, Garrett, 
aud Parker. 


PROBATE, DIVORCE, AND ADMIRALTY 
DIVISION. 
ADMIRALTY BUSINESS. 
Monday, July 30, 1883. 
(Before Sir James HANNEN.) 
Tae TuvATIRA (No. 125). (a) 

Collision — Consequential damage — Registrar's 

report— Objections — Practice. 

A report of the registrar and merchanis does not 
necessarily stand confirmed by reason of the 
defendants failing to take objection thereto within 
the time provided for in rule 117 of the Admiralty 
Court Rules 1859, so as to absolutely entitle the 


plaintiffs to payment to them by the defendants 
of a sum of money which the court is of opinion 


(a) Reported by J. P. ASPINALL and F, W, Raikes, Esqrs., 
Barristers-at-Law, 
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ought mot to have been allowed them in the 

report. 

The court has power to extend the time within 
which objection to the report of the registrar and 
merchanis may be taken. 

In a case of total loss at sea by collision, a ship- 
owner who has cargo of his own on board is 
entitled to recover, in lieu of freight, what would 
have been the enhanced value of the cargo at its 
destination, less the expenses of earning that 
value, aud that is the proper form of claim, and 
mot a claim for expenses in making the ship fit 
for sea, Sc. 

TxIs was a motion by the plaintiffs in a damage 
action (1882 O. No. 125, fo. 125) for an order that 
the registrar's report, dzted lith July 1882, 
should be confirmed, and that the defendants 
should pay to the plaintiffs the sum of 10007., 
being the balance of the sum by the said report 
found due from the defendants to the plaintiffs, 
together with interest thereon, and that in default 
of such paymert within fourteen days the plaintiffs 
should be at liberty to sign judgment, and issue 
execution for the said amount and interest. 

The action arose out of the loss of the vessel 
Atmosphere and her cargo in consequence of a 
collision between her and the vessel Thyatira on 
the 27th Jan. 1882. On the 27th April the defen- 
dants admitted liability, and agreed to a reference 
to the registrar and merchants to assess the 
amount of the damage. 

The plaintiffs thereupon brought in a claim for 
the value of the Atmosphere and her cargo, and 
the costs of the necessary disbursements to send 
her to sea. 


The report of the registrar was as follows: 


Whereas the defendants have admitted liability for the 
damage caused to the plaintiffs by the collision in 
question in this action, subject, however, to a reference 
to the registrar assisted by merchants, to assess the 
amount thereof. Now I do most humbly report that I 
have, with the assistance of Messrs. Sidney Young and 
Thomas Sellar, of London, merchants, carefully examined 
the olaim filed by the plaintiffs, together with the 
accounts and vouchers, and the papers and proceedings 
brought in, and having on the 6th July 1882 heard the 
evidence of John Starr de Wolf, H. E. Betts, and John 
Herron on behalf of the plaintiffs, and also what was 
urged by the solicitors on both sides, I find that there is 
due to the plaintiffs, for the damages proceeded for, the 
sum of 62691. 1s. 7d., together with interest thereon at 
the rate of 4 per cent. per annum, as stated in the 
schedule here annexed, 


Schedule. 
Claimed. Allowed. 

Value of the ship Atmo- 

sphere, 1378 tons ............ £4455 0 0 £41001 0 
Neceseary disbursements ti 

send vessel to sea...... . 60211 8 576 7 6 
Advances paid to orew...... "559 "50 
Balance of wages paid to 

prj Md Wesen M eer mI MI do 1441 6 
Care Orie adco ce ps 823 7 10 823 7 10 

[The balance of the sum found due was in respect of 


the effecta of the crew, which is not material.] 


After this report had been issued, but before 
the money found due therein had been paid over 
to the plaintiffs, Messrs. Cockbain, Allardice, and 
Co. made aclaim upon the owners of the Thyattra 
for 10000. in respect of advanced freight, under 
the following circumstances: 'The owners of the 
Atmosphere had, at the time of the collision, on 
board the Atmosphere cargo belonging to 
themselves. This cargo had been lost by reason 
of the collision. 


had been advanced to the owners of the Atmosphere 
by Messrs. Cockbain, Allardice, and Co., who took 
as security an assignment of a policy of insurance 
on the freight, and a bill of lading, signed by the 
master of the Atmosphere, and endorsed by him 
with a receipt of 10001. on account of freight 
named in the bill of lading. Messrs. Cockbain, 
Allardice, and Co. now claimed that they were 
entitled to recover this 10007. from the owners of 
the Thyatira, by whose wrongful act they alleged 
it had been lost. , 

In consequence of this claim it was arranged (as 
seen by the correspondence hereinafter met oub) 
that the amount found due by the report, less the 
sum of 10001., should be paid to the owners of the 
Atmosphere, aud that the 10007. should b^ 
deposited in a bank pending the action (1882 
C. N. 3222, fo. 283) brought by Messrs. Cockbain, 
Allardice and Co. The sum of 10001. was 
accordingly deposited in the joint names of the 
parties’ solicitors. 

The following is the correspondence referred to: 

On the 7th March 1883 the plaintiffs’ solicitors, 
Messrs. Stokes, Saunders, and Stokes, wrote tothe 
defendants’ solicitors, Mesars. Pritchard and Sons, 
as follows : 

21, Great St. Helens, London, E.C., 7th March 1883. 
Dear Sirs.—Thyatira.—We wish you to distinctly 
understand that, although we have consented to the 
deposit of the 10001. in the joint names of our Mr. Stokes 
and Mr. Freshfield, we do notadmit, and never did intend 
to admit, that that sum, which was recovered in the 
damage action, can be applied to the payment of Messrs. 
Cockbain’s claims, You will please therefore accept this 
as notice that, whatever be the result of the action by 
Messrs. Cockbain, we shall apply to the Admiralty 
Division for an order for the payment to our clients of 
the 10002. deposited.—Yours, truly, SToxES, SAUNDERS, 
and Stokes. Messrs. Pritchard and Sons. 


To this Pritchard and Sons replied as follows : 

9, Gracechurch-street, London, E.C., 7th Maroh, 1883. 
Dear Sirs.—Thyatira.— We quite understand this deposit 
is made on the terms mentioned in your letter of this day's 
date, and that should Messrs. Cockbain, Allardice, and 
Clo. succeed in their claim (which by the way we do not 
at all anticipate), a question may arise between you and 
us as to the payment of the deposit.—Yours truly, 
PRITCHARD and Sons. Messrs. Stokes, Saunders, and 
Stokes. 

The action of Messrs. Cockbain, Allardice, and 
Co. was heard on the 38th June 1882, by Sir James 
Hannen, who, after consideration, delivered judg- 
ment on 9th July in favour of the plaintiffs, find- 
ing that the 10007., although not strictly speaking 
advanced freight, was enhanced value of the 
cargo at its destination, and as such might be 
recovered by the plaintiffs: (5 Asp. Mar. Law Cas. 
147; 49 L.'T. Rep. N.S. 406; D. Rep. 8 P. Div. 155.) 

The Admiralty Court Rule (1859), No. 117, 
referred to in the argument, is as follows : 

A proctor intending to object to the registrar's report 
shall within six days from the filing of the report file in 
the registry a notice, a copy of which shall have been 
previously served on the adverse proctor, and within a 
further period of twelve days he shall file his petition in 
objection to the report. (a) 


J. P. Aspinall for the plaintiffs, in support of 
the motion.—Under the terms of the Admiralty 
Court Rule (1859) No. 117, it is now too late for 
the defendants to take objection to the registrar's 
report, which has become confirmed by lapse of 
time and the practice of the court. By the 


(a) The worda of Order LVI., r. 11, of “ The Rules of 
the Supreme Court 1883’’are the same with the exception of 


Previous to the collision 10002. ! the word '* solicitor ” being substituted for proctor.—Ep, 


180 


MARITIME LAW CASES. 


n a a I u uuaa 


Apx.] 


report it has been found that we are entitled to ’ 


this 10007. Moreover, the defendants cannot go 
reing that report, which finds that this 10007. is 
ue to us. 


Bucknill, for the defendants, contra.—The very 
fact of this application by the plaintiffs is con- 
clusive that the report does not stand confirmed 
by mere lapse of time. This 10007. was to be 
kept back until the liability of the defendants to 
Messrs. Cockbain, Allardice, and Co. had been 
ascertained. They have been found liable for 
10001. to Messrs. Cockbain, Allardice, and Co., and 
their liability to the plaintiffs in the damage 
action, having regard to the decision in Messrs. 
Cockbain’s action, should be re-investigated. 

Aspinall, in reply. 

Sir James Hayney.—This application is made 
to me now, and I have to consider whether or not 
I can see any reason why I should make the order 
which I am called upon-to make. If, as Mr. 
Aspinall has suggested, but not argued—certainly 
has not supported by authority—it was not 
necessary to come to me, he can do whatever the 
practice of the court allows him to do. But 
judging by analogy derived from the practice of 
those courts with which I have been conversant 
during all my professional life, I can only say that 
if Lam called upon to make an order I must see that 
it is right that I should make it. As the facts 
stand in this case, I am of opinion that it is not 
right that I should make the order confirming the 
registrar's report. With regard to the periods of 
time that have been referred to in tbe practice, 
these are not absolutely binding upon the court. 
Tbe court can for good reason extend the time, 
and had I been asked, when the parties began to 
see what questions might arise in this case, to 
extend the time in order that these questions 
might be raised, I should certainly have done 80; 
but as a matter of fact, when the parties did begin 
to see what questions might arise, they came to an 
agreement between themselves that this 10002. 
should be deposited to abide the determination 
of the very question which I have to determine 
to-day. J therefore consider that it is “at large,” 
and I am entitled to consider what is right to be 
done between these parties. Now it is plain from 
my point of view {I may be wrong, in which case 
I shall be set right by a superior authority) that 
the owners of ship and cargo brought in their claim 
ona mistaken footing, and that they take credit 
to themselves as it were, I find from the registrar's 
report, for not claiming anything in respect of 
freight, and so they brought in, instead of a claim 
in respect of freight, a claim for expenses in 
making the ship fit for sea and so on. In my 
judgment the proper form of claim would have 
been for enhanced value in lieu of freight. Of 
course from that would have to be deduoted the 
expenses of earning that enhanced value in lieu of 
freight. The registrar has not made his report 
upon that footing at all, but, misled by the form 
of the contention between the parties at that time, 
has awarded a sum for making the ship fit for sea 
and so on. 

Now, having arrived at the conclusion that I 
have, viz., that 10001. of the enhanced value has 
to be paid to those to whom it has been 
assigned as security, there remains the balance of 
the enhanced value, which may be recovered. 
What that will be is a question of figures, and I 


Tue Erros. 


[Apm. 


will not enter at all or attempt to enter into the 
computations which Mr. Aspinall has been 
instructed to lay before me. They may be 
correct, but, as I see that the registrar proceeded 
upon what I consider an incorrect basis in bis 
original report, [decline to confirm it. I therefore 
send it back tohim to report in conformity with the 
principle in the case which I have already decided 
of The Thyatira (ubi sup.), and with the further 
light which may be derived from the observations 
I have made on this occasion. 


Solicitors for the plaintiffs, Stokes, Saunders, 
and Stokes. 

Solicitors for the defendants, Pritchard and 
Sons. 


Tuesday, Nov. 13, 1883. 
(Before Sir James HANNEN.) 
Tur Erros. (a) 


Practice—Botiomry action—Default action— Affi- 
davit of service—— Writ— Order XIII., v. 2. 


A plaintiff in an wndefended bottomry action must, 
before he can obtain judgment by default, in 
addition to filing an affidavit of service in the 
Registry, aa provided by Order XIIL, r. 2, annex 
thereto the original writ. 


Tuis was a motion for judgment by the plaintiffs 
in an undefended bottomry action instituted upon 
two bonds against the foreign ship Eppos. No 
appearance had been entered in the action. 

The plaintiffs were now moving the court to 
eno for the validity of the two bonds and 
or condemnation of the defendants in the sums 
due thereon and costs. 

Order XIIL, r. 2, provides that 

Where any defendant fails to appear toa writ of sum- 
mons, and the plaintiff is desirous of proceeding upon 
default of appearance under any of the following rules 
of this Order, or under Order XV., r. 1, he shall, before 
taking such proceeding upon default, file an affidavit of 
service, or of notice in lieu of service, as the case 
may be. 

In compliance with this rule the plaintiffs hud 


filed an affidavit of service, but bad not annexed 
the writ. 


F. W. Raikes, for the plaintiffs, in support of 
the motion.—No appearance having been entered 
by the defendants, the plaintiffs have satisfied the 


requirements of Order XIII., r. 2, and now move 
for judgment. 


Sir James HANNEN.—I am told that hitherto the 
practice of the registry has been that the plaintiff 
should, on filing the affidavit of service, annex to 
it the original writ. I allow the motion on con- 
dition that the plaintiffs file in the registry a 
fresh affidavit of service and annex the original 
writ. 

Solicitors for the plaintiffs, Ingledew and Ince. 


(a) Reported 


J. P. AsPINALL and F, W. Raikes, Haqrs., 
Barristers-at-Law. 
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Tuesday, Dec. 4, 1883. 


(Before Sir James Hannen and Burr, J.) 
Tur HUMBER. (a) 


Practice—Appeal from County Court—Court of 
Passage—31 & 32 Vict. c. 71, ss. 26, 27—38 4 39 
Vict. c. 50, 8. 6. 

The power conferred by sect. 27 of the County 
Courts Admiralty Jurisdiction Act 1868 to 
extend the time within which an instrument of 
appeal may be lodged, provided sufficient cause 
be shown, is not altered or curtailed by sect. 6 of 
the County Courts Act 1875, this latter section 
merely providing an alternative mode of appeal. 

Tris was a motion before the Divisional Court of 

the Probate, Divorce, and Admiralty Division by 

the plaintiffs in a damage action for leave to file a 

notice of appeal from the decision of the judge of 

the Court of Passage at Liverpool, and for leave 
to adduce further evidence at the hearing of the 
appeal. 

The collision which gave rise to the action 
occurred between the Russian schooner Siber, 
belonging to the plaintiffs, and the steamship 
Humber. At the time of the collision the Humber 
was in charge of a pilot by compulsion of law. 

The action came on for trial on the 17th Oct. 
1883 in the Court of Passage at Liverpool, before 
the judge, assisted by nautical assessors. The 
learned judge found the pilot of the Humber solely 
to blame, and pronounced against the plaintiffs’ 
claim and the defendants’ counter-claim. Against 
this decision the plaintiffs appealed. 

Immediately after this decision the plaintiffs, 
who were resident abroad, were telegraphed to by 
their solicitors for instructions. Their answer, 
received on the 26th Oct., was to appeal at once. 
On the next day, which was the tenth day after 
the trial, and therefore the last day for lodging 
the instrument of appeal, the plaintiffs’ and 
defendante’ solicitors attended before the deputy- 
registrar of the Court of Passage for the purpose 
of fixing the amount of security for costs to be 
given under 31 & 32 Vict. c. 71, s. 26. The 
question of security was then discussed and 
adjourned by the deputy-registrar, without pre- 
judice to tbe plaintiffs’ right to lodge notice of 
appeal on that day. Notice of appeal was accor- 
dingly lodged in the Admiralty District Registry 
at Liverpool on the 27th Oct., and a cross-notice 
of appeal was also lodged by the defendants. An 
order was subsequently made for security to be 
given by both parties by cash deposit in court of 
401., and such deposit was made. The defendants 
subsequently gave notice of their objection to the 
plaintiffs’ notice of appeal on the ground that it 
was bad, as the security had not been given before 
the notice was lodged. 

With regard to fresh evidence it was alleged in 
an affidavit filed on behalf of the plaintiffs that 
the only witnesses from the deck of the Humber 
called by the defendants were the pilot and master, 
although at the time of the collision there were 
others of the crew on deck, and that after the trial 
two members of the crew of the Humber who had 
been on deck at the time of the collision had made 
statements to the plaintiffs’ solicitor which strongly 
supported the plaintiffs’ contention that the col- 
lision was due to the negligence of the crew of 
the Humber, and not to the pilot. 


(a) Reported by J. P. Asrinatu and F, W., Rarxzs Esqrs., 
Barristers-at-Law. 


The sections in the Acts of Parliament referred 
to are as follows :— 

The County Courts Admiralty Jurisdiction Act 
(91 & 32 Vict. c. 71) 1868, ss. 26, 27 : 


Seot. 26. An appeal may be made to the High Court of 
Admiralty of England from & final decree or order of & 
County Court in an Admiralty cause, and by permission 
of the judge of the County Court from any interlocutory 
decree or order therein, on security for cost being first 
given, and subject to such other provisions as such orders 
shall direot. 

Sec. 27. No appeal shall be allowed unless the instru- 
ment of appeal is lodged in the registry of the High 
Court of Admiralty within ten days from the date of the 
decree or order appesled from; but the judge of the 
High Court of Admiralty may, on sufficient cause being 
shown to his satisfaction for such omission, allow an 
appeal to be prosecuted, notwithstanding that the instru- 
ment of appeal has not been lodged within that time. 


ape County Courts Act 1875 (38 & 39 Vict. 
c. 50): 


Seot. 6. In any cause, suit, or proceeding, other than 
a proceeding in bankruptoy, tried or heard in any County 
Court, and in which any person aggrieved has a right of 
appeal, it shall belawful for any person aggrieved by the 
ruling, order, direction, or decision of the judge, at any 
time within eight days after the same shall have been 
made or given, to appeal against such ruling, order, 
direction, or decision by motion to the court to which 
such appeal lies, instead of by special case, euch motion 
to be ex parte in the first instance, and to be granted on 
such terms as to costs, security, or stay of proceedings 
as to the court to which such motion shall be made shall 
seem fit, And if the court to which such appeal lies be 
not then sitting, such motion may be made before any 
judge of a superior court sitting in chambers. And at 
the trial or hearing of any such canse, suit, or proceeding 
the judge at the request of either party shall make a note 
of any question of law raised at any such trial or 
hearing, and of the facts in evidence in relation thereto, 
and of his decision thereon, and of his decision of the 
cause, suit, or proceeding, and he shall at the expense of 
any person or persons, being party or parties in any snch 
cause, guit, or proceeding, requiring the same for the 
purpose of appeal, furnish & copy of such note, or allow 
a copy to be taken of the same by or on behalf of such 
person or persons, and he shall sign such copy, and the 
copy so signed shall be used and received on auch motion 
and at the hearing of such appeal. 


W. G. F. Phillimore, for the plaintiffs, in support 
of the appeal. [At the close of the plaintiffs’ 
arguments in support of fresh evidence being 
adduced, their Lordehips informed Dr. Phillimore 
that he had failed to show sufficient reasons to 
justify them in acceding to that part of his appli- 
cation, und requested him to argue the other point, 
viz. whether or not their power to extend the 
time within which the instrument of appeal is to 
be lodged was taken away by 38 & 39 Vict. c. 50, 
s. 6.) —T'he court still has discretion under 31 & 32 
Viet. c. 71, s. 27, to enlarge the time within which 
the instrument of appeal may be lodged. This 
power is not taken away by 38 & 39 Viot. c. 50, 
8.6, which merely provides au alternative mode 
of appeal There is nothing in the later Act 
which in terms repeals the mode of appeal pro- 
vided in the earlier Act. Since the later Act has 
been in operation, appeals have been brought 
under the provisions of the earlier Act: 

The Amstel, 2 P. Div. 186.; 3 Asp. Mar. Law Cas. 
488 ; 37 L. T. Rep. N. S. 138; 

The Ganges, 4 Asp. Mar. Law Cas. 317; 5 P. Div. 
247; 43 L. T. Rep. N.S. 12. 

Myburgh, Q.C. (with him T. T. Bucknill) for 
the defendants.—In neither The Amstel (ubi sup.) 
nor The Ganges (ubi sup.) was this point argued 
or decided. Seeing the importance or uniformity 
of practice, it is unreasonable to contend that the 
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only effect of the later Act is to provide a new 
form of appeal. There is authority for saying 
that the court has no power to extend the time 
for moving by way of appeal against a decision of 
a County Court beyond the eight days limited by 
sect. 6 of the County Courts Act 1875: 

Tennant v. Rawlings, 4 C. P. Div. 133. 

The Presipent (Sir J. Hannen).—I am of 
opinion that we still have discretionary power to 
extend the time within which the instrument of 
appeal may be lodged, and that we ought to grant 
this application, because it is plain that this 
difficulty has arisen from a mere slip, the ciroum- 
stances of which were known to the defendants at 
the time. Therefore no wrong will be done by 
extending the time. It is not as if the parties 
had been lying by, and then made this application 
as an afterthought. I think, therefore, there 
ought to be an extension of the time. I myself 
cannot see what answer there is to this, that by 
sect. 27 of the earlier Act discretion is given to the 
court to extend the time, and there is nothing in 
the later Act which says this is repealed. 

Burr, J.—I am of the same opinion. I am 
under the impression that the Act of 1875 merely 
provided & new mode of appeal, but did not take 
away thethen existing form of appeal. InthatIam 
fortified by en existing order referred to in Mr. 
Pitt-Lewis's County Court Practice, at page 577. 
He says: “In reference to appeals by motion 
under the County Couris Act 1875, s. 6, it is 
provided by the County Court Rules 1876 as 
follows : ‘The foregoing rules in this Order shall 
not apply to appeals by motion, but such appeals 
may be had under the provisions of sect. 6 of the 
County Courts Act 1875.’ Order XXIX., r.12.” Now 
what does that show? ‘Why, that there is another 
mode of appeal, that is, the old mode under the 
County Courts Admiralty Jurisdiction Act of 1868. 
Therefore, as the President has said, the section 
conferring this discretion is not repealed by the Act 
of 1875, and accordingly I agree with him, and 
think the time should be extended. 

It was accordingly ordered that the notice of 
appeal and cross-notice of appeal should be lodged 
within three days. 

Solicitors for the plaintiffs, Stone, Fletcher, and 
Hull. 

Solicitors for the defendants, Hill, Dickinson, 
LInghtbound, and Dickinson. 


HOUSE OF LORDS. 


June 8, 11, 12, and July 16, 1883. 


(Before the Log» CHANCELLOR (Selborne), Lords 
BLACKBURN and FirzGERALD.) 


Miuprep, GOYENECHE, AND Co. v. MasPONS Y 
Hermano. (a) 


ON APPEAL FROM THE COURT OF APPEAL IN ENGLAND. 


Principal and agent—Undisclosed | principal— 
Foreign consignor— Privity of contract—Set-off— 
Factors Act (6 Geo. 4, c. 94). 

Where goods are consigned to persons who, knowing 
that the consignor is acting for an undisclosed 
principal, insure the goods whilst on their voyage 
in their own names for the benefit of all parties 


(a) Reported by C. E. Maven, Esa 2 Barrister-at-Law. 


interested, and on the ship carrying the goods 
being totally lost, receive the money due on the 
policy, the undisclosed principal is entitled to 
recover this money (less expenses in respect of the 
insurance) against the consignees, who cannot set 
tt off against the balance of their general account 
with the consignor. 
The appellants, an English firm, traded with a 
Spanish shipping agent at Havannah, and a 
Cargo oF goods was consigned to them through him 
by the respondents, who were Spanish merchants 
at Havannah. 
The appellants knew that the agent was acting for 
an undisclosed principal. ^ They insured the 
cargo Vn their own names for the benefit of all 
parties interested, and, on the ship being totally 
st, recewed the money due on the policy. 
shipping agent having become insolvent, the 
respondents claimed the whole sum, less pre- 
mums and expenses. The appellants claimed a 
lien on the amount for the balance due to them 
= the agent on their general account with 
im. 
Held (afirming the judgment of the court below), 
there was privity of contract enabling the 
respondents to bring an action ogainst the appel- 
ants, and that the laiter had no right to any such 
lien as they claimed, 
Bemble, that the case was within sect. 1 of the 
Factors Act (6 Geo. 4, c. 94). 


Tars was an appeal from a judgment of the Court 
of Appeal (Jessel, M.R., Lindley, and Bowen, 
Miro in 9 Q: B. Div. 530, and 47 
ep. N, S. ; : t 
Maniaty, J. 918), reversing a judgment o 
The acts appear from the head-note, and also 
from the judgment of Lord Blackburn, and are 
set out in the report in the court below. 


Cohen, Q.C., Davey, Q.O., and Arbuthnot ap- 
peared for the appellants, and contended that there 


Was no privity of contract between the parties, 
and thereforethe plaintiffs, the present respondents, 
could not recover : 
New Zealand Land Com ny, v. Watson, 7 Q.B. Div 
Armairong rates N, SUN. B T 26 L. T 
rong, v. Stok .7 Q. B. ; ET 
Rep. NB s 2 es, L. Rep. 7 Q ; 


Hutton, v Bulloci ; 30 L. T. Rep. 
Monee 'ullock, L. Rep. 9 Q. B.572; p 


Elbinger Actien Gessellscha, tv. Claye, L. Rep. 8 Q.B. 
313; 28 L. T. Rep. N. S. js 

Secondly, the defendants had a right to set off 

€ claims against the agents, Demestre and 


Story on Agency, sect. 111 5 


Godin v. London Assurance Company, 1 Burr. 490 
2 Duer on Insurance, 285 ; 

i Arnould on Insurance, 5th edit., 210 ; 

Mann v. Forrester, 4 Camp. 60; 

Westwood, v. Beli, 4 Camp. 349 ; 


Xenos v. Wickham, L. Rep. 2 H. of L. 296; 16 L, T. 
Rep. N. S, 800; 
Power y. Butcher, 10 B. & C. 329. 
The case is not to be determined by Spanish law, 
but that law is material as showing the authority 
given by the respondents to Demestre and Co. 
See the Spanish Commercial Code, ss. 118, 119. 
The Solicitor-General (Sir F. Herschell, Q.C.) 
and Barnes, for the respondents, argued that the 
evidence showed the relationship between the 
respondents and Demestre was that of principal 
and agent, and that the appellants knew that 
Demestre had an undisclosed principal. The 
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contention of the appellants goes beyond any 
existing decision. In addition to the authorities 
cited on the other side, they referred to 


Man v. Shiffner, 2 Hast, 523; 
pra Lewis, 24 Ch. Div. 54; 48 L. T. Rep. 
N. dd; 


Fish v. Kempton, 7 C. B. 687 ; 

Semenza v. Brinsley, 18 C. B. N. S. 467 ; 

Lanyon v. Blanchard, 2 Camp, 597 ; 

Pannell v. Hurley, 2 Coll, 541; 

Bodenham v. Hoskins, 21 L. J. 864, Ch. ; 

aparte Kingston, L. Rep. 6 Cb. 632; 25 L. T. Rep. 
- 250; 


Es parte Cooke, 4 Ch. Div. 123; 35 L. T. Rep. N. S. 


Knatchbull v. Hallett, 13 Ch. Div. 696 ; 42 L.T. Rep. 
N.S. 421. 
The Spanish law has not the effect contended for 
by the appellants. 


Davey, Q.C. was heard in reply. 


At the conclusion of tho arguments their Lord- 
ships took time to consider their judgment. 


July 16.—Their Lordships guve judgment as 
follows : 


Lord BiíckBunN.—My Lords: I have come to 
the conclusion that the order appealed against is 
right, and should be affirmed. The dispute arises 
out of the insolvency of Demestre, Chia, and Co., 
a firm of merchants carrying on trade at the 
Havannah. The appellants, Mildred and Co., are 
merchants, trading in London, and were corre- 
spondents of Demestre, Chia, and Co., who, at the 
time they stopped payment, on the 18th Sept. 1880, 
were largely indebted on the balance of the account 
between them to Mildred and Co. On the 28th 
July 1880 Mildred and Co, received from 
Demestre and Co. a telegram in the following 
terms :—“ Insure all risks, 80007. Cargo tobacco, 
Spanish schooner Bachi, first veritas; destination 
Gibraltar; consigned to you." Their answer by 
letter was: “In accordance with your instruc- 
tions, we have opened a provisional policy for said 
amount, at the premium of 60 shillings per cent. 
sailing on 1st Aug., 80 shillings per cent. sailing 
on 20th Aug., 6l. 6s. after last date. To pay par- 
ticular average if ib amounts to 5 per cent. on 
each series of ten bales running numbers on 
landing. On receipt of shipping documents, we 
will have the policy duly extended." On the 3rd 
Aug. they received a further telegram, dated 31st 
July: “ Bachi despatched to day, will sail to-mor- 
row; insure 30007. more.” And they accordingly 
increased the provisional insurance to 11,0001. 
No explanation was given ot the trial as to wnat 
a provisional policy was, and I do not recollect 
ever to bave met with the phrase before; but this 
much is plain, that all the terms of the policy 
were agreed on, but that Mildred and Co. were 
not to make themselves liable to the underwriters 
for the premiums until they had in their posses- 
sion the shipping documents, so as to have some- 
thing on which they had a hold; and that they 
did make themselves liable for the premiums as 
soon as, and not till, they had got those shipping 
documents. On the 9th Aug. they received a 
letter from Demestre and Co., inclosing the 
charter- party of the Bachi. I shall have toread that 
letter afterwards. I need at present only say that 
the charter-party was in the name of Demestre 
and Co. On the 17th Aug. they received a letter 
dated 31st July, which I shall also have to read. 


It is enough at present to say that it inclosed the | 


| bills of lading and invoice of the cargo of tobacco 
per Bachi, and that both of these were in the 
name of Demestre and Co., and that the letter 
repeated the telegram, stating that “the Bachi 
was despatched to-day, Saturday, will sail to- 

morrow.” Mildred and Co., now having the 
shipping documents, proceeded to have the 

policies, to use their own phrase, extended. The 
first was a policy with the Royal Exchange Assur- 

ance Company, in tbe ordinary form of the 
policies of that company: “ Mildred, Goyeneche, 
and Co., as well in their own name as for and in 
the names of every other person or persons to 

whom the same doth, may, or shall appertain in 
part or in all, doth make assurance and causeth 
themselves and them and every of them to be 
assnred, lost or not lost, at and from Havannah 
to Gibraltar,” on tobacco, valued at 11,0001., per 
Bachi. The policy then proceeded, in the usual 
form of such policies, to specify that the premium 
was to be 3 per cent. on 3900L, part of the 
11,0001, and the seal of the company was affixed 
on the 18th day of (a) August 1880. Mildred and 
Co. seem to have shown the telegram of 3lst 
July, and from it it was naturally but erroneously 
thought that the Bachi sailed on the lst Aug., 

and that the premium therefore was to be 3 per 
cent. It was discovered afterwards that she did 
not sail till the 4th Aug., and, therefore, that the 
premium ought, according to the terms provision- 
ally agreed upon, to have been 4 per cent. This 
error was corrected by an indorsement, under the 
seal of the company, bearing date the 29th Sept. 
1880. But the policy itself bore the date the 18th 
Aug. Two other policies, one in the Universal 
Marine for 3500L, and another in the Marine 
Insurance for 4000L, were executed on the same 
18th Aug. They were in the forms adopted by 
those companies, and therefore differed slightly 
in form, but in substance were precisely the same 
as that with the Royal Exchange Assurance Com- 
pany. Each was “lost or not lost” each was for 
a premium of 3 per cent. and on each was & 
memorandum rectifying this mistake. The posi- 
tion of Mildred and Co. was that they held the 
charter-party, invoice, and bills of lading of the 
tobacco by the Bachi, all made out in the name of 
Demestreand Co. They also held three policies on 
this tobacco to the aggregate amount of 11,0007., 
insured in their own names, lost or not lost, and 
for the premiums on which they had pledged their 
credit to the companies. That being so, the 
Bachi was lost on the 12th Aug., and news of this 
event arrived in London on the 23rd Aug. Mil- 
dred and Co. proceeded to make claims on the 
insurance companies. They were adjusted as & 
total loss, and on the 8th Oct. the companies paid 
to Mildred and Co. 10,881. 13s. 11d. It is not ex- 
plained, and is not now material, why they did not 
pay 11,000. 

In the meantime Demestre and Co. stopped 
payment on the 18th Sept., the balance of the 
account between Demestre and Co. and Mildred 
and Co., being heavily in favour of Mildred and 
Co. The respondents, Maspons and Brother, who 
were a firm trading at Havannah, gave notice to 
Mildred and Co. that the Maspons were owners of 
the cargo by the Bachi, and claimed the insurance 
money. The precise date is not, I think, given, 


(a) In the report in the court below the date is errone- 
ously given as Sept. 18th. 


184 
H. or L] 


Mitprep, GOYENECHE, AND Co. v. Maspons Y HERMANO. 


MARITIME LAW CASES. 


FH. or L. 


but it was admitted at the trial that it was before ! besides making the necessary Shipping disburse- 


any portion of the money was received by Mildred 
and Co, It was never, I think, disputed by any 
one that Mildred and Co. had a right to retain so 
much of the insurance money as would repay 
them the premiums, stamps, and commission in 
respecb of this transaction of insurance; but 
Mildred and Co. claimed a right to retain the 
whole money until they were repaid all for which 
they could establish a lien against Demesire and 
Co. This was denied by Maspons, and the action 
was brought to try that question. I pass by, at 
Present, all questions about the form of the 
pleadings, and about privity of contract and 
ageney, on which a good deal of argument has 
been employed, both in the court below and at 
your Lordships’ bar. I willsay a few words on 
those points afterwards. For the present I 
address myself exclusively to the question on the 
merits, which not only is of importance to the 
parties as involving a large sum of money, but is 
of great public importance as affecting the very 
extensive business carried on by merchants deal- 
ing with foreign correspondents, who are entrusted 
on commission, by others with goods for consign- 
ment or sale, and ship them in their own names. 
I think, however, when the documents proved, 
and the answers of the jury to the questions 
asked them at the trial are considered, this ques- 
tion on the merits, though very important, is not 
of much difficulty. Maspons and Brother were a 
firm trading at Havannah. They had had previous 
dealings with Demestre and Co., entrusting them 
with goods for consignment, on which Demestre 
and Co. sometimes made them advances. Demestre 
and Co. had shipped those goods in their own name 
to their own correspondents, who conducted 
the transactions abroad according to the orders 
they had received from Demestre and Co. The 
returns always were consigned to Demestre and 
Co., who accounted for them to Maspons and Co., 
and for all this Demestre and Co. charged Maspons 
and Co. a commission. This is a common course of 
business. One great object in conducting business 
thus is, that as the returns pass through the com- 
mission merchant's hands he has a security for 
any advance he may have made; and the entrust- 
ing party often, if not always, gets an advance 
which he would not otherwise obtain. Maspons 
not only knew that Demestre and Co. had a corre- 
spondent in London, but they knew the name of 
that correspondent to be Mildred and Co., and 
that they were a house in good repute. They 
never, however, had any communication with 
them direct until they made the claim on the 
policies; and Mildred and Co. did not till then 
know the name of Maspons at all. Maspons had 
entrusted Demestre and Co. witha small quantity 
of tobacco for sale in Gibraltar, by way of trying 
the market, which Demestre and Co. had shipped 
intheir own names; and Maspons were contemplat- 
ing a greater adventure if that small sample fetched 
2 good price. I mention this as explanatory of the 
letters which I shall presently read, on which, in 
my mind, the question depends. Maspons and 
Brother, having made up their minds to enter on 
this greater adventure, purchased the tobacco, 
which was afterwards shipped by the Bachi. 
They applied, partly by word of mouth and partly 
in writing, to Demestre and Co. to conduct this 
consignment for them on commission. They evi- 
dently expected that Demestre and Co. would, 


ments which they did, make them a large advance, 
but, probably owing to their stoppage, no such 
advance was in fact made. They negotiated for 
arrangements that the tobacco should be sold 
under the superintendence of Mildred and Co., 
whom they knew to be Demestre’s English corre- 
spondents, and that the proceeds should be trans- 
mitted by Mildred and Co. to Demestre and 
Co. but, the tobacco having perished at sea, 
those arrangements never came into operation. 
Maspons (it is not now material to inquire what 
influenced them to do so) having arranged with 
the captain of the Bachi the terms of the 
charter, caused it to be made out by him, with 
Demestre and Co., in their own name. The 
Invoice was also made ont in Demestre and Co.’s 
name, as shipped by them to Mildred, Goyeneche, 
and Co., London, for account and risk of whom 
it might concern. The bills of lading also were 
made out in the name of Demestre and Ca, 
deliverable to their order. Maspons at first 
requested Demestre and Co. to insure the goods 
with the Lloyd Habanero, but changed their 
minds, and requested them to have them 
insured in London, which was accordingly done, 
as l mentioned before. And then the two 
letters were put in evidence, that of the 24th 
July, which inclosed the charter-party, and 
that of the 31st July, which inclosed the invoice 
and bills of lading. Of those I will now read 
the part bearing on this transaction, from the 
translation from the Spanish: “ Although we 
have not received advice from you with regard to 
the bales of tobacco which we shipped to you by 
way of trial, in view of news of the rise of 
tobacco in the German markets, the interesado has 
decided on making the shipment which he pro- 
posed to make previously. To that end we have 
chartered the Spanisk brig Bachi, Captain Uribe, 
for Gibraltar and Marseilles, on the conditions 
stated in the inclosed charter-party. The cargo 
will consist of 1500 tierces leaf tobacco, aud abous 
550 quintals picadura (ci garette tobacco), which we 
are going to ship to your consignment with 
B/Lading to order, that you may order the reship- 
ment in Gibraltar of the whole ora part to what- 
ever destination you may judge most convenient. 
You will also consign the ship, forwarding to your 
correspondents in Gibraltar the charter-party. 
The cargo, in order to please the interesado, we 
will insure here with the Lloyd Habanero. It may 
be found convenient to keep sometierces of tobacco 
and picadura in Gibraltar, and ship by the same 
vessel 250 quintals picadura for Marseilles. In 
that case you will give your orders accordingly, 
and have the remaining tierces reshipped. We 
will forward you in due course the invoice 
and B/Lading, and we propose despatching the 
vessel in about eight days. Messrs. Mildred 
Goyeneche and Co. London. 

“ Havana. 31st July 1880.—We confirm our letter 
of the 24th instant, of which we inclose duplicate, 
with that of the invoice of drafts of the B/L of spars 
per Eduardo and charter per Bachi. . We 
are despatching the Bachi, which sails to-morrow 
for its destination, and we inclose B/Lading and 
invoice of its cargo, comprising: M. G. C. 1/1500: 
tierces leaf tobacco, 1/156 barrels ground picadura, 
1/154 bags tobacco, 1/50 boxes pressed picadura, 
which you will please sell for the best, as if it 
were your own affair, in accordance with our 
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letter of the 24th inst. The invoice amounts to 
$50,854. 61 gold, and against this shipment we 
propose to value upon you for the present 30001., 
to 40007. at 60 4/, sight. We mentioned to you 
in our last that, to oblige the interesado, we would 
effect here with the Lloyd Habanero the insurance 
on said shipment, but, having convinced him of 
the convenience of effecting it with you, we 
requested you, on the 26th inst., per cable, to do 
so as follows: ‘Insure all risk, £0007., cargo, 
tobacco, Spanish brig Backi, first veritas ; destina- 
tion, Gibraltar; your consignment,’ which we 
confirm, and, having cost more than we thought, 
we are going to cable you again. Bachi despatched 
to-day, Saturday, will sail to-morrow; insure 
30007. more.— We are, &c. (Signed) Demestre and 
Chia Co." 

Manisty, J., who tried the cause, left to the 
jury nine questions. I do not quite make out 
why the ninth question was asked. The special 
jury answered them, and I do not see how, on the 
evidence, they could have answered them in any 
other way than they did. The questions and 
answers were as follows: “ 1. Were the goods which 
constituted the cargo in question the property of 
the plaintiffsP—Yes. 2. Were the defendants 
employed by the plaintiffs to sell the goods in 
question for them, and to account to them for 
tbe proceeds, and did the defendants accept that 
employment P—Not employed directly for plain- 
tiffs, and defendants did not accept such employ- 
ment. 2. Or were the defendants employed by 
Demestre and Co. to sell the goods and account to 
them for the proceeds, and did they accept that 
employment?—Yes. 4. Did the defendants know 
or have reason to believe that Demestre and Co, 
were acting as agents for some other person or 
persons not named P— Yes. They knew or had 
reason to believe it. 5. Were the defendants 
employed by the plaintiffs tu receive the amount 
of the insurances for them, and to account to 
them for the same, and did they accept that 
employment?P—No. 6. Did the defendants receive 
the amount of the insurances as agents for and on 
account of the plaintiffs, or as agents for and on 
account of Demestre and Co?—They received it 
for and on account of Demestre and Co. and the 
individual interested. 7. Did the plaintiffs autho- 
rise Demestre and Co. to ship and consign the 
goods to the defendants in their own names, and 
were they so shipped and consigned P—Yes. 8. On 
whose behalf and for whose benefit were the 
insurances effectedP—For all parties whom it 
might concern. 9. Is there a usual ordinary and 
well-known course of business between freight con- 
signors and merchants in London, for the latter 
to make advances to the former against goods 
and usual shipping documents, on the terms 
that the London merchants are to be entitled to 
hold the proceeds of all the goods so consigned, 
or if they are lost by the perils of the seas the 
insurance money against any balance that may be 
due to them on their general account current with 
the consignors ?P— There is not sufficient evidence 
to enable the jury to decide.” Manisty, J. 
seems to have felt that he was not able to do 
justice in the case without taking an account 
between Maspons and Demestre and Co., or their 
representatives, and not seeing bow to do this he 
entered judgment for the defendants. That diffi- 
culty was got over in the Court of Appeal, which, 
by the order now appealed against, directs such 
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an account to be taken. If their order was in 
obher respects right, ib is nob appealed against 
because of their ordering that account to be taken, 
which indeed seems to have been done at the 
instance of the defendants, now appellants, 

Tt is somewhat singular that neither the learned 
judges below nor the very able counsel who argued 
below and at your Lordships bar, seem to have re- 
membered that for the last sixty years the subject 
with which we are now pealine aa been regulated 
by statute. (a) Yet itis so. The first of what are 
commonly called the Factors Acts (4 Geo. 4, c. 83, 
which received the Royal assent on the 18th 
July 1823) dealt entirely with the subject of res 
signees. It was re-enacted, with some slignt 
alterations, in the first section of the 6 Geo. 4, 
c. 94 (Royal assent 5th July 1825), of which I will 
read so much as bears on the present case : From 
and after the passing of this Act (5th J uly 1825), 
any person or persons intrusted for the purpose 
of consigment or of sale with any goods, and 
who shall haye shipped them in his own name, 
shall be deemed and taken to be the true owner 
thereof, so far as to entitle the consignee to & lien 
thereon in respect of any money, &c., advanced 
by such consignee to or for the use of the person 
in whose name such goods shail be shipped, or on 
any money, &., received by him to the use of 
such consignee in the like manner, to all intenta 
and purposes as if such persons were the true 
owners of such goods, provided such consignee 
shall not have notice by the bill of lading or other- 
wise, ab or before the time of such advance of 
money, &c., or of such receipt of money, &c., in 
respect of which such lien is claimed, that such 
person so shipping in his own name 1$ noL the 
actual and bond fide owner of such goods. hat 
enactment has never been altered, and its pra- 
visions have, in practice, been found to work 80 
harmoniously with the practice of merchants that 
Iam not aware that any case has ever arisen 
requiring a court of law to construe it, which 
probably is the reason why an Act of such im- 
portance is not familiar to every oue; but so it 18, 
that it wasonly almost atthe end of the argument 
at your bar that a member of this House recol- 
lected this Act, and asked if it did not affect the 
question. Lord Tenterden’s abstract of these two 
Acts is quoted in Cole v. North-Western Bank 
(L. Rep. 10 C. P. 354 ; 32 L. T. Rep. N. S. 733.) This 
statute renders it unnecessary to consider the 
decisions previous to that enactment, most of 
which are cited in the judgment of the Court of 
Appeal. I may say, however, that I think that 
the enacting part merely confirms what had been 
previously decided, and what the Coart of Appeal, 
have (without having their attention called to the 
statute) again decided to be ihe law. The proviso 
may, however, have the effect of extending the 
rights of consignees. Wor I take it thac the 
common law was that knowledge, however 
obtained, that the goods were not the property 
of the person dealing as & principal, prevented 
the advancer from having a lien for the advances 
made after such knowledge, on the ground that it 
was unjust, with knowledge, to take one man’s 
goods to pay another’s debts. Those who pro- 
moted the Factors’s Acts thought that this prin- 
ciple ought to be modified for the convenience of 


(a) It is understood that the Acts were not referred to 
in argument, because the appellanta based their claims 
on grounds outside the provisions of the Acts. 


186 


MARITIME LAW CASES. 


LAAX—————————— 


H. or Lj 
commerce. It is said (Paley on Agency, by 
Lloyd, 226), and though I do not know how it 


was, it is probable, that in the Bill which after- 
wards became the 4 Geo. 4, c. 83, as it was 
intrcduced, the proviso was that the consignee 
should not have notice by the bill of lading, and 
that Lord Eldon in committee added the im- 
portant words, or otherwise. Still it is notice and 
not merely knowledge; and notice and knowledge 
are nob necessarily the same. The fourth ques- 
tion was not framed with this distinction in view. 
Ishould be unwilling, without more considera- 
tion, to decide either way, whether knowledge, 
however acquired, did or did not deprive the con- 
signee of his rights of lien for advances made sub- 
sequent to the acquiring of that knowledge, and 
it 1s unnecessary to decide that question now, for 
notice undoubtedly does so deprive him. In the 
present case the knowledge was conveyed by the 
two letters I have read, inclosing the one the 
charter-party and the other the invoice and the 
bills of lading. And I think knowledge conveyed 
by the consignor to the consignee in such letters 
is notice. It is not necessary that there should 
be notice of the name of the person who has an 
interest, but only that there is a Person having 
such an interest, or as in the Spanish letter he 
is called an interesado; that is enough to give 
the consignee notice that the consignor is 
nob the actual and bond fide owner of 
such goods,” or rather of the whole interest 
in such goods. But so far as the consignor 
has an interest by way of lien or otherwise para- 
mount to that of the interesado he is the actual 
owner, and the consignee has his lien. The order 
appealed against is, therefore, I think, right, as 
far as the merits go. 
I will now proceed to make a few remarks 
on what I may call the technical points. 
The plaintiffs, in their statement of claim, 
say: “Tho plaintiffs claim (1) 11,0007., with 
interest, until payment; (2) & declaration that 
the said sum of 11,0001. is the money of the 
plaintiffs as against the defendants; (3) such 
farther and other relief as the nature of the case 
may require.” This seems to me to be exactly 
what would haye been more briefly stated on the 
old system of pleading under a count for * money 
had and received to the use of the plaintiffs.” 
The first eighteen paragraphs of the statement of 
defence amount to saying that the money was not 
had and received to the use of the plaintiffs, but 
to the use of the defendants and other persons 
who had a lien paramount to the plaintiffs. That 
would, under the old system of pleading, have 
amounted to the general issue; and under it the 
defendants could have raised the whole question 
decided on what I have called the merits. It was, 
1 think, at your Lordships’ bar contended that the 
plaintiffs could nothave maintained money had and 
received, even if there had been no lien a6 all, as 
Suppose that the balance between the plaintiffs 
and Demestre and Co. had been in favour of the 
plaintiffs, and the balance as between the defen- 
dants and Demestre and Uo. had been in favour of 
Demestre and Co., still it was said that money had 
and received would not have lain, for the defen- 
dants received the money to the use of Demestre 
and Co. exclusively. Had their relation to them 
been that of servant to master, as in Stephens v. 
Badcock (3 B. & Ad. 354), that would have been 
S0. lam not able to understand how that could : 
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be maintained after the answers of the jury to the 
sixth and eighth questions. By the 19th and 90th 
paragraphs of the defence it is alleged: “19. The 
city of Havannah, where the plaintiffs are carry- 
ing on business, is in the island of Cuba, a 
colony of Spain, and governed by the law of 
Spain, and the plaintiffs, and their factors and 
agents, the said Demestre Chia and Co. who 
also carry on business in Havannah aforesaid, 
eonducted all the business relating to the ship- 
ment of the said cargo of tobacco to the defen- 
dents in Havannah aforesaid, and subject to the 
said law of Spain. 20. By the law of Spain, 
whenever an agent deals in his own name with 
the business intrusted to him by his princi- 
pal, a shird person with whom such agent con- 
tracts is bound to consider the agent as a 
principal entitled to deal with the subject-matter 
of the contract as his own property, and the 
principal of such agent has no right of action 
against the third party, unless the principal 
obtains an assignment from the agent, and the 
third person so contracting with the agent, as 
aforesaid, has no right of action against the 
principal. It was under this law of Spain that 
the detendants, who have had long experience in 
Commerce with Spain and her colonies, accepted 
the consignment of the said cargo." No evidence 
whatever was given of that part of the allegation 
as to the law of Spain which I have marked in 
italics. The portions of the Spanish Code cited 
seem to me to go far to show that the law of 
Spain does differ from the law of England to 
some extent. Article 119 of the Spanish Code 
seems to show that thelaw of Spain does not 
establish privity of contract between a principal 
and those with whom his agent has made a con- 
tract to the same extent as the law of England. 
But the plaintiffs’ case in no respect depended on 
the existence of any privity of contract between 
the plaintiffs as principals of Demestre and Co. and 
the defendants. They had aright, so long as the 
goods remained in specie, a right consequent on 
their property, to demand and take their goods 
from Mildred and Co., on satisfying whatever lien 
paramount to their right there was on the goods; 
this depended not on agency nor on privity of 
contract, but upon property. And the defendants 
having effected the insurance for the benefit of all 
whom it concerned, they had the same right to 
demand the insurance money that they would 
have had to demand the goods. They must satisfy 
every lien on the policy, paramount to their own, 
but after doing so are entitled to the surplus. It 
was contemplated by Maspons and Demestre that 
the tobacco was to ba sold, and the proceeds were 
to be remitted. Had this been done questions 
might have arisen, for the solution of which it 
might have been necessary to consider whether 
there was privity of contract, and to discuss the 
doctrines laid down in the cases cited in the judg- 
ment of the Court of Appeal. Should any such 
questions arise in some other case, the reasoning 
in the judgment will be well worthy of considera- 
tion. But the goods perished at sea, when the 
only thing done had been to effect the insurance, 
With great respect to Lindley, L.J., I will not 
follow him in discussing questions which do not 
arise. Ithink, therefore, that the order appealed 
against should be affirmed, and the appeal dis- 
missed, with costs. 

The LORD CHANCELLOR (Selborne).—My Lords: 
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I agree with the conclusion of my noble and 
learned friend. The fact that the appellants had 
notice of the respondents’ interest is enough, in my 
opinion, to decide this case. There is one obser- 
vation of my noble and learned friend as toa 
possible distinction between “ notice " and * know- 
ledge” as to which I should desire to reserve the 
expression of any opinion on my own part until 
some case arises in which the question whether 
actual knowledge, however acquired, is or is not 
notice, may become material. 

Lord FrrzesRALD.—My Lords: Iconcur in the 
conclusion at which Lord Blackburn has arrived. 
There were but two questionas in the cause when 
the facts came to be properly understood, though 
some other matters were very elaborately dis- 
cussed. The firs& question was whether the 
plaintiffs could in their own names maintain any 
action against the defendants: for the present I 
pass that question by. The second question was 
as to the extent of the defendant’s lien, which 
went to the whole merits of the action. That the 
defendants had alien for their outlay and com- 
mission in respect of the policies of insurance 
was not disputed. Lindley, L.J., in delivering 
the judgment of the Court of Appeal, says, with 
accuracy, that this question of lien must be deter- 
mined by English law, and depends on a question 
of fact, namely, whether the defendants knew 
before thoir alleged lien accrued that Demestre 
and Co. were acting for a principal whose name 
was not disclosed. I think this is correct, whether 
the rights of the parties are to be determined by 
the Factor’s Act, or by analogy to it, or at common 
law. On this question of faci there is no opening 
for any doubt. The lien, if any, of the defendants 
never attached, speaking accurately, on the cargo 
of the Bachi, for they never had possession, or 
the right to the possession, of the cargo, or made 
any advances on it. Both ship and cargo had 
perished before the bill of lading and other ship- 
ping documents reached the defendants, and before 
any insurance had been effected. Assuming that 
the policies represented the cargo, they were not 
effected till the 18th Aug., 1880, and beforethat day 
the defendants had received Demestre and Co.’s 
letter of the 24th July, 1880, in which occur the 
passages, “the interesado has decided on making 
the shipment which he proposed to make pre- 
viously. To that end we have chartered the 
Spanish brig Bachi,” and “the cargo, in order to 
please the interesado, we will insure here with the 
Lloyd Habanero.” We have thus a clear intima- 
tion to the defendants that there was a party 
interested, and such party is described as the 
interesado making the shipment, at whose desire 
it had been intended to effect the insurances with 
the Lloyd Habanero. The notice to the defendants 
is in effect that there is a third party, who appa- 
rently bad the whole interest in and control over 
the cargo. The Factors Act, sect. l, deals with 
the apparent ownership of goods, and provides 
that for certain purposes, and under certain cir- 
cumstances, the apparent owner shall be deemed 
to be the true owner, &o as to entitle his consignee 
to a lien for advances, but notice to the consignee 
deprives him of the statutable protection. It 
may be open to argument and consideration 
whether that enactment directly embraces, or is 
applicable otherwise than by analogy to the case 
before us, but it being quite clear that the defen- 
dants had notice that Demestre and Co. were not 


the actual and boná fide owners of the cargo, the 
defendants can have no benefit from the statute, 
and if they claimed their alleged lien on the proceeds 
of the policy at common law, the notice equally 
excludes that lien. "s 

On the question as to whether the plaintitis 
had a right to intervene, and in their own 
names gue the defendants for the money re- 
ceived on foot of the policies of insurance, I think 
there never was an opening for doubt. The 
defendants having notice of “the interesado ” 
effect the policies “ as well in their own names as 
for and in the name and names of all and every 
other person or persons to whom the same doth, 
may, or shall appertain, in par& or in all, doth 
make assurance, and causeth themselves, and 
them and every of them, to be assured." Prior 
to the effecting of these insurances they had 
received the invoice of the goods, headed thus: 
“Invoice of the following goods shipped by us on 
board the Spanish brigantine Bachi, Captain 
Uribe, for Gibraltar, and consigned to Messrs. 
Mildred, Goyeneche and Co., London, for account 
and risk of whom it might concern.” Before the 
receipt of any part of the insurance moneys the 
defendants had notice that the plaintiffs were the 
interesado, and if the plaintiffs are entitled to 
recover any part of the proceeds, as your Lord- 
ships hold that they are, then the money so 
received by the defendants is money had ana 
received by the defendants for the use of the 
plaintiffs, which, in justice and good conscience, 
they ought to pay over, and an action lies at the 
suit of the plaintiffs to recover it. 

Order appealed from affirmed, and appeal dis- 
missed with costs. 

Solicitors for the appellants, Freshfields and 
Williams. 

Solicitors for the respondents, Waltons, Bubb, 
and Walton. 
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Burton AND Co. v. ENGLISH AND Co. (a) 


Charter-party—Deck load at merchant's risk— 
Jettison—General average. 


Words in a charter-party providing that a deck 
load of timber is to be carried at full freight, but 
* at merchant's risk,” do not preclude the owner 
of the deck load from recovering general average 
contribution if the cargo be carried on deck by 
the custom of trade and jettisoned. 

The plaintiffs’ deck cargo of timber on board the 
defendants’ steamship was jettisoned on a voyage 
from the Baltic to London. 

The charter-purty contained a clause that the 
steamer should be provided with a deck load, if 
required, at full freight, but at merchant's risk. 

Held (reversing the judyment of Cave and Day, JJ.) 
that these words did not prevent the plaintiffs 
from recovering a general average contribution 
jrom the defendants. 


(a) Reported by A. A. HOPKINS, Esq., Barrister-at-Law. 
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Turis was an appeal from a judgment of Cave and 
Day, JJ. upon a special case, reported 5 Asp. Mar. 
Law Cas. 84; L: Rep. 10 Q. B. Div. 426; 48 L. T, 
Rep. N. S. 730. 

The Divisional Court gave judgment in favour 
of the defendants. 

The plaintiffs appealed. 


Cohen, Q.C. and Barnes for the plaintiffs, 


Webster, Q.O. and Myburgh, Q.C. for the defen- 
dants. 
The arguments used in the court below were 
repeated. The following cases were cited : 
D'Arc v. London and North-Western Railway Com- 
pony, L. Rep. 9 C. P. 325; 30 L. T. Rep. N. S. 


Hall v. Great Eastern Railway Company, L. Rep. 10 
Q. B. 437 ; 33 L. T. Rep. N. S. 306 ; 

Steel and others v. State Line Steamship Company, 
3 4sp. Mar. Law Cas. 516; L. Rep. 3 App. Cas, 
72; 37 L. T. Rep. N. S. 333; 

Taylor v. Liverpool and Great Western Steam Com- 
pany, 2 Asp. Mar. Law Cas. 275 ; L. Rep. 9 Q.B. 

pia ; E L. s Rep: N. S. 714; 
acawley v. Furness kailway Company, 27 L. T. 
Rep. N. S. 485; L. Rep.8 Q. B. 57; 

Wright v. Marwood, 4 Asp. Mar. Law Cas. 491: 45 
L. T. Rep. N. 8.297; 7 Q. B. Div. 62 ; 

Austin v. Manchester, Sheffield, and Lincolnshire 
Jtaiway Company, 21 L. J. 174, C. P. 


Brert, M.R.—In this case the plaintiffs were 
timber merchants, who, at a Baltic port, shipped 
upon a vessel belonging to the defendants a cargo 
of timber, part of which was, according to the 
contract, stowed upon the deck, and part in the 
hold, and also a cargo of iron. The vessel was 
taken up by the plaintiffs under a charter-party, 
and the goods were put on board under a bill of 
lading which incorporated the charter-party. 
During the voyage, and in a case of necessity, 
part of the timber which was stowed on the deck 
was jettisoned by the captain of the vessel for the 
safety of the adventure. This action was then 
brought dy the plaintiffs to obtain from the defen- 
dants general average contribution in respect of 
the cargo so jettisoned. It is said that the defen- 
dants, the shipowners, are not liable to make this 
contribution by reason of a stipulation which is 
contained in the charter-party, or in the bill of 
lading which incorporates the charter-party. In 
the first place, I wish to point out that this ig not 
a general ship;. it is a ship taken up by the 
charterer for the purpose of carrying two or three 
different sorts of cargo, but it is not a general 
ship. The clause in the charter-party which is 
relied upon by the defendants is as follows: 
“The steamer to be provided with a deck load, if 
required, at full freight, but at merchants risk,” 
Now, the first remark which arises upon that 
stipulation is, that it is obviously made in favour 
of the shipowner; it gives him leave to carry 
some cargo upon deck so that he can earn a larger 
freight, and it absolves him from some of the 
risks which he would otherwise be open to as a 
carrier. 

Cave, J. has held that these words absolve the 
shipowner frorn this liability upon which he is sued 
in thisaction,and the question before us is, whether 
he was right in so holding. That which seems to 
have most weighed upon his mind to lead him to 
this decision seems to have been this, that to hold 
that the shipowner was liable for this contribu- 
tion would lead to the anomaly that the shipowner 
would be liable to general average contribution 
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where, as here, the deck cargo was properly 
jettisoned, but would be free from liability if it 
was unnecessarily and improperly jettisoned; at 
first sight that seems a captivating point, and I 
do not wonder that it led the learned judge to the 
decision at which he arrived, and the question is, 
whether we can agree with his view. ‘This atipu- 
lation contained in the charter-party is clearly a 
limitation of the liability of the shipowner in 
respect of his contract of carriage, and is a 
stipulation in his favour; therefore, according to 
the general rule, we must construe it, if we have 
any doubt, against the person in whose favour it 
is made. I now come to consider by what 
right the owner of the cargo claims a general 
average contribution ; does he claim it in any way 
under the contract of carriage or under some 
other right? It seems to me that this stipulation 
in this charter-party is intended to cover every act 
of the master which, being done as servant of the 
shipowner, would make the shipowner liable, but 
for the words of the stipulation. Therefore, it 
would cover the case of improper jettison by the 
captain, it would cover the case of collision 
brought about by the negligence of the captain 
or crew, or the case of loss caused by stranding 
the vessel by reason of the negligence of the 
captain or crew. And I think that if the liability 
of the shipowner to pay this contribution can be 
properly said to arise in consequence of an act 
done by the captain or crew as his servants, then 
it follows that the shipowner is free from liability 
under these words. 

How, therefore, does the claim for this contribu- 
tion arise? It does not arise in consequence of an 
act done by the captain or crew as servant of the 
shipowner, because, if it did, the claim of the 
cargo owner would be a claim for the whole value 
of the lost cargo, and not for a contribution 
towards that value. The theory of the thing is, 
that the captain does this act of jettison, not as 
the servant of the shipowner, but as the servant 
of the cargo owner; it is taken to be a voluntary 
sacrifice for the safety of the whole adventure, to 
which the cargo owner consents. By what law or 
right, then, does a claim for general averape con- 
tribution arise? It has been hinted by Lord 
Bramwell (Wright v. Marwood, 4, Asp. Mar. Law 
Cas. 451) that it may arise from an implied con- 
tract between the parties, and although I always 
differ from any opinion of Lord Bramwell with 
great doubt, Ican hardly agree with this view. 
it seems to me that it does not in any way arise 
upon contract. Thereis no suchright in a contract 
of carriage by land; if goods are in a warehouse 
and are on fire, and are carried out to save the 
building, no claim for general average can arise. 
It seems to me that the right arose at the time of 
the making of the Rhodien laws, itis a conse- 
quence of the peculiarity of sea danger, and has 
become incorporated into the municipal law of 
England as a law of the ocean and of marine risk, 
because when two parties were jointly in danger 
of the same misfortune, natural justice required 
that any loss falling upon one party for the safety 
of the whole adventure should be recouped 
by the other party in proportion. Now, if 
this is so, and if this liability does not arise upon 
the contract of carriage, it will not be covered by 
the words in the contract of carriage, and for 
these reasons I venture to disagree with the judg- 
ment of the learned judge who tried this case. 
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It seems to me that his difficulty does not, in 
reality, arise; because the act of the captain in 
making an improper jettison of the deck cargo, 
and his act in making & proper jettison as here, 
for the safety of the whole adventure, is an act 
done in each case in a different capacity. In the 
one case it is done in his capacity as servani of 
the shipowner and, but for these words, would 
render the shipowner liable; in the other case it 
may be said to be done as servant of the cargo 
owner, for the safety of the whole adventure, and 
the general maritime law then gives the cargo 
owner, quite apart from the contract, a right to 
general average contribution at the hands of the 
ship owner. For these reasons I cannot agree 
with the judgment of Cave, J.,and I think this 
appeal should be allowed. 


Baceattay, LJ.—The question in this case 
arises in consequence of a stipulation which is 
contained in the charter-party, and I will very 
concisely state tbe reasons which lead me to differ 
from the conclusion at which the learned judges 
in the court below arrived. Ido not in any way 
dissent, and I do not think the learned judges 
below dissented from the principle laid down by 
Lush, J. in the two cases to which Cave, J. refers 
in his judgment, that the office of the bill of 
lading is to provide for the rights and liabilities of 
parties in reference to the contract to carry, 
and is not concerned with liabilities for general 
average, and that, unless the contrary appear, the 
words must be construed with reference to the 
contract to carry. Adopting that principle, the 
learned judges in the court below applied it to 
this case; Lin no way differ from the principle, 
but from the facts of this case I draw a different 
inference from that which was drawn by Cave and 
Day, JJ., and I think that this appeal must be 
allowed. 


Bowen, L.J.—This case raises a question of the 
proper construction of a charter-party, and I 
therefore look to see whether any rules of con- 
struction have been laid down which will help us 
to a right conclusion in this case. Now, we are 
presented with a canon of construction by the late 
Lush, L.J., which he laid down in the case of 
Schmidt v. The Royal Mail Steamship Company 
(45 L. J., 646 Q.B.) in these terms: “ ‘The office of 
the bill of lading is to provide for the rights and 
liabilities of the parties in reference to the contract 
to carry, and is not concerned with liabilities to 
contribution in general average.” Now, the first 
remark I have to make about that principle is, 
that it is not a rule of law; itis really in the 
nature of a wise observation brought to bear upon 
the construction of mercantile documents from 
the experience of those wbo were very conversant 
with such documents. The next rule of construc- 
tion which we kave to follow is this, that if the 
provision in question is a stipulation in favour of 
one party or the other, we must 80 construe it 
as not to give it any extension in favour of that 
party beyond what is fairly necessary upon the 
words of the clause in question. Now, the words 
in the charter-party are these: “The steamer to 
be provided with a deck load, if required, at full 
freight, but at merchant’s risk.” That is clearly 
a stipulation in favour of the shipowner, and 
primá facie it is clearly meant to relieve him from 
some of the risks which would otherwise fall upon 
him as & carrier under his contract of carriage. 


Itseemsto me clear that these words would cover 
the case of the negligence of his captain or crew, 
by reason of which negligence the cargo was 
damaged or lost; but the question is, does it 
cover this case, which is a claim for general average 
contribution, in consequence of what was a general 
average act? How, then, does this claim arise? 
Tt arises in this way—it is part of the law of the 
sea, of the law maritime which is incorporated 
into the municipal law of England, and it arises 
in consequence of an act done by the captain upon 
the theory that the cargo owner consents to thats 
act being done, on the assumption that he shall be 
indemnified against the loss thus occasioned upon 
a general average basis. I do not think the words 
relieve the shipowner from contribution to such & 
claim as this; the point, however, is not very 
clear. I find it difficult not to think that the 
persons who drew this charter-party were think- 
ing of the deck cargo and of its risk of jettison, 
but tkey have not expressed it clearly, and of one 
thing I am quite certain that if shipowners wish 
to make it appear that they absolve themaelves by 
their charter-parties from this liability in the case 
of deck cargoes, they can make it appear clearly 
on the words. My judgment is based upon the 
ground that in this case that intention is not clear 
enough. 

Appeal allowed. 


Solicitors for the plaintiffs, Waltons, Bubb, and 
Walton. 

Solicitors for the defendants, H. C. Coote, for 
H. A. Adamson, North Shields. 


July 4 and 30, 1883. 
(Before Brett, M.R. and Fry, L.J.) 
HAIGH AND OTHERS v. Royan Mam Steam Packer 
Company. (a) 
APPEAL FROM TIE QUEEN’S BENCH DIVISION. 


Carriage of passengers—Loss or damage— Death 
by negligence—Wrongful act, neglect or default— 
Exemption from liability—Lord Campbell's Act 
(9 4 10 Vict. c. 93), s. 1. 


The ticket of a passenger by a steamer of defen- 
dants contained a notice that the defendants 
would not be responsible for any loss, damage, 
or detention of luggage under any circumstances ; 
and that they would not be responsible for the 
maintenance or loss of time of a passenger 
during any detention of their vessela, nor for 
any delay arising out of accidents, nor fur any 
loss or damage arising from perils of the seas, 
or from machinery, boilers, or steam, or from any 
act. neglect, or default whatsoever of the pitot, 
master, or mariners. i 

Held (affirming the judgment of Cave and Day, 
JJ., on demurrer), that this provision exempted 
the defendants from liability in an action for 
the loss of life of a passenger by negligence of 
the defendants’ servants in a collision with 
another ship. 

ArrEAL by the plaintiffs from the judgment (5 Asp. 

Mar. Law Cas. 47) of Cave and Day, JJ. in favour 

of the defendants on demurrer to a statement of 

defence. 

The plaintiffs, who were the executors of the 
will of Charles Schwind, deceased, sued for the 
benefit and on behalf of kis wife and children, for 


(a) Reported by P. B. HUTCHINS, E8q., Barrister-at-Law. 
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damages caused (as alleged) by the negligence 
of the defendants’ servants on board the de- 
fendants’ steamship Douro, whereby the said 
steamship, having come into collision with another 
ship, was sunk, and the said Charles Schwind lost 
his life. 

The defendants, amongst other defences, alleged 
vhat the contract of carriage between themselves 
and the said Charles Schwind exonerated them 
from liability for the alleged negligence. 

The defendants relied on the following clause 
which was contained in the ticket given by them 
to Charles Schwind when he paid his passage 
money : 

The company will not be responsible for the main- 
ter +c9 of passengers, or for their loss of time, or any 
cor.equence resulting therefrom, during any detention 
consequent upon the occurrence of any cause to prevent 
the vessels from meeting at the appointed places, nor for 
any delay arising out of accidents, nor for any loss or 
damage arising from perils of the sea, or from machinery, 
boilers, or steam, or from any act, neglect, or default 
whatsoever of the pilot, master, or mariners, &c. 

The rest of the conditions contained in the 
ticket will be found in the report of the case in 
the court below (5 Asp. Mar. Law Cas. 47; 48 
L. T. Rep. N. 8.267). 

By Lord Campbell’s Aot (9 & 10 Vict. c. 98), s. 1: 

Whonsoever the death of a person shall be caused by 
the wrongful act, neglect, or default, and the act, 
neglect, or default is suoh as would (if death had not 
ensued) have entitled the party injured to maintain an 
action and recover damages in respect thereof, then, and 
in every such case, the person who would have been 
liable if death had not ensued shall be liable to an 
action for damages, notwithstanding the death of the 
person injured. 

A. T. Lawrence (Cohen, Q.C. with him), for 
the plaintiffs in support of the appeal—The 
cause of action is not within the exception 
contained in the clause printed on the ticket. 
The words “loss or damage” do not apply to 
personal injury, and certainly not to personal 
injury resulting in death : 

Smith v. Brown, 1 Asp. Mar. Law Cas. 56; 24 L. T. 
Rep. N. S. 808; L. Rep. 6 Q. B. 729; 
The Franconia, 3 Asp. Mar. Law Cas. 415, 435; 36 
L. T. Rep. N. S. 445, 640; 2 P. Div. 162. 
Any contract which the deceased may have 
entered into by taking the ticket cannot bind his 
wife and children, or take away the right of 
his executors to sue under Lord Campbell’s Act 
for their benefit. The case of Griffiths v. The Earl 
of Dudley (47 L. T. Rep. N. S. 10; 9 Q. B. Div. 
397) is distinguishable, for there the workman 
had contracted for himself and his representatives, 
and any person entitled in case of death, not to 
claim compensation, and moreover the decision 
turned partly on the words of the Employers' 
Liability Act 1880 (43 & 44 Vict. c. 42). 


Charles Russell, Q.C. and Phillimore for the 
defendants.—The party injured could not have 
maintained an action if death had not ensued, and 
therefore the executors cannot recover under Lord 
Campbell’s Act. The words of thecontract expressly 
exclude the defendants’ liability, and the decisionsin 
Read v. The Great Eastern Railway Company (28 
L. T. Rep. N. S. 82; L. Rep. 3 Q. B. 555), and 
Thompson v. The Royal Mail Steam Packet Com- 
pany (June 1875, Exchequer, before Kelly, C.B., 

ramwell and Cleasby, B.B., not reported), are 
strong authorities in their favour. The words 
“loss or damage” are sufficient to cover loss of 


used in that sense in the New Testament: “I 
perceive that this voyage will be with hurt and 
much damage, not only of the lading and ship, 
but also of our lives: ” (Acts of the Apostles, chap. 
xxvii., v. 10.) (a) 
A. T. Lawrence replied. 
Our. adv. vult. 


July 30, 1883.—The judgment of the court was 
delivered by 


Brett, M.R.—The question to be deter: 
mined in this case is whether the executors 
of a person named Schwind can maintain an 
action against the defendants under Lord Camp- 
bell’s Act (9 & 10 Vict. c. 93) on behalf of the 
widow and children of the deceased They 
certaialy can, unless they are prevented by .vme- 
thing beyond the mere law of negligence. The 
defendants rely upon a contract entered into 
between themselves and the deceased, by virtue 
of which, if the accident had happened with- 
out causing his death, he would not have been 
entitled to recover against them. For the plain- 
tiffs it was argued that the representatives of the 
deceased could recover on behalf of the widow 
and children, although if he had survived he 
might not have been entitled to recover. I am 
of opinion that this contention is inconsistent 
with the obvious interpretation of Lord Camp- 
bell’s Act, and that it is clear, under the statute, 
that the executors can recover only where the 
deceased himself could have recovered if he had 
not been killed. 

The question, therefore, is whether the con- 
tract between the defendants and the deceased 
would have prevented him from maintaining 
an action against them for personal injury 
caused to him by the negligence of their servants. 
That question depends upon the construction 
of the passenger’s ticket, which formed the 
contract relied upon by the defendants. The 
ticket was given to the deceased as a receipt for 
the passage money paid by him for the 
carriage of himself and his luggage, and applied 
both to the personand the luggage of the passenger. 
With regard to the luggage, this stipulation 
contained in the ticket, was that the defendants 
would not be responsible “ for any loss, damage, 
or detention of luggage under any circumstances.” 
In Thompson v. The Royal Mail Steam Packet 
Company (b), the court construed a stipula- 


(a) In the Revised Version the words are, "“ I perceive 
that the voyage will be with injury, and much loss, not 
only of the lading and the ship, but also of our lives." 


(b) COURT OF EXCHEQUER. 
June 4, 1875. 


(Before KELLY, C.B., BRAMWELL and 
CLEASBY, BB.) 


THOMPSON v. ROYAL MAIL STEAM PACKET Company. 


THIS was an action brought by a passenger on board the 
defendants’ s.s. Elbe to recover damages for the loss of 
his box, while on a voyage from Southampton to Colon. 

Among the conditions printed on the ticket which the 
plaintiff had signed were that ''the company will not be 
responsible for any loss or damage to luggage in any 
circumstances,” and that the company should be at 
liberty to land any passenger suffering from an infectious 
disease. Some days after the Elbe sailed tho plaintiff 
fell ill of typhoid fever, and was landed at Kingston, 
Jamaica, insensible. His box was also landed on the 
wharf by the defendants, but the plaintiff never heard or 
saw anything of it afterwards. 

At the trial at Guildhall, the learned judga directed a 


life or personal injury. The word “ damage” is | nonsuit, but gave the plaintiff leave to move to enter the 
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tion which was in very similar terms to that 
contained in the ticket in the present case. 
The words there were “the company will not be 
responsible for any loss or damage to luggage in 
any circumstances," and the court held that the 
words “in any circumstances " applied to loss or 
damage to luggage occasioned by negligence. It 
had been previously decided that a stipulation 
that the company would not be responsible for 
any loss or detention of goods did not include loss 
occasioned by negligence; but, after this point had 
been so decided, the words “under any circum- 
stances ” were inserted in the contract, in addition 
to the words which had been held insufficient to 
cover a loss occasioned by negligence. I agree 
with the decision of the Court of Exchequer, and 
I think these words must have been intended to 
carry the case farther, and that they would be 
sufficient to include loss or damage to luggage 
occasioned by negligence. If that is so, the 
ticket in the present case would cover the case of 
loss or damage to luggage. 

The ticket, however, is also a passenger ticket, 
and contains the stipulation against respon- 
sibility with regard to passengers on which 
the defendants rely. I confess this seems to 
me to be a somewhat odd stipulation, for I 
cannot understand how there can be any loss 
or damage to a passenger, as such, exclusive 
of loss or damage to his property, for which 
the shipowner could be liable if it were caused 


verdiot for 791. 14s. 9d. if he was entitled to recover. 
The plaintiff had accordingly obtained a rule nisi, against 
which the defendants now showed cause. 

Ledgard (with him Day, Q.C.) for the defendanta. 

Thesiger Q.C. (with him Webster) for the plaintiff. 

KELLY, C.B.—The words of the contract are clear. 
No doubt car exist as to their meaning. The contract is 
to convey the passenger and his luggage from port to 
port with the stipulation that the company will not be 
responsible for loss of luggage “under any circum- 
stances.” Putting aside the authorities, the company 
are not liable under any circumstances," and this 
court cannot make them so. Cases may have been 
decided where wilful negligence made the company liable 
in spite of the exceptions. I will not say that there was 
not some degree of negligence in this case. However, I 
will not hold the company liable without the authority of 
the House of Lords that such stipulations are wholly 
void. Thia rule must therefore be discharged. 


BRAMWELL, B.—I coneur. This contract must be 
construed strictly. Now we are asked to say that people 
cannot make their own bargains, but that the court must 
make them for them. Cases have arisen when legislation 
was necessary to protect the poorer and more ignorant 
classes, as for instance the Truck Act. Steamboat 
companies and passengers are however rational beings. 
If these were improper agreements, they would not be 
entered into. It would be unreasonable to prohibit such 
agreements. These companies have to protect themselves 
against bad servants and false claims, though perhaps 
the atipulations are too strong for honest cases. If these 
stipulations pressed hardly on the public, companies 
would soon be started to inaure the safety of luggage on 
specialterms. It would be most mischevious to upset the 
conditions of carriage. It can make no difference that 
the clause relating to illness comes after the luggage 
clause. The words are too plain to admit of doubt. 

Cuzassr, B.—I amof the same opinion. The courtin 
this case has to deal with the effect of this stipulation. 
The plaintiff's contention is that when the obligation is 
particular, the exception is removed, and that, under the 
peculiar circumstances of the case, the defendants 
should be liable for negligence. It is not, however, made 
out that any new duties arose so as to make the company 
liable. There is nothing in this case analogous to 
deviation, Some care may have been necessary, but no 
special obligation arisea.—ED. 


by perils of the sea. Again, by reason of the 
words “from machinery, boilers, or steam,” 
if damage were caused by the accidental ex- 
plosion of a boiler, or from some accident 
not occasioned by negligence, the shipowners 
would not be liable. Therefore, if we exclude the 
words which are inapplicable to the present case, 
the stipulation as to passengers will read as fol- 
lows: “ The company will not be responsible for 
any loss or damage arising from any act, neglect, 
or default whatsoever of the pilot, master, or 
mariners.’ It has been suggested on the part of 
the plaintiffs that the word “damage " cannot be 
correctly applied to personal injury, and certainly 
it is not a very usual expression to say that a man 
is damaged; it seems more natural to say that he 
is hurt. Personal injury cannot be included under 
the word “loss;” but, although “injury” would 
have been a more apt word, I think there can be 
no doubt that “damage” may include personal 
injury. Here the sentence in which the word 
occurs appears to be solely applicable to pas- 
sengers personally, and we are unable to come to 


| the conclusion that personal injury is not covered 


by the words of the stipulation; and we think that 
personal injury to a passenger, caused by the 
negligence of the pilot, master, or mariners, 1s an 
injury from which the defendants have relieved 
themselves by the contract contained in the ticket. 
After careful consideration of the case, and after 
considerable hesitation, we have come to the con- 
clusion that we cannot differ from the decision of 
the Divisional Court, and we think that if the 
passenger had not been killed, but only injured, 
he could not have recovered for the injury. If 
this is so, it follows that his executors cannot 
recover under Lord Campbell’s Act. We are, 
therefore, of opiniot that this appeal ought to be 
dismissed. 
Judgment affirmed. 


Solicitor for plaintiffs, C. W. Dommett, for 
Slater and Turnbull, Manchester. 

Solicitors for defendants, Wilson, Bristows, and 
Carpmael. 


HIGH COURT OF JUSTICE. 


PROBATE, DIVORCE, AND ADMIRALTY 
DIVISION. 


ADMIRALTY BUSINESS. 


Friday, Nov. 2, 1883. 

(Before Burr, J., assisted by TRINITY MASTERS.) 
Tar SEATON. (a) 
Collision—Overtaking and crossing ship—Duty of 
—Regulations for Preventing Collistons at Sea 

1880, aris. 16, 20. 

Where one of two ships is at the same time 
crossing and overtaking the other, art. 20 of the 
Regulations for Preventing Collision at Sea 1880 
applies, so as to render it the duty of the former 
to keep out of the way of the latter, notwith- 
standing the rule as to crossing ships, which im 
such cases does not apply. 

Tars was an action im rem instituted by the 

owners of the Italian steamship Polcevera against 

the British steamship Seaton and her freight to 

recover damages sustuined by the Polcevera in a 


(a) Reported by J. P. AsrixaALL and F, W, EAIXES, Esqr8., 
Barristers-at-Law. 
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collision, which took place between that vessel and 
the Seaton on the 3lst Jan. 1883 in St. George’s 
Channel. The defendants counter-claimed. 

The allegations on behalf of the plaintiffs were 
as follows : 

The Polcevera, a steamship of 1734 tons register, 
bound at the time of the collision on a voyage 
from Greenock to Cardiff, in ballast, with a crew 
of twenty-eight hands, was between 2 and 3 p.m. 
on the 31st Jan. off Cardigan Bay in St. George's 
Channel the wind being east and the weather 
fine and clear. The Polcevera was at the time 
under steam, making abont nine or ten knots an 
hour, and heading about S.W. by S. Under these 
circumstances those on board the Polcevera 
observed the Seaton about eight or nine miles 
distant, and from four to five points on the port 
bow, apparently on a rather more westerly course 
than the Polcevera. About 3.30 p.m. when the 
South Bishop Rock Lighthouse was bearing about 
S., and from ten to twelve miles distant, the 
course of the Polcevera was altered to south half- 
west in order to pass between the Grassholm and 
Scomer Islands. The Seaton was then from three 
to four miles distant. The course of the Polcevera 
was then kept, and the vessels got down to South 
Bishop Light, and were drawing nearer together, 
when the Seaton was seen to bo porting her belm, 
and coming off to starboard and causing danger of 
collision. As the collision became imminent, the 
helm of the Polcevera, was put hard a-port; but 
the Seaton continued to approach under a port 
belm and at considerable speed, and with her 
starboard bow struck the portside of the Polcevera 
about midships and did her great damage. 

The allegations on behalf the defendants were 
as follows : 

The steamship Seaton, bound on a voyage from 
Garston to Cardiff, was, shortly before 4.30 p.m., 
in St. George's Channel off the South Bishop 
Rock, proceeding under steam and sail on a S.W. 
by S.course, and making about eight knots an 
hour. Under these circumstances the Polcevera, 
which had been observed by those on board the 
Seaton from the time when she first came into 
sight on the Seaton’s starboard quarter, had over- 
taken and was passing the Seaton on the latter’s 
starboard side, and at such a distance and in such 
a direction as to have done so in safety, when sud- 
denly and without any warning, the helm of the 
Polcevera was improperly starboarded, and she 
attempted to cross the bows of the Seaton from 
starboard to port, rendering thereby a collision 
inevitable. The helm of the Seaton was at once 
hard-a starboarded, and her engines were stopped 
and reversed full speed, and the Polcevera was 
loudly hailed, but she kept on and struck the 
Seaton on the starboard bow with her own port 
side amidships, doing her damage. 

Nov. 2.—The action came on for trial on vivd 
voce and documentary evidence. 

The following of the Regulations for Preventing 
Collisions at Sea were referred to during the 
argument : 

Regulations of 1863, art. 17: 

Every vessel overtaking any other vessel shall Keep 
out of the way of the last-mentioned vessel. 

Regulations of 1880, arts. 16 and 20: 


_ 16, If two ships under steam are crossing so as to 
involve riek of collision, the ship which has the other on 
pan own starboard side shall keep out of the way of the 
other. 


20. Notwithstanding anything contained in any preced- 
ing article, every ship, whether a sailing ship or a steam- 
ship, shall keep out of the way of the overtaken ship. 

W. G. F. Phillimore, with him W. R. Kennedy, 
for the plaintifs.—Although the Polcevera was 
originally an overtaking ship, she had for a con- 
siderable period of time before the collision 
virtually overtaken the Seaton. In this state of 
affairs she, at the distance of from three to four 
miles, and in the ordinary course of navigation, 
starboards. The Polcevera and the Seaton, then, 
are at a distance of over three miles on inter- 
secting courses, and hence it was the duty of the 
Seaton, under art. 16 of the Regulations for Prevent- 
ing Collisions at Sea, she having the Polcevera on 
ber starboard side, to have kept out of the way. 
[Burr. J.—Is that so? Article 17 of the Regula- 
tions for Preventing Collisions of 1863 seems to 
have left a doubt in some cases as to the relative 
duties of ships, one of which is both overtaking 
and crossing at the same time. To remove such 
doubt art. 20 of the Regulations of 1880 was 
passed. And as this latter regulation is the one 
in force, it is the overtaking and not the crossing 
rule that is to prevail where there is any doubt. 
Now, the Polcevera was clearly an overtaking 
ship, though it is quite true she may have been at 
the same time a crossing one. A vessel may be 
both overtaking and crossing, as when she is on 
an intersecting course, and is also overtaking the 
other vessel] In this case the Polcevera had 
ceased to be an overtaking ship at the time where 
she was put ona course to cross the Seaton. It 
would be unreasonable to contend that because a 
vessel was at some remote period of time abaft 
the beam of another, the overtaking rule is 
to continue to apply until the overtaking ship has 
passed the other, without any regard to the 
lateral distance between the two vessels : 

The Cayuga, 14 Wallace (Amer.) 270. (a) 
The opinion expressed by Brett, L.J., in The 
Franconia (3 Asp. Mar. Law Cas. 295; L. Rep. 
2 P. Div. 8; 35 L. T. Rep. N. S. 721), to the effect 


(a) The head-note to this case, which was decided by 
the Supreme Court of the United States in 1871, is as 
follows :— Although where two steamships are running in 
the same direction—the ship astern sailing faster than 
the ship ahead—the ship astern is in general bound to 
adopt the necessary precautions to avoid a collision, the 
rule does not in general apply in a case where the ships 
are running on intersecting lines and the fastor sailer ig 
thas coming up. In such a case the 14th article 
governs, and the ship which has the other on her own 
starboard side must keep out of the way." The article 
14 referred to is in terms identical with article 16 of our 
present Regulations for Preventing Collisions. The 
reasoning of the learned judge (Clifford, J.) seems to be 
that there may be many cases of one ship overtaking and 
crossing another where the necessity for precaution only 
arises when the two ships are abreast of one another, 
In other words, there is no necessity for the application 
of the Regulations for Preventing Collisions until the 
overtaking ship has ceased to be an overtaking Bhip. 
The question of overtaking is then a thing of the ast, 
and the crossing rule is to be applied. It should be 
remembered that this case was decided in 1871 prior to 
the operation of the present rules. But even so, there 
seem grave objections to this decision. In the first place 
there is introduced in all cases a difficult question as to 
the exact bearings of the vessels at the time when pre- 
cautions first become necessary. And further, neither 
vessel would know until the last moment what her duty 
was or what course the other vessel proposed to adopt. 
Mr Justice Butt’s decision, on the other hand, lays down 
2 clear rule applicable to all cases, and so prevents any 
chance of vacillation, a course productive of so many 
collisions, —Ep. 
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that where two steamships are on converging 
courses, but one abaft the beam of the other and 
going ata greater speed than the other, they are 
not to be treated as crossing ships, was much 
doubted by the Court of Appeal in the later 
case of the Peckforton Castle (3 Asp. Mar. Law 
Cas. 533; 37 L. T. Rep. N. S. 316; L. Rep. 3 P. 
Div. 11). 

Hall, Q.C, (with him T. T. Bucknill), for the 
defendants, was not called upon. 

Burt, J—It seems to me and the Elder 
Brethren that this is a very clear case. These 
two vessels were originally steering pretty nearly 
parallel courses, and if they had kept on the same 
courses there would have been no danger, Buta 
new state of things is brought about by a 
manœuvre at some time or other on the part of 
the Polcevera, which instead of continuing her 
course alters considerably to the south. By so 
doing she assumes a course, which, if she be the 
quicker ship, will cause her to intersect the 
course of the other vessel. In other words she 
starboards her helm, so as to throw herself across 
the bows of the Seaton. Now what is her answer 
to this charge P I confess I do not understand her 
alleged justification. It does not, however, follow 
from this that she is wholly to blame. The 
plaintiffs allege that when the ships were 
approaching one another, the Seaton was seen to 
port, and they say that that was the cause of the 
collision. There is evidence on their part that 
the Seaton did port, but it does not affect my 
judgment, for I think the evidence is clear enough 
that the position of great and imminent danger 
was brought about by the original starboarding of 
the Polcevera. I hold that the latter was an 
overtaking ship, and that she threw herself 
across the bows of the English ship, and is there- 
fore, for the reasons I have given during the 
argument, in fault for this collision. 

Solicitors for the plaintiffs, Ingledew and Ince, 
agents for Ingledew, Ince, and Vacheli. 

Solicitoreforthedefendants, Turnbull, Tilly, and 
Mousir. 


Tuesday, Nov. 27, 1883. 
(Before Burt, J., assisted by Trinity Mastzrs.) 
Tur BERYL. (a) 


Colliston—Orossing ships—Regulations* for Pre- 
venting Collisions at Sea, Arts. 16, 18, 22. 
The steamships A. amd, B. were on courses crossing 
one another at right angles, the A. having ihe 
other on her starboard hand. As they approached, 
one another ihe B., seeing the A. was taking no 
steps to keep out of the way, at a distance of from 
a quarter to half a mile, eased her engines and 

whistled. 

As they got nearer, the A. still not altering her 
course, the engines of the B. were stopped and 
reversed full speed astern, but the vessels came 
into collision. 

It was admitted that the A. was to blame, but it 
was contended by the A. that the B. was also to 
blame for not stopping and reversing when she 
first saw there was risk of collision and that the 
A. was not getting out of her way. 

Held, that, although it was the duty of the B. to 
keep her course, it was still her duty to stop and 


(a) Reported by'J. P. AsPINALL and F, W. Baires, Esqrs., 
Barristers-at-Law. 


Vor. V. N.S. 


reverse in due time, and that, under the circum- 
stances, she had stopped and reversed in due 
time, and that the A. was alone to blame for the 
collision. 
Tuis was an action in rem, brought by the owners 
of the steamship Abeona against the owners of 
the steamship Beryl to recover damages occasioned 
by a collision between the two vessels on the 10th 
Sept. 1883. The defendants counter-claimed. 

The material facts alleged on behalf of the 
plaintiffs were as follows :—Shortly before 11.30 
p.m. on the 10th Sept. the Abeona, on a voyage 
from Rotterdam ta Sunderland, was in the North 
Sea, steering north-east, and making about seven 
and a half knots an hour. Her regulation lights 
were duly exhibited and burning, and a good look- 
out was being kept on board her. In these cir- 
cumstances those on board the Abeona saw the 
masthead light of the Beryl about two miles off, 
and bearing about abeam on the starboard side. 
Shortly afterwards the green and red lights were 
seen. The Abeona kept on, expecting the Beryl 
would pass astern; but the Beryl ported her helm 
and shut out her green light and caused danger 
of collision, coming on at a great rate. The 
engines of the Abeona were thereupon stopped 
and reversed full speed, and her belm was put 
hard-a-starboard ; but the Beryl with her stem and 
port bow struck the Abeona on the starboard fore- 
rigging, doing her so much damage that she sank 
in a few minutes. The plaintifis (inter alia) 
charged the defendants with neglect of art. 18 of 
the Regulations for Preventing Collisions at Sea. 

The facts alleged on behalf of the defendants were 
as follows:—At the place aforesaid the Beryl, 
on a voyage from Wyburg to London, was steering 
south-west by south, and making abont eight 
knots an hour, when those on board of her observed 
at a distance of about four miles, the masthead 
light of the Abeona bearing about three points on 
their port bow. Shortly afterwards the green light 
became visible. The Beryl was kept on her course, 
but the Abeona, instead of keeping out of the way 
of the Beryl, approached, and although the whistle 
of the Beryl war twice blown, and her engines 
were eased, and when a collision became imminent 
were stopped and reversed full speed astern, the 
Abeona with her starboard bow struck the stem 
and port bow of the Beryl, doing her considerable 
damage. 

The action came on for hearing on Nov. 27 
before the judge, assisted by Trinity Masters. 
At the close of the plaintiffs’ case, the judge 
having intimated that he was unable to accept the 
evidence of the plaintiffs, and considered the 
Abeona to be to blame, the plaintiffs’ counsel 
admitted that the Abeona was in fault, but con- 
tended that the Beryl was guilty of contributory 
negligence in not stopping and reversing her 
engines in due time. 

It was proved that, when the vessels were distant 
from one another between a quarter and half a mile, 
the Beryl whistled and eased her engines, and still 
seeing the Abeona kept her course, stopped, and 
reversed her engines full speed astern. 

Hall, Q.C. (with him W. G. F. Phillimore) for the 
pleintiffs.—The house of Lords has laid down in 
the most emphatic terms the duty of strictly and 
immediately complying with the Regulations for 
Preventing Collisions at Sea: 


The Khedive, 4 Asp. Mar. Cas. 360; 43 L. T. Rep. 
N. S. 610; L. Rep. 5 App. Cas. 876. 
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In this case the Beryl has admittedly failed to 
comply with art. 18. Her duty was, the moment 
there was danger of collision, to stop and reverse. 
All she does is to ease, and only stops and 
reverses when a collision is inevitable. By so 
acting she has infringed the rule. 


Myburgh, Q.C. (with him Kennedy) for the 
defendants.—The navigation of the Beryl was 
most careful, and strictly in accordance with the 
Regulations for Preventing Collisions. Her duty 
under art. 22, by which she is bound when she first 
sees the Abeona, is to keep her course. This she 
does, at the same time easing her speed. She has 
aright to assume that the Abeona will keep out 
of her way. The moment she sees that the Abeona 
is determined to neglect that duty, she at once, in 
compliance with art. 18, stops and reverses full 
speed astern. 

The Regulations for Preventing Collisions at 
Sea referred to in the argument are as follows: 

18. Every steamship, when approaching another ship 
#0 as to involve risk of collision, shall slacken her speed, 
or atop and reverse if ae ak N 

22. Where by the above rules one or two shipas is to 
keep out of the way, the other shall keep her course. 

Burr, J.—In this case we see no difficulty in 
finding the Abeona solely to blame. The plaintiffs’ 
counsel having admitted the Abeona to be in fault, 
has argued that the Beryl was also to blame for 
not easing or stopping and reversing in due time. 
Discarding the evidence from the Abeona, which 
1 do not accept, it seems that these vessels were 
on crossing courses at about right angles, the 
Beryl being on the starboard side of the Abeona. 
It was therefore the duty of the Abeona, in accor- 
dance with art. 16 ot the Regulations for Pre- 
venting Collisions at Sea, to keep out of the way 
of the Beryl, and the corresponding duty of the 
Beryl, ander art. 22, to keep her course. Now, 
what happens? ‘The plaintiffs admit that the 
Beryl kept her course, but it is said that she kept 
it too long. In other words, the counsel for the 
plaintiffs contended that, though art. 22 was 
applicable, yet she should not have disregarded 
art. 18, and that, in accordance with the latter 
article, she should have stopped and reversed. 
I agree that art. 22 is not to override art. 18, and 
that in the position in which these ships were 
placed both articles must be considered to be 
applicable. 

Now, how are the facts? These two vessels 
being at some considerable distance from one 
another, those on the Beryl, seeing the Abeona 
is keeping her course, whistle, and soon 
after whistle a second time. Thereupon the 
engines of the Beryl are eased, and this is done 
from a quarter to half a mile distant from the 
Abeona. The master of the Beryl had thought 
that the Abeona would port her helm and go under 
his stern, and he acts rightly in keeping on for 
some time, in order to give the Abeona the oppor- 
tunity of so doing, because, if she had done so in 
proper time, the speed of the Abeona would have 
assisted this manceuvre. It was the duty of the 
master of the Beryl to suppose that the Abeona 
would act in accordance with the regulations for 
preventing collisions, and it was not for him to 
suppose that those in command of the Abeona 
would disobey the article of the regulations by 
which they were bound. But when at a distance 
of from a quarter to half a mile the master of the 
Beryl found that the Abeona was not keeping out 
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of his way, the engines of the Beryl were eased. 
If the Abeona had not then also eased, no collision 
even then would have occurred, because the relative 
positions of the vessels were such that, if the 
Abeona had theu kept on, she would have passed 
clear. But by easing she counteracted the Beryl’s 
manceuvre. Then the Beryl stopped and reversed 
her engines when close to the Abeona, as did the 
latter; but it was too late, and a collision occurred, 
Iam therefore clearly of opinion that from first 
to last the navigation of the Abeona was reckless 
and wrong; and, on the other hand, that the 
Beryl was properly navigated in accordance with 
the regulations. 

Solicitors for the plaintiffs, Ingledew and Ince. 

Solicitors for the defendants, Cooper and Co. 


Wednesday, Dec. 12, 1883. 
(Before Burt, J.) 


Tue Tyne Steam SHIPPING Company LIMITED v, 
BRITISH SHIPOWNERS Company LIMITED. 
Tue WARKWORTH. (a) 

Limitation of liability — Collision — Defect in 
machinery — Improper navigation — The Mer- 
chant Shipping Act Amendment Act 1862 (25 & 26 
Vict. c. 63), s. 54, 

Where a ship is held liable for a collision caused by 
a defect in her machinery, and such defect is due 
not to the master or crew, but to the negligence or 
default of other persons who are employed by 
the shipowner to repair the machinery on shore 
before the commencement of the voyage, and 
for the purposes of the voyage, the collision is 
nevertheless occasioned by “improper navigation” 
within the meaning of sect. 54, sub-sect. 4 of the 
Merchant Shipping Act Amendment Act 1869 
(25 § 26 Vict. c. 63), so as to entitle the owner 
y, umat his liability under the provisions of that 

ct. 

In am action for limitation of liability, where the 
defendants raised an issue which was decided 
against them, the Courtordered the plaintiffs to pay 
all the costs of the action, except the costs inci- 
dental to the raising of such issue, as to which 
each party was to pay his own costs. 


THIs was an action for limitation of liability 
brought by the Tyne Steam Shipping Company 
Limited, the owners of the screw steamship Wark- 
worth, against the owners of the vessel British 
Enterprise. 

The collision in consequence of which this 
action was instituted occurred on the 17th April 
1883. At the time of the collision the British 
Enterprise way lying in the river Tyne moored at 
buoys taking in cargo. The persons in charge of 
the Warkworth, which was steered by a steam- 
steering apparatus, saw the British Enterprise in 
due time and took proper steps to keep out of her 
way. Owing, however, to a defect in the steering 
apparatus, the Warkworth failed to answer her 
helm, and came into collision with the British 
Enterprise which shortly afterwards sank. An 
action was thereupon instituted by the owners of 
the British Enterprise against the Warkworth. 
The defendants pleaded inevitable accident. 

On the 29th June 1883 the damage action was 
tried before Sir James Hannen, and it was proved 


(a) Reported by J. P. AsriNALL and F, W, RALES Esqrs., 
Barristers-at-Law, 
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that the steering apparatus had been inspected at 
Rotterdam six months before the collision, that 
the cause of the defect was the using of an im- 
proper pin which came out of its place in the 
apparatus, that the pin in. question had been lost 
subsequently to the collision, and that it was not 
the duty of the ship's engineer to overhaul the 
apparatus, 

Sir James HANNEN found the Warkworth solely 
to blame, and delivered the following judgment :— 
The defendants lie under insuperable difficulties in 
the case probably from the negligence of some 
one or other, because they have unfortunately 
allowed the pin, the all important object in this 
transaction, to be lost, and therefore we are unable 
to see what its nature was, and to judge whether 
there was any impropriety in its use, and then to 
endeavour to ascertain to whom the use of it is to 
be attributed. But there is also another difficulty 
which the defendants have made, that is, that 
while they take credit for having had an inspec- 
tion during the period that this vessel has been in 
their possession, they have not given us any 
evidence of the result of that inspection. We are 
left therefore to conjecture. 16 isa misfortune of 
course of employers that they are responsible for 
the acts of those whom they employ, although 
they themselves may have done all that is right. 
Of course I have nothing to say against the defen- 
dants themselves, but they are responsible for 
those whom they employ. The evidence in this 
case lies in a very narrow compass. A proper 
Steering gear of well recognised and approved 
prirciples was adopted, and the maker of that 
apparatus has been called, and he has told us that 
he has distinct recollection of this particular pin, 
and itis not merely because it is his practice to 
make use of a particular kind of pin, but he recol- 
lects in this particular instance a split pin was 
used for the purpose of keeping this nut in its 
place. It is obvious that all things must 
wear out and that there must be therefore an 
inspection from time to time to guard against 
something unforeseen taking place. The first 
question in the case no doubt is, whether or not 
there has been an inspection at a sufficiently 
short series of intervals—on this the evidence 
stands thus: One gentleman has said that he 
thinks that an apparatus of this kind should be 
inspected every two months. The master himself 
says that he thinks there should be an inspection 
every six months. An inspection took place at 
Rotterdam six months before the collision. If 
that is so, so far as the period would go, the 
evidence of Mr. Nicholl would tend to establish 
that there was a sufficient time. Of course the 
inspection cannot be gaking place every week or 
every fortnight, the same as there is of the gear 
on the deck, but I certainly myself am disposed 
to think, and the Trinity Brethren who assist 
me are also of opinion, that the inspection ought 
to take place more frequently than once in six 
months. But I do not propose to rest my decision 
upon that, but I rest it upon these grounds: It 
being proved that there was a split pin in 
originally, the pin having now being lost, and the 
evidence of the only person who speaks to the 
condition of that pin before it was lost being that 
it was not, so far as he recollected, a split pin, 
coupled with the fact that there was a taking off 
of the cover, and inspection at Rotterdam, leads 
me to the inference that from some cause or other 
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the original and proper pin had been taken out 
and an improper pin had been put in, and that 
this has been the cause of the accident. That 
being my view, I think the defence is not 
established, and that the plnintiffs are entitled 
to recover. 


Dec. 12.—The limitation of liability action now 
came on for hearing. 

The evidence in the damage action was putin and 
two witnesses were called on behalf of the plaintiffs 
the owners cf the Warkworth, to prove that it was 
the duty of the ship's engineer to look to the 
steering apparatus when the ship was away from 
her home port, although at the hearing of the 
damage action their own ship’s engineer had stated 
it was not his duty to do so. 


The 54th section of the Merchant Shipping 
Act 1862, on which the argument turned, is as 
follows :— 

The owners of any ship, whether British or foreign, 
shall not in cases where all or any of the following 
events occur without their actual fault or privity ; (that 
is to say): pe | ‘ 

(1) Where any loss of life or personal injury is caused 
to any person being carried in sbch ship : 

(2) Where any damage or loss is caused to any goods, 
merchandise, or other things whatsoever on 
board any such ship : M. - 

(3) Where any loss of life or personal injury is by 
reason of the improper navigation of such ship 
as aforesaid caused to any person carried in any 
other ship or boat : 

(4) Where any loss or damage is by reason of the 
improper navigation of such ship as aforesaid 
caused to any other ship or boat, or to any goods, 
merchandise, or other things whatsoever on board 
any other ship or boat: 4 

be answerable in damages in respect of loss of life or 
personal injury, either alone or together with loss or 
damage, to ships, boats, goods, merchandise, or other 
things to an aggregate amount exceeding fifteen pounds 
for each ton of their ship’s tonnage; nor in respect of 
loss or damage to ships, goods, merchandise or other 
things, whether there be in addition loss of life or 
personal injury or not, to an aggregate amount exceed- 
ing eight pounds for each ton of the ship’s tonnage; such 
tonnage to be the registered tonnage in the caseof sailing 
ships, and in the case of steamships the gross tonnage 
without deduction on account of engine room. 


Finlay, Q.C. and Barnes for the plaintiffs, the 
owners of the Warkworth.—The words “improper 
navigation" cover a case like the present. The 
meaning of these words has already been con- 
sidered in Good v. The London Steamship Owners 
Mutual Protection Association (L. Rep. 6 C. P. 563), 
where it was held that a loss occasioned in con- 
sequence of a steam-cock being left open was a 
loss within the meaning of these words. If this 
defect in the steering apparatus bad been due to 
the ship’s engineer, the collision would clearly 
have been due to “improper navigation.” Can it 
make any difference if it is due to & marine 
engineer, who is equally & servant of the owners P 
Whatever be the strict technical meaning of 
navigation, the Legislature never meant to exclude 
such a case as the present from the operation of 
the statute. 


Webster, Q.C. and W. G. F. Phillimore for the 
defendants.—The contention of the plaintiffs 
amounts to this, that improper construction is 
improper navigation. Prima facie improper 
navigation is the negligent government of the 
ship by her master and crew, and inasmuch as 
this is a statute which confers a privilege ona 
wrongdoer at the expense of an innocent sufferer, 
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the words of the statute must be construed strictly 
and in no way strained to embrace a state of 
circumstances not clearly within their meaning : 
The Etirick (sub nomine Prehn v. Bailey), 4 Asp. 
Mar. Law Cas. 465; 45 L. T. Rep. N. S. 399; 
L. Rep. 6 P. Div. 127 ; 
The Andalusian, 4 Asp. Mar. Law Cas. 22; 39 L. T. 
Rep. N. 8. 204; L. Rep. 3 P. Div. 182; 
Gale v. Laurie, 5 B. & Cr. 156 ; 
Chapman v. Royal Netherlands Steam Navigation 
Company, 4 Asp. Mar. Law Cas. 107; 40 L, T. 
Rep. N. S. 433; L. Rep. 4 P. Div. 157. 
Yet the plaintiffs are here seeking to say that the 
improper act of a marine engineer before the 
voyage commences brings this case within the 
meaning of “improper navigation." In Steel v. 
The State Line Steamship Company (3 Asp. Mar. 
Law Cas. 516; 37 L. T. Rep. N. S. 333; L. Rep. 
3 App. Cas. 72), although one of the exceptions in 
the bill of lading was damage caused by naviga- 
tion, the House of Lords held that all the excep- 
tions must be taken to refer to a period subsequent 
tothe sailing of the ship. If so, the neglect of the 
marine engineer before the ship sails cannot come 
within the meaning of “ improper navigation.” 
Finlay, Q.C. in reply.—In Steel v. The State 
Line Steamship Company, the House of Lords did 
not decide that navigation was confined to the 
action of the master and crew after the ship had 
sailed. What they did decide was that the parties 
to the contract contained in the bill of lading 
meant the exceptions to apply only to a period sub- 
sequent to the sailing of the ship. In other words, 
their Lordships decided what was the intention of 
the parties, and not the meaning of navigation, 


Burr, J.—This is an important case, and a case 
involving a very considerable difficulty. I think it 
being pretty certain that whatever way I decide, 
it will go to the Court of Appeal, I therefore do not 
see that anything would be gained by my reserv- 
ing judgment. In the first place I do not agree 
with what has been said in disparagement of the 
Acts allowing limitation of liability. I do not 
agree that they are anything but valuable Acts of 
Parliament, and I do not agree with the conten- 
tion that, because they are said to interfere with 
what have been called common law rights, they are 
therefore to be construed differently to other 
statutes. In approaching this particular statute it 
seems to me that the intention of the Legislature 
in all these Acts of Parliament has been to relieve 
shipowners from the liability caused by the negli- 
gent acts of their servants. When I say relieve 
them from their liability, I do not mean altogether 
but to some extent only. Prima facie I do not 
see why the amount of relief should be limited to 
a case in which damage has occurred through the 
negligence of the master and crew, and why the 
Act should not apply to the negligence of persons 
other than the master and crew employed by the 
shipowner to attend to the ship in preparation for 
the voyage, as for example, a marine engineer, 
employed while the ship is in port to overhaul 
the machinery. It seems to me that this concla- 
sion is strengthened by the wording of the two 
first sub-sections which omit the words “ improper 
navigation,” and allow limitation of liability gene- 
rally where the loss occurs without the actual 
fault or privity of the owners. It seems to me 
that this shows an intention to relieve the ship- 
owner in all cases where damage has been caused 
by the negligence of his servants, and he himself 
has not heen to blame. But itis said that might 


, 


be all very well if it were not for the positive 
wording of the sub-section in question, and thatin 
this particular case it is sub-sect 4 which applies, 
and that sub-section prevents limitation of lia- 
bility from applying, except in a case where the 
loss or damage is by reason of the “improper 
navigation" of such ship. It is said that 
“improper navigation” cannot be made to 
include anything other than the negligence of 
the master and crew in the course of the voyage. 
Prima facie it would seem to me improper navi- 
gation for a steamship to run into a vessel at 
anchor. Improper navigation in such a case may 
be, for example, caused by the negligence of the 
persons in charge of the ship, or by improper load- 
ing of the stevedore ; but, assuming a case in which 
the ship is so negligently loaded by the stevedore 
that it is found after the voyage has commenced, 
and too late to remedy it, that the vessel will not 
answer her helm, and she runs into another vessel 
through no fault of the master or crew, I confess 
I do not see why that is not improper navigation. 
I suggested during the course of the argument 
other possible states of circumstances, as where 
persons at the order of the shipowner supply 
improper coals to the ship, and the engineers are 
unable to keep steam in their boilers, and in 
consequence a collision occurs. Why is not that 
* improper navigation?” The words “improper 
navigation” do not necessarily exclude tuat state 
of circumstances. 

Let us now suppose that an accident has 
occurred from the falling out of such a pin 
as in the present case, and that that pin has 
been put in by the chief engineer during the 
course of the voyage. It would not be contended 
that that was not “improper navigation.” Let 
us now go a step further, and suppose that the 
ship’s engineer had put tbe pin in whilein portan 
hour before the ship started on her voyage. Could 
it be said then that the collision was not caused by 
improper navigation ? Now, suppose that while 
the ship is in port & marine engineer is sent by 
the owners to overbaul the machinery, and he, in 
the ordinary course of his business, puts in the 
pin. Why would that be less improper naviga- 
tion if it be put in by the marine engineer than 
by the ship’s engineer? I therefore have astrong 
feeling that this case is within the intention of 
the Act, and feeling that, I do not hesitate to say 
I feel strengthened in refusing any interpretation 
of the Act which would thwart that object. I 
therefore come to the conclusion that I am not 
prevented from saying that there has heen a loss 
by reason of the improper navigation of this ship, 
and I am of opinion that this Act applies. I 
accordingly grant a decree for the plaintiffs in the 
terms prayed for, 

Barnes.—It is submitted that, as the defendants 
have failed to establish the issue they have raised, 
the plaintiffs are entitled to costs : 

The Empusa, L. Rep. 5 P. Div. 6; 4 Asp. Mar. Law 
Cas. 185; 41 L. T. Rep. N. S. 333. 

Burr, J.—It being the ordinary practice of the 
court to order the plaintiffs in these actions to 
pay all the costs, I shall order them to pay all the 
costs of the action, less the costs incidental to the 
raising of this issue, as to which each party is to 
pay his own. 

Solicitors for the plaintiffs, T. Cooper and Co. 

PEPE for the defendants, Gregory, Rowcliffes, 
and Co. 
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Tuesday, Dec. 18, 1883. 
(Before Burr, J.). 
Tue Srzro Exrzcro. (a) 


Collision — Practice—Default action in rem.— 
Motion for judgment—Order XXVII., r.11. 

As under Order XIII., v. 12, default actions in rem 
are to proceed as if the defendant had appeared, 
Order XXVIL, r. ll, as to setting down an 
action on motion for judgment where the defen- 
dant makes default in pleading applies to such 
actione and judgments therein is io be obtained 
under the provisions of that rule. 

Where in an action in rem for collision the defen- 
dant makes default, the plaintiff should on 
moving for judgment, support his claim by 
afidavit. 

"lis wasa motion under Order XXVII., r. 11, 
by the plaintiffs, in an undefended damage action 
in vem, asking the court to “pronounce for the 
plaintiffs’ claim for damage, and to condemn the 
vessel Spero Expectoin the said damage and in 
coste, and to refer the said claim to the registrar, 
assisted (if necessary) by one merchant, to report 
the amount thereof, and to order the said vessel 
to be appraised and sold." 

The action was instituted on the 16th Oct. 1883, 
by the owners of the fishing lugger Undine against 
the French fishing smack Spero Expecto, in con- 
sequence of the latter vessel baving sailed into 
the fishing nets of the Undine, which were, in 
consequence, lost. 

The writ was served on the Spero Expecto on 
the 10th Nov. No appearance was entered by or 
on behalf of the defendants. ‘The plaintiffs’ pre- 
liminary act and statement of claim were filed in 
the registry on the 24th Nov. Affidavits verifying 
the statement of claim, and as to service of writ, 
were also filed. 

W. G. F. Phillimore, for the plaintiffs, in support 
of the motion.—As no appearance has been entered 
by the defendants, the plaintiffs, under the pro- 
visions of Order XIIL, r. 12, have filed an affidavit 
of service and a statement of claim. That 
being done, the same rule says the action may 
proceed as if the defendant had appeared. 
The plaintiffs, therefore, under Order XXVIL., 
r. ll, have set down the action on motion 
for judgment. That order empowers the plain- 
tiff in certain actions where the defendant 
makes default to set down the action on motion 
for judgment, and appears to apply to an 
Admiralty action in rem. [Burt, J.—I see that 
by Order XL, r. 1, it is provided generally that, 
unless otherwise provided, the judgment of the 
court shall be obtained by motion. What do you 
say as to the application of that ruleP] That 
order does not strictly apply to the circumstances 
of the plaintiffs’ case, whereas the one under 
which they are moving does. In support of the 
allegations in the statement of claim we have 
affidavits. [Burr, J.—Are affidavits necessary ?] 
Sir Robert Phillimore considered them to be 60: 

The Sfactoria, 35 L. T. Rep. N. S. 431; 3 Asp. Mar. 
Law Cas. 271 ; L. Rep. 2 P. Div. 3. 

Moreover, Order XXXVII., r. 2. provides that in 

default actions in rem evidence may be given b 

affidavit. That appears to bear out Sir R. Philli- 

more’s view. [Burt, J.—Yes,Ithink that rule 
makes it clear.] 


(c) Beported by J, P. ASPINALL and F. W, Batkes, Esqrs., 
Barristers-at-Law, 


Burt, J. accordingly gave judgment for the 
plaintiffs, with a reference to the registrar, assisted 
by one merchant. 

Solicitors for she plaintiffs, Pritchard and Sone. 


Jan. 11, 12, and 22, 1884. 


(Before Sir James HANNEN assisted by Trinity 
MASTERS.) 


THE CAMELLIA. 


Salvage—Ineffectual alten tear HAE to award— 

osts. 

Where a vessel engaged in rendering salvage 
services is compelled in consequence of the nature 
of her cargo to abandon the service before tt is 
completed, she is not deprived of her right to 
reward if by the services already rendered she 
has brought the vessel she is assisting from a, 
position of danger into a position of comparative 
safety, and the vessel ia ultimately saved. 

Tis was an action for salvage instituted by the 

owners, master, and crew of the steamship 

Victoria against the owners of the steamship 

Camellia, her cargo and freight. 

The services consisted in towing the C'amellia, 
which was found in the Atlantic Ocean by the Vic- 
toria, disabled and flying signals of distress, a dis- 
tance of about eighty-five miles. The hawser then 
parted, and, although the master of the Camellia 
was desirous of the towing being continued, the 
master of the Victoria, considering that by 
attempting todo so he would endanger his own 
cargo, and also being of opinion that by his past 
services the Camellia had been put into a safe 
position to continue her voyage under sail, he 
determined to cease rendering further assistance. 
The Camellia was ultimately towed into Queens- 
town hy a tug which had been sent out in search 
of her. The defendants (inter alia) pleaded that 
the salvors by abandoning tho Camellia had 
forfeited all claim to salvage. The further facts 
of the case appear in the judgment of the court, 

Jan. 11.—The action now came on for hearing 
on documentary and vivd voce evidence before Sir 
J. Hannen assisted by Trinity Mesters. Ad 

Oohen, Q.C. (with him French) for the plaintiffs, 
—The plaintiffs have. rendered salvage services, 
and are entitled to a substantial reward in respect 
of them. The salvors abandoned the Cametlia 
because they could not have continued their 
services without endangering their cargo, and 
because, when they left the Camellia, she by their 
services had been brought into such a position 
that sbe was able in safety to continue her voyage 
without further assistance. lt has never been 
laid down that where salvors, after they have 
rendered substantial assistance, discontinue doing 
so out of consideration for the safety of their 
own ship, and in the bond fide belief that the 
other ship has been put into a position of con- 
tinuing her voyage in safety, are to be deprived of 
all reward. Moreover, salvage has been awarded 
by this court to salvors whose efforts have proved 
ineffectual : 

The Undaunted, 2 L. T. Rep. N.S.520; Lush. 90; 
The Melpomene, 2 Asp. Mar. Law Cas. 122; 29 
L.T. Rep. N. S. 405; L. Rep. 4 Adm. & Eco. 129. 
It is to be remembered that the present services 


(a) Reported by J. P. AsPINALL and F, W, Raixes, Esqrs., 
i Barristers-at-Law, 
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did in fact contribute to the ultimate safety of the | ing until 7.45 a.m. the next morning, when the 


ship, inasmuch as she was towed a considerable 
distance on her course, and nearer to the tug sent 
for her. 

Dr. Phillimore (with him Kennedy) for the 
defendants.—The plaintiffs in this case have 
rendered no salvage services. Neither The 
Undaunted (ubi sup.) nor The Melpomene (ubi 
sup.) isin point. In The Undaunted the services, 
although ineffectual, were performed under an 
agreement between the salvors and the master of 
the salved ship. Again in The Melpomene 
(ubi sup.) the salvors went out in answer to signals 
of distress, and were only prevented from render- 
ing services by causes over which they had no 
control. In the present case there is a voluntary 
abandonment of the Camellia, and, as the defen- 
dants submit, an improper one. Hence on the 
authorities, these plaintiffs can have no claim to 
salvage : 

The E. U., 1 Spinks, 63 ; 
The Edward Hawkins, Lush. 515; 
The Aus 2 Asp. Mar. Law Cas. 142; 29 L. T. Rep. 


N. S. 516; 

The Killeena, 4 Asp. Mar. Law Cas, 472; 45 L. T. 
Rep. N. S. 621; E Rep. 6 P. Div. 193; 

The Yan Yean, 5 Asp. Mar. Law Cas. 135; 49 L. T. 
Rep. N. S. 187; L. Rep. 8 P. Div. 147. 


Cohen, Q.C. in reply. Cur. adv. vult. 


Jan. 22.—Sir James HANNEN.—The material 
facts of this case are as follows: The Camellia, an 
iron screw steamship of 880 tons register, rigged 
as a two-masted schooner, with a crew of twenty 
hands all told, left Baltimore on the 11th June 1883, 
on a voyageto Londonderry. The value of the ship, 
cargo,and freight was 23,4191, Onthe25thJunethe 
tail of the propeller shaft broke, and the propeller 
became useless. The Camellia proceeded under 
canvas until the 30th June, by which time she had 
sailed 126 miles to the eastward, and had reached 
lat. 49° 29’ N., long. 21° 20’ W., when she fell in 
with the Victoria. The Victoria was a steamship 
of 3989 tons gross, 2449 nett, with engines of 400 
horse-power, and a crew of fifty-four hands all 
told, on a voyage from Boston to Liverpool. She 
had on board a cargo of 616 cattle, 2752 sheep, 
besides dead meat, and a general cargo of Ameri- 
can produce. The value of tbe ship was 35,0002., of 
the cargo 41,5361.,and freight 46921, The Camellia 
was flying signals of distress, and requested to be 
taken in tow. 

The first question in dispute is as to the condi- 
tion of the Camellia at this time. For the 
Victoria it is alleged that the wind was west, and 
that the Camellia was lying nearly head to 
wind quite out of her course, and that her 
master was vainly trying to pay her head off 
to the eastward. For the Camellia it is denied 
that she was lying nearly head to wind, or that 
her master was vainly trying to pay her head 
off to the eastward, and it is alleged that she was 
heading northward, a position in which she hud 
been voluntarily placed by putting her helm to 
starboard, and backing her yards when the 
Victoria was seen. She had just split her fore- 
sail, and another was about to be bent. On this 
point J am of opinion that the contention of the 
Camellia ig well founded, and that there was 
nothing to have prevented her paying off to the 
eastward again without the assistance of the 
Victoria. The Victoria took the Camellia in tow 
at about 8.10 p.m. on the 30th, and continued tow- 


hawser broke. The Camellia signalled to the 
Victoria to take her in tow again, but the latter, 
in consequence of the risk there would have been 
of damage to the cattle and sheep in turning 
round to connect the vessels, and seeing that the 
Camellia was able to proceed on her voyage under 
sail, left her, signalling that she would report 
her. 

In these circumstances it is contended on behalf 
of the Camellia that the Virtoria rendered her 
no salvage services, and that she improperly 
abandoned the attempt to salve, and therefore 
that the suit should be dismissed. I am of 
opinion, however, that salvage services to some 
extent were rendered. It is obvious that a steamer 
whose propeller is broken, though she may have 
sailing power, is subject to greater risks than she 
is in ordinary circumstances expected to encounter. 
She is exposed for a longer time to the dangers of 
bad weather, and she is not able to beat up 
against unfavourable winds with the same facility 
ns & vessel constructed for navigation with sails 
alone. She is liable, therefore, to be driven out of 
her course if a change of wind should occur, and 
it becomes of great importance to her that the 
time and distance during which she may be 
exposed to these dangers should be shortened as 
much as possible. In ths present case the 
Camellia was towed on her course a distance of 
eighty-five miles ; but, what is of more importance, 
she was hastened on her voyage about seventy 
hours, whereas up to the time of her being taken 
in tow she was sailing only at the rate of one mile 
an hour. She was also brought from ten to 
fourteen miles to the north, and so to that extent 
nearer to her proper track from which she had 
been carried somewhere about thirty miles. I am 
advised that there was nothing in the weather 
during the towing which would indicate any diffi- 
culty or danger in the course of the service. But 
it is contended that the Victoria by abandoning 
the Camellia has forfeited all right to claim for 
salvage services. I findas a fact that the Victoria 
did not leave the Camellia because she was unable 
to see that the Camellia was signalling to be 
again taken in tow, but because, from the nature 
of her cargo, she would haverun a considerable 
risk of loss and damage toit by turning round to 
windward to connect the two vessels, and I am 
advised that this was a reasonable apprehension. 
lam also advised that, though the weather was 
worse after the towing ceased than when it com- 
menced, there was nothing in it which made 
it unreasonable on the part of the master of the 
Victoria to consider that the Camellia could 
proceed on her voyage under sail without any 
other than that general risk which I have referred 
to as attending any steamer which has lost her 
steam power. I am advised and I think that 
there was no misconduct on the part of the master 
of the Victoria, and that, balancing the risk to the 
interests which were committed to his charge 
with that to which the Camellia was still exposed, 
he did not act improperly in going on when the 
hawser broke. 

Several cases were cited in support of the 
defendant/s contention that the plaintiffs were 
entitled to nothing. There can be no doubt that 
services, however meritorious, which do not in 
any way contribute to the ultimate safety of the 


‘ship are not entitled to salvage reward. That 
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was the case of The Edward Hawkins (ubi 
sup.). There the vessel taken in tow was after 
the parting of the hawser driven away by a gale 
towards a dangerous coast, from which she was 
saved by her own anchors. The towing in no 
way assisted her, and therefore no salvage was 
earned, On the other hand, in The E. U. (ubi 
sup.), Dr. Lushington puts the case of a vessel in 
a disabled state being brought on its way and 
then abandoned by the salvors in consequence of 
the tempestuous weather or other circumstances, 
and afterwards being saved by other salvors. He 
says that it is by no means to be laid down as 
clear law that the original salvors are not entitled 
to some reward. Again, in The Killeena (ubi sup.), 
Sir Robert Phillimore says, “Now, there is no 
doubt that where a set of salvors have done some 
acts which tend to the ultimate salvage of a 
vessel they are usually entitled to some remune- 
ration,” and he then proceeds to consider the facis 
which he thinks show that the alleged salvors 
had improperly abandoned the shipin danger. In 
the case of The Nellie (ubi sup.) Sir Robert Philli- 
more held that where in consequence of a bond fide 
mistake towing was not resumed after the hawsers 
had parted, yet, as beneficial services had been 
rendered, the salvors were entitled to be paid. 
Also in The Melpomene (ubi sup.) Sir Robert 
Phillimore says: “ There are no cases which stand 
in the way of my adopting as a principle this, 
which appears to me to be of considerable impor- 
tance to the interests of commerce and navigation, 
namely, that where a vessel makes a signal of 
distress, and another goes out with the bond fide 
intention of assisting that distress, and, as far as 
she can, does so, and some accident occurs which 
prevents her services being as effectual as she 
intended them to be, and no blame attaches to 
her, she ought not to go wholly unrewarded.” In 
The Yan Yean (ubi sup.) I was of opinion that the 
salvors had by negligence brought the salved 
vessel into us great peril as that from which they 
had rescued her, and therefore that no claim for 
salvage existed. I am of opinion that the 
principle laid down by Dr. Lushington and Sir 
Robert Phillimore in the cases I have referred to, 
namely, that services which have contributed to 
the ultimate safety of a vessel, if interrupted 
before completion, without default of the salvors, 
are entitled to some remuneration, js applicable 
not only to the case of a vessel saved from 
imminent risk of wreck, but also to a case like the 
present where the vessel is brought into a position 
of greater comparative safety than that in which 
she was when she asked for assistance. 


I was asked by the plaintiffs to take into con- 
sideration, when estimating the amount of salvage 
to be awarded, certain damage alleged to have been 
done to the Victoria's machinery, and loss conse- 
quent upon this. I am of opinion that it is not 
established that the damage was occasioned by 
the salvage services, and it is therefore unnecessary 
to consider whether to any and to what extent 
Special damage should be taken into account in 
estimating salvage. I have now given my view 
of the facts. They lead me to the conclusion that 
& moderate sum ought to be awarded, and that 
sum I fix at 200L, of which I give two-thirds to 
the owners, and one-third to the crew. 


Jan. 30.—The plaintiffs applied for the costs of 
8 action. 


Cohen, Q.C. (with him Roscoe), in support of the 
application, referred to Garnett v. Bradley (3 App. 
Cas. 944; 39 L. T. Rep. N. S. 261) and The Feniz 
(Swa. 13). 

Phillimore (with him Kennedy), conira, referred 
to The Silesia (4 Asp. Mar. Law Cas. 338; 5 P. 
Div. 177; 43 L. T. Rep. N. S. 319). 


Sir James Hannen.—I am of opinion that some 
costs should be given to the plaintiffs, as the case 
was of some difficulty. The question raised was 
one which it was desirable should be tried in the 
High Court. The salvors therefore are entitled 
to the general costs of the action, but not to those 
occasioned by the claim for special damage. 


Solicitors : For the plaintiffs, Walker, Son, and 
Field ; for the defendants, Cooper and Co. 


Friday, Feb. 1, 1884. 
(Before Sir James HANNEN.) 
Tue HARDWICK. (a) 


Salvage—Practice—Pleadings—Admisston of facta 
—Hvidence—Order XIX., rr. 4, 5. 


In salvage actions the plaintiffs in their statement 
of claim should state fully the material facta o 
the service, and if such facts are admitted by the 
defendants, the court will not allow the plaintiffs 
at the hearing to amplify them by evidence, 
except on special grounds. 

Tus was a salvage action instituted by the 

owners, master, and crew of the steam trawler 

Flying Sprite, against the owners of the steamship 

Hardwick and freight. 

On the 11th Dec. 1883 the plaintiffs delivered 
their statement of claim, in which the facts of the 
service were set out at length. The defendants 
in the statement of defence, with the exception of 
denying the values as stated by the plaintiffs, 
admitted tbe allegations in the statement of 
claim, 

The services were shortly as follows :— 

Onthe 13th Sept. 1883 the Flying Sprite found the 
Hardwick in the North Sea in a sinking condition 
occasioned by collision with another vessel. The 
Flying Sprite thereupon took the Hardwick in tow, 
and grounded her on the North Beach at Scar- 
borough. Temporary repairs were there effected 
to her, and she was on the 18th Sept. taken into 
Hartlepool. 

At the hearing the plaintiffs’ counsel proposed 
to call evidence to amplify the statement of claim 
by proving that the place where the Hardwick had 
been grounded was in fact the best place the 
salvors could have taken her to. To this evidence 
the defendants objected. 

Hall, Q.C. (with him Bucknill) for the plain- 
tiffs in support of the evidence.—Though it may 
be the general practice of this court to preclude 
evidence in a salvage action where the defen- 
dants have admitted the allegations in the state- 
ment of claim, yet it is not the universal practice. 
The court bas a discretion, and should in this 
instance exercise it in favour of the plaintiffs. 

Dr. Phillimore (with him Raikes), for the defen- 
dants, contra.—lf evidence is to be given where 
the defendants have admitted the allegations in the 
statement of claim, the advantage of setting out 


(a) Reported by J. P. AsPINALL and F. W., RAIKES, Esqrs., 
Barristers-at-Law. 
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fully the facts in the statement of claim is done 
away with. 'Ihe double expense of lengthy state- 
ments of claim and evidence will thereby be 
incurred. In this particular case no good reasons 
have been shown why the practice of the court 
Should be departed from. 


Sir James HANNEN.—It is suggested that I have 
a discretion as to admitting evidence in a case like 
the present. In that I agree. I think that, if any- 
thing material to the decision of the case is omitted 
in the statement of claim, I might possibly admit 
evidence by allowing the statement of claim to be 
ameuded and admitting evidence in support of 
the amendment. I may perhaps here say that 
this and other cases which have recently been 
before me show the advantage of adhering to the 
old practice in regard to statements of claim in 
salvage actions. Much expense is saved by the 
admission of facts, and by the court giving its 
decision on such admissions. But this valuable 
practice of admitting the facts alleged in the 
statement of claim would become useless if, not- 
withstanding that the material facts are set out 
by the plaintiffs, and admitted by the defendants, 
evidence in addition were to be admitted. The 
result would be that neither the court nor the defen- 
dants would be sure that all the tacts were before 
them, nor whether the defendants’ admissions 
were final or not. It must therefore be taken that 
such facts are alleged ina salvage statement of 
claim that, if admitted, they will constitute the 
whole of the plaintiffs’ case, and, further, that 
evidence will only be admitted subject to the dis- 
cretion of the court, and on special grounds. In 
this particular case I see no reason why the 
proposed evidence should be admitted, and I 
accordingly reject it. 

Solicitors for the plaintiffs, Rolliti and Sona. 

Solicitors for the defendants, Waltons, Bubb, 
and Walton. 


Supreme Court of Fudicature, 


—————— 
COURT OF APPEAL. 


Jan. 30 and 31, 1884. 


(Before Lord Coreriper, O.J., Brert, M.R, and 
Bowen, L.J.) 


GULLICHSEN v. STEWART BROTHEBS. (a) 


Charter-party—Cesser clause—Bill of lading— 
Incorporation of conditions of charter-party in 
bill of lading. 

A charter-party contained stipulations in the usual 
form for payment of freight and demurrage, and 
also a stipulation that " as this charter-party is 
entered into by the charterers for account of 
another party their liability ceases as soon as the 
cargo ts on board, the vessel holding a lien upon 
the cargo for freight and demurrage.” 

The charierers having placed the cargo on board at 
the port of loading, a bill of lading was signed 
whereby the goods were made deliverable to 
themselves at the port of discharge, “ they paying 
freiaht and all other conditions as per charter- 
party.” 

In an action by the shipowner against thene, as 


(a) Reported by A. A. Horxins, Esq., Barrister-at-Law. 


consignees of the cargo, for demurrage in respect 

of delay at the port of discharge. 

Held (ajfirming the judgment of Pollock, B. and 
Lopes, J.), that the words of the bill of lading 
incorporated the terms of the charter-party only 
80 far as they were consistent with the bill of 
lading, and that the cesser clause being incon- 
sistent with the bill of lading was mot incor- 
porated, and, therefore, that the plaintif was 
entitled to maintain the action. 

Tuis was an appeal from the judgment of the 

Divisional Court (consisting of Pollock, B. and 

Lopes, J.) reported 5 Asp. Mar. Law Cas. 180; 

49 L. T. Rep. N. S. 198. 

A special case was stated by tke parties, pur- 
suant to the rules of the Supreme Court 1875, 
Order XXXIV., r. 1, the following being the 
material parts thereof : 

The plaintiff is a shipowner residing in Norway, 
and is the owner of the vessel Alette. The defen- 
dants are timber and general merchants, carrying 
on business at 3, Fen-court, Fenchurch-street, in 
the city of London. 

This action is brought to recover the sum of 
561. 138. 4d. for the demurrage of the said 
vessel. 

On the 13th Dec. 1881 a charter-party was 
entered into between the plaintiff, through his 
agent, and the defendants, under which the Alette 
was to load from the defendants at Miramichi or 
Dalhousie a cargo of deals and battens, to be 
carried at a certain rate of freight to a safe port 
on the west coast of Great Britain. 

The charter-party contained the following 
clauses : 

It is agreed that as this charty-party is entered into 
by the charterers for account of another party, their 
responsibility ceases as soon as the cargo is on board, 
the vessel holding a lien upon the cargo for freight and 
demarrage. The usual customs of each port to be 


observed by each party in cases where not specially 
expressed, 


Seventeen days, Sundays and holidays excepted, are to 
be allowed the merchant (if the ship be not sooner 
despatched) for lading, and for discharging cargo fifteen 
like days. Lay days to commence when ship is ready in 
a proper and loading and discharging berth respectively, 
demurrage at the rate of fourpence per register ton per 
day to be paid to the ship if longer detained. 

Messrs, R. A. and J. Stewart, of Miramichi, 
Shipped on the Alette, under the charter-party, & 
cargo of wood goods in two lots, one consisting of 
401,000 pieces of paling, and the other of 99,593 
pieces of deal and deal ends, and 274,118 pieces of 
palings, and two sets of bills of lading were 
Signed in respect of tho said cargo, one of them 
being for the 401,000 pieces of palings, and the 
other for the 20,523 pieces of deal and deal ends, 
and the 274,118 pieces of palings. 


By the said bills of lading the goods were made 
deliverable at the port of discharge on the river 
Mersey to the defendants or to their assigns, “ they 
paying freight and all other conditions as per 
charter-party.” 


Whilst the ship was on her voyage the defen- 
dants indorsed for value the first of the two bills 
of lading to a purchaser, and having sold a por- 
tion of the cargo comprised in the second bill of 
lading they indorsed on that bill of lading an 
order for delivery to the purchasers of that por- 
tion of the cargo, the defendants themselves 
being the owners and receivers of the remaining 
portion. 
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The ship was ready in & proper discharging 
berth at Liverpool, and the discharge was com- 
menced on the 11th July 1881, and was nob com- 
pleted until the lst Aug. 1881, on which day the 
discharge of the wholecargo was completed. The 
Said vessel was therefore detained five days beyond 
the said fifteen days. The detention arose through 
no fault of the ship, but because the remainder of 
the cargo could not be delivered to the purchasers 
thereof until after the delivery to the defendants 
of their portion. 


The court is to have power to draw inferences 
of fact. 


The claim was made against the defendants as 
consignees of the cargo. The defendants contend 
that their liability ceased on the cargo being 
shipped, and that the plaintiff was bound to 
exercise his lien. 


The question for the opinion of the court is, 
whether, upon the facts stated, the defendants 
are liable. 


If the court find for the plaintiff, then judg- 
ment is to be entered for him for 56. 13s. 4d. and 
costs; but if the court find for the defendants, 
then: judgment is to be entered for them with 
Costs. 


After hearing argument the Divisional Court 
gave judgment in favour of the plaintiff. 


The defendants appealed. 


Edwyn Jones, for the defendants, repeated the 
arguments used in the court below. He cited 
Porteous v. Watney, 4 Asp. Mar. Law Cas. 34; 39 
L. T. Rep, N. S. 195; 3 Q, B. Div. 534; 
Gray v. Carr, 1 Asp, Mar. Law Cas. 115; 25 L, T. 
Rep. N.S, 215 ; L. Rep. 6 Q. B. 522; 
Sanguinetti v. Pacific Steam Navigation Company, 
3 Asp. Mar. Law Caa. 300: 35 L. T. Rep. N. S. 
658; 2 Q. B. Div. 228. 
Synnott, for the plaintiff, was not called upon to 
argue. 


Lord Corzrinez, C.J.—I must say that I think 
this case becomes perfectly clear when the docu- 
ment upon which the action is founded is critically 
considered. Now, the action is brought upon the 
contract contained in the bill of lading, which 
contains these words, “ consignee paying freight 
and all other conditions as per charter-parby. 
Here, then, the express contracts contained in the 
charter-party as to the payment of freight and 
demurrage are incorporated into the bill of lading 
and bind the consignee just as much as if the 
very words of the charter-party with respecs to 
this had been written into the bill of lading. But 
then it is said that there is a condition in the 
charter-party providing for a cesser of the liability 
of the charterers as soon as the cargo is on board, 
and that this cesser clause must likewise, by the 
words I have referred to, be taken to be incor- 
porated into the bill of lading; it is also said 
that here the charterers and the consignee are the 
Same persons, and that therefore by virtue of the 
cessor clause their liability ceased as soon as the 
vessel was loaded. Now, it is true that the 
charter-party contains such a cessor clause, and 
it is also true that the charterers and consignees 
are the same persons, but it seems to me that you 
cannot incorporate, by means of these words in 
the bill of lading, such of the conditions con- 
tained in the charter-party as are inconsistent 
with the bill of lading ; the bill of lading must 


incorporate such parts of the charter-party as 
are consistent with it. Now, it would be quite 
inconsistent with the contract of a bill of lading 
that the liability of the consignee to pay freight 
and demurrage should cease upon the loading of 
the vessel, and therefore, when there isan express 
contract in the charter-party providing for this 
payment, I think it is impossible to incorporate 
into a bill of lading which refers to the charter- 
party an inconsistent cesser clause providing for 
the ceasing of that liability. I think that this 
appeal must be dismissed. 


Brett, M.R.—In this case there was a charter- 
party signed by R. A. and J. Stewart Brothers, 
as charterers, sod probably it was so signed by 
them as to make them liable upon it, it it were 
not for the cesser clause contained in it. But 
Messrs. Stewart being only agents for other 

arties, & cessor clause, providing for the ceasing 
of their liability on the charter-party, is inserted. 
Now, if the charterers had done nothing more, 
then of course their liability on the charter-party 
would have ceased, in the terms of the cesser 
clause, upon the loading of the vessel. But they 
did something more; the goods being shipped, 
they took two bills of lading, by which the goods 
were deliverable at the port of discharge to them 
or their assigas. Now, that contract upon the 
bill of lading, it must be borne in mind, is quite 
distinct from the contract upon the charter- party ; 
by the bill of lading the defendants contract not 
as charterers but asshippers, and it is upon the con- 
tract contained in the bill of lading to pay freight 
and demurrage, by incorporation from the charter- 
party, they are sued. Therefore we must have 
regard to the contract contained in the bill of 
lading only. Now, if every word which ought to 
have been incorporated out of the charter-party 
into this bill of lading had been written therein, 
then it becomes absurd to suppose the cesser 
clause could possibly have been written into this 
bill of lading, because the effect of that cesser 
clause wonld be to make every part of the con- 
tract on the bill of lading cease the moment the 
bill of lading was given. That would be absurd. 
Then, how much of the contract contained in the 
charter-party must be read into this bili of 
lading? Clearly, as much of it as is consistent 
with the contract of the bill of lading. Now, 
there is a contract in the charter-party for the 
payment of freight and demurrage which is con- 
sistent with the bill of lading, and must therefore 
be read into it, under the words in the bill of 
lading which incorporate the charter-party ; and, 
therefore, I think the defendants are liable upon 
the contract made in the bill of lading. I think 
the decision of the Divisional Court was right 
and must be affirmed. 


Bowen, L.J.—I think this case is quite clear. 
The contract sued upon is the contract made by 
the terms of the bill of lading. That document 
provides that the goods shall be deliverable to 
the defendants or their assigns, &c., he and they 
paying freight and all other conditions 88 per 
charter-party." "That seems to me to incorporate 
the charter-parby to some extent—the question is 
to whatextent? Surely the answer must be to 
the extent of incorporating all that can properly 
be incorporated without destroying the bill of 
lading. But the cesser clause cannot be incor- 
porated without making the whole bill of lading 
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useless, and therefore I think it cannot be read 
into the bill of lading. 


Appeal dismissed. 
Solicitors for the plaintiff, F. Venn and Oo., for 
Collins, Robinson, and Co. 


Solicitors for the defendants, Kearsey, Son and 
Hawes. 


Nov. 21, 23 and Dec. 21, 1883. 


(Before Brett, M.R., BAcGALLAY and BOWEN, 
L.JJ.) 


OCEAN SrEAMSHIP Company v. ANDERSON, TRITTON, 
AND Co. 


APPEAL FROM THE QUEEN’S BENCH DIVISION. 


Voluntary sacrifice io save ship and cargo— 
Towage agreement— General average contribution 
—Liability of owners of cargo, 

Where the captain of a ship which is in danger, in 
order to save a ship and cargo, agrees to pay a sum 
of money, for assistance, if it is reasonable to 
make the agreement and the amount paid is under 
the circumstances reasonable, the shipowner is 
entitled to recover a general average contribution 
from the owner of the cargo, although the agree- 
ment under which the money is paid is atowage, 
and not a salvage, agreement. 

A ship was aground and in peril, and the captain 
signalled to another ship and obtained assistance, 
whereby the ship and cargo were saved. An 
arrangement existed, which was known to the 
captain when he signalled, and to which the 
owners of both ships were parlies, that for ser- 
vices rendered under such circumstances a sum of 
25001. should be payable in all cases, whether the 
services proved beneficial ov not. 

In an action by the shipowners against owners of 
cargo to recover a general average contribution in 
respect of the sum of 25001. so paid, the jury found 
that what the captain did was reasonable, and 
that the sum paid was reasonable under the cir- 
cumstances. 

Held that, as the 25001. was payable whether the 
services rendered proved beneficial or not, the 
agreement was a towage agreement, but that, as 
there was extraordinary danger and the payment 
was a voluntary sacrifice made in order to save 
the ship and cargo, it gave rise to a general 
average contribution, and ihe plaintiffs were 
entitled to recover. 

Judgment of Grove, Lopes, and Mathew, JJ. 
reversed. 


Tars action was brought by the plaintiffs, the 
owners of the steamer Achilles against the defen- 
dants, who were owners of a portion of the cargo, 
to recover a sum of 1621. 11s. 7d., alleged to be due 
as a general average contribution. The Achilles 
ran aground on a bank in the Hankow river, in 
China, and her captain, finding that the ship and 
cargo were in danger, signalled for assistance to 
the captain of another steamer called the Shanghai. 
The Shanghai came to the assistance of the 
Achilles, and after some difficulty succeeded in 
getting her off the bank, and the ship and cargo 
were saved. A claim was afterwards made on 
behalf of the owners of the Shanghai against the 
owners of the Achilles for a sum of 25001, 
alleged to be due for the services rendered by the 
Shanghai in consequence of an arrangement exist- 


(a) Reported by P. B. Hurcuins, Esq., Barrister-at-Law. 
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ing between the owners of different; ships trading 
on the Hankow river, and to which both the plain- 
tiffs and the owners of the Shanghai were parties. 
The effect of this arrangement was that a charge 
ot 25001. should be made in all cases for assisting 
ships which were in distress on the river for any 
period not exceeding twenty-four hours ; this sum 
was payable whether the services rendered proved 
beneficial or not. The captain of the Achilles was 
aware of the existence of this agreement when he 
signalled for assistance. The plaintiffs having 
paid the sum of 25001. to the owners of the 
Shanghai sued the defendants to recover the sum 
of 1627. 11s. 7d. as a general average contribution 
in respect of their proportion of the cargo. The 
defendants denied that the amount claimed was 
due, but paid a smaller sum into court. 


At the trial before Cave, J. the jury found that 
the captain of the Achilles intended to make 
the plaintiffs liable to pay the 25007., and that he 
signalled to the Shanghai, knowing that this was 

charge for assistance, and, further, that what 
he did was a reasonable course for him to pursue, 


and that the charge of 25007., was reasonable under 
the circumstances, 


Cave, J. gave judgment for the plaintiffs. The 
Divisional Court (Grove, Lopes and Mathew, 
JJ.) directed judgment to be entered for the 
defendants, and the plaintiffs appealed. 

Nov. 21 and 23, 1883.—' The appeal was argued by 
H. Matthews, Q.C. and Gainsford Bruce (H. D. 
Greene with them) for the plaintiffs (apps), and 


by Cohen, Q.O., and J. G. Barnes for the defen- 
dants (resps.). 


The arguments, so far as they relate to the 
point of Jaw decided are sufficiently noticed in 


the judgments. The following authorities were 
referred to : 


Kemp v. Halliday, 2 Mar. Law Cas. O. S. 370; 14 
i T. fer. N. S. 762; L. Rep. 1 Q. B. 520; 34 

Birkley v. Presgrave, 1 East, 120; 

Newman v. Waiters, 9 B. & P. 612; 

The True Blue, 2 Wm. Rob. 176; 

Moran v. Jones, 7 E, & B. 593; 

The Pyrennee, Br. & Lush. 189 8 

The British Empire, 6 Jur. 608 ; 

The Medina, 3 Asp. Mar. Law Cas. 305; 35 L. T. 

_ Rep. N. S. 779 ; 1 Prob. Div. 272 ; 

The Peace, Swabey, 115; 

The E. U.,1 Spinks Eoc. & Adm. Rep. 63; 

Attchison v. Lohre, 4 Asp. Mar. Law Cas. 168; 41 
L. T. Rep. N. S. 323; 4 App. Caa. 755 ; 


MacAndrews v. Thatcher, 8 Wall. (Sup. Ct. U. 8.) 
341. (a) 


Cur. adv. vult. 

—————— PT" ht E 
. (2) On reference to this case we find that Clifford, J. 
ia there reported to have said on the question raised in 

is cage as follows: “ Tha settled rule is, that when the 
ship is accidentally stranded in the course of her voyage, 
and by labour and expense she is set afloat and completes 
her voyage with tha cargo on board, the expenses in- 
curred for that object, as it produced benefit to all, so 
Ju shall be a charge upon all, according to the rates of 
apportioning general average.” This proposition appears 
to cover the present case, and itia to be noticed generally 
that the tendency of the American decisions seems to be 
to Consider such expenses as those incurred in the present 
case to be within general average, while the English 
authorities on the whole appear to incline to the other 
view. The expediency and justice of holding the present 
Sacrifice to be general average are obvious ; and moreover 
it is important to notice that the three great requisites 
necessary to bring & sacrifice within general average are 
present, viz., that the sacrifice should be voluntary, 
necessary and effectual. The mere fact that th 
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Dec. 21.—The following judgments were de- 
livered :— 


Bretr, M.R.—In this case an action was 
brought by shipowners against the owners of 
the cargo to recover a general average contri- 
bution. The case was tried before Cave, J. and a 
jury, anc at ,the trial it was proved that the 
plaintiffs’ ship had got aground on a bank in the 
river Hankow, in China, and was in such a 
position that the ship and cargo were in danger. 
The captain thereupon signalled to another ship 
which came to his assistance, and ultimately 
towed the plaintiffs’ ship off the bank, and so 
saved the ship and cargo. It was also proved 
that there existed an old agreement between the 
owners of different ships in the river Hankow, by 
which it was agreed that no assistance should be 
given by one ship to another for any less sum 
than 25007. This no doubt is a large sum, but 
the fact of the existence of such an agreement 
shows the unusual danger of the river to both 
ships, that is, both to the ship requiring and to 
the ship affording assistance, so I think it is 
questionable whether we could say that it was an 
unreasonable agreement. In the present instance 
both captains were aware of the existence of the 
agreement; the captain of the plaintiffs’ ship, who 
signalled, says he meant the owners of the other 
ship to be paid, and the other captain gave no 
indication that he did not mean to act on the agree- 
ment, and he had no right to risk his owners’ ship 
by agreeing to give assistance to another ship on 
his own terms. The jury found there was an 
agreement to pay this sum of 25007., and I should 
say so too, if I had to decide the question, in the 
first place because it is impossible to say that the 
captain of the Shanghai meant to commit a breach 
of his duty towards his owners ; but, secondly, if we 
were to suppose that he did mean this, he gave 
uo indication of his intention. But the jury have 
found that there was an agreement to pay 
the money, and I agree with their finding. It 
is clear, to my mind, that there was a contract. 

Then there arises & dispute as to the nature of 
the contract. For the plaintiffs it is urged that it 
was a salvage contract, and that there must be 
contribution, while on the other side it is said 
that it was a towage contract, and that there can 
be no contribution. Iam of opinion that, as the 
sum of 25001. was to be paid, whether the vessel 
was towed off the bank or not, therefore it wasa 
towage contract. Then there remains the question 
whether contribution can be payable in the case 
of a contract for towage. The owners of the ship 
which was assisted could not get contribution 
from the owners of the cargo unless they them- 
Selves were bound to pay the money demanded 


sacrifice, if it possesses these characteristics, is towage 


and not salvage, seems immaterial. Of course where 
there is salvage the presumption that there was extra- 
ordinary danger to justify the sacrifice is stronger than 
in the case of towage, which usually is a mere incident in 
the carriage of the goods, and which primá facie itis the 
duty of the shipowner to provide at hisown expense. It 
is, however, clear that the towage service here rendered 
does not in any sense come within the ordinary course of 
navigation, a fact which obviates the difficulty that not 
unfrequently arises under circumstances like the present 
in determining whether the alleged sacrifice was part of 
the shipowner’s general duty to carry the cargo safely to 
its destination. If so,it not being a sacrifice, buta duty, 
the cargo owner cannot be made liable to a general 
average contribution.—Ep. 


from them as the price of such assistance. We 
must consider the following questions. Did the 
contract bind the owners of the ship which was 
assisted? Did the circumstance authorise the 
making of a contract? Was it a reasonable con- 
tract? It is nota reasonable contract unless the 
circumstances were such as to make it reasonable 
to make a towage contract, and unless the amount 
is reasonable. The jury have found that it was 
reasonable in both these respects, and im agree 
with their finding. This being 80, can it give rise 
to a general average contribution? Wherever 
there is extraordinary danger, and s voluntary 
sacrifice is made in order to save ship and cargo, 
and both are saved, the party making such sacri- 
fice is entitled to call onthe other party for a 
general average contribution. ‘The present case 
comes within that proposition,and I know of no 
authority which says that such a towage contract 
is not the subject of general average. Therefore, 
although I think this was a towage contract, I 
nevertheless think the plaintiffs are entitled to a 
general average contribution, The point was not 
taken in the Divisional Court, where it was held 
that, notwithstanding the verdict ot the jury, 
there was no contract at all. For the reasons I 
have given, I am of opinion that the plaintiffs are 
entitled to judgment, and that this appeal ought 
to be allowed. Y 

BaccaLLAY, L.J.—I am of the same opinion. 
There are four questions: First, was there an 
agreement made; secondly, was it reasonable to 
make an agreement; thirdly, were the terms of 
the agreement reasonable ; and, fourthly, was the 
expenditure justified? I think all these questions 
should be answered in the affirmative. 

Bowen, L.J.—I am of the same opinion. In the 
first place, was there an agreement to pay this 
sum of 25001? The captain of the plaintiffs’ ship 
knew that his owners would have to pay it, and 
as against this all that can be said is that, although 
everyone else knew that the services were to be 
paid for, the captain of the ship which rendered 
those services had an idea that the owners would 
not charge for them. If he had communicated 
this idea to the plaintiffs’ captain there might 
have been some foundation for the respondents 
contention, but he concealed it, and therefore 
this idea of his is wholly immaterial. For 
the reasons given by the Master of the „Rolls, 
I think there was a contract, and that it was 
a towage contract, and the jury thought it was 
right that such a contract should be made, and 
therefore the contract was binding. There was a 
general average act, for there was a voluntary 
sacrifice, and therefore I think the owners of the 
cargo are bound to coutribute. The point was not 
made in thecourt below, nor was it mado effectually 
in this court until the reply. 

Judgment reversed. 

Solicitors for plaintiffs, Flug, Son, and Oo. 

Solicitors for defendants, Waltons, Bubb, and 


Walton. 
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UE MARGARET. TCT. or App. 
Feb. 25, 26, and 27, 1884. 


(Before Brert, M.R., BAGGALLAY and LiNDLEY, 
L.JJ., assisted by NavTICAL ÁssESSORS.) 


THE Mancammm. (a) 
'ON APPEAL FROM BUTT, J. 


Collision — Thames Conservancy Rules, art. 23— 
Blackwall Point— Tide. 


Where a steamship in the river Thames having come 
out of dock, und being bound down the river finds 
herself with the tide against her on the bend of 
any of the points enumerated in art. 23 of the 
Thames Conservancy Rules, where the river hae 
begun to curve round, and those on board of her 
see another steamship in the reach below pre- 
paring to round the point with the tide, the first 
steamship is bound by the 23rd article to ease her 
rri and wait until the other vessel has passed, 
clear, 

Art. 23 of the Thames Conservancy Rules applies 
during the whole time a steamship is rownding 


against the tide any of the points therein enwme- | 


rated, and is not confined io the case of a vessel 
in the reach adjoining the point, and before she 

8 begun to round it, sighting another vessel in 
the reach on the other side of the point. 

The words “ rounding a point,” as used in art, 23 
of the Thames Conservancy Rules, begin to apply 
when a vessel having to round is obliged to use her 
steering gear jor the purpose of continuing her 


course round it, and cease to apply when that 
necessity terminates, 


Tus wasan appeal by the defendants in a damage 
action in rem trom a decision of Butt, J., in which 
he found that the steamship Margaret was alone 
to blame for a collision between the Margaret and 
the steamship Clan Sinclair in the river Thames 
on the 9th March 1883, 

The facts were that the Olan Sinclair, having 
come ont of the South-West India Docks on the 
hend of Blackwall Point, proceeded down river 
under her own steam with a tug ahead at a speed 
of three to four knots through the water against 
a flood tide of two to two and a halt knots, The 
Margaret was coming up the river, and when in 
Bugsby's Reach the masts of the Clan Sinclair 
Were seen over the land on the port bow. The 
Margaret proceeded to round the point under a 
starboard helm, and on approaching the Olan 
Sinclair attempted unsuccessfully to pass port 
Side to port side, and the two vessels came into 
The Clan Sinclair failed to reduce her 
speed till immediately before the collision, whea 
her engines were Stopped and reversed. 

The turther facts ot the case are fully set out 
in the report of the case below: (ante, p. 187; 49 
L. T. Rep. N. S. 332; 8 P. Div. 126.) 

Butt, J. had found that art. 93 of the Thames 
Conservancy Rules did not apply to the circum- 
stances of the case, and that, assuming it did, the 
Clan Sinclair had complied with it so far as was 
possible, 


The rales for the navigation of the river 
hames referred to are as follows: 


14. Every steam-vessel when approaching another 
vessel, so as to involve risk of collision, shall slacken her 
speed, and shal) stop and reverse if necessary. 

22. When two steamships Proceeding in opposite 
directiona, the one up and the other down the river, are 


(a) Reported by J. P. Asrrvatiand F, W. BAIKES, Esqrs., 
Barristers-at-Law, 


approaching one another go as to involve risk of collision, 
they shall pass one another port side to port side. 

23. Steam-vessels navigating against the tide shall, 
before rounding . à Blackwall Point, ease their 
engines, and wait until any other vessels rounding the 
point with the tide have passed clear. 


Webster, Q.C. and Hall, Q.C. (with them Dr. 
Phillinorej for the appellants, the owners of the 
Margaret.—The interpretation put by the learned 
judge below upon rule 23 of the Thames Con- 
servancy Rnles,is wrong. The rule covers a case 
like the present where those on the Clan Sinclair, 
while she is on the point, sight the Margaret, 
about to round the point with the tide. lf the 
rule applies, she has failed to comply with it, 
inasmuch as she did not ease and wait within the 
meaning of the rule. Moreover, the Clan Sinclair 
failed to comply with rule 22, which directs that 
ships, one going up and the other down the river, 
when approaching so as to involve risk of 
collision, shall pass port side to port side. 


Russell, Q.O. and Myburgh, Q.C. (with them 
Hoilams) for the respondents, the owners of the 
Clan Sinclair.The 28rd rule says that vessels 
“before rounding the following points” shall 
easeand wait. In this case the Clan Sinclair had 
already commenced to round the point, and there- 
fore the rule does not apply : 

The Libre, 4 Asp. Mar. Law Cas. 439 ; 45 L. T. Rep. 
N.S. 101; 6 P. Div. 139. 
Assuming the rule applied, the Clan Sinclair 
complied with it, seeing that she was going as 
slow as was possible under the circumstances. 


Bnrrr, M.R.—In this case the owners of two 
vessels bring cross-actions in respect of a collision 
off Biackwall Point in the Thames, and the 
learned Judge of the Admiralty Division, assisted 
by Trinity Masters, has found that, in respect of 
the collision, the Margaret was solely to blame, 
and that the Olan Sinclair was not at all to 
blame. 1i becomes necessary to consider what 
are the rules of navigation applicable to the two 
vessels, This is a collision in the Thames off 
what is called Blackwall Point. Now, the navi- 
gation of steamships off Blackwall Point is 
partly to be governed by the 28rd rule of the 
Bye-laws for the Navigation of the River Thames. 
The question to be considered is, What is the 
meaning of the rule which says that *'steam- 
vessels navigating against the tide shall, before 
rounding the following points, viz.: . D. d 
Blackwall Point, ease their engines, and wait 
until any other vessels rounding the point with 
the tide have passed clear”? It seems to me that 
the first thing to be considered is, what is the 
meaning of “ point?" Now, it is clear that the 
officers of this vessel knew what was meant. 
This is a nautical rule, and is written, therefore, 
in nautical language, and it is written with 
regard to a winding river where there are 
what sailors call "points," that 18, where the 
land goesfrom a straight line into the river, 80 
that the river is obliged to wind round the point. 
Therefore the point is not & mathematical point, 
and it seems to ie that the proper way of de- 
fining the “ point," under these circumstances, ig 
this: that the point begins where a vessel having 
to go round it, either up or down the river, 
would, if there were nothing in the way, be 
obliged to use its steering gear for the purpose of 
continuing her course, and that it ends where the 
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necessity of using the steering gear ceases. 
Therefore the point lies within the limits. 

The next question is, what is the meaning of 
“before rounding the following points”? Is it 
before a vessel begins to round, or is ib before she 
has finished getting round, what I call the point ? 
It seems to me that it applies from the time | 
when, if there was nothing in the way, aà 
vessel begins to use her steering gear for 
the above purpose, and ends at the place 
where she would cease using her steering 
gear and would go straight on her course as 
before. Therefore, where the vessel is going against 
the tide, it seems to me that the words “ before 
rounding” mean before the vessel has finisbed 
rounding the point in the sense in which I have 
described the point—that is to say, that the rule 
applies, not only before the vessel begins to round 
the point, but it applies during the whole time 
that she is rounding it. In the case of The Libra 
(ubi sup.), the circumstances were, that the vessel 
navigating against the tide sighted the other, 
whiie in the reach above the point, and before she 
had begun to round. It is now suggested that 
the rule does not apply to the circumstances of 
the present case, because it is said that this court 
said in The Libra that the rule would not apply 
to the case of a vessel already on the point. 
That does not seem to me to be the effect of the 
decision in The Libra. I think that the rule 
applies, even if the vessel is on or off the point, at 
the time when those on board of her ought first 
to see the other vessel. The application of the 
rnle must of course differ according to circum- 
Stances. Now, clearly, if the vessel is not already 
on or off the point she ought, as much as she can, 
not to go on to the point until the other vessel 
comes round and is clear. But if she is already 
on the point what is she todo? She cannot then 
Stay so as to enable the other vessel to have 
cleared the whole point before she clears it herself. 
It seems to me, therefore, that she ought, under 
those circumstances (it is a little difficult to 
express it), to remain as nearly as she can in the 
same place with respect to her course up and 
down the river. I do not say that if she is in the 
middle of the river she is bound to stay in mid- 
river, or that if she is on oneside of the river she 
is bound to stay on thatside; but she is bound not 
to go further than she can help on a course which, 
if she goes on, will be taking her further round the 
point. Ifthat be so, in order to obey this 23rd 
rule, under the circumstances of the present case, 
the Clan Sinclair should not have gone lower 
down the river, when she ought first to have seen 
the Margaref, than it was necessary she should 
go so as to enable her to be safe both as to her- 
self and other craft. I mean to say that she was 
not bound to stop so as to lose all command over 
herself and thus become a source of danger to 
herself and other vessels. The rule does not say 
“stop,” but “ease,” and the question is, how 
much ought she to have eased. I think that, 
being in the position she was, she ought to 
have eased so much as to prevent herself, as 
far ns she could with safety, from going down the 
river farther than was necessary. If she had 
eased as the learned judge and The Trinity Masters 
in the court below found, that is, if she had eased 
as much as she could with safety, I should think 
she obeyed the rule. But if she did not ease as 
much as that, then I think she disobeyed the rule. | 


| anywhere else. 


This is a very strict reading of the rule, but,as I 
understand it, it ought to be read so in order to 
prevent collisions off these points, which are pre- 
carious points for navigation in the river. 

Now, reading the rule in this way, the next ques- 
tion to consider is, whether this rule replaces other 
rules. To my mind, as I said in the case of The 
Libra (ubi sup.), it does not. If the circumstances 
of the case are such that any other rules would 
apply, I think they apply on these points or off 
these points just as much as if the vessel were 
But, as a fact, if a ship is brought 
as pear to a standstill as she can be with safety, 
it will be found difficult, so far as she is concerned, 
to apply any other rules to her. They may or 
they may not apply. It having been said that 
the Clan Sinclair ought to have stopped so 
as to take all way off her, I put the question to 
our assessors, because, if she could have brought 
herself to a dead stop with safety, I should say 
she ought to have done so. Therefore, I put this 
question: “ Could the Clan Sinclair, with safety 
to herselfand thenavigation of the river—assuming 
that she had little way on her at the beginning— 
do more than reduce her speed, so as to keep her 
engines moving ber to enable hertosteer?" They 
answer, “No.” She was not bound therefore, to 
bring herself to such a standstill. If she did all 
that could be done with safety to keep herself in 
the same place in which she was with respect to 
her position up and down the river, then she did 
all that was required of her. The learned judge 
and the Trinity Masters have found that she did 
that,and if wecan uphold that finding, then his 
decision is right. Now, there seems to me to be 
evidence in words in support of either view of 
the question. I meau there is evidence in words 
as to the number of minutes andas tothe distances 
traversed in those minutes, and as to the opinions 
and views of people looking on. If the only evi- 
dence had been that evidence in words, inasmuch 
as there is a conflict of evidence, I do 
not think we could have overruled the 
finding of tbe learned judge; but it seems 
to me tbat there are facts which determine 
that conflict of evidence in words. Upon 
that I have asked the gentlemen who assist 
us this further question, “Is there anything in 
the nautical facts of this case to make you differ 
from the learned judgo and the Trinity Masters 
in finding that from the time the Clan Sinclair 
left the dock until the collision she did no more 
than keep her engines merely moving?” They 
answer that the nautical facts of the case show 
that this vessel did more than keep her engines 
merely moving. Then I put them this question, 
so as to make the matter perfectly clear, “Could 
the Clan Sinclair have gone slower, and yet kept 
herself under command?” They answered that 
she could. Ifso, it seems to me that she broke 
the 23rd rule, according to the strict interpreta- 
tion that I have put upon it, because she, as a fact 
might have kept herself higher up the river than 
she did between the time when she ought to have 
first seen the Margaret and the time of the col- 
lision. A great deal has been argued about the 
want of a look-out. As far as my judgment is 
concerned, I think the Margaret ought to have 
been seen sooner than she was. But I do not 
think it makes any difference in the decision, 
for, assuming she ought not to have been seen 
sooner than she in fact was, even upon that 
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assumption our assessors do not think that the 
Clan Sinclair did all she possibly could to wait in 
the river where she was, so as to keep herself 
from meeting the Margaret on or off any part of 
the point sooner than she did. Therefore, 
although I think it is very strict law as applied 
tothe Clan Sinclair, because, according to all the 
ordinary rules of navigation I cannot see that she 
did anything wrong, but think she was, as a fact 
navigating with all the care that was necessary, 
yet, beccause she has broken this rule according to 
its strict interpretation, I think she must be held 
partly to blame for this collision. I put this strict 
interpretation upon the rule because I think it 
was intended that it should be constrned strictly, 
and also because I think it is right that tbe court 
should hold a very firm band over sailors who are 
navigating this river, in order to prevent, if 
possible, two vessels coming near each other at all 
whilst they are off these difficult points of naviga- 
tion. 


With regard to the Margaret I have no doubt 
that her navigation.was of the most rash descrip- 
tion. It seems to me clear that she broke the rule 
which says that when a steamship is approaching 
another ship so asto involve danger of collision, she 
ought to stop and reverse. That does not mean 
that she ought to stop and reverse at the last 
moment, but that she ought to do so the moment 
the danger is disclosed. It is clear to my mind 
that she did not, but came on as nearly as 
possible at the same pace till the collision. The 
rule applied the moment there was danger of 
collision, whether or not she was on or off the 
point. But I am not at all prepared to say that 
the rule of passing port side to port side does 
not apply off these points. It may or may not. 
It is difficult to say that ifa vessel going against 
the tide has brought herself to such a standstill 
as to be only just under command the rule is to 
apply to her. Unless she is stopped at some 
particular part of the point the rule can hardly 
apply. For instance, if the Margaret had come 
round under a sharp starboard helm, the two 
vessels would never have been in a position to 
pass port side to port side. The result is, with 
regard to the Clan Sinclair, that she has, by 
breaking the 23rd rule in its strictest interpreta- 
tion, made herself partly to blame, and, although 
the Margaret was ten times more to blame, never- 
theless the legal result is that the damages 
between the two vessels are to be calculated 
according to the ordinary mode of calculating 
such matters. According to the rule we have 
laid down, each party must bear their costs, 
both in the court below and on appeal. 


Baceattay, L.J.—I concur in the judgment of 
the Master of the Rolls. As to rule 23, I may 
say that I think it by no means a clear rule, and 
one couched in terms too vague and general. 
The question which arises on reading it is, what 
is a point? As to that, I think the definition 
given by the Master of the Rolls is correct It 
scems to me that it commences, when a vessel 
begins to use her steering gear for the purpose 
of getting from one reach to another, and ends 
when the necessity for so doing ceases. Then 
what does “ wait” mean? It does not mean to 
come to an actual standstill, but rather means to 
go as slow as is consistent with safety. Now, I 
am strongly of opinion that the Clan Sinclair did 
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more than keep her engines merely moving, 
and I may say that I do not think the naviga- 
tion of the Clan Sinclair was so careful as the 
Master of the Rolls does. I however agree 
that the Margaret was also much in fault, and 


therefore the result is that both must be held to 
blame. 


LzpLEY, L.J.—I also concur, It is clear from 
the established facts of the case that the Olan 
Sincliar did more than merely keep her engines 
moving. She therefore did not ease and wait 


within the meaning of the rule. That being so, 
I think she was to blame. 


Solicitors for the plaintiffs, Hollams, Son and 
Coward. 
_ Solicitors for the defendants, Freshfields and 
Waams. 


—— 


HIGH COURT OF JUSTICE. 


QUEEN'S BENCH DIVISION. 
Tuesday, March 11, 1884 
(Before Day and Suitu, JJ.) 


TATTERSALL v. NATIONAL STEAMSHIP COMPANY 
Lrwrrxp, (a) 


Bill of lading—Limitation of liability— Neglect 
of duty to provide a ship fit for its purpose. 

Certain cattle were shipped on board a steamer for 
conveyance from London to New York under a 
bill of lading which provided “ that these animals 
being im sole charge of shippers’ servants, it is 
hereby expressly agreed that the National Steam- 
ship Company, or its agents or servants, are as 
respects these animals in no way responsible either 
Jor their escape from the steamer or for accidents, 
disease, ur mortality, and that under no circum- 
stances shall they be held liable for more than 5l. 
for each of the animals.” 

Held that the above clause limiting the liability of 
the shipowners to 5l. for each of the cattle didnot 
apply to loss or damage arising from a breach of 
the shipowner's duty to provide a ship fit for tts 
purpose as it only applied to matters occurring 
during the voyage, and that therefore the defend- 
ants were liable for the cattle being infected with 
foot-and-mouth disease, which was occasioned by 
the negligence of their servants in not cleansing 
the ship before receiving the cattle on board. 

THIS was an action brought by the plaintiff as 

owner of certain cows to recover from the defen- 

dants damages alleged to have been sustained by 
the plaintiff through the said cows having caught 
the foot-and-mouth disease whilst being carried in 
the defendant’s steamer from London to New 

York. 

In pursuance of a judge’s order the following 
case was stated for the opinion of the court. 

On the 6th Jan. 1881 the plaintiff shipped on 
board the defendant’s steamer France ten head of 
cattle, amongst other animals, to be carried from 
London to New York, upon the terms contained 
in a bill of lading. 

During the voyage some of the cattle were 
affected with foot-and-mouth disease, and were so 
affected on being landed at New York. 

On her voyage from New York to London im- 
mediately preceding the voyage in question, the 
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France had on board cattle affected with foot-and- | (83 L. T. Rep. O- S. 259; 4 H. & N. 327), 


mouth disease, and it was admitted, for the pur- 
poses of the case that the plaintiff's cattle caugbt 
the foot-and-mouth disease while on board the 
France, owing to the negligence of the defendants 
servants in not properly cleansing and disinfecting 
the steamer before receiving the cattle on board 
and signing the bill of lading. By reason thereof 
the plaintiff sustained damage amounting to more 
than 5]. for each of the said cattle. 

The question for the court was whether or not 
in the circumstances the defendants were liable 
for more than 5l. for each of the said cattle. 

The following were the material parts of the 
bill of lading : 

Shipped upon the France eight stallions, twenty-six 
mares, six colts, and ten cows, seven dogs, to be delivered 
(subject to the following exceptions and conditions) : 
These animals being in sole charge of shippers’ servants, 
it is hereby expressly agreed that the National Steam- 
ship Company, Limited, or its agents, or servants, are, 
as respects these animals, in no way responsible for 
either their escape from the steamer or for accidents, 
disease, or mortality, and that under no circumstances 
shall they be held liable for more than five pounds for 
each of the animals; all dogs to be placed wherever the 
captain may appoint, but at the sole risk of theshipper and 
(or) owner; the act of God, the Queen's enemies, pirates, 
robbers, thieves by land or at sea, barratry of masters 
or mariners, restraint of princes, rulers, or people; loss 
or damage resulting from heat, boilers, steam and steam 
machinery, including consequences of defect therein, or 
damage thereto, collision, stranding, straining, or other 
perils of the seas, rivers, steam and steam navigation ; 
and all damage, loss, or injury arising from the perils 
or matters above mentioned, and whether such perils or 
matters arise from the negligence, default, or error in 
judgment of the pilot, master, mariners, engineers, 
atevedores, or other persons in the service of the ship- 
Owner. 

Petheram, Q.C. (J. O. Erle with him) for the 
plaintiff.—The bill of lading came into operation 
when the cattle were put on board. It is 
admitted that the ship was infected, and infected 
through the negligence of the defendants. The 
limitation of liability to 5L. only applies to the 
Causes of loss or damage expressly mentioned in 
the bill of lading and arising during the voyage. 
In all other cases of loss or damage the parties 
are remitted to their common law rights. The 
words “disease or mortality" mean disease or 
mortality in ordinary cases, that is, caused by 
ordinary circumstances. The loss here arose 
from negligence prior to the voyage, and so the 
bill of lading does not exempt the defendants from 
full liability : 

Steel v. State Line Steamship Company, 3 Asp. 
Mar. Law Cas. 516; 37 L. T. Rep. N. S. 333; 
3 App. Cas. 72. 

J. Fox for the defendants.—It is conceded that 
the defendants are not protected from liability 
for disease if caused by their negligence. But 
the defendants are not liable beyond 5l. per head 
of cattle. A shipowner can make a contract that 
he will not be liable for the negligence of his 
Servants, and this will cover negligence before or 
after the commencement of the voyage. There- 
fore a shipowner is in much the same position as 
a railway company was in before the passing of 
the Railway and Canal Traffic Act 1854 (17 & 18 
Vict. c. 3i), s. 7. Hence the cases that affect 
the liability of a railway company before thaf 

ct are relevant, and these cases show that the 
fact that the act of negligence occurred before the 
transit commenced makes no difference. McManus 


was a case decided after the passing of that Act, 
but if the special contract had been made before 
the Act the court would have held that the 
defendants were not liable. The words of exemp- 
tion in that case were, ‘‘ damage or injury how- 
ever caused,” which correspond with the words, 
* under no circumstances,” used in the present 
bill of lading. In that case the horse-box was 
insufficient for its purpose, and so the negligence 
occurred before the commencement of the 
journey; and yet, except for the Act, the court 
would have held the defendants free from 
liability. The Warkworth (ante, p. 194; 49 L. T. 
Rep. N. S. 715; 9 P. Div. 20) also shows 
that the negligence contemplated in this bill of 
lading may include negligence prior to the 
voyage. The saving clause in the bill of lading 
exempts the defendants from liability for the 
negligence of any person in their service. This 
includesthe crew in the ship, and also the servants 
on shore, and this is shown by the introduction 
of the word *stevedores" in the clause, as their 
duties are performed before the voyage com- 
mences. The defendants, therefore, are not 
responsible to a greater extent than 5l. per head 
for disease however caused, even by negligence 
before the commencement of the voyage. He 
also cited 
Brown v. Manchester, Sheffield, and Lincolnshire 
Railway Company, 8 App. Cas. 703 ; 
Shaw v. York and North Midland Railway Company, 
13 Q. B. 347; 18 L. J.181, Q. B. 
Day, J.—In this case I am of opinion that judg- 
ment should be entered for the plaintiff. It is 
uite clear, according to the opinion of Lord 
LUPA in Steel v. State Line Steamship Com- 
pany, that where there is a contract to carry 
goods in a ship there is a duty on the part 
of the  shipowner to furnish a ship that 
shall be reasonably fit for its purpose, unless 
there is a contract or agreement to the contrary. 
Now, the ship in this case was not reasonably 
üt for its purpose, and hence there was a 
breach of duty in this respect on the part of the 
defendants, and in consequence of that breach of 
duty the plaintiff has suffered damage. But it is 
said that 5l. for each of the animals is all that the 
plaintiff is entitled to. I have looked in vain 
through the bill of lading for words which 
restrict the amount for which the shipowner is 
liable by reason of his breach of duty to provide 
a ship fit for its purpose. The biil of lading applies 
to the carriage of the cattle, but does not by its 
terms deal with a breach of duty on the part of 
the shipowners to provide a fit ship for the 
carriage of the cattle. If the damage had occurred 
through sea perils by reason of the defendants’ 
negligence, during the course of the voyage, ina 
ship originally fit for its purpose, then I agree 
that the limitation of 5L a head would have 
applied. Bunt these cattle were not damaged by 
any thing occurring during the course of the 
voyage, but by reason of the defendants’ servants 
neglecting their preliminary duty of seeing that the 
ship was fit for the purpose for which it was used. 
The defendants, therefore, have been guilty of a 
breach of duty from which damage has happened 
to the plaintiff, and so we must answer the 
question in favour of the plaintiff. 


Sutu, J.—This is an action by the plaintiff 
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recover damages for injuries to his cattle, and the 
question arises as to the true meaning of a very 
special bill of lading ; that is, special in the sense 
tbat is applied to a special class of goods, namely, 
horses, cows, and dogs; and the question which 
we have to determine is, whether the plaintiff is 
entitled to recover more than 5l. for each of the 
animals. It is conceded that the damage arose 
through the shipowners’ negligence in allowing 
their ship to become infected before the voyage 
commenced. Now, it was the duty of the ship- 
owners to have their ship in a fit state for the 
purpose for which it was to be used : (Steel v. State 
Line Steamship Company, ubi sup.) That, then, 
being their duty, does the bill of lading exempt 
them from liability for breach of that duty? In 
my opinion, certainly not. The bill of lading deals 
with the contract of carriage from London to 
New York, and it does not by its terms deal with 
anything that took place before the commence- 
ment of the voyage. Mr. Fox argued that because 
the word “stevedores” is introduced into the 
clause in the bill of lading exempting the defen- 
dants from liability arising from the negligence 
of their servants, and because the stevedore is a 
landsman engaged on duties that arise before the 
commencement of the voyage, therefore the neg- 
ligence contemplated by the bill of lading would 
include negligence arising before the voyage com- 
menced. But the word “stevedore” is introduced 
because the stevedore may very often have been 
negligent in packing or stowing the goods, and 
damage may result therefrom, owing to perils 


of the sea during the voyage; so this argu- | 


ment in no way advances Mr Fox’s case. Then 
it is said thatas under the bill of lading the 
animals were in the sole charge of the shippers’ 
servants, the steamship company were to be in no 
way responsible for disease or mortality, and under 
no circumstances whatever creating any liability 
were they to be liable for more than 5l. per head. 
Now, it is conceded that the words “in no way 
responsible for disease or mortality,” mean in no 
way responsible unless the disease or mortality 
is brought about by the negligence of the master 
or crew. Then follow the words, “ under no cir- 
cumstances shall they be liable for more than 51. 
for each of the animals;" and in my opinion the 
whole passage ought to read thus: The steam- 
ship company are in no way responsible for 
disease or mortality, unless it is brought about 
by the negligence of the master or crew during 
the voyage, and even then tbey shall not be liable 
for more than 5l. per head. This seems to me the 
proper reading of this bill of lading, and as this 
disease was caused by neglect to provide a ship 
reasonably fit for its purpose before the voyage 
commenced, the damage is not limited to 5l. per 
bead, and the question asked of us must be 
answered in the affirmative. There must, there- 
fore, be judgment for the plaintiff. 
Judgment for the plaintiff. 

Solicitors for the plaintiff, Bailey, Shaw, and 
Gillett. 

Solicitors for the defendants, Parker, Garrett 
and Parker. 


PROBATE, DIVORCE, AND ADMIRALTY 
DIVISION. 
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Thursday, Dec. 20, 1883. 
(Before Burt, J.) 

Tue IMMACOLATA CONCEZIONE. (a) 

Priority of liens — Wages — Necessaries—Subsist- 
ence money— Viaticum—Possessory lien— Costs. 

Material men who have a possessory liem om a 
foreign ship are entitled to be paid out of the 
proceeds of the sale of such ship in priority to 
other material men having no such lien, notwith- 
standing that the latter have recovered judgment 
against the ship before the material men having the 
lien have recovered judgment against the ship. 

Where, owing to the proceedings of one of several 
claimants against a ship, she is sold and the pro- 
ceeds paid into court, so as to be available for all 
the claims, the party at whose instigation the ship 
is sold, though his claim 4s postponed after the 
others, will have his costs up to and inclusive of 
the sale. 

As against material men having a possessory lien 
a mariner's claim for wages earned before that 
lien commenced,viaticum,subsistence money for the 
time between leaving the ship and returning home, 
and the costs of the action to recover such wages, 
c., rank before the claim of the material men, 
but aliter as to the claim for wages earned after 
the possessory lien commenced. 


Tris was a special case stated by the registrar 
for the opinion of the court as to the order in 
which the several claims against the foreign 
steamship Immacolata Conceztone were to rank. 
The ship had been sold in the action (mentioned 
below) instituted in the City of London Court, by 
Walker and Co., and the proceeds, amounting to 
23281. 6s. 7d., paid into court. This sum was in- 
sufficient to satisfy the various claims against the 
ship. 

The special case was as follows :— 

1. The Immacolata Concezione is a foreign 
steamship, and one of which no owner or part 
owner was at any of the dates hereinafter men- 
tioned domiciled in England or Wales. 

2. On the 15th Sept. 1882, Edmund Walker 
and others instituted a suit against the steamship 
in the City of London Court to recover the sum 
of 1050. for necessaries supplied to the said steam- 
Ship. At the time of such supply and of the 
institution of such suit the said vessel was in the 
graving dock of Alfred Carter as hereinafter 
mentioned, and within the jurisdiction of the said 
court. The said steamship was arrested in the 
said dock on the 15th Sept. 1882 by the bailiff of 
the said court, and on the 20th Sept. 1882 Mr. 
Gaillard entered an appearance in the said suit as 
owner of the said steamship. The suit came on 
for trial in the City of London Court on the 11th 
Oct. 1882, and it was then adjudged that the 
plaintiffs do recover against the said Mr. Gaillard 
and the said steamship the sum of 105L., together 
with the costs of action. On the 17th Oct. 1882 
a warrant of execution was issued on the said 
judgment, and on the 27th Oct. 1882 the bailiff 
of the said court seized the said steamship under 
the said execution; copies of the said judgment 
and warrant of execution are annexed hereto and 
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form part of this case. The plaintiff paid fees to 
the high bailiff of the City of London Court for 
such arrest and execution of judgment, amount- 
ing to 162. 78. an 

3. By an order of this division of the High 
Court of Justice, made on the 3rd Nov. 1882, the 
bailiff of the City of London Court being still in 
possession of the said steamship under the said 
execution, the said suit was transferred as 1882, 
No. 2571, fo. 380, to the High Court of Justice, 
without prejudice to the rights of priority, if 
any, possessed by the said plaintiffs. 

4. On the 31st March 1882, the steamship being 
then in the port of London and in need of repairs 
to hull and engines, was pleced in the dry dock of 
the plaintiff Alfred Carter, by desire of A. 
Gaillard, the managing director of the company 
to which the said ship belongs, for the purpose ot 
such repairs, it being arranged with the said A. 
Gaillard that Seaward and Co. should execute the 
engineering and iron work and the said Alfred 
Carter the shipwright’s and wood work, and after 
the said steamship was put into the said dry dock 
work was done upon her In the dock by Messrs. 
Seaward and Co., and by the said Alfred Carter 
as hereinafter stated. 

5. On the 18th Sept. 1882 the plaintiffs 
Seaward and Co. instituted an action 1882, S. 
No. 4198, fo. 327, in this division of the High 
Court of Justice, against the owners of the said 
vessel, claiming for certain equipments, repairs 
and necessaries made and supplied to the said 
vessel in and subsequent to tbe month of April 
1882, to the alleged amount of 25101. 4s. 3d. with 
interest from the lst Aug. 1882 and costs. At 
the time of the making and supply of such equip- 
ment, repairs, and necessaries, and at the time of 
the institution of the said action, the said vessel 
was in the graving dook of Alfred Carter. The 
said plaintiffs arrested the vessel on the 18th 
Sept. 1882 while still in the said graving dock 
by a warrant of this court, and she remained 
under arrest of this court till the date of her sale 
by the court as hereinafter stated. On the 19th 
Dec. 1882 the said plaintiffs obtained judgment 
in this action subject to a reference as to the 
amount to the registrar and merchants together 
with costs, and the judge of this division con- 
demned the said vessel in the amount due in 
respect of such claim, but without prejudice to 
other claims against the said vessel. 

6. On the 21st Sept. 1882 the plaintiff Alfred 
Carter instituted an action in this division, 1882, 
©. No. 4674, fo. 331, against the owners of the 
said vessel, to recover the sum of 15701. 10s. 3d. 
in respect of certain necessaries, alterations, and 
repairs supplied, made, and done by him to the 
Said vessel in the months of April, May, and 
June 1882. The said plaintiff also claimed 696l. 
for dock rent from the lst April till the date 
of his bringing his action, and a further sum for 
dock rent from that time forward till judgment 
or removal of the said vessel. On the said 21st 
Sept. the vessel was arrested in this action. 

7. The said plaintiff Alfred Carter is a ship- 
wright, and is owner of & graving dock at Mill- 
wall in the county of Middlesex, and the said 
vessel was placed in his dock, as stated in para- 
graph 4, on the 1st April 1882, and remained in 
the said dock from the said lst April 1882, when 
his work on her began, to the 24th June, when 
work on the vessel was discontinued, and thence- 
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forward to the date next hereinafter mentioned, on 
or about the 26th Sept. the said vessel, which 
wag then in possession of the marsbal under 
the warrants dated the 18th and 21st Sept. 
1882, and was also in the custody of the 
bailiff of the City of London Court under the 
warrant from that court, was by the order of 
the 25th Sept. 1882 removed by the marsbal from 
the plaintiffs’ dock into Millwall dock. Such 
order was expressed to be made without pre- 
judice to the possessory lien of the said plaintiff 
‘Alfred Carter on the said vessel. The expenses 
of such removal were paid by the marshal and 
have been deducted by him from the proceeds 
of the sale. On the 19th Dec. 1882 the said 
plaintiff obtained judgment in favour of his claim 
subject to a reference as to the amount to the 
registrar and merchants, together with costs, and 
the judge condemned the said vessel in the 
amonnt due in respect of the said claim and 
costs, but without prejudice to other claims 
against the said vessel. yt i 

8. On the 31st Oct. 1882 the plaintiffs Corbriere 
and others the officers and crew of the vessel 
instituted an action 1882, C. No. 5089, fo. 391, 
in this division, claiming for wages and dis- 
bursements and passage home a total sum of 
4791. 11s, 5d., also a further claim to have their 
wages and disbursements allowed them from the 
date of the writ until payment of the principal sum 
claimed, together with any further sum found 
to be due. The dates during which the said 
master stated his wages lo have been earned and 
his disbursements to have been made were from 
the 27th May to the 9th Oct. 1882, that is during 
the time that the said vessel was in the dry 
dock of the plaintiff Carter, or during her sub- 
sequent custody by the court. As regards the 
seamen, two of the said plaintiffs began their 
service on the 22nd Feb. and the remainder on 
the 27th March 1882; all the said seamen, save 
one who was paid off in September, stated that 
their services lasted till the 9th Oct. , The said 
plaintiffs on the 30th Jan. 1883 obtained judgment, 
the said judge pronouncing 10 favour of their 
claim subject to 8 reference to the register 
and merchants, together with costs, and condemn- 
ing the said vessel in the amount due in respect 
of their said claim, but without prejudice to 
other claims against the said vessel. Y 

9. On the 12th March 1883 the plaintiffs 
Robertson and Co. instituted an action in this 
division, 1883, R. No. 603, fo. 192, against the 
owner of the said vessel, for necessaries supplied 
to the said vessel in the months of May and June 
1882, to the amount of 391. 6s., and on the 19th 
March 1883 they served the writ on the assistant 
the proceeds of the sale of the said 


registrar, 
Yee but they have not 


vessel being then in court, 
proceeded further therein. 

10, The said vessel was on the 21st Nov. 1882, 
by an order made by the judge in action No. 2571, 
fo, 380, ordered to be appraised and sold, and all 
questions as to priority of payments out of the 
proceeds of such gale were reserved. The said 
vessel was accordingly sold, and the net proceeds 
of such sale now in court amount to the sum 
of 23281. 6s. 7d. 

19. The said sum in court being admittedly 
quite insufficient to meet the claims of all the 
plaintiffs in the above-mentioned actions, by 
direction of the registrar this case has been 
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stated so as to obtain the decision of the court | 
on the questions of the priority of claims of the 
different plaintiffs before he should proceed to 
the references ordered in the said several judg- 
ments, and none of the references to the re- 
gistrar and merchants ordered by the court have 
yet been held. 

13. The owners of the said vessel entered 
appearances in the actions mentioned in the 2nd 
4th, and 6th paragraphs of this case, but after- 
wards withdrew from them and abandoned 
their defence. L’Armament Compagnie Nation- 
ale D’Assurances on the 27th Oct. 1882 entered 
an appearance in each of the actions mentioned 
in the 2nd, 5th, and 6th paragraphs of this 
case claiming to be mortgagees of the said 
vessel, and defended such actions, The said 
mortgagees, who are a foreign corporation not 
carrying on business with the jurisdiction, 
were by the judgments in the said two actions 
No. 4198 and 4674 condemned in the costs 
occcsioned by their said intervention. The 
other actions in the High Court have been un- 
defended. 

14. It is admitted by all the parties to this 
special case that, subject to the rights of the 
plaintiffs in the suit instituted in the City of 
London Court under their execution the sea- 
men are entitled to their wages earned up fo 
the 2nd April 1882 in priority to the other 
claims but no further. The questions for the 
decision of the court are: (1) In what order the 
several claims of the several plaintiffs are to be 
paid out of the fund in court. (2) In what order 
the costs of the plaintiffs in the said several actions 
areto be paid. (3) How the costs of and inci- 
dental to this special ease are to be borne, 


Gainsford Bruce for Walker and Co.—Messrs. 
Walker have obtained judgment in a court of 
competent jurisdiction. None of the present 
claimants appeared in that action. They are 
bound by that action. If so, this court has 
no right to withhold from my clients what has 
been decreed to them by a competent court. 
[Burr, J.—1 do not at all agree with that propo- 
sition. The judgment in your favour entitles 
you to your money, provided there are no other 
claimants before this court who have prior claims 
to you.] At any rate Messrs. Walker should have 
the costs of their action. Had it not been for their 
action the ship could not have been sold. [Burr, 
J.—Inasmuch as your proceedings have subserved 
the interest of the other parties, I think you 
are entitled to your costs up to and inclusive of 
the sale of the ship. ] 


W. Q. F. Phillimore for A. Carter.—The mere 
fact of the City of London Court judgment being 
in favour of Messrs. Walker gives them no 
priority over my client, who has a common law 
possessory lien. [Burt, J.—I have made up my 
mind to decide against Mr. Bruce's contention on 
that point, except as to costs to which I think he 
is entitled.) Whatever his rights as to costs may 
be he should not be allowed the costs of keeping 
the officer of the City of London Court in posses- 
sion of the ship after she had been arrested by the 
marshal of this court. That is already settled 
by authority: 

The Rio Lima, L. Rep. 4 Ad. & Ec. 157; 2 Asp. 
Mar. Law Cas. 143; 29 L. T. Rep. N, S. 517. 


I do not contend that Messrs. Seaward’s claim 


ranks after Carter’s, but admit that it ranks equal 
with Carter’s. As to the seamen, their claim for 
wages earned after Carter’s possessory lien at- 
tached should be postponed to my claim. As to 
their claim for subsistence money, that is part of 
the wages earned subsequently to the possessory 
lien, and if those wages are precluded the sub- 
sistence money is also precluded : 

The Gustaf, 1 Mar. Law Cas. O. S. 230; I L.T. Rep. 

N. S. 660; Lush. 506. 

T. T. Bucknill (with him Nelson) for Messrs. 
Seaward and Co.—By reference to paragraph 4 
of the special case, it will be seen that Messrs. 
Seaward are in the same position as Carter, and 
therefore have a possessory lien. [Burr, J.—I do 
not at all consider that paragraph 4 discloses 
that you have a possessory lien.] Mr. Gaillard 
arranged with my clients that it should be so, 
Carter always understood it to be so, and his 
counsel now admits it is so. If, however, the 
special case does not sufficiently disclose it, the 
evidence in the action brought by us against the 
ship amply proves it. [Burr, J.—I cannot now 
go behind what is in the spevial case. Although 
very loth to do so, I must send the case back to 
the registrar to find whether or no this alleged 
agreementexisted. Tosave expense, I shall allow 
costs only to one of the other parties to oppose 
you. Subject to this question, Iwill to to-day deal 
with the priorities of the other parties. | 


Roscoe for the master and seamen.—The 
seamen are entitled to their wages prior to 
Carter’s possessory lien. They ought also to get 
subsistence and passage money home: 

The Gustaf (ubi sup.) ; 
The Carolina, 3 Asp. Mar. Law Cas. 141; 34 L. T. 
Rep. N. S. 399. 

Pyke for Robertson and Co.—At the time of 
the arrest of the ship, the sails, in respect of 
which Messrs. Robertson claim, were in their 
possession. They, therefore, had a possessory 
lien. The marshal of the court under the autho- 
rity of the court took them from Robertson and 
Co. This fact does not appear in the special case. 
(Burt, J.—If that be so, it is a question which must 
be sert back to the registrar. As I think it has 
arisen out of a misunderstanding, your client need 
not pay any costs incurred by this question being 
referred to the registrar.] lt is unnecessary to 
send the matter to the registrar, as the court has 
power under Order XXVIII., r. 12, to amend the 
case if it thinks fit. 


Burt, J.—In this case the claims of the respec- 
tive parties, wherever it may be necessary, will 
be referred to the registrar, assisted by merchants, 
to ascertain the amounts due. In dealing with 
the matter now I am only going to address myself 
to the order in which they are to rank against the 
fund in court. It appears to me that the fund in 
court bag been practically placed in court in a 
position to be available to these various claimants 
who have rights of action against it, by Messrs. 
Walker and Co. the plaintiffs in the City of 
London Court. That being so, I think they are 
entitled to the costs of their action up to and 
inclusive of the costs of sale in priority to other 
claimants; but inasmuch as they chose to keep 
the officer of the City of London Court in posses- 
sion of the ship after she was taken possession of 
by the marshal of this court, I think the expenses 
of the officer of the City of London Court cannot 
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be allowed them. I think, therefore, as to costs, 
that they are entitled to be paid in priority to all 
the rest, subject to the exception I have men- 
tioned. I next consider the claim of Alfred 
Carter. He received the ship into his dock on 
the 31st March 1882, for repairs, and had a posses- 
sory lien on her. But for The Gustaf (ubi sup.), T 
should not be quite sure taat his possessory lien 
did not take precedence over every other claim. 
I should not be quite sure whether auy claim 
should compete with his common law lien. But 
The Gustaf is an authority to the contrary, and 
one by which I am bound and on which I mean 
to act. Ishall, therefore, give priority to Carter's 
claim overall the other claims except the costs of 
the plaintiffs in the City of London Court, and 
except that part of the claim of the mariners 
which represents their wages earned before the 
ship came into the possession of Carter, and ex- 
cept perhaps the claim of Seaward and Co. Now 
The Qustaf is a clear authority to this effect, that 
the claim of mariners to their wages has priority 
over a shipwright’s common law possessory lien, 
so far as it is for wages accrued due to the 
mariners previous and up to the time when the 
possessory lien commences. Therefore, up to 
2nd April, the wages of the mariners must be 
allowed, whatever the amount may be found due 
by the registrar, and allowed in priority to 
the claims of Messrs. Carter and Seaward and 
Co. With regard to their claim for wages earned 
subsequently to the possessory lien of Carter, 
that will not rank before, but after, Carter’s claim. 
With regard to the claim for subsistence money, 
I have already intimated that the sailors have no 
claim to it except perhaps for the period of time 
between the date when they left the ship and the 
date when they did or might have reasonably re- 
turned to their country. What that amount may 
be I shall leave to the registrar to determine. 
think I have said that they are entitled to the 
cost of their passage home, if found due by the 
registrar, and that the cost should take rank with 
their wages. But Ido not decide that any passage 
money is due to them. That is a question for the 
registrar. It may well be that, having regard 
to the terms of their contract or for some other 
good reason, they are disentitled to any. There- 
fore, their passage money and subsistence money 
may rank with their original claim for wages, that 
is, that part of their wages earned previously to 
the possessory lien of Carter. Now as regards 
Robertson and Co., the sailmakers, it seems to me 
clear that there has been a misunderstanding, and 
this is a question on which further evidence should 
be taken, and the case must therefore be sent back 
in order that it may be taken. If the sails or 
any of them were in Messrs. Robertson’s posses- 
sion at the time of the arrest of the ship by the 
marshal, and he then under the authority of this 
court got possession of the sails from Robertson 
and Co., I think they had a possessory lien, and it 
would be an act of injustice to deprive them of 
their right. Therefore I will ask the registrar to 
inquire of the marshal how that matter stands, 
and if as a fact Robertson and Co. had possession 
of the sails, they must rank before all other 
claims except wages. If ib can be ascertained 
what were the net proceeds of the sails, then they 
will be entitled to have their lien satisfied to that 
amount. I hardly think it worth while, as the 
amount is small, to trouble about this interfering 
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with the claim for wages, and it would be as well, 
if no opposition is offered, to give them what the 
sails realised. 

That disposes of everything except costs. 
With regard to them I give costs in each case, 
and they are severally to rank with the re- 
spective claims, except in the wages action, in 
which case the costs are to rank with that portion 
of the wages earned previously to Messrs. 
Carter’s lien. With regard to Messrs. Seaward's 
claim, that must go back to the registrar, and he 
must find one way or the other whether it was 
arranged by Gaillard, Seaward and Co., and 
Carter, that this alleged agreement was made 
by which Carter was to protect Seaward and 
Go/s claim. If so, there will be a decree for the 
amount found due to Seaward and Co., and a 
declaration that they are entitled to rank with 
Carter. If, on the other hand, it is found by the 
registrar that no such arrangement was made, 
then Seaward and Co. will be postponed to 
Carter. Should there be any opposition before 
the registrar to Seaward and Co. making out 
this alleged agreement, I will order them to pay 
the costs of only one opponent, and will leave it 
to the parties to decide who that shall be. 


Solicitors for Walker and Co., Stocken and 


Jupp. 
S icitors for Alfred Carter, Thomas Cooper 
and Co. 
Solicitors for Seaward and Co., Lowless and Oo. 
Solicitors for master and crew, Argles and 
Argles. 
Solicitors for Robertson and Co., Plews, Irvine, 
and Hodges. 


Feb. 10 and 14, 1884. 
(Before Sir James HANNEN.) 
Tug Stork; THe Never DESPAIR. (a) 


Collision—Practice—County Court action— Trans- 
fer to High Court—Consolidation—Conduct of 
action. 

Where a County Court action, instituted to recover 
damages arising out of a collision with the defen- 
dants vessel, ie, at the instance of the plaintiffs, 
transferred to the High Court, and there consoli- 
dated with an action instituted in the Admiralty 
Division of the High Court by the defendants in 
the former action against the plaintiffs in that 
action subsequently to the institution of the County 
Court action, the plaintiffs in the County Court 
action being the first to institute proceedings, will 
have the conduct of the consolidated actions. 


Tus was an appeal under sect. 50 of the Judica- 
ture Act 1873 from the judge in chambers to the 
judge in court. 

" On the 15th Jan. 1884 the General Steam Navi- 
gation Company's steamship Stork came into colli- 
sion with the brig Never Despair, which was riding 
at anchor in the river Thames. On the 26th Jan. 
the General Steam Navigation Company entered 
an action (1884, Fo. 44, M. No. 2811.) in the City of 
London Court against the owners of the Never 
Despair claiming 1001. damages. In the deposi- 
tion of the master of the Stork made before the 
Receiver of Wreck. the damage to the Stork was 
stated to be about 5l. 


a) Reported by J. P. AsPINALL, and F, W, BAIXES, E E 
: Barristers-at-Law PU UE 
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On the 29th Jan. the owners of the Never Des- 
pair instituted an action (1884, M. No.359 Fo. 40) in 
the Admiralty Division of the High Court against 
the owners of the Stork, claiming 6000. damages 
sustained by them in the same collision. 

The plaintiffs in the City of London Court 
thereupon took out a summons, calling on the 
defendants, the owners of the Never Despair, to 
show cause why the City of London Court action 
should not be transferred to the Admiralty Divi- 
sion of the High Court, and the action instituted in 
the High Court consolidated with the transferred 
action, and why the plaintiffs in the City of Lon- 
don Court should not have the conduct of the con- 
solidated actions. 

The summons came on in chambers on the 5th 
Feb. before the judge, who ordered the transfer 
of the City of London Court action and its con- 
solidation with the Higb Court action, giving the 
conduct of the consolidated actions to the plain- 
tiffs in the action instituted in the High Court. 

Feb. 10.--The plaintiffs in the City of London 
Court action (1884, Fo. 44. No. 2811) now moved 
the judge in court “to reverse or vary the order 
made herein dated the 5th Feb. 1884, whereby it 
is amongst other things ordered that this action 
be consolidated with action 1884, M. No. 359, Fo, 
40, and the plaintiffs berein ask that action 1884, 
'M. No. 359, Fo. 40, be consolidated with this action, 
and that they have the conduct of the actions 
when so consolidated and the costs of this appli- 
cation.” 

Dr. Phillimore (with him E. Pollock), for the 
General Steam Navigation Company, in support 
of the motion—The plaintiffs in the City of London 
Court being the first to institute proceedings 
should have the conduct of the consolidated 
actions. It has been the practice of this court to 
so order under circumstances like the present. 
We very properly brought our action in the 
County Court, having regard to the amount of 
our damage. Had we in the first instance brought 
our action in the High Court, we of right would 
have had the conduct. On the owners of the 
Never Despair instituting an action in the High 
Court, we, in order to save the expense of two 
actions, rightly apply for a transfer and consoli- 
dation. Therefore by the force of circumstances 
we have virtually been compelled to come to this 
court, and, seeing that we were the first to insti- 
tute proceedings, we should have the conduct of 
the consolidated actions. 

Nelson on behalf of the owners of the Never 
Despair, contra.—The transfer and consolidation 
having been obtained at the instance of the 
plaintiffs in the City of London Court, they 
should accept things as they find them in the 
High Court—in other words, at the date of the 
transfer there was then an action in the High 
Court, and that action should be the principal 
action. Moreover, having regard to the fact that 
the Stork only suffered damage to the value of 
5L, and that the collision is caused by her running 
into the Never Despair while at anchor, it is un- 
reasonable to say that the owners of the Stork 
should have the conduct. 

Cur. adv. vult. 


Feb. l4—Sir James Hannex.—In a motion 
recently before me, in which a suit of damage 
having been instituted in the City of London 
Court, and a suit afterwards instituted in this 


court in respect of the same collision, and the 
City of London Court action having been trans- 
ferred to this court, and the two suits consoli- 
dated at the instance of the plaintiffs in the City 
of London Court, the question arose whether the 
conduct of the consolidated suits should be given 
to the plaintiffs in the City of London Court, or 
to the plaintiffs in the High Court. When this 
question first came before me on the application 
in chambers, I acted upon the view that the 
plaintiffs in the City of London Court suit having 
been the parties who took the step by which that 
suit was transferred to this court, must accept the 
position of affairs they found when their suit was 
brought into this court, and that consequently the 
suit which was already in this court when the 
order of transfer was made must be deemed the 
principal one, and the plaintiffs in that suit have 
the conduct of the consolidated suits. 

On the question being brought on appeal to me 
in court, I took time to consider in order that I 
might be informed as to what the practice had 
been. I have had several instances submitted to 
me, and I may refer especially to one in 
1882, the circumstances of which were very 
similar to the present case. (a) In the case I refer 
to there was one suit instituted in the City of 
London Court on the 11th Aug. 1882, and another 
guit instituted in this court on the 12th Aug. 
1882. The suit in the City of London Court was 
transferred to this court, and on a summons taken 
out by the plaintiff in the City of London Court an 
order was made in the registry consolidating the 
two suits, and giving to the plaintiff in the City of 
London Court action the conduct of the consoli- 
dated actions. Onappeal to the judge of this court 
(Sir Robert Phillimore) he rejected with costs the 
application of the appellants, the plaintiffs in the 


(a) The following is & copy of the memorandom of the 
previous decisions furnished to Sir James Hannen by the 
Registrar :—The Cosmopolitan (1874).—First action in 
the City of London Court instituted by the owners of the 
Cosmopolitan against the Vialka. The second action in 
the High Court of Admiralty instituted by the owners of 
the Vialka against the Cosmopolitan. On motion by tha 
plaintiffs in the second action, the judge (Sir Robert 
Phillimore) transferred the first action to the High Court 
and made it the principal cause. The Bjorn (1882).— 
First action in the City of London Court, brought by the 
owners of the Wear against the Bjorn on the 11th Aug. 
1882. The second action in the High Court of Justice, 
instituted by the owners of the Bjorn against the Wear 
on the 12th Aug. 1882, On summons on behalf of the 
plaintiffs in the first action it was transferred to the 
High Court, and tho second action was consolidated with 
it, the transferred action being made the principal one. 
A corresponding order was made on & cross-summons 
taken out on behalf of the plaintiffs in the second action 
on the sameday. An appeal from such order was after- 
wards rejected with costs by Sir Robert Phillimore,” 
The opinion first formed by Sir James Hannen would 
appear more consonant with juetice and reason than the 
practice laid down by Sir Robert Phillimore. The 
accidental circumstance that the plaintiff in the County 
Court has been the first to institute this action hardly 
seems in itself sufficient reason for giving him the 
conduct of the consolidated actions, where he, to suit hia 
own convenience, has had his action transferred to the 
High Court, and where his alleged damage, as in the 
present oase, is but a trifling suia. According to Sir J. 
Hannen's first view, the plaintiffs in the City of London 
Court having been the parties who took the step by whioh 
their suit was transferred to the High Court should 
accept the position of affairs which they found when their 
suit was brought into the High Court, and it is to be 
hoped that, should the question come before the Court of 
Appeal, it will take a similar view.—ED. 
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action in the High Court, to give them the con- 
duct of the consolidated suits. As in this case 
the practice of the court on the point was clearly 
settled by Sir Robert Phillimore, it is not my 
intention to differ with the view of that learned 
judge who had such great experience of the 
practice of this court. I therefore must vary the 
order I made in chambers by giving the conduct 
of the consolidated action to the plaintiffs in the 
suit instituted in the City of London Court. 

In accordance with this decision the following 
order was drawn up: “The President, baving 
maturely deliberated, varied the order of the 5th 
instant so far as regards the consolidation of these 
actions, by directing that action Fo. 40 be consoli- 
dated with action Fo. 44, in lieu of action Fo. 44 
being consolidated with action Fo, 40." 


Solicitors for the owners of the Síork, Wm. 
Batham. 

Solicitors for the owners of the Never Despair, 
Lowless and Co. 


Feb, 22 and 23, 1884, 
(Before Burr, J., assisted by TRINITY MASTERS.) 
Tue HARTON. (a) 


Collision—Thames Conservancy Rules, Art. 14— 
Regulations for Preventing Collisions at Sea— 
Merchant Shipping Act 1873 (36 & 37 Vict. c. 85), 
8. 17. 


The Thames Conservancy Rules are not regulations 
“made under or contained in” the Merchant 
Shipping Acts 1854 to 1873, and consequently 
sect.17of The Merchant Shipping Act 1873 does not 
apply to such rules, and therefore a vessel is not to 
be “deemed to bein fault” in an action for 
collision unless it be shown that in fact the 
infringement did contribute to the collision. 


THIS was a damage action in rem instituted by 
the owners of the sailing barge George and Jane 
against the owners of the steamship Harton, to 
recover damages arising out of a collision between 
the two ships on Friday, the 5th Oct. 1883, in 
Gravesend Reach. 

The facts alleged on behalf of the plaintiffs wereas 
follows :—At nine p.m.onthe 4th Oct.; the sailing 
barge George and Jame in ballast and manned by a 
crew of two hands, came to anchor in the Thames 
just above Coal House Point, close to the Oven's 
Bnoy and near to the north shore. Theanchor light 
was thereupon hoisted and was burning brightly at 
the time of the collision. At about 19.30 a.m. on 
the Sth Oct. the tide being first quarter flood, the 
weather squally, and the wind N.N.W. The 
steamship Harton came into collision with the 
George and Jane, doing her so much harm that she 
Shortly after sank. The plaintiffs charged the 
defendants with failing to keep a good look-out 
or tostop and reverse their engines in accor- 
dance with Art. 14 of the Thames Conservancy 
Rules 1880. 

The facts alleged on behalf of the defen- 
dants w.-e as follows: At about 12.15 a,m. 
on the 5th Oct. 1883 the steamship Harton, 
of 326 tons registered, with a crew of fifteen 
hands all told, and in the course of a voyage 
from Newcastle-on-Tyne to London, was in the 

(a) Reported by J. P. AsrixALL and F. W. Balxes, ÉSqrs., 

Barristers-at-Law. 


river Thames, rounding at the speed of about 
four knots, Coal House Peint, to the north 
of mid-channel. The night was dark but clear, 
the tide flood, and the wind N.N.W., and the 
Harion had ber regulation lights duly exhibited 
and burning brightly. Under these circumstances 
the look-out reported a vessel (which proved to be 
the George and Jane) right ahead but with no 
lights, and though the helm of the Harton was at 
once ported aud her engines stopped, she struck 
the George and Jane with her port bow, and 
caused her to sink. The defendants charged 
those on board the George and Jane with lying at 
anchor in an improper place, and failing to exhibit 
a light. 

Articles 7 and 14 of the Thames Conservancy 
Rules are as follows : 

7. A steam-vessel, a sailing vessel, or a barge when at 
anchor in the river, shall carry where it can be best seen 
at a height not exceeding 20ft. above the hull, a white 
light in a globular lantern of not less than Din. in 
diameter, and so constructed as to show & clear uniform 
and unbroken light visible all round the horizon at a 
distance of at least one mile, n 

14, Every steam-vessel, when „approaching another 
vessel so as to involve risk of collision, shall slacken her 
speed, and shall stop and reverse if necessary. 


Feb. 22.—At the hearing the evidence of the 
defendants that the barge had no light was cor- 
roborated by the evidence of the master and mate 
of the steamship Black Boy, which had gone up 
the river just aliead of the Harton. 

The defendants admitted that they did not 
reverse their engines. 

T. T. Bucknill on behalf of the plaintiffs.—The 
barge being at anchor, and it being sufficiently 
proved that she had a light, the steamer is to 
blame. Assuming the barge had no light, the 
steamer is to blame for not having reversed her 
engines when first the barge was reported. It is 
submitted that a breach of the Thames Con- 
servanoy rules is in itself prima facie evidence of 
negligence. 

Dr. Phillimore on behalf of the defendants, the 
owners of the Harton.—The evidence proves the 
barge had no light; hence, those on the steamer 
were only able to first see her at sucb & distance 
that the master of the steamer had no time to 
consider the question whether reversing was 
advisable or not, and further, as a fact, if the 
engines had beer reversed, it was then useless. 
By reason of the negligence of those on the barge, 
the steamer is unexpectedly placed in such a 
position that her master should be excused 
for not reversing, assuming it wus his duty to 
do so: 

astle, 4 Asp. Mar. Law Cas. 207; 41 L.T 

Pha Dag a, 4 P. Div. 219. 

[Burt, J.—Is not the decision of the House of 
Lords in The Khedive (4 Asp. Mar. Law Cas. 360; 
43 L. T. Rep. N. S. 610; L. Rep. 5 App. Cas. 876) 
opposed to The Bywell Castle?) No; The Bywell 
Castle is expressly approved by Lord Blackburn. 
The Bywell Castle (ubi sup.) is also distinguishable 
from The Khedive. In The Khedive the master 
had time to make up bis mind, but made it up 
wrongly. In The Bywell Castle the master had no 
time to make up his mind at all. Moreover, an 
infringement of the Thames Conservancy Rules 
should not be visited with the consequences that 
result from an infringement of the Regulations for 
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Preventing Collisions, because the Thames Con- 
servancy Rules are neither “ contained in or made 
under the Merchant Shipping Acts 1854 to 1873:" 
(36 & 37 Vict. c. 85, s. 17.) 


Bucknillin reply.— The Bywell Castle (ubi sup.) 
is not in point, seeing that the master of fhe 
steamer here deliberately refrained from reversing 
his engines. As to the effect of the infringement 
of the Thames Conservancy Rules, reference was 
made to the following cases : 


The Condor, 4 Asp. Mar. Law Cas. 115; 40 L. T. 
Rep. N. S. 442; 4 P. Div. 115; 

The Lady Downshire, 4 Asp. Mar. Law Cas. 25; 39 
L. T. Rep. N. S. 236 ; 4 P. Div. 26. 


Burt, J.—In this case the firet question which 
arises is this, had the barge any light at the time 
of the collision? Before dealing with that thereis, 
however, one observation I wish to make, and in 
which the Trinity Masters concur, viz., that this 
barge was anchored too far out in the river. On 
the question of the light I come to the conclusion 
that the barge had no light exhibited at the time of 
collision. No doubt a light had been up in the 
course of the night. The captain knew nothing 
beyond this, that over an hour before the collision 
a light was burning. The mate’s evidence is that 
he saw the light burning just at the moment of 
collision. The account that he gives is that he went 
up to have a look at the weather. But the account 
given by the master before the Receiver of Wreck 
is that the mate went tosee if the lamp was burning 
brightly. This fact throws considerable doubt on 
the rest ofthe mate’s evidence. On the other side 
it is sworn positively that this barge was reported 
without a light, which is corroborated by the 
master and mate of the steamer Black Boy. 
On the whole, I think that the defendant’s story is 
true, and that the barge was withoutalight. Now, 
that being so, the barge is clearly to blame. 

The question then arises is the steamer also to 
blame? It has been contended that she should be 
held to blame for not reversing her engines the 
moment that the barge wasreported. The witnesses 
on behalf of the steamer have said that the state of 
the night was such that it was only possible to 
see a vessel without a light at about one ship’s 
length off. Witnesses trom the steamer Black 
Boy have said that they made out the barge at 
two ship’s lengths. The truth evidently lies 
somewhere between the two. Taking that to be 
SO, the question arises, ought the master of the 
steamer at once to have reversed his engines? 
There is some difference of opinion on this 
point between my assessors and myself, but I 
think he ought to have done so. It is to 
my mind not sufficient excuse to say that 
it would have thrown his vessel athwart the 
stream, and so caused danger. On this point, 
however, we are agreed, viz., that it would have 
made no difference, and that no beneficial effect 
would have been then produced by reversing. 
That being 80, àm I bound tocondemn the steamer 
for infringement of the Thames Conservancy 
Rules, assuming my view as to this master’s duty 
to be correctP Ido not think I am so bound. I 
have not here to apply any statutory provisions 80 
as to draw an inference of that blame, which 
would arire under sect. 17 of the Merchant Ship- 
ping Act from disobeying Regulations for Pre- 
venting Collisions at Sea. It seems to me clear 
that this rule is not one of those regulations 


within the meaning of sect. 17. (a) I therefore 
think I am not bound, and that I cannot apply that 
section. It follows, therefore, that, as the omission 
of reversing would have made no difference, the 
steamer is not to blame. I would only just say in 
conclusion that, if a vessel will choose to lie in 
such a position as this without a light, the court 
ought not to strain matters against another vessel 
which runs into her owing to her position and the 
absence of her light. On the other hand, I, of 
course, think that the court ought always to look 
with jealousy on the working of a steamer’s 
engines. For these various reasons I think the 
barge was alone to blame. 

Solicitors for the plaintiffs, Keene, Marsland, 
and Bryden. 

Solicitors for the defendants, Thomas Oooper 
aud Co, 


Wednesday, Feb. 27, 1884. 

(Before Burt, J., assisted by Trinity MasTERS.) 
Tur OWNERS OF THE STEAMSHIP WELLFIELD v. 
Apamson AND Snort; Tue Arrnzp. (b) 
Towage agreement-—Master’s authority—Agent of 
owners. 

The steamship W. having found the steamship A. 
on the 12th Feb. off Cape Finisterre in a disabled 
condition, towed her in heavy weather until the 
14th Feb., when, in consequence of the condition of 
the A., the master of the W. proposed to abandon 
her. However, at the desire of the master of the A. 
it was agreed in writing that the W. should “ stand 
by the A. as long as possible, and that the W. and 
owners are to be paid for the time and towing 
already done and to be done from the 12th Feb. 
1883." The W. thereupon again took the A. in 
tow, but on the 16th Feb. owing to stress of 
weather, it was found necessary to abandon her, 
after which she was totally lost. In an action 
for towage against the owners of the A., the Court 
held that the agreement entered into by the master 
of the A, was a reasonable one, and one which, m 
his position of agent ex necessitate for his owners, 
he had an authority to enter into, and awarded 
the plaintiffs the sum of 4001. im respect of the 
services rendered prior to and after the agree- 
ment. 

Tuis was an action in personam brought by the 

owners, master, and crew of the steamship 

Wellfield against the owners of the late steamship 

Alfred for towage services. 

The facts alleged on behalf of the plaintiffs 
were as follows : 


(a) This decision confirms what has long been the 
opinion of Admiralty practitioners. The same question 
arose in The Condor (vol. 4, p. 115), but was not decided. 
This case isa striking instance of the unequal penalties 
imposed by the Legislature upon wrongful acts of equal 
magnitude. Thus disregard of one of the Regulations 
for Preventing Collisions (referred to in seot. 17 of the 
Merchant Shipping Act 1873) in the open sea is visited 
with liability, whereas disregard of identically the same 
regulation in & crowded river like the Thames is imma- 
terial, unless it is shown that the breach of the regulation 
did in fact contribute to the collision. Ifa breach of a 
regulation in the open sea is to be visited with the drastic 
consequences of sect 17 of the M. S. A, 1873, it certainly 
seems unjust and unreasonable not to exact the same 
penalties for a breach of the same regulation in a 
crowded river, where the utmost care in navigation is at 
all times so important.—EDp. 


(b) Reported by J. P. AsPrsALLand F. W. RaIkES, Esqrs. 
Barristers-at-l.aw. 
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The steamship Wellfield, of 1935 tons nett, 
while on a voyage from Cardiff to Aden, fell in 
with the steamship Alfred off Cape Finisterre on 
the 12th Feb. 1888. The Alfred was fiying signals 
for assistance, and on coming up with her it was 
found that her engine-room and stokehole were 
half full of water, and that she was generally un- 
manageable. The Alfred wasa steamship of 1062 
tons gross register, and was on a voyage from 
the Black Sea to the United Kingdom with a 
cargo of grain. 

At the request of the master of the Alfred, she 
was, with considerable difficulty and danger, 
taken in tow by the Wellfield and towed towards 
Corunna until the evening of the 14th Feb. 
During the towage the Alfred sheered violently. 
and the hawsers twice parted, and the Wellfield 
was exposed to considerable danger by reason of 
the heavy weather. 

On the 14th the master of the Wellfield pro- 
posed to abandon the Alfred in consequence of 
her unmanageable condition and the danger run 
by his own ship. The master of the Alfred, how- 
ever, persuaded him to make another attempt to 
save the Alfred, and the following agreement 
was entered into by the two masters: 


I, J. O. Landells, master of the steamer Alfred, of 
Newcastle, on behalf of owners, insurance, etc., etc., 
agree with master, and owners of the Wellfield, that she, 
the said ship, stands by the Alfred as long as possible, 
and that the Welljield and owners are to be paid for the 
time and towing already done and to be done from the 
12th Feb. 1883, (Signed) J. O. LANDELLS, 

Master steamship Alfred. 


The Weillfield accordingly continued towing till 
11 p.m. on the 14th, when, owing to the severity 
of the weather, the hawser again broke. Towing 
was renewed at noon on the 15th, but on the 16th 
it was found necessary to abandon the Alfred, 
which was ultimately lost. The Wellfield was 
detained six days on her voyage, and the plaintiffs 
claimed 10002. or such other sum as the court 
should think fit to award. 


The statement of defence, so far as is material, 
was as follows: 


3. The defendants deny that the master of the Alfred 
promised the master or crew of the Wellfield that the 
owners of the Alfred should pay the master or crew of 
the Welifield for their services rendered or to be rendered 
whether or not they should ultimately succeed in saving 
the Alfred, or that he made any such promise. If the 
master of the Alfred made any such promise as alleged, 
which is denied, he had no authority to make the same, 
Or to bind the defendants thereby. 

4. If the master of the Alfred ever signed the agree- 
mentalleged in the 10th paragraph of the statement of 
claim, which is not admitted, he did not sign, andhad no 
authority to sign, the samo on behalf of the defendants or 
as their agent, or to bind the defendants thereby. 

5. If the alleged agreement was entered into by the 
master of the Alfred, which is not admitted, it was not 
entered into by him as theagent of the defendants. The 
said master of the Alfred had no authority to enter into 
the said alleged agreement as the agent or on behalf of 
the defendants. The alleged services, work, and labour 
Were not, nor were any of them, rendered or done for the 
defendants, or at the request of the said master. As 
their agent the said master had noauthority to make any 
Buch request on behalf of the defendants as alleged. 

6. The said alleged services were rendered and the 
B&id work was done by the master and crew of the 
Wellfield with the object and intention of salvage ser- 
Vices being claimed therefor, and not otherwise. The 
Alfred was abandoned by the Wellfield, and afterwards 
foundered and was totally lost. No benefit was derived 
from the said alleged services or work. 

8. The defendants deny that they are under any lia- 


bility to the plaintiffs in respect of any of the matters in 
the statement of claim alleged. 

Dr. Phillimore (with him Beaufort) for the plain- 
tiffs.—The agreement is a reasonable one, and, if 
80, ib is binding on the owners of the Alfred 
Having regard to the position in which the master 
of the Alfred was placed, he only acted renson- 
ably in promising to pay the Weldfield for services 
which if successful would have saved property of 
considerable value. The plaintiffs therefore are 
undoubtedly entitled to be paid for the whole of 
bheir towage services, both before the agreement 
was entered into and after. 


Gainsford Bruce, Q.C. (with him Edge), for the 
defendants.—Hud the plaintiffs succeeded in 
bringing in the Alfred, their action, instead of 
being for towage, would have been for salvage. 
Having failed to save the Adfred, they now seek 
to make her owners liable for these alleged towage 
services. As to the agreement it is submitted 
that it is so unreasonable, and was entered into 
under such duress, that the court will give no 
effect to it. It cannot be said that the master of 
the Alfred had any authority to agree on behalf of 
his owners that payment should be made in 
respect of the services which had been rendered 
prior to the fowage agreement. Those services 
were clearly contemplated as being salvage, and 
as such cannot be converted into towage by this 
agreement. 


Burt, J—The first question which arises in 
this case is, whether theagreement made between 
the masters of these two vessels, representing 
their owners, is & binding one. "There seems to be 
no doubt as to the terms of the agreement. When 
the agreement was entered into, the Wellfield had 
towed the Alfred for two days, and there was then 
great doubt as to whether any further efforts 
would be successful. Under these circumstances 
the master of the Wellfield, having come to the 
conclusion that it was no& worth his while going 
on if his services were to be unsuccessful, made 
up his mind to leave the Aljred, unless some agree- 
ment were entered into to induce him to stay and 
continue his assistance. It is clear that the 
master of the Alfred thought that things were not 
Hopeless at that time. If he had thought so he 
never would have offered a single penny for 
further assistance. What does he do? He enters 
into an agreement by which he, on behalf of his 
owners, assents to pay a few hundred pounds in 
the hope of saving a great many thousands. 
Primá facie, that is not an unreasonable thing to 
do. This being a towage suit and not a salvage 
suit we have no evidence of the value of the 
Alfred. Sheisa vessel of 1062 tons gross register, 
It is for the chance of saving this vessel, probably 
worth 15,0007., that the agreement is entered into. 
It must also be remembered that she had a cargo 
of barley on board. Acting upon the best view I 
can take of the circumstances, I shall award 1001. 
aday for the time the Alfred was being towed, 
making in all 4001. Had the Welljield brought 
the Alfred into dock on salvage terms she would 
have had a very large award. But 400L, in my 
view, is a fair towage remuneration. The position 
of the master of the Alfred was that at an 
expenditure of 400l. he obtained for his owners the 
chance of saving 15,0001. or 20,0001. That does 
not look like an unreasonable agreement, and I fail 
to see anything in the evidence to the contrary 
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There is nothing to show that if the weather had | 


moderated the Alfred might not have been 
saved. The agreement therefore is not unreason- 
able, and it is clear as a matter of law, that the 
master being the agent ex necessitate of his 
owners was authorised to enter into this agree- 
ment. But it is said even so he has no right to 
enter into an agreement to pay for towage in the 
past. But it seems to me that if it was reason- 
able to make the agreement for future towage, it 
was not unreasonable to agree to pay for the towage 
that had been done. On the whole, therefore, T 
think that the master acted reasonably. It is 
clear that he thought he was acting reasonably, 
and that there was some chance of saving this 
valuable property. This he did for the com- 
paratively small sum of 4001. 


Solicitors for the plaintiffs, Turnbull, Tilly, and 
Mousir. 
Solicitors for the defendants, H. C. Coote. 


Thursday, Feb. 28, 1884. 
(Before Burr, J.) 
Tux GEORGE GORDON. (a) 


Salvage—Arrest of ship in excessive amount—Bail 
—Costs—Practice. 

In o salvage action in which the plaintiffs arrested 
the salved ship in the sum of 30001. and the 
court on a value of 14,0001, awarded 450l., the 
salvors were ordered to pay all the costs and 
expenses of finding bail for 30001, such sum 
being in the opinion of the court unreasonably 
excessive, 

Tuis was a salvage action instituted by the 

owners, masters, and crews of the steamtugs 

Fylde and Wyre, against the owners of the steam- 

ship George Gordon. 

The services consisted in towing the George 
Gordon off the Furness Bank, where she had 
taken the ground in a fog. During the rendering 
of the services there was a strong wind with a 
heavy sea. The plaintiffs instituted the action in 
the sum of 30001. for which amount bail was 
required and given. The value of the George 
Gordon was 14,0001. 

d Phillimore and T. T. Bucknili for the plain- 
tiffs. 

Myburgh, Q.C. and F. W. Raikes, for the defen- 

nts. 

"e Court after hearing the evidence awarded 
M) 

Raikes applied that the expenses of finding bail 
might be borne by the plaintiffs. Having regard 
to the services and the value of the property 
salved, the George Gordon was arrested in an 
exorbitant snm. The defendants have been put 
to considerable expense in finding bail, and it is 
submitted that the cost of their so doing should 
be borne by the plaintiffs. 


Phillimore, conira.—lIt is to be remembered 
that the sum of 30002. is to cover not only the 
award, but also the costs of the action. More- 
over salvors cannot but help putting a higher 
value upon their services than the court does. 
The defendants never asked to have the bail 
reduced. 


(a) Reported by J. P. AsPINALL and F. W. RAIKES, Esqrs., 


Barristers-at-Law. 


Burr, J.—Parties should not arrest a ship for 
an exorbitant sum ; but if they do so it is no excuse 
to say that the defendants did not as it were 
struggle to get free by applying to have the bail 
reduced, nor that the solicitors were ignorant of 
the facts of the case at the time of the arrest. 
Where it is possible, they should ascertain the 
circumstances before the ship is arrested. I 
never will sanction the course taken in this case, 
and I therefore order that the plaintiffs do pay all 
the costs and expenses to which the defendants 
have been put by finding bail. 

Solicitors for the plaintiffs, Hill, Dickinson, 
Inghtbound, and Co. 

Solicitors for the defendants, Waltons, Bubb, 
and Walton. 


Monday, March 10, 1884. 
(Before Burt, J., assisted by Trinity MASTERS.) 
Tue Emmy Haase. (a) 


Collision—Regulations for Preventing Collisions at 
Sea, art.18—Merchant Shipping Act 1873 (36 37 
Vict. c. 85) s. 16. 


Where a steamship is approaching another vessel so 
as to involve risk of collision, her master is not 
bound on making out the risk to instantly stop and 
reverse the engines in compliance with art. 18 of 
the Regulations for Preventing Collisions at Sea, 
but he is tobe allowed a reasonably short time to 
judge what the best manwuvre is under the cir- 
cumstances, though if he exceeds that time he will 
be held to blame for the collision. 

The duty to render assistance under sect. 16 of the 
Merchant Shipping Act 1873 is not confined to 
rendering actual assistance; but if a vessel whose 
duty it isto render assistance is so injured that 
the only assistance she can render is to burn 
rockets or hoist a globe light so as to indicate her 
position, she is bound to do sn, and in default of 
so doing, she is, in the absence of proof to the 
contrary, to blame for the collision. 


Tuis was an action in rem instituted by the owners 
of the steamship Mulgrave against the owners of 
the steamship Emmy Haase to recover damages 
occasioned by a collision between the two vessels 
in the North Sea, on the 2nd Feb. 1884. The 
defendants counter-claimed. 

The facts alleged on behalf of the plaintiffs 
were as follows:—Shortly before 5.40 a.m. on the 
9nd Feb. 1884, the steamship Mulgrave, of 1106 
tons net register was in the North Sea heading 
S.E. 4 S., and making abont eight knots an hour. 
Her regulation lights were duly exhibited, and 
burning brightly, and a good look-out was being 
kept. The weather was dark, the tide ebb, and 
the wind a gale from the North Hast. Under 
these circumstances the masthead light of a 
steamship which proved to be the Emmy Haase 
was seen right ahead about two miles distant. 
The helm of the Mulgrave was ported, so that the 
vessels might pass port to port, but when the 
Emmy Haase, which exhibited no side lights, had 
approached so near that her hull was visible, she 
was seen to be crossing the bows of the Mulgrave 
from port to starboard. The engines of the 
Mulgrave were immediately stopped, and her helm 
put hard-a-starboard, and in order that she might 


(a) Reported by J. P, AsPINALL and F, W, HAIKES, Esqrs., 
Barristers-at-Law. 
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answer her helm more readily, and as the only : ance to the Emmy Haase. 


chance of avoiding a collision, her engines were 
not reversed. Notwithstanding these manœuvres 
the vessels came into collision, doing one another 
considerable damage. The anchor of the Mul- 
grave was swept off the deck in the collision, and 
brought her up, and she there remained at anchor 
for over an hour. The plaintiffs charged the 
defendants, amongst other things, with not easing, 
stopping, or reversing their engines in due time. 

The facts alleged on behalf of the defendants 
were as follows:—Shortly before 5.30 a.m. the 
steamship Hmmy Haase of 1082 tons net register 
was in the North Sea, steering a course of N. by W. 
€ W., and making about nine knots per hour. Her 
regulation lights were properly exhibited, and a 
good look-out was being kept on board of her. 
Under these circumstances the masthead and green 
lights of a steamer which proved to be the 
Mulgrave was seen about half a point on the 
starboard bow.of the Emmy Haase, and distant 
between two and three miles. The helm of the 
Emmy Haase was starboarded a little and then 
steadied. When the Mulgrave had approached to 
within about 400 yards ot the Emmy Haase she 
was seen to shut in her green light and open her 
red. ‘The engines of the Emmy Haase were there- 
upon stopped, and immediately afterwards an 
order was given to reverse the engines, but before 
the engines could be reversed the two vessels 
came into collision, both sustaining great damage. 
The defendants amongst other things charged the 
plaintiffa with failing to render assistance after 
the collision as provided by sect. 16 of 36 & 37 
Viot. c. 85. 

Sect. 16 of 36 and 37 Vict. c. 85 is as follows : 

In every case of collision it shall be the duty of the 
master or person in charge of each vessel, if and so far 
28 he can do so without danger to his own vessel, crew, 
and passengers (if any) to stay by the other vessel until 
he has ascertained that he has no need of further assis- 
tance, and to render to the other vessel, her master, and 
crew, and passengers (if any) such assistance as may be 
practicable, and as may be necessary in order to save 
them from any danger caused by the collision, and also to 
give to the master or person in charge of the other vessel 
the name of his own vessel and of her port of registry, 
or of the port or place to which she belongs, and also the 


names of the ports and places from which and to which 
she is bound. 


if he fails so to do, and no reasonable cause for auch 
failure is shown, the collision shall, in the absence of 
proof to the contrary, be deemed to have been caused by 
his wrongful act, neglect, or default. 

Art. 18 of the Regulations for Preventing 
Collisions at Sea is as follows: 

Every steamship when approaching another ship so as 
to involve risk of collision shall slacken her speed, or 
shall stop and reverse if necessary. 

It was proved that those on the Mulgrave had 
not attempted to render any assistance what- 
Boever by burning rockets to indicate her position 
or otherwise. One of the main points in dispute 
Was as to the duration of time between the 
moment when the master of the Emmy Haase 
saw that there was danger of collision and the time 
when he ordered his engines to be reversed. It is 
found by the court to have been something con- 
siderably more than a minute. 


Hall, Q.C. (with him Bucknill) for the plaintiffs. 
— Having regard to the fact that the Mulgrave 
Was brought to anchor involuntarily, and more- 
Over, that she sustained considerable damage, it 
Was impossible that she should render sssist- 


It is established 
by the evidence that those on board the Emmy 
Haase saw there was danger of collision some few 
minutes before her engines were reversed. That 
being so, she has broken art. 18 of the Regula- 
tions for Preventing Collisions at Sea. With 
regard to that article the House of Lords have 
said in The Khedive (4 Asp. Mar. Law Cas. 360; 
43 L. T. Rep. N. S. 610; L. Rep. 5 App. Cas. 876) 
that, under such circumstances, a master’s duty is 
to obey the rule instantly, (Buzz, J.—I doubt 
whether any court ever said that. Surely one 
must allow a master some short time to judge 
what he is todo, It may bethat his duty is to go 
ahead, and not to reverse his engines. | Ever 80, 
the master here, after ho has taken in the situa- 
tion, fails to reverse until the very last moment. 


Dr. Phillimore (with him Ratkes) for the 
defendants.—The Mulgrave might have rendered 
assistance by burning rockets to indicate her 
position, and by failing to do so has made herself 
liable under the Act. The master of the Emmy 
Haase only refrained from reversing during a 
reasonably short period of time in order that he 
might judge what rule of navigation applied to 
the circumstances of the case: 

wb : 
The pier $ ee Law Cas. 171; 49 L. T. 
Rep. N. S. 702 ; 9 P. Div. 16. 

Burr, J.—In this case Land the Trinity Masters 
think it quite .clear that the evidence satis- 
factorily establishes that the Emmy Haase 
carried proper regulation lights, which were 
burning at the time of collision, and that they 
ought to have been seen by those on board 
the Mulgrave at a considerably greater distance 
than they in fact were. The conclusion, there- 
fore, to which I have come is that the cause 
of thecollision was a bad look-out, leading to a 
very wrong manœuvre on the part of the Mul- 
grave, and, therefore, that the Mulgrave was to 
blame I have no doubt. 

I think also that the Mulgrave was to blame 
with reference to the statutory enactment as 
to rendering assistance in cases of collision. 
We think it is impossible that the lights 
burnt on the Hmmy Haase could not have 
been seen by those on board the Mulgrave; 
and though the injury to the Mulgrave may have 
been so great that she could not render assistance 
by standing by after the collision, yet I think it 
would have been rendering assistance within the 
meaning of the Act of Parliament if she had sent 
up rockets or hoisted a globe light (a). I think, 


(a) In The Adriatic (vol. 3, p. 16) Sir Robert 
Phillimore held that the duty imposed by the statute is 
not complied with, where it being practicable and safe 
for a steamer to lower æ boat to render assistance, 
although possibly dangerous to stay by the injured ship, 
she continues her voyage without lowering her boat and 
merely hails and signals for other vessels to go to the 
assistance of the injured ship. Under this section the 
question arises whether a vessel, having rendered assis- 
tance in compliance with the statute, is entitled to 
recover salvage in respect of such assistance. Where 
the necessity for such assistance is brought about by the 
negligence of the assisting ship, it is only in accordance 
with the usual principles governing salvage that she 
should receive no remuneration. Where, however, the 
necessity for the assistance is brought about by the 
negligence of the assisted ship, it would hardly appear 
reasonable to refuse the innocent vessel remuneration for- 
services which were rendered necessary by the wrongful 
act of the other ship. However, under these circum. 
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therefore, that the Mulgrave is alsoto blame for this, 
the consequence being that she is to blame both for 
improper navigation and for disobedience to the 
enactment requiring her to render assistance. 

We now come to the question whether the Emmy 
Haase reversed her engines in due time. That is 
a matter on which I myself have had very con- 
siderable doubt, and I am not quite certain whether 
if I had been left to myself I should have decided 
as I am going to do. It is, however, the opinion 
of the Trinity Masters that, having regard to the 
manceuvres of the Mulgrave, and taking the 
evidence on both sides, there must have been a 
want of exercise of proper vigilance on the part 
of those on the Hmmy Haase, or the wrong 
manœuvre of the Mulgrave would have been 
observed by them in sufficient time to have 
enabled them to stop and reverse their engines 
with effect. We cannot accept the story that only 
one minute or something less elapsed between the 
time when the red light of the Mulgrave was seen 
and the time of the collision. We think there 
must have been more, and something considerably 
more. If that isso we do not think the Emmy 
Haase did right in not sooner reversing her 
engines. | 

Although the question does not now arise, 
I muy say that I believe in all these cases 
where it is necessary to stop and reverse that 
instantaneous stopping and reversing, in compli- 
ance with art. 18, the very instant there is danger of 
collision, is not what is required. A man has to 
judge whether stopping and reversing is neces- 
sary, and he has also to judge whether any other 
rule applies. I do not think that a court of 
justice can say that a man has acted wrongly in 
not stopping and reversing instantaneously ; 
some short time must be allowed. Ifin this case 
I had been alone I might have decided that the 
engines of the Hmmy Haase had been stopped 
and reversed in due time, and that this short 
period of time had not been exceeded; but the 
Trinity Masters have so strong a view on this 
point, that I do not feel myself entitled to differ 
from them. The result is, L must hold both these 
vessels to blame. 

Solicitors for the plaintiffs, Thomas Cooper and 
Co. 

Solicitors for the defendants, Botterell and 
Roche. 


Wednesday, April 9, 1884. 
(Before Burt, J.) 
TuE AVENIR. (a) 


Practice—Default action in rem—Bottomry — 
Order XIIL., v. 19. 


In default actions in vem, before the plaintiff can 
obtain judgment under Order XIII., r. 19, the 
ten days within which the defendants might have 


stances, Butt, J. in The Peter Graham (see post) refused 
to give the innocent vessel salvage, apparently on the 
ground that, as the duty is obligatory under the statute, 
the assistance rendered cannot come within the scope of 
salvage, lacking as it does the important element of being 
voluntary. It may, however, be noticed that the point 
was nob argued, and it is therefore to be hoped that the 
learned judge will more maturely consider the matter 
Bhould the question again arise. With reference to this 
subject see The C. S. Butler, vol. 2, p. 237.—Ep. 


-E ee ae hs VES Vr c o TM 
(a) Reported by J. P, AsriNALL, and F, W. Rarxes, Egqra., 
Barristers-at-Law. 


pleaded must have elapsed, and notice .of trial 
must have been filed in the registry. 


Tuis was a motion for judgment by the plaintiffs 
in a default bottomry action in rem. 

An affidavit of service and statement of claim 
had been filed by the plaintiffs in accordance with 
Order XIII., r. 12, but the ten days within which, 
by Order XXI., r. 6, the defendant must plead had 
not yet elapsed. 


W. J. Stewart, for the plaintiffs, in support of 
the motion.—The plaintiffs have complied with all 
the necessary formalities and now ask for judg- 
ment. {Burz, J.—I notice that Order XIII. 
r. 12, says that where the affidavit of service and 
statement of claim have been filed, “the action 
may proceed as if such party had appeared.” 
That involves the lapse of a certain period of 
time before you can ask for judgment. So far as 
I see that time has not elapsed.) Thatisso. We 
have neither given notice of trial nor waited for 
the time to elapse within which a defendant, who 
had appeared, might deliver his statement of 
defence. But it is within the power of the court 
to dispense with both these matters if it sees fit. 
If, however, the court should think otherwise I 
would ask for judgment subject to the defendant's 
not pleading within the proper time. 


Burr, J.—The plaintiffs must wait for the full 
time to elapse within which the defendant might 
plead, and they must also give notice of trial in 
the registry before they can get judgment. It is, 
in my opinion, most undesirable that ships should 
be seized and sold in great haste, and I therefore 
think that the fullest time should be allowed 
between the seizure and sale. With regard to the 
conditional judgment that I cannot consent to. 

April 21.—Notice of trial having beeh filed in 
the Registry and the required time having elapsed, 
Sir J. Hannen now gave judgment for the 
plaintiffs. 


S Qe for the plaintiffs, Stone, Fletcher, and 
ull. 


Saturday, May 10, 1884. 
(Before Sir J. HANNEN.) 
Tue Horace. (a) 


Salvage—Practice—Costs on higher scale—Order 
LXY., v. 9. 


In the absence of special cireumstances of difficulty 
or urgency, costa on the higher scale will not be 
allowed. 

In a salvage action, where the value of the salving 
ship, together with cargo and Freight, was 80,0001., 
of the property salved 42,0001., and the award 


2400L, the court refused to allow costs on the 
higher scale. 


Tis was an application by the plaintiffs in a 
salvage action for costs on the higher scale. 

The services consisted, shortly, in the steamship 
Historian towing the steamship Horace about 
140 miles for three days in the Atlantic Ocean 
during severe weather. 

The value of the Historian, her cargo and 
freight was in all 80,0002. The value of the 
property salved was 42,0002. The court awarded 
2400L, of which 19007, was apportioned to the 


(a) Reported by J, P. AsrrwArnL. and F, W. Rarxrs, Esqrs. 
Barristers-at-Law. 
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owners of the Historian, and the remainder given 
to her master and crew. 


Dr. Phillimore on behalf of the plaintiffs,—It is 
submitted that this is a case in which costs 
should be allowed on the higer scale. By Order 
LXV., r. 8, costs on the higher scale may be 
allowed * on special grounds arising out of the 
nature and importance, or the difficulty or 
urgency of the case." It is submitted that this 
case isso important, having regard to the value 
of the property salved, that costs on the higher 
scale should be allowed. The value of the pro- 
perty saved is 42,000L, the services were most 
meritorious, and the award is 24001.—facts which 
are sufficiently special to warrant the allowance 
of the higher scale. 


Sir James Hannen.—Until some rule is laid 
down by higher authority upon the subject, it 
must be taken that something special must be 
brought to my notice. It must be remembered 
that the new scale of costs has been drawn up 
with a view to uniformity, and it was intended to 
do away with the old rule of thumb higher and 
lower scale. Formerly there was a diversity of 
practice. In the Court of Chancery, if the matter 
in dispute was above 10001, then, however simple 
the question might be, costs were given on the 
higher scale. That was not thought to be just. 
On the other hand, in the common law courts, 
although there was power to give costs on the 
higher scale, I may say, from my experience, 
that it was very rarely done. I myself do not 
remember it ever being done. Taking into 
account that diversity of practice, there has been 
anew standard scale prepared; but, as there may 
be in some cases circumstances of urgency or 
difficulty, it was thought right to bestow upon 
the judges the power of giving costs on the 
higher scale. Those circumstances of urgency 
must however be clearly shown to exist. In 
ordinary circumstances it must be taken that the 
scale which has now been made is the one to be 
usually adopted. I see nothing to distinguish 
this from the ordinary case, and must therefore 
refuse the application. 


Solicitors for the plaintiffs, W. W. Wynne and 


Son. 
Solicitors for the defendants, Turnbull, Tilly, 
and Mousir. 


JUDICIAL COMMITTEE OF THE 
PRIVY COUNCIL. 


Nov. 20 and 21, 1883. 


(Present: Tbe Right Hons. Lord FirRGERALD, 
Sir Barnes Peacock, Sir Robert P. COLLIER, 
Sir James HANNEN,and Sir ARTHUR HOBHOUSE.) 

EMERY v. CrcHERO ; THE Anxrow. (a) 

ON APPEAL FROM THE VICE-ADMIRALTY COURT OF 
NEW BRUNSWICK. 
Collision—Regulations for preventing Collisions at 
Sea—Infringement—Lights—Merchani Shipping 

Act 1873, e. 17. 

The barque A. while sailing on the port tack sighted 
the barque B. on the port bow, showing no lights. 
Those on the A. thinking thot the B. was heading 


(a) Reported by J, P. Aspinatt and F, W. Raixes, Esqrs. 
Barvisters-at-Law. 


the same way as the A. kept on, when suddenly it 
was seen thatthe B.was heading for the A., andal- 
though the helm of the A. was put hard-a-port, 
the vessels came into collision, the stem of the A. 
striking the starboard side of the B. 

In an action for collision the Court held that the B. 
was carrying no lights, and that this being a 
breach of the regulations which might possibly 
have contributed to the collision, the C. was to 
blame; and further, that, having regard to the 
difficulty occasioned by the absence of the B.'s 
lights, therewas no negligence on the part of the 
A. in not sooner taking steps to keep out of the way 
of the B. 


Tuts was an appenl by the defendants in a damage 
action from the judgment of the judge of the 
Vice-Admiralty Court of New Brunswick, finding 
the bargue Arklow alone to blame for the collision. 

The collision took place in the Atlantic Ocean 
between the barques Bunin and Arklow, at about 
2 a.m. on the 30th March 1881. 

The case on behalf of the appellants, the owners 
of the Arklow, was that the Arklow was on the 
port tack, steering about, E. by S., and having her 
regulation sidelights burning brightly; that under 
these circumstances the Bunin was made out on 
the port bow of the Arklow, and having no 
lights visible, it was concluded she was going the 
same way as the Arklow, and that the Arklow was 
kept on her course, when suddenly it was seen 
that the Bunin was heading for the Arklow 
under a starboard helm, and, although the helm 
of the Arklow was put hard-a-port, the Bunin 
struck the Arklow, doing herdamage. The appel- 
lants charged the Bunin with neglecting to display 
proper lights, and with improperly starboarding 
shortly before the collision. 

The case on behalf of the respondent, who was 
the plaintiff in the court below, was that the 
Bunin was sailing close-hauled on the starboard 
tack with her regulation lights duly exhibited and 
burning brightly when the red light of the Arklow 
was seen on the starboard bow of the Bunin ; and 
that the Arklow, although she was sailing free, 
failed to take any stepsto keep out of the way of 
the Bunin, and came into collision with her, doing 
her so much damage that she was wholly lost. 
The respondent charged the Arklow with having 
improperly failed to keep out of the way of the 
Bunin. ‘ , 

The further facts of the case appear in their 

rdships’ judgment. 
ut ike T below the learned judge, who was 
assisted by nautical assessors, alter finding that 
the Arklow was to blame, dealt as follows with 
the question of the lights of the Bunin: “I con- 
sider the point whether the Bunin carried proper 
lights left in so much doubt by the conflict of evi- 
dence that Iam of opinion that the lights of the 
Bunin were not fairly visible to the Arklow, but 
J agree with} the shipmasters that the omission of 
these lights is immaterial, as it clearly appears 
that the absence of lights did not contribute to or 
cause the collision.” 

From this decision the owners of the Arklow 
were now appealing and they submitted that it 
was wrong, and should be reversed for the follow- 
ing among other reasons: 

1. Because the inability of the Arklow to see the 
Bunin’s lights caused or contributed to the collision. 


2. Because it was not and could not have been decided 
that the inability of the Arklow to see the Bunin’s lightg 
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might not by possibility have caused or contributed to | 


the collision. 

3. Because the Bunin did not keep her course. 

4. Because the learned judge has not decided whether 
the Bunin did or did not keep her course. 

5. Because the learned judge has not considered the 
provisions of the Merchant Shipping Aot 1873 in thia 
behalf and has not himself decided or asked the assessors 
the question or found upon the points required by thia 
Act. 

6. Because upon the evidence before the court, a decree 
in favour of the plaintiff (the respondent) cannot be sup- 
ported. 

The respondent submitted that the decree 
appealed from should be confirmed for the follow- 
ing among other reasons: 

1, That the collision and the losses and damage con- 
sequent thereon was solely due to the negligence of those 
on board the Arklow. 

2. That the Arklow being on the port tack and having 
the wind free, did not keep out of the way of the Bunin, 
which was on the starboard tack and close hauled, in 
accordance with the 14th rule for Preventing Collisions at 


Sea. 

8. That the evidence sufficiently established that the 
Bunin before and at the time of the collision was carry- 
ing her proper regulation lights. 

4. That those on board the Arklow did not keep & proper 
and sufficient look out. 

5. That no blame ia to be attached to those on board 
the Bunin, and that she did not cause or contribute to 
the collision by neglect to carry proper lights or other- 


wise. 

6. That the said decree was in accordance with the 
evidence. 

Myburgh, Q.C. and W. G. F. Phillimore, on behalf 
of the owners of the Arklow, in support of the 
appeal, referred bo 

The Englishman, 3 Asp. Mar. Law Cas. 506; 37 
L. T. Rep. N. S. 412; 3 P. Div. 18; 

The Fanny M‘Carvill, 2 Asp. Mar. Law Cas. 565; 
32 L. T. Rep, N. S. 646. 

Hall, Q.C. and Bucknill, on behalf of the owners 
of the Bunin, contra. 


Nov. 21, 1883.— Their Lordships’ judgment was 
delivered by Sir James HANNEN.— The case pre- 
sented on behalf of the Bunin, the complaining 
vessel below, was as follows: That on the 30th 
March 1881, as she was proceeding on a voyage 
from Havreto Baltimore, at two o'clock in the 
morning, the weather being dark but clear and 
the wind from the north-west, she was steering a 
course south-west by west half-west, close-hauled, 
on the starboard tack; that her lights were 
properly burning; and that she was proceeding 
at the rate of six and a half knots an hour when 
the red light of a ship, which proved to be the 
Arklow, was seen on the starboard bow; that 
she, the Bunin, kept ber course; but that the 
Arkiow, by some unaccountable mismanagement, 
as if is stated, ran into the Bunin, striking her 
about the fore rigging on the starboard side with 
her stem. On the other hand, for the Arklow, it 
was alleged that she was steering a course east 
by south half-south, the wind being in the north, 
when a vessel was seen a point and a half on her 
port bow showing no lights whatever; that she 
was thought to be going the same way as the 
Arklow, but that, after examination through the 
glass, and watching ber for some appreciable 
time, it was discovered that she was approaching 
the Arklow under a starboard helm; that then 
the Arklow’s helm was put hard aport and her 
after sails taken off. In confirmation of the 
statement that there were no lights visible upon 
the Bunin, it is alleged and stated by several 
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witnesses that a green hght was seen moving 
upon the Bunin just before the collision ; and in 
confirmation of the statement that the Bunin did 
not keep her course, but approached under a 
starboard helm, it is stated that her spanker jibed 
from port to starboard—it is said, indeed, just 
before the collision. Now, in the circumstances 
alleged on the one side and on the other, it was 
undoubtedly the duty of the Bunin to keep her 
course, and it was primarily the duty of the 
Arklow to keep clear; but the Arklow alleges, by 
way of excusing herself for not having kept clear, 
that there was no light visible on the Bunin, and 
that it was therefore impossible to know in what 
direction she was sailing, and therefore impossible 
to take measures for the purpose of preventing 
the collision with her. 

The first question of importance in the case 
is, whether or not the lights of the Bunin were 
burning for any serviceable purpose, On this 
point the learned judge in the court below, 
after consulting the assessors, says: “I con- 
sider the point whether the Bunin carried 
proper lights left in so much doubt by the 
conflict of evidence, that I am of opinion that the 
lights of the Bunin were not fairly visible to 
the Arklow;” and then he goes on to deal with 
the case upon that footing. The peculiar lan- 
guage which is used by the learned judge about 
their not being fairly visible may possibly have 
reference to the evidence which has been given 
that a green light was seen nob in its proper 
place, but moving on the Bunin, immediately 
before the collision. Their Lordships agree in the 
view which was taken by the learned judge below 
upon this point that the lights of the Bunin were 
not in such a position as to be visible to those on 
board the Arklow, and that those on board the 
Bunin are responsible for that departure from the 
proper rules of navigation. ‘Their Lordships 
arrive at this conclusion upon an examination of 
the evidence on the one side and on theother. It 
is very much to be regretted that the court below 
was obliged to rely solely upon affidavits which, 
from their language and general contents, it is 
pretty plain were drawn by somebody with & 
view to the supposed facts of the case, and were 
then laid before the witnesses for the purpose of 
getting their evidence, and leaving them, as it 
were, to take exception to anything which they 
found in those statements. ‘Thus all the witnesses 
but one on behalf of the Bunin say, in general 
terms, that lights were burning according to the 
regulations, but there is only one of them who 
speaks to the fact of his having actually seen that 
the lights were burning at the time of the col- 
lision, and that is the witness Lazzarini, whose 
duty it appears to have been to light and trim 
the lamps, which he says he had done at eight 
o'clock. He does, indeed, say that when he was 
called on deck by hearing that something wrong 
had happened he did not see that the lights were 
burning. On the other hand, the witnesses for the 
Arklow all agree that there was no light visible 
on the Bunin; and they make that statement 
with certain particularity which impresses their 
Lordships in favour of their statements as against 
the general statements, with the exception men- 
tioned, of those on board the Bunin. For instance, 
it is stated that, the vessel having been reported 
by the look-out man, and the mate and another 
of the crew who was with him having seen the 
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vessel looming in the distance, the mate fetched 
the captain’s glasses for the purpose of examining 
it more carefully. That is a particularity which 
cannot be disregarded, except on the supposition 
that the mate and the witness who confirms him 
are deliberately stating that which they must 
know to be false, and going much further than a 
mere assertion that they were doing their duty. 
In addition to that, there are several witnesses 
who say that they saw a green light moving on 
the vessel immediately before the collision as 
though the green light had, either for the purpose 
of being trimmed or from some other accident, 
not been in its place, but that when the vessels were 
found to be approaching oneanother the green light 
was heing moved from one place to another. Their 
Lordships, therefore, come to the conclusion that 
the lights of the Bunin were not properly burning. 
But the learned judge below says that this ques- 
tion of the lights is immaterial when it appears 
that their absence did not cause the collision. 
On this part of the case their Lordships are unable 
to concur with the judgment of the learned judge 
below. The principle in cases of this kind, where 
there has been a departure from an important 
rule of navigation, is this, that if the absence of 
due observance of the rule can by any possibility 
have contributed to the accident, then that the 
party in default cannot be excused. (a) On this 
point their Lordships can eutertain no doubt that 
the absence of proper lights must have occasioned 
an entire change in the course of events which 
followed upon the Bunin being visible to the 
Arklow. Without those lights the statement 
made by the witnesses on board the Arklow com- 
menda itself at once to credence, that they did not 
know in what direction this vessel was going, and 
that it took an appreciable time before a judg- 
ment could be formed upon that subject, during 
the whole of which time it must have remained a 


(a) We notice that in the report of this case, both in 
the Law Reports (9 App. Cas. 136) and in the Law 
Journal (53 L. J. 9, Priv. Co.), this proposition is given 
as the head-note to the case. However, notwithstanding 
the generality of the words here used, it is to be pre- 
Bumed that the proposition only applies to the cir- 
cumstances of the present case, that is, where the 
“ departure from an important rule of navigation ” is a 
departure from the Regulations for Preventing Collisions 
at Sca, referred to in sect. 17 of the Merchant Shipping 
Act 1873. In other words, by an important rule of navi- 
gation, their Lordships must mean a rule of navigation 
contained in any of the Regulations for Preventing 
Collisions. If the proposition is not meant to be so 
restricted in its application, the result would be that in 
many cases shipowners would be held liable for collisions 
where the accident was not occasioned by the negligence 
of their servants, and where there bad been no breach of 
the regulations. Thus it is an important rule of navi- 
gation to have agood look-out. Yet it is possible to con- 
Ceive that in many cases the court might find, as a fact, 
that the absence of the look-out did not contribute to the 
collision ; but applying the words of the Privy Council in 
their strict sense, the party in default could not be 
excused, because the absence of due observance of this 
important rule of navigation might by possibility have 
Contributed to the accident. The principle laid down by 
the Privy Council in cases where there has been a depar- 
ture from the Regulations for Preventing Collisions is, 
that the party infringing the regulation is to be held to 

lame, unless he shows that the infringement could not, 

y any possibility, have contributed to the collision : (The 
Fanny M. Carvill, vol. 2, p. 565.) Having regard to the 
Circumstances of the present case, in which the main 
isane was ns to the exhibition of the lights required by 
t 9 regulations, it is to be assumed that it was to this 
Principle that their Lordships were referring.—ED. 
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matter of pure chance whether it would be right 
to take one manceuvre or another. Their Lord- 
ships are therefore of opinion that the Bunin was 
clearly to blame, and that she was to blame ina 
matter which makes her responsible. 

The only question that remains, therefore, is 
whether or not it has been shown that the 
Arklow was also to blame. It lies on the 
Bunin, which is shown to have been in default, 
to establish, to the satisfaction of the tribunal 
that has to determine it, that the Arklow 
was in fault. Now, on this part of the case it 
is to be observed that the time which has to 
be dealt with is very short. The vessels were 
approaching ata speed which would bring them 
together at the rate of & mile in five minutes. 
Reference has been made to the marginal note 
upon the diagram furnished by the Arklow, in 
which it is said that when first seen the Bunin was 
about six cables’ distance, which would be a dis- 
tance of 1200 yards. One of the witnesses for the 
Arklow says the Bunin was seen about four 
minutes before the collision. It is obvious that 
these statements as to time and distance cannot 
be dealt with as exact computations, but only 
indicate the rough conjectures which the witnesses 
were able to make at thetime. But it is obvious 
that some space of time must have been occupied 
in fetching the glasses, which would diminish the 
period of time with which we are dealing. 
Secondly, it is stated, and no reason to doubt it 
is suggested, that the helm of the Arklow had 
been ported before the collision; that is to say, 
that a step had been taken for the purpose of 
avoiding the approaching danger: and Nilson, one 
of the witnesses, says that the Arklow had under 
her port helm come round two points, and that 
this had been done when it was seen that the 
Bunin was approaching under a starboard helm. 
It is clear, therefore, that we have but a very 
short space of time indeed during which the 
hesitation on the part of those on the Arklow was 
manifested as to what course they should take. 
Considering the difficulty occasioned by the 
absence of lights on board the Bunin, which pre- 
vented the possibility of seeing what course she 
was steering, their Lordships are of opinion that 
it has not been established that thera was negli- 
gence on the part of those on board the Arklow in 
not sooner porting the helm, as it is clear she 
had to some extent done before the collision. 
Another point has been discussed, which was not 
dealt with in the court below, and that is whether 
or not the Bunin kept her course. Her 
witnesses allege that she did keep her course. 
On the part of the Arklow it is alleged that 
she came round under a starboard helm, and so 
came down upon the Arklow. In support of 
that statement it is alleged that she jibed; and it 
has been argued that credence ought nob to be 
given to that statement because it 18 said the 
Arklow had gone off only to the extent of 
half a point, while it is represented that the 
Bunin had got round a great number of 
points—the exact number it is not necessary to 
specify, but so as to bring her head pointing 
south before it would be possible that she would 
jibe. It is to be observed, however, that the 
two periods of time that were referred to by 
Mr. Hall are not properly to be compared, because 
the evidence on the part of the Arklow is 
that it was discovered that the Bunin was, to 
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use the expression of the witnesses, coming down 
upon them under a starboard helm, and that it 
was apparently which showed the direction which 
the Bunin was taking, and it was then, after that 
had been seen, that the helm of the Arklow was 
ported. There was, therefore, some time before 
the porting of the helm during which the star- 
boarding of the helm of the Bunin had taken 
place. But, further than this, it is to be observed 
that where a collision of this kind occurs the 
exact succession or occurrence of events is not 
accurately noted by the witnesses, and it may 
well be that the jibing of the spanker, which is 
referred to by the witnesses as taking place 
immediately before the collision, may in fact have 
taken place at the time of the collision, and in 
consequence of the collision, by the head of the 
Bunin being driven sharply round. On the 
whole, their Lordships are of opinion that it has 
been established that the Bunin was to blame, 
and that it has not been established that the 
Arklow was to blame; and their Lordships will, 
therefore humbly advise Her Majesty that the 
decision of the court below should be reversed 
with costs. 
Appeal allowed, 


Solicitors for the appellants, the owners of the 
Arklow, Stokes, Saunders, and Stokes. 

Solicitors for the respondent, the owner of the 
Bunin, Thomas Cooper and Oo. 


Wednesday, Feb 6, 1884. 
(Present: The Right Hons. Lord BLACKBURN» 
Sir Barnes Peacock, Str ROBERT COLLIER, Sir 
Ricuaxp Coucn, and Sir ARTHUR HOBHOUSE.) 


Union Sreamsure Company OF NEW ZEALAND V. 
MELBOURNE HARBOUR COMMISSIONERS. (a) 


APPEAL TROM THE SUPREME COURT OF THE 
COLONY OF VICTORIA. 


Practice—Damage—Notice of action—Sufficiency— 
** Person ’—Oorporation. 

Where a notice of action is required, the notice 
given should not be construed strictly, but a 
letter, which merely states that damage has been 
sustained for which the defendants will be held 
responsible, is not a notice of action. 

Where harbour commisstoners were constituted by 
Act of Parliament, and a section of the Act 
required notice of action to be given to “ any 
person for anything done by him under this 
ob: 

Held (afirming the decision of the court below), that 
the fact that this section occurred in a part of the 
Act headed “ Officers” could not be held to limit at 
to acts done by officers of the commissioners, but 
that the commissioners, as a body, were entitled to 
notice of action. 

Eastern Counties Railway Company v. Marriage 
(9 H. L. Cas. 92; 8 L. T. Rep. N. S. 60) 
distinguished. 

Tuts was an appeal from a judgment of the 
Supreme Court of the colony of Victoria (Stawell, 
C.J., Williams and Holroyd, JJ.), overruling a 
demurrer to a plea of the respondents (the defen- 
dants below) and discharging a rule to show cause 
why a verdict entered for them should not be set 
aside, and a verdict entered for the plaintiffs 
pursuant to leave reserved. 


ON 


(a) Reported by C. E, MALDEN, Esq., Barrister-at-Law. 


The action was brought to recover damages fov 
injuries sustained by the appellants’ steam- 
ship Rotorua in consequence of the alleged 
negligence of the respondents. 

The action was tried before Holroyd, J. and a 
jury, who found all the issues of fact in favour of 
the plaintiffs, the appellants, and assessed the 
damages at 52107. 14s. Id., but the learned judge 
directed the verdict to be entered for the defen- 
dants on the ground that no notice of action had 
been given to them as required by sect. 46 of the 
Melbourne Harbour Trust Act 1876. 

The facts of the case appear sufficiently from 
the judgments of their Lordships. 


Macnaghten, Q.C., and J. D. Wood (H. Davey, 
Q.C. with them) appeared for the appellants, and 
contended that the letter of Oct. 21, 1881 (set out 
i the judgment) was a sufficient notice of action: 

ee 

Smith v. West Derby Local Board, 3 C. P. Div. 423; 

38 L. T. Rep. N. 8. 716; 

Jones v. Bird, 5 B. & Ald. 837 ; 

Jones v. Nicholls, 33 M. & W. 361; 14 L. J. 42, Ex. 
Further, the section requiring notice does not 
refer to the commissioners themselves, but only 
to their officers; it is qualified by the preceding 
heading: 

Eastern Counties Railway Company v. Marriage, 

9 H. L. Cas. 32; 3 L. T. Rep. N. S. 60. 

Webster, Q.C. and Malleson, who appeared for 
the respondents, were not called upon to address 
their Lordships. 

At the conclusion of the argument for the 
appellants, their Lordships’ judgment was de- 
livered by 


Sir Roserr P. Cornurnz.—The facts of this 
case, as far as they are material, may be 
shortly stated. The cause of action is that 
a vessel belonging to the plaintiffs, and going 
into Melbourne Harbour, fell foul of a cable 
attached to the anchor of a dredge which was 
in the middle of the stream, having been 
placed there by the defendants, and thereby 
sustained considerable damage. The declaration 
contained two counts, one alleging negligence on 
the part of the defendants in mooring the dredge 
where they did, and the second complaining that 
they had not given notice whereby the danger 
might have been avoided. To this declaration 
there were many pleas by the defendants, denying 
their liability, and also denying most of the 
allegations in the declaration; and there was a 
further plea, in these terms: " And for an eighth 
plea to the said declaration, the defendants say 
that the alleged grievances were committed 
by the defendants after the passing of the 
Melbourne Harbour Trust Act 1876, and were 
committed by the defendants under and by virtue 
of the said Act; and no notice in writing of the 
intention to sue out the writ in this action was 
delivered to the defendants or left at their usual 
place of abode one month before the suing out of 
the said writ, pursuant to the said Act.” The 
plaintiffs demurred to that plea, and also joined 
issue upon all the allegations contained in it. 
Upon the case going down for trial the jury found 
all the questions which may be said to relate to 
the merits of the case in favour of the plaintiffs ; 
but the judge, nevertheless, thought that 2 verdict 
should be entered for the defendants upon this 

| plea. The jury therefore, by his direction, 
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assessed damages contingently; and leave was 
given to the plaintiffs to moye to enter a verdict 
for them for the amount of those damages. "That 
rule, coming before the Supreme Court, was dis- 
charged, and judgment was entered for the 
defendants. Against that judgment the present 
appeal is brought. 

The argument upon this appeal has been 
restricted to two questions, with which alone 
their Lordships propose to deal. The first 
question was whether assuming œ notice of 
action to be necessary, one was given; and, 
secondly, whethera notice of action was necessary. 
The 46th section of the Melbourne Harbour 
Trust Act is in these terms: “ All actions to be 
brought against any person for anything done 
under this Act shall be commenced within six 
months after the act complained of was commit- 
ted, and no writ shall be sued out against nor any 
copy of any process served npon any person for 
anything done by him under this Act until notice 
in writing of such intended writ or process shall 
have been delivered to him or left at his usual 
place of abode by the agent or attorney of the 
party who intends to cause the same to be sued 
out, or served at least one month before the 
suing out or serving the same. Such notice shall 
clearly and explicitly set forth the nature of the 
intended action and cause thereof, and on such 
notice shall be indorsed the name and place of 
abode of the party intending to bring such action, 
and the name and place of business of his attorney 
or agent.” Then it goes on to say that the defen- 
dant may plead the general issue, and that he may 
tender evidence. It is contended that a letter 
written by Messrs. McMeckan, Blackwood, and 
Co., agents of the plaintiffs, on the day after the 
accident occurred, is a sufficient notice of action 
under this Act. The letter is as follows:—'* Union 
Steamship Company of New Zealand Limited, 
Melbourne, 21st October 1881. The Secretary, 
Melbourne Harbour Trust Commissioners.—Sir, 
we have the honour to bring under your notice a 
very serious accident that happened to Rotorua 
steamer, owned by this company. When coming 
up the river yesterday morning, and close to 
the Junction Point, and a little way below the 
Platypus, she struck the chain of that dredge, it 
being laid in mid-channel. The damage sustained 
is of an extensive character.” Then the damage 
is specified. “The surveyors are now surveying, 
and may yet discover further damage. Possibly 
you may desire to send some of your officers to 
view the extent of the mischief, all of which we 
must hold the commissioners responsible for." 
It appears to their Lordships that the court 

elow were right in holding that this was not a 
notice of action in compliance with the statute. 
It was clearly not intended to be. It does not 
give notice of any intended writ or process what- 
ever; it does not clearly and explicitly set forth 
the cause or nature of the action; it does not 
Elve the name or place of business of the 
attorney or agent who is to bring the action. 
It appears to want all the necessary characteristics 
of a notice of action as prescribed by the statute. 
Some cases have been quoted for the purpose of 
showing that notices of action are not to be 
Construed with extreme strictness, a rule to which 
their Lordships subscribe. Cases have been 
quoted in which notices of action have been 
Upheld which would have been bad upon special 


demurrer, or perhaps upon general demurrer; 
but those cases have no bearing on the present, 
where the notice of action is not, in form or 
substance, a compliance with the Act. 

The question which remains is whether ornot the 
defendants are entitled toa notice of action. ‘In 
the construction and for the purposes of this Act 
the following terms shall, if not inconsistent with 
the context or subject-matter, have the respective 
meanings hereby assigned to them.” Then come 
these words: “ Person shall include a corpora- 
tion.” It, therefore, lies upon the counsel for the 
plaintiffs to show that to hold that a person in 
sect. 46 includes a corporation is inconsistent 
with the context or subject-matter. The 
argument to this effect is that sect. 2 declares the 
Act to be divided into parts, and part 2 is headed 
“ Officers"; that when we come to part 2, in sect. 
33 we find the heading “ Officers ” and a number 
of sections grouped together under that heading; 
that, therefore, the word “person” in sect. 46 
must be confined to “ officers.” The case in the 
House of Lords, of The Hastern Counties and 
London and Blackwall Railways v. Marriage 
(9 H. L. Cas. 32), has been cited as an authority 
for this argument on the part of the plaintiffs. 
It should be observed as to that case, which dealt 
with the construction of the Lands Clauses Act, 
that in that Act were several headings so drawn 
as to be applicable grammatically to the sections 
which followed. them. The heading then in 
question was this: “And with respect to small 
portions of intersected land, be it enacted as 
follows.” Then came two sections: first, the 
93rd, relating to lands not being Situated in a 
town; and then the 94th, beginning with “IE 
such land shall be so cut through and divided.” 
It was held by the House of Lords that “ such 
land ” referred, not to land mentioned in sect. 93, 
but referred back to the heading before sect. 93; 
namely, “ with respect to small portions of inter- 
sected land, be it enacted as follows.” That case 
appears to tbeir Lordships to have no application 
to the present. Here the heading “Officers” is 
not such a heading as could be grammatically 
read into any of the sections which follow. It 
seems to their Lordships to have been inserted 
for the purpose of convenience of reference, and 
not intended to control the interpretation of the 
clauses which follow. It may be, indeed, that the 
fact of a clause being found in a certain group 
may in some cases possibly throw some light upon 
its meaning; but it appears to their Lordships 
that the construction contended for on the part of 
the plaintiffs that the term “officers” controls 
the meaning of the word “person” in sect. 46, 
applying it solely to officers and negativing its 
application to a corporation is untenable. If we 
examine the clauses which follow under the head 
of “ Officers," we find that they do not relate 
solely to offivers or to their powers orto their duties. 
The very first section which follows this heading 
(sect. 33) gives to the commissioners power 
“from time to time to appoint a secretary, 
treasurer, and clerk, and appoint or employ such 
engineers, surveyors, collectors, and other officers, 
servants, and persons to assist in the execution of 
this Act as the commissioners shall think neces- 
sary or proper.” ‘This section, therefore, under 
the heading “Officers,” confers not merely 
powers upon officers, but & most important power 
upon the commissioners; a power without which 
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they would be unable to act, for a corporation can 
only act through its officers. There are further 
provisions in sect. 40, enabling them to appoint a 
harbour-master and so on. It appears to their 
Lordships that, powers having been given to the 
commissioners under these sections to appoint 
officers, and they being capable only of acting 
through their officers, it was a very proper and 
convenient place to insert & section which deter- 
mined under what circumstances actions should be 
brought against them in respect of the acts of their 
officers. Accordingly, sect. 46 appears to their 
Lordships to be quite in its proper place, putting 
the interpretation upon it that it refers to actions 
brought not only against officers for anything 
done under the Act, but against the commissioners 
themselves for anything done by their officers on 
their behalf; and all reasoning and probability 
would point to this having been the intention of 
the Legislature. It would be almost impossible 
to give any good reason why officers should be 
entitled to a notice of action, and the commis- 
sioners not; or why officers should be entitled 
to tender amends, and the commissioners should 
not. Their Lordships will humbly advise Her 
Majesty that the judgment of the court appealed 
against be affirmed, and that this appeal be 
dismissed. The appellants must pay the costs of 
the appeal. 


ood for the appellants, Wild, Brown, and 
ild. 

Solicitors for the respondents, Wadeson and 
Malleson. 


Nov. 20, 21, 1883, and Feb. 9, 1884. 


(Present: The Right Hons. Lord FrrzaERALD, Sir 
BanNrs Pxacock, Sir Ropert Corer, Sir 
James Hannen, Sir Ricuarp Covcu, and Sir 
AnTHUR HOBHOUSE.) 


Laws AND OTHERS v, SurtH; Tue Rio Tino. (a) 


ON APPEAL FROM THE VICE-ADMIRALTY COURT OF 
GIBRALTAR. 

Necessaries — Material men — Maritime lien — 
British ship—3 & 4 Vict. c. 65—Admiralty Court 
Act 1861—Vice-Admiraliy Courts Act 1863 (26 
Vict. c. 24), s. 10. 

Material men supplying necessaries to a British 
ship in a possession in which a Vice-Admiralty 
court is established, do nol, under the Vice-Admi- 
mirali Courts Act 1861, s. 10, sub-sect. 10 acquire 
a maritime lien, and the ship when in the hands 
of subsequent purchasers for value without notice 
of the debt cannot be made chargeable with the 
necessaries. 


Tus was an appeal by the defendants iu & neces- 
saries action from a judgment of the Vice- 
Admiralty Court of Gibraltar of the 2nd Feb, 
1883, whereby the appellants and their bail were 
condemned in the sum of 3127. 0s. 9d. and costs. 

The action was instituted by the respondent, 
W. J. S. Smith, on the 27th Dec. 1881, against 
the owners of the British steamship Rio Tinto to 
recover the price of certain necessaries supplied 
to the vessel at Gibraltar. 

During the years 1879 and 1880 the Rio Tinto 
was on four occasions at Gibraltar, and there 
supplied with coals and other necessaries by 


(a) Reported by J, P. AsPiNALL and F, W, RArkxs, Esqrs., 
Barristers-at-Law. 


W. J. S. Smith, the respondent, the date of the 
first supply being the 18th Oct. 1879, and the date 
of the last the 10th July 1880. 

At the time when these necessaries were sup- 
lied the owner and master of the Rio Tinto was 
ames Hough. On the 17th Sept. 1880 Hough 

sold the Rio Tinto “free from incumbrances,’’ to 
one Henry James Baldwin, and on the 14th Oct. 
1881 Henry James Baldwin sold her to the present 
appellants by bill of sale containing a covenant 
that the vessel was '* free from incumbrances." 

After the last supply of coals on the 10th July 
1880 the Rio Tinto did not return to Gibraltar 
until the 27th Dec. 1881, when she was arrested in 
the present suit. 

The learned judge of the Vice-Admiralty Court 
gave judgment on the 2nd Feb. 1883 in favour of 
the respondent (the plaintiff below), treating his 
right as a maritime lien, and holding therefore 
that it survived the transfer of the vessel to the 
appellants. He further held that in the cireum- 
stances the respondent used all due diligence in 
asserting his lien. 

From this judgment the owners of the Rio 
Tinto appealed, and it was submitted on their 
behalf thet the judgment was wrong, and should 
be reversed for the following among other 
reasous : 

1, Because there was no maritime lien and no right to 


seize the vessel in the handa of innocent purchasers for 
value. 


2. Because the title of the appellanta as purchasers for 

value prevailed over any title of the respondent. 
Because, assuming there was a maritime lien, the 

respondent did not use diligence in asserting it. 

In the case on behalf of the respondent it was 
submitted that the judgment below was correct 
and ought to be affirmed for the following among 
other reasons : 

1. That the coals were supplied and the disbursements 
made by the respondent, add nob by the respondent ag 
agent for Lambert Brothers. 

2, That the coals were supplied and the disbursements 


made on the credit of the vessel and not on the credit of 
Captain Hough. 


3. That the case i8 within the meaning and purport of 
26 Viot. c. 24 as regards ‘‘ necessaries.'' 

4. That the lien of the respondent was not forfeited by 
any laches. 

Cohen, Q.C. and Dr. Phillimore for the appel- 
lants, the owners of the Rio Tnto.—lt is sub- 
mitted that the Vice-Admiralty Courts Act 1863, 
8. 10, sub-sect. 10. which gave the Vice-Admiralty 
Courts jurisdiction in respect of necessaries, 
created no maritime lien. If so, the Rio Tinto, 
being in the hands of purchasers for value with- 
out notice of any incumbrance, cannot be made 
liable. It may be argued by the respondents 
that the Vice-Admiralty Courts Act 1863, s. 10, 
sub-sect. 10 is in part materia with 3 & 4 Vict. 
c. 65, s. 6, which gave the High Court of 
Admiralty jurisdiction over claims for necessaries 
supplied in England to foreign ships. On the 
construction of this latter Act it has been heid 
that a maritime lien is created by it in the case of 
necessaries supplied to foreign ships: 

The West Friesland, Swa. 454; 
The Ella, A. Clark, 1 Mar. Law Cas. O. S. 325: 8 
L. T. Rep. N. S. 119; Br. & Lush. 32 ; 
The Two Ellens, 1 Asp. Mar. Law Cas. 208 ; 26 L. T. 
Rep. N. S. 1; L. Rep. 4 P. C. 161. 
It is true that in both Acts the words are the 
court “shall have jurisdiction.” But the reason 
given by the courts for holding that 3 & 4 Vict. 
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c. 65 gives a maritime lien is not the use of the 
words *the High Court of Admiralty shall have 
jurisdiction,” but it isthe fact thatthe Legislature, 
after saying the court shall have jurisdiction 
in the case of salvage and collision, places neces- 
saries next. By so doing the Legislature strongly 
indicates that, as there is a maritime lien in the 
case of salvage and collision, there is also to be 
One in the case of necessaries supplied to foreign 
ships. That reason does not exist in the Vice- 
Admiralty Courts Act 1863. The particular sub- 
section (10) conferring jurisdiction in respect of 
necessaries immediately follows one conferring 
jurisdiction in respect of disputes between co- 
owners, in which case it cannot be maintained for 
a moment that a maritime lien is given. More- 
over, 3 & 4 Vict. c. 65 applied to foreign ships, in 
which case there were peculiar reasons for 
deciding that a maritime lien was created by the 
Statute. In the present case the ship proceeded 
against is British, and those reasons are therefore 
wanting. Notwithstanding the dictum in The 
Bold Buccleugh (7 Moo. P. C. 267), that “in all 
cases where a proceeding in rem is the proper 
course there a maritime lien exists,” the words 
“shall have jurisdiction” are not in themselves 
sufficient to create a maritime lien. The Bold 
Buccleugh was, moreovor, a damage case, and the 
proposition quoted is but a dictum. Moreover, 
Subsequent decisions have limited the compre- 
hensive language of that dictum: 
The Gustaf, 1 Mar. Law Cas. O. S. 230; Lush. 506; 
L. T. Rep. N. S. 660; 
The Two Ellens (ubi sup.) ; 
The Pacific, 9 Mar. Law Cas. O. S. 21; 10 L. T. Rev. 
N. S. 541 ; Br. & Lush. 243; 
The Mary Ann, 2 Mar. Law Cas. O. S. 294; 13L. T. 
Rep. N. S. 384; L. Rep. 1 Ad. & Ec. 8. 
For instance, both mortgagees and material men 
can proceed in rem against a British ship, and yet 
1n neither case is therea maritime lien. The fact is 
that the Vice Admiralty Courts Act 1863, s. 10, 
sub-sect. 10,is in pari materia with the Admiralty 
Court Act 1861, s. 5. No maritime lien is created 
by sect.5 of the Admiralty Court Act 1861, and 
80 with the Vice-Admiralty Courts Act, which 
Was passed only two years later. If not, Vice- 
Admiralty courts would have greater jurisdiction 
than the High Court, which is improbable. It is 
to be noticed that the only Vice-Admiralty court 
in which the action can be instituted is the Vice- 
Admiralty Court which is in the possession 
where the necessaries were supplied. This limi- 
tation is incompatible with the essential charac- 
teristics of a maritime lien, which should be 
Capable of being enforced by all courts of com- 
petent jurisdiction. Even assuming that a mari- 
time lien exists, the respondent has lost it by 
laches : 
The Bold Buccleugh (ubi sup.) ; 
The Europa, 1 Mar. Law Cas. O. S. 337; 8L. T. Rep. 
N. S. 368; Br. & Lush. 89; 
The Charles Amelia, 3 Mar. Law Cas. O. S. 203; 19 
L. T. Rep. N. S. 429; L. Rep. 2 Ad. & Ec. 330. 
Meadows White, Q.O. and Bigham, Q.C. for the 
respondent. — It is submitted that the Vice- 
Admiralty Courts Act 1863 has conferred the 
Same jurisdiction within thelimits of sect. 10, sub- 
Sect. 10, as the High Court of Admiralty was 
&lven in the case of necessaries supplied to foreign 
Ships. The wording of the two Acts is similar, 
and if the one creates a maritime lien so does the 
Other. Moreover, the reasons why 2 maritime ! 


Vor. V., N.S. 


lien should exist in the case of foreign ships sup- 
plied with necessaries in England also exist here. 
The Rio Tinto, qué Gibraltar, wasa foreign ship. It 
is also to be noted that sub-sect. 10, sect. 10 of the 
Vice-Admiralty Courts Act 1863 speaks of neces- 
saries supplied to “any ship," making no distinction 
between British and foreign ships. The conclusion 
to be drawn from this is that, inasmuch as there 
should undoubtedly be a maritime lien in the case 
of foreign ships, the Legislature, by drawing no 
distinction, indicates that a maritime lien is given 
in the case of British ships which, as pointed ont 
before, are in many cases foreign, qud the posses- 
sion. And should it be laid down that no mari- 
time lien is created by the statute in the present 
case—which is that of e British ship—the Court 
cannot, in subsequent cases. decide otherwise in 
the case of foreign ships, which will give rise to 
palpable hardships. Notwithstanding what has 
been said adverse tothe proposition in The Bold 
Buccleugh (ubi sup.), yet where a proceeding in 
rem is given, in the absence of strong reasons to 
the contrary, a maritime lien is created : 

The Alexander, 1 W. Rob. 288; 1 N. of Cas. 188. 
The chief reason for deciding in The Two Ellens 
(ubi sup.) that the Admiralty Court Act 1861, s. 5, 
does not create a maritime lien in the case of 
necessaries supplied to a colonial vessel in England, 
does not exist here. According to the wording of 
the Admiralty Court Act 1861 jurisdiction is 
only given over necessaries, provided that, at 
the time of the institution of the suit, no 
owner is domiciled in Engiand or Wales; and 
hence, if there were a maritime lien, it would 
be liable to be extinguished or revived by 
the domicile of the owners at the institution of the 
suit. That objection does not exist in the case of 
the Vice-Admiralty Courts Act 1863, s. 10, sub- 
sect. 10. Tbe reason why the suit must be insti- 
tuted in the Vice-Admiralty Court in the posses- 
sion in which the goods are supplied is merely one 
of expediency and in no way inconsistent with the 
creation of & maritime lien. The reason is the 
saving of expense which would be caused by bring- 
ing witnesses from a distance to any Vice- 
Admiralty Court in which the plaintiff might 
choose to sue. As to the question of laches, there 
has been no such delay as should take away the 


lien. 

Dr. Phillimore, in reply, referred to 30 & 31 Vict. 
c. 114, s. Jl, aud argued that if a maritime lien 
was created by the Vice-Admiralty Courts Act, it 
was also created by 30 & 31 Vict. c. 114, which 
gave jurisdiction to the Court of Admiralty in 
Treland over necessaries. 

The following Acts of Parliament were referred 
to during the argument :— 


3 & 4 Vict. c. 65, 8. 6: 

Be it enacted that the High Court of Admiralty 
shall have jurisdiction to decide al! claims: and 
demands whatsoever in the nature of salvage for 
services rendered to, or damage received by, any ship 
or sea-going vessel, or in the nature of towage, or for 
necessaries supplied to any foreign ship or sea-going 
vessel, and to enforce payment thereof, whether such 
ship or vessel may have been within the body of a county 
or upon the high seas at the time when the services were 
rendered or damage received, or necessaries furnished 
in respect of which such claim is made. 


The Admiralty Court Act 1861, sect. 5: 


The High Court of Admiralty shall have jurisdiction 
over any claim for necessaries supplied to any ship 
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elsewhere than in the port to which the ship belongs, 
unless itis shown to the satisfaction of the court that, at 
the time of the institution of the cause, any owner, or 
part owner of the ship is domiciled in England or Wales. 

The Vice-Admiralty Courts Act 1863, sect. 10: 

The matters in respect of which the Vice-Admiralty 
Courts shall have jurisdictions are as follows : (9) Claims 
between the owners of any ships registered in the posses- 
sion in which the court ia establishod, touching the 
ownership, possession, employment, or earnings of euch 
ship; (10) claims for necessaries supplied in the posses- 
sion in which the court is established to any ship of 
which no owner, or part owner, is domiciled within the 
possession at the time of the necessaries being supplied. 

The Court of Admiralty (Ireland) Act 1867, 
sect. 31: 

The Court of Admiralty shall have jurisdiction over 
any claim for necessaries supplied to any ship elsewhere 
than in the port to which the ship belongs. 

Cur. adv. vult. 


Feb. 9.—Their Lordships’ judgment was de- 
livered by 


Sir James HANNEN.—The Rio Tinto, a British 
steamer, of which George Hough was owner 
and master, was, in the year 1879, engaged 
in the Mediterranean trade. In October of 
that year she put into Gibraltar, and, being 
in want of coal, obtained from a firm there, 
trading under the style of the London Coal 
Company, of which the respondent, W. J. Smith, 
was the managing partner, a supply to the 
amount of 791. 10s. 9d, and, on subsequent 
occasions, obtained further supplies, as follows: 
1879, Nov. 13th, 1071. 11s. 8d. ; 1880, May 6th, 1321. 
14e. 11d. ; July 10th, 56l. 6s. 1d. In August 1880 
she again required coals, but, as the previous 
quantities had not been paid for, the agent of the 
London Coal Company refused to furnish more, 
but ultimately did so to the extent of 671. 1s. 5d., 
upon a guarantee for that amount being given by 
the ship’s broker in London. This sum was after- 
wards paid. The Rio Tinto did not again put 
into Gibraltar while Hough remained owner or 
master. On the 17th Sept. 1880, Hough sold the 
vessel to one Baldwin, who, on the 14th Oct. 
sold it to the appellants. Both Baldwin and the 
appellants purchased without notice of any claim 
against the vessel in respect of the coals supplied 
by the respondent’s firm. On the 27th Dec. 1881 
the Rio Tinto again put into Gibraltar, when she 
was arrested in the Vice-Admiralty Court of that 
place at the suit of the respondent for the coals 
supplied in October and November 1879 and May 
and July 1880. At the hearing af the cause in 
February 1883 the learned judge of the Vice- 
Admiralty Court pronounced for the claim of the 
respondent for the coals as necessaries, holding 
that this claim oreated & maritime lien which 
attached to the ship from the time of the supply, 
into whosesoever possession she might come, and 
could be enforced in the Vice-Admiralty Court 
as against a subsequent purchaser withont notice, 
and he further held that the respondent had not 
by laches on his part lost the right to enforce his 
claim. 

Several questions were raised by the appellants 
in the court below, which have been aban- 
doned before their Lordships. It is not now 
disputed that the coals were supplied by the re- 
spondent on the credit of the owners, and it is ad- 
mitted that the coals were necessaries; but it is 
contended (1) that no maritime lien attached to 
the ship, and (2) that if it did, it was lost by 


| laches. 


The case, in go far as it affects the juris- 
diction of Vice-Admiralty Courts, is of consider- 
able importance, and as the decisions bearing on 
the subject are not uniform it may be advisable 
to review them with some minuteness. It 
was long ago decided in the courts of common 
law, and finally held by this tribunal, in 
the case of The Neptune (3 Knapp, 94), that 
material men never had any lien on the ship 
itself in respect of supplies furnished in England, 
and the language of Lord Tenterden in his 
treatise on shipping was adopted as correct. 
** A tradesman who has furnished ropes, sails, 
provisions, or other necessaries for a ship is not, 
by the law of England, preferred to other 
creditors, nor has he any particular claim or 
lien upon the ship itself for the recovery of his 
demands,” and the reason of this, as the learned 
author states in an earlier pagsage, is because the 
law of England never had adopted the rule of the 
civil law with regard to necessaries furnished 
here in England. It has also been held by this 
tribunal that Vice-Admiralty Courts had not 
(apart from statute) more than the ordinary 
Admiralty jurisdiction, “ that is, the jurisdiction 
possessed by Courts of Admiralty antecedent to 
the passing of the statute 3 & 4 Vict. c. 65, which 
enlarged it." It follows, therefore, that (apart 
from statute) a Vice-Admiralty Court had not 
jurisdiction to enforce any claim by way of mari- 
time lien on the ship itself for necessaries supplied 
in the circumstances of this case. But it is con- 
tended for the respondent that such jurisdiction 
has now been conferred by the 10th section of the 
Vice-Admiralty Act 1863 (26 Vict. c. 24), sub- 
sect. 10, by which jurisdiction is given in respect 
of “claims for necessaries supplied in the posses- 
sion in which the court is established to any ship 
of which no owner or part owner is domiciled 
within the possession at the time of the neces- 
saries being supplied.” 

Before considering the effect of this sub- 
section, it is necessary to examine some pre- 
vious kindred enactments, and the first of these 
is the 8 & 4 Vict. c. 65, 8. 6: “the High Court 
of Admiralty shall have jurisdiction to decide 
all claims and demands whatsoever in the 
nature of salvage for services rendered to or 
damage received by any ship or sea-going vessel, 
or in the nature of towage, or for necessaries sup- 
plied to any foreign ship or sea-going vessel, and to 
enforce the payment thereof, whether such ship 
or vessel may have been within the body of a 
county or upon the high seas at the time when 
the services were rendered, or damage received, 
or necessaries furnished, in respect of which such 
claim is made.” The effect of this enactment 
first came under consideration in The Alexander 
(1 W. Rob. 288; 1 Notes of Cas. 188). The neces- 
saries were supplied to a foreign ship prior to the 
passing of the Act. Proceedings were subsequently 
taken under the 6th section, and it was held that 
the court had jurisdiction. Some remarks of Dr. 
Lushington have a bearing on the present 
question; he says: “In the first place the statute 
does not create a Jien af all,” and, after reading 
the section, he proceeds, “the court shall have 
jurisdiction; it simply gives the court jurisdic- 
tion in any and every lawful mode which the 
court has the power of exercising. I wish to draw 
attention particularly to the fact that no lien 
whatever is established by the Act.” The next 
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case to which it is necessary to call attention | jurisdietion' (which words seem hardly sufficie t 


is The Bold Buccleugh (7 Moo. P. C. 267). That 
was Bn action for damage done by a Scotch 
steamer toan English vessel in the Humber. The 
vessel was arrested at Hull, after sale to a pur- 
chaser without notice of the claim against her in 
respect of the damage, and it was held by this 
tribunal that damage creates a maritime lien on 
the ship causing the damage, and that such lien 
travels with the thing into whosesoever possession 
it may come, and when carried into effect by a 
proceeding in rem, relates back to the period when 
it first attached. It is to be observed that this 
was a suit for damage, as to which there is now 
no doubt that it creates a maritime lien. Upon 
this point their Lordships remark: “ But it is 
further said that the damage confers no lien 
upon the ship, and a dictum of Dr. Lushington, 
in the case of The Volant (1 W. Rob. 387) is cited 
as an authority for this proposition. By reference 
to & contemporaneous report of the same case 
(1 Notes of Cas. 508), it seems doubtful whether 
the learned judge did use the expression attributed 
to him by Dr. W. Robinson. If he did, the 
expression is certainly inaccurate, and being a 
dictum merely, not necessary for the decision of 
the case, cannot be taken as a binding authority.” 
The decision, therefore, in The Bold Buccleugh that 
damage conters a maritime lien, valid against a 
subsequent purchaser without notice, and that 
this lien may be enforced under the 6th section of 
the 3 & 4 Vict. c. 65, does not govern the present 
case, where the question is whether the mere con- 
ferring upon Vice-Admiralty Courts jurisdiction 
over claims for necessaries in certain cases carries 
with it the creation of a maritime lien for such 
necessaries. Some passages, however, in the 
judgment in The Bold Buccleugh appear to have 
led Dr. Lushington to the conclusion that he was 
bound by that devision to hold that the 6th section 
of the 3 & 4 Vict. c. 65 did create a maritime 
lien in the case of necessaries as well as in the 
case of damage. In The West Friesland (Swa. 
454) he held that coals supplied to a foreign 
steamship were necessaries, and that they created 
a lien under 3 & 4 Vict. c. 65, s. 6, which continued 
notwithstanding the sale of the ship, if there 
were no laches. And in The Elia A. Clarke (Br. 
& 1.39; 32 L. J. 211, P. M. & A), the same 
learned judge held that a claim for necessaries 
supplied to a foreign ship might be enforced by 
proceedings in rem under the 6th section, not- 
withstanding a subsequent and bona fide transfer 
to a British owner and he says (p. 36): “It is true 
that in The Alexander I am reported to have said 
that the Act of 3 & 4 Vict. did not create a lien, 
though it gave a remedy against the ship. I 
intended to state that there might bea distinc- 
tion between a provision for proceedings by arrest 
of the ship and the express creation of a lien, and 
to leave all such questions open. The case of The 
Bold Buccleugh, however, renders the discussion 
of this question useless.” 

With regard to these cases, their Lordships 
have only to repeat what was said of them 
in the judgment of this tribunal in the case 
of The Two Ellens (1 Asp. Mar. Law Cas. 
108; L. Rep. 3 A. & E. 345; L. Rep. 4 P. C. 
161): “These decisions may be supported upon 
the ground that though it is perfectly true 
that the only words used in the section are 
‘that the High Court of Admiralty shall have 


ened 


in themselves to create a maritime lien), yet, look- 
ing at the subject-matter to which that section 
relates, it appears designed to enlarge the juris- 
diction which the Court of Admiralty already had 
in matters forming the subject of maritime lien. 
There are strong grounds for holding that as 
respects salvage and as respects collisions, which 
already gave a maritime lien when they occurred 
on the high seas, it was intended that they should 
also when they occurred in the body of a county 
equally give a maritime lien, and that being so as 
to salvage and collision it might well be said that 
necessaries immediately following, it was intended 
thatthe same rule should apply in the case of neces- 
saries.” Inthe present case, however, it will be 
found that the creation cf the alleged maritime lien 
ig made to depend solely on the words “ the High 
Court of Admiralty shall have jurisdiction,” 
which, as their Lordships in The Two Ellens 
pointed out, are not sufficient in themselves to 
create a maritime lien. 

The Admiralty Court Act 1861 (24 Vict. 
c. 10), and the decisions upon it, must next 
be considered. By the 5th section, it is enacted 
that the High Court shall have jurisdiction 
over any claim for necessaries supplied to any 
ship elsewhere than in the port to which the 
ship belongs, unless it is shown to the satisfaction 
of the court that, at the time of the institution 
of the cause, any owner or part owner of the 
ship is domiciled in England or Wales. Dr. 
Lushington was at first disposed to hold, on the 
supposed authority of The Bold Buccleugh, that 
this section gave material men a maritime lien 
(The Skepwith, 10 Jur. N. 8.445; 2 Mar. Law 
Cas. O. S. 20), but he afterwards in The 
Pacific (Br. & L. 243) gave a considered judg- 
ment to the effect that the 5th cection of the 
Act of 1861 confers no maritime lien on the 
material men, but only the right to sue the ship. 
In The Mary Ann (L. Rep. 1 Ad. & Ec. 8) he 
developed his views on the subject more fully. 
He there says (p. 11): “There is a clear distinc- 
tion between a maritime lien and a claim the 
payment of which the court has power to enforce 
from the ship and freight. A maritime lien 
springs into existence the moment the circum- 
stances give birth to it, as damage, salvage, and 
wages; but it does not follow that because a 
claim may by Act of Parliament be enforceable 
against the parties that, therefore, it created a 
maritime lien. Besides, looking at the whole Act, 
it ig impossible to maintain that a maritime lien 
is created by every one of the numerous sections 
which commence with the words, ‘The High 
Court of Admiralty shall have jurisdiction.’ In 
some of the sections these words are accompanied 
by a proviso incompatible with & maritime lien, 
as is pointed out by Mr. Maclachlan in reference 
to the 4th section, and as the court has held with 
regard to the 5th section in the case of The 
Pacific. So, also, it could hardly be argued that 
it was intended to create a maritime lien by the 
8th section, in favour of co-owners, or by the 
llth section in favour of mortgagees. In my 
opinion the words ‘the High Court of Admiralty 
shall have jurisdiction’ mean only what they 
purport to say, neither more nor less, that is 
that the court shall take judicial cognisance of 
the cases provided for. By themselves the words 
leave open the question whether or not a mari- 
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time lienis created. The answer to this question 
depends on other considerations.” It appears to 
their Lordships that this reasoning, which was 
adopted by this tribunal in the case of The Two 
Ellens, is applicable to the question now under 
consideration. The 10th section of the Vice- 
Admiralty Act 1863 is divided into eleven sub- 
sections. The 10th, relating to necessaries, is 
immediately preceded by one relating to claims 
between owners, as to which it cannot be supposed 
that it was intended to confer a maritime lien, 
yet thetwo sub-sections are equally governed by 
the same introductory words: “The matters 
in respect of which the Vice-Admiralty Courts 
shall have jurisdiction are as follows.” It has 
been argued that a different construction to 
that which the 5th section of the Admiralty Act 
1863 has received, should be put on the 10th 
sub-section of the 10th section of the Vice- 
Admiralty Act 1863, because by the latter the 
jurisdictionis made to depend on there being no 
owner domiciled in the possession at the time 
of the necessaries being supplied. But in the 
absence of a domiciled owner credit is probably 
given to the ship, and there is, therefore, in such 
& case reason for giving the Vice-Admiralty 
Court of the place jurisdiction, which would 
include the power to proceed in rem, but it does 
not suggest a reason why the fresh incident of a 
maritime lien should atlach from the time of the 
supply—a lien which is to travel with the ship 
into whosesoever hands she may pass, yet only 
capable of being enforced at one place. Their 
Lordships are thus led to the conclusion that 
there is nothing from which it can be inferred 
that by tbe use of the words “the court shall 
have jurisdiction” the Legislature intended to 
create a maritime lien with respect to necessaries 
supplied within the possession. Adopting this 
view, it becomes unnecessary to determine 
whether or not, if such a lien had existed, it was 
lost by any laches on the part of the respondent. 
Their Lordships will humbly advise Her Majesty 
that the judgment of the Vice-Admiralty Court 
be reversed, with the costs of this appeal and the 
costs in the courts below. 
Appeal allowed. 


Solicitors for the appellants, E. Flue and 
Leadbitter. 
Solicitors for the respondent, Stocken and Jupp. 


Supreme Court of Judicature, 
——— ———— 
COURT OF APPEAL. 


May 1 and 7, 1884. 
(Before Brett, M.R., Bowen and Fry, L.JJ.) 


SPILLER v. THE BRISTOL STEAM NAVIGATION 
Company. (a) 
APPEAL FROM THE QUEEN'S BENCH DIVISION. 
Practice— Third Pariy—Indemnity—Order XVI, 
r. 48— Damage to cargo. 


Where a, defendant claims to be entitled fo indemnity 
over against a person not a party to the action 
leave will not Ge given under Order XVI., r. 48, to 


(a) Reported by P. B. Hurcuins, Esq., Barrister-at-Law. 


serve a third-party notice unless the claim is on œ 
contract of indemnity. 

An owner of cargo sued the charterers of the ship 
for damage to the cargo. Defendants applied for 
leave to serve a third-party notice on the ship- 
owner, alleging that the damage to cargo was 
caused by a breach of warranty of seaworthiness 
contained in the charter-party. 

Held (affirming the order of Grove, J.and Huddle- 
ston, B.), that, as no contract of indemnity was 
shown, leave must be refused. 

Pontifex v. Foord (49 L. T. Rep. N.S. 808; 12 
Q. B. Div. 152) approved. 


Tus was an action brought to recover damages 
for injury alleged to have been caused to certain 
sugar belonging to the plaintiff while ib was being 
conveyed on a voyage from Amsterdam to Bristol, 
on board the steamsbip Dale, of which the defen- 
dants were charterers. 

It was suggested on the part of the defendants 
that the damage, if any, was caused by the breach 
of a warranty of seaworthiness alleged to be con- 
tained in the charter-party by which they hired 
the ship from the shipowner, who was named 
Aitken, and was resident in Scotland. 


Bucknill for the defendants.—If the ship was 
unseaworthy, as alleged in the statement of claim, 
the defendants have a right to be indemnified by 
Aitken, who is the owner of the ship, and who 
had given an undertaking to keep the vessel sea- 
worthy during the time of the charter. I make 
this application under Order XI, r. 1, sub- 
sect. (g) (a). In the case of Lenders v. Anderson 
(12 Q. B. Div. 50) it was decided that there was 
no power to grant leave to serve a writ where the 
defendant is domiciled and ordinarily resident in 
Scotland or Ireland, but that decision was upon 
sub-sect. (e) of the same rule. The words of 
sub-sect. (g) are wide enough to include this case. 
[HuppLzsTON, B.—Why should a person be 
brought in as a third party when he could not be 
made a defendant P] He need not appear, if he 
is served with a notice. [Huppurston, B.—But 
if he does not he admits the validity of the 
judgment, and his own liability to indemnify. | 
He may not be a “necessary party,” but I submit 
he isa proper party” to the action within the 
meaning of the rule. [Grovz, J.—I do not read 
the words “ proper party " in the sense of a person 
against whom the defendant has a right of action, 
but a “proper party” to the action by the 
plaintiff.) If the defendant is liable to the plain- 
tiff by reason of the unseaworthiness of the ship. 
he clearly has a right of action against Aitken, 
whoisa proper party to the action because he is 
bound to indemnify the defendant. 


Grovz, J.—This case is not free from difficulty, 
but I think we should be arriving at a very 
extravagant conclusion if we decided that, although 
a person domiciled in Scotland cannot be served 
with a writ of summons, he may be served with a 
third-party notice, and so be brought in asa party 
to the action. Supposing the case stands as it is, 
the defendant has a remedy against Aitken. 
Before the Judicature Act there would have been 


(a) Order XI., r. 1; ‘Service out of the jurisdiction of 
a writ of summons or notice of a writof summons may 
be allowed by the court or & judge whenever : 
** (g) Any person out of the juriadiotion is a necessary 
or proper party to an action properly brought against 
| some other person duly served within the jurisdiction,” 
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two separate actions, and of course there may be ! 
now. Aitken cannot be made a defendant because 
he is domiciled in Scotland, but if Mr. Bucknill’s 
contention is right he may be made a third party 
and be bound by the judgment if he doer not 
appear and defend the action. This seems to be 
a very extraordinary proposition, and would get 
rid of the decision in Lenders v. Anderson (ubi sup.). 
In my opinion the words “proper party to an 
action,” in Order XL, r. 1, sub-sect. (g) do not 
mean any person who may be brought in as a 
third party for collateral purposes, but any person 
against whom the action may be properly brought. 
Aitken is not a defendant, although the verdict 
may bind him if he is brought in as a third party, 
and I do not think he is “a necessary or proper 
party to the action,” within the meaning of the 
tule. By granting this application we should 
virtually contravene the spirit of the Act in 
allowing a Scotchman or Irishman to be brought 
to England in an action to which he was not an 
immediate party, while a defendant liable could 
not be brought. Therefore this appeal must be 
dismissed. 


Huppuzston, B.—I am of the same opinion. The 
ouly power to allow the service of a writ out of 
the jurisdiction is now derived from the Judica- 
ture Acts. The Court of Chancery formerly had 
jurisdiction to grant leave to serve a writ out of 
the jurisdiction in all cases which the court 
thought proper; but it was decided by the 
late Master of the Rolls in Hager v. Johnstone 
(47 L. T. Rep. N. S. 685; 22 Ch. Div. 86) that 
the old practice as to service out of the juris- 
diction is no longer in force, and that no leave 
to serve a defendant out of the jurisdiction 
can be given except in the cases specified in 
Order XI., r. 1. In the case of Lenders v. Anderson 
we decided that there is no power to allow service 
of a writ out of the jurisdiction iu actions for 
breach of contract under Order XL, r. 1, sub- 
ect. (e), where the defendant is domiciled or 
ordinarily resident in Scotland or Ireland, but 
Mr Bucknill says that a person may nevertheless 
be served with a third-party notice under 
Order XVI., rr. 48 and 49. If this argument is 
right it can only be under sub-sect. (g) of 
Order XI., r. 1, and therefore we must look at the 
words of that rule. Service of a writ of summons 
may he allowed where any person out of the juris- 
diction is “a necessary or proper party to the 
action.” Is Aitken “a necessary or proper 
party?” He is clearly not & necessary party, 
and I think he is not a proper party. If he is 
served with a notice he must either come in and 
dispute the plaintiff’s claim in the action against 
the defendant, or in default of his so doing he 
shall be deemed to admit the validity of the judg- 
ment against the defendant, and his own liability 
to exntribute or indemnify as the case may be. 
I am of opinion thet Order XI., r. 1, sub-seot. (g), 
does not apply to third-party procedure, and I 
think that it is not applicable to a third party 
domiciled or ordinarily resident in Scotland or 
Ireland. 


Fromthese judgments the defendants appealed. 


By Order XVI., r. 48: 

. Where & defendant claims to be entitled to contribu- 
tion or indemnity over against any person not a party to 
the action, he may by leave of the court or & judge issue 
& notice (hereinafter called the third party notice) to that 
effect, stamped with the seal with which writs of aummons 


are sealed. A copy of such notice shall be filed with the 
proper officer and served on such person according to the 
rules relating to the service of writs of summons. 

Service out of the jurisdiction is provided for 
by Order XI. 

Gaskell, for the defendants, moved by way of 
appeal.—The defendants have a claim against the 
shipowner within the meaning of Order XVI, 
r. 48, and ought therefore to beallowed to serve 
him in Scotland under Order XL,r. 1. [BRETT, 
M.R.—This cannot bea claim for contribution; 
is it a claim for indemnity over? ‘There is no 
contract of indemnity; how then can it come 
within Order XV [., r. 48?] The word “ contract” 
is not to be found in the rule. This court is not 
bound by the decision of the Divisional Court in 
Pontifex v. Foord (49 L. T. Rep. N.S. 808; 12 
Q. B. Div. 152.) The measure of damages against 
the third party would be the same as against the 
defendants, and therefore the case is within the 
rule. 

Brett, M.R.—The rule relating to giving notice 
to third parties has been altered. The old rule 
(R. S. C. 1875, Order XVI, r. 18) provided that 
x Where a defendant claims to be entitled to con- 
tribution, indemnity, or other remedy or relief 
over against any person not a party to the action, 
he may by leave of the court or a judge issue a 
notice, &c.” Now, what was the meaning of the 
word * indomniby ” there, and when was a person 
entitled to indemnity under that rule? Only 
when there was a contract of indemnity, either 
express or implied ; there could be no right to 
indemnity in any other case. Therefore, to brin 
a case within the meaning of the word in the old 
rule, it was necessary to show a contract. It is 
true thatthe old rule also contained the words 
* or other remedy or relief,” but in the present 
rule (R. S, C. 1883, Order XVI., r. 48) the words 
are, * Where a defendant claims to be entitled to 
contribution or indemnity over against any person 
not a party to the action, &c. We must put the 
same meaning on these words in this rule as the 
same words bore in the old rule, and therefore the 
present rale only applies where the third party is 
bound to indemnify the defendant, and in order 
that he may be so bound there must be a contract 
either express or by implication. In the present 
case there is no contract to indemnify. It is true 
that here apparently the shipowner must have 
anticipated that there would be a claim over, 
and therefore the damages recoverable from him 
in the event of the defendants’ case against him 
being made out would probably be the same as 
the damages recoverable by the plaintiff from 
the defendants; that, however,is a mere accident, 
ard this is not enough to give the defendant a 
right to serve the third party, for there must be 
acontract. The other words which occurred in 
the old rule have been struck out in Order XVI, 
r. 48, and the case does not come within the 
meaning of tbe word “indemnity” within that 
rule. "Then, if the case does not come within the 
words of the rule where it is sought to serve a 
third party who is resident in England, it follows 
that itis not within the rule when it is sought 
to serve a third party residentin Scotland. What 
the mode of trial of the two actions should be we 
need not say, but I have come to the conclusion 
that the defendants are not entitled to bring in a 
third party in this action. I am of opinion that 
the construction put upon Order XVL, rr. 48, 52 
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by Pollock, B. in Pontifex v. Foord (12 Q. B. Div. 
152) is right, and that the present application 
ought to be refused. 


Bowen, L.J.—1 am of the same opinion. I agree 
with the decision in Pontifex v. Foord (12 Q. B. 
Div. 152), and with the observations of Pollock, 
B. in that case. The old rule gave a wider power 
than the present. That was found to work incon- 
veniently, and the rule was altered -deliberately. 
The words were chosen with reference to the class 
of business which usually gives rise to these 
questions, and the words of the new rule are such 
as to include only cases of contribution or in- 
demnity. Here, as against Aitken, the shipowner, 
there was no contract of indemnity, nor was there 
any indemnity, as such, because there was no 
contract. The fact that the damage in both cases 
would probably be the same is an accident, and 
cannot convert the claim into a claim for in- 
demnity. 


Fay, L.J.—I am entirely of the same opinion. 
This is nob strictly a legal claim to indemnity. 
Mr. Gaskellsaid that the rule applies wherever 
the measure of damages against the third party 
would be the same as the measure of damages 
against the defendants. I am unable to accede to 
this contention, and am of opinion that the word 
“indemnity ” in Order XVI., r. 48, should have 
its strict legal construction. 

Application refused. 


Solicitors for defendants, Lowless and Co. 


Thursday, March 13, 1884 
(Before BRETT, M.R., BAcGALLAY and 
Lixpirr, L.JJ.) 


Tus Sra Insurance Company v, HADDEN AND 
ANOTHER, (a) 


Marine insurance—Ship and freight insured with 
different underwriters—Payment for total loss 
on ship—Right of underwriters on ship to re- 
cover the damages paid to the assured by the 
wrong-doing vessel in respect of loss of freight. 

The defendants effected with the plaintifs a policy 
of insurance upon a vessel belonging to the 
defendants, and also insured the freight with 
other underwriters. 

Before any freight had been earned, but while the 
vessel was proceeding to her port of loading 
under charty-party, she was run into and 
damaged bg another ship. The defendants aban- 
doned her to the plaintiffs, who paidas for a 
total loss. Afterwards the defendants recovered 
in the Admiralty Division against the owner 
of the other ship damages in respect of the loss 
of the ship and of the lose of freight. In an 
action by the plaintiffs to recover the damages 
so paid to the defendants in respect of the loss 
of freight : 

Held, that the plaintiffs were mot entitled to re- 
cover these damages, as freight which has not 
been earned is not an incident of the ownership 
of the ship and does not pass to the under- 
writers on the ship upon abandonment. 

Ts was an appeal from a judgment of Day, J. 

on further consideration, after trial at Liverpool. 
The facts of the case sufficiently appear from 

the judgment. 


(2) Reported by A. A, Horxixs, Esq., Barrister-at-Law, 


At the trial before Day, J., at Liverpool, there 
was no dispute as to the facts, and the ques- 
tions of law raised were reserved by his Lord- 
ship for further consideration. The questions 
of Jaw having beenargued before him, the learned 
judge gave judgment in favour of the defen- 
dants. 


The plaintiffs appealed. 


Cohen, Q.C. and Barnes (C. Russell, Q.C. with 
them) for the plaintiffs.—The question is whether 
the plaintiffs, who were the insurers of the 
ship and paid as for a total loss, are entitled 
to renover the amount which has been re- 
covered by the shipowner in respect of un- 
earned freight. No freight was earned, and 
damages were recovered by the defendant in the 
Admiralty Court against the wrongdoer in 
respect of the loss of power to earn freight. 
The plaintiffs are entitled tq these damages. The 
fact that the freight is insured is immaterial. 
[Brett, M.R.—Take the case of the ship and 
freight both being insured. Then you say that 
the shipowner may go to the Admiralty Court 
and get damages in respect of both heads of loss, 
and hand all over to the insurer of the ship and 
leave the insurer on the freight out altogether. | 
Yes; because the insurer on the ship, who pays 
as for a total loss, takes the ship with all its 
incidents, and freight is incident to the ship: 

Potter v. Rankin, 2 Asp. Mar. Law Cas, 65; 29 
L. T. Rep. N.S. 142; L. Rep. 6 E. & I. App. 83 ; 
The North of England Insurance Association v. 
Armstrong, 3 Mar. Law Cas, O.S. 330; 21 L. T. 

Rep. N. 8. 822 ; L. Rep. 5 Q.B. 81; 

Simpson v. Thompson, 3 Asp. Mar. Law Cas. 567; 38 
L. T. Rep. N. 8. 1; 3 App. Cas. 279; 

Castellain v Preston, 49 L. T. Rep. N.S. 119; 2 
Q. B. Div. 380; 

Stewart v. The Greenock Marine Insurance Company, 
2 H. L. Cas. 159; 

Morrison v. Parsons, 2 Taunt. 407; 

Case v. Davidson, 5 M. & S. 79; 

Randal v. Cockran, 1 Vea. Sen. 98; 

Darrell v. Tibbets, 49 L. T. Rep. N. S. 797; 5 
Q. B. Div. 560. 

Crompton, Q.O. and W. R. Kennedy for the 
defendants.—Unearned freight is not incident to 
the ship; thereis no authority for that proposition. 
The insurers on the ship are of course entitled to 
the damages recovered in respect of the loss of the 
ship, but the freight is already insured and sub- 
ject to the rights of the underwriters on the 
freight. To uphold the contention of the appel- 
lants would be to make a contract of insurance 
more than a mere contract of indemnity. They 
cited : 

Hickie v. Rodocanachi, 4 H. & N. 455; 
Keith v. Burrows, 3 Asp. Mar. Law Cas. 481; 87 
L. T. Rep. N. S. 291; 2 App. Cas. 636. 
Cohen, Q.C. in reply. 


Bnrzrr, M.R.—In this case the shipowner in- 
sured his ship and also his freight with different 
underwriters. The ship was damaged by colli- 
sion; and, in respect of that collision, the damage 
caused to the ship was so serious that she was 
abandoned to the underwriters on the ship, and the 
property in the ship therefore passed to the 
underwriters on the ship, who paid as for a 
total loss. Now, the ship was under charter. 
That being so, the shipowner sues the owner 
of the colliding ship in the Admiralty Court, 
in respect of the damage caused by the collision, 

| What, then, does he sue him for? For the 
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injury he has suffered by the negligence of the 
colliding ship. What has he suffered ? He has 
suffered the damage done to his ship and another 
loss beside, which is this—he had a contract 
of charter-party, and, in consequence of the colli- 
sion, he has been deprived of the opportunity of 
making profit by earning freight. Now, the un- 
derwriters on the ship, having paid for a total loss, 
have sued the shipowner to recover whatever the 
Shipowner has recovered by way of salvage out 
of his loss, and they claim to have everytbing 
that the shipowner hasrecovered from the owners 
of the wrong doing vessel in the Admiralty Court. 
But they are only entitled to what comes to the 
shipowner 4s salvage in respect of the loss of his 
ship. Therefore, the question arises, Is the contract 
of affreightment, when it is in some way saved out 
of the loss, to be regarded as a salvage on the loss 
ofthe ship? If it is, then, when the underwriter 
on the ship pays as for a total loss, if the contract 
of affreightment is salvage, he is entitled to the 
contract, and therefore he might sue upon it. 
There is no authority for any such proposition as 
that. If he might sue upon the contract ofaffreight- 
ment, he might sue for the breach of it—this 
it is clear he cannot do. Therefore, if this case 
is put upon the doctrine of salvage, it is plain, I 
think, that the contract of affreightment does not 
pass to the underwriters on the ship. 

But it is said, further, that it does pass to them 
because it is incident to the ownership of the ship. 
Now, is that true? is a contract of affreightment 
incident to the ownership of the ship P Whether or 
not acertain ship is under a contract of affreight- 
ment is a mere accident; that contract is an inde- 
pendent contract of which the ship is not the sub- 
Ject-matter, and which is no part of the ship and 
which is, in fact, wholly independent of the ship. 
Therefore, it seems plain that such a contract is 
not within the definition of an incident of owner- 
ship of the ship. The absence of the contract of 
affreightment does not diminish the value of the 
ship, nor does its existence, as was pointed out by 
Bramwell B. in Hickie v. Rodocanachi (ubi sup.), 
increase its value. Tt is therefore a contract 
independent of the ship, although it can only be 
performed by the ship. Now, if authority be 
wanted upon the question of what is incident to the 
ship and passen with it when the property in the ship 
passes, I turn to the judgment of Lord Bramwell, 
then Bramwell, B., in the case of Hickie v. Rodo- 
canachi (ubi sup.). That learned judge there says: 
“The case was very ably argued on both sides 
before us on the 4th May, when Mr. Blackburn, 
for the defendant, claimed that benefit asa matter 
of principal as well as of authority. He said that 
a contract of insurance was one of indemnity ; 
that an insurer was in the nature of a surety, and 
entitled to the benfit of all the securities the 
insured possessed. But, in truth, this argument 
tells against him. The common insurance on a 
ship is in no way concerned with the freight in 
course of being earned. It is an insurance on the 
absolute value, not on that and the vessel’s adven- 
titious advantages. If any question of the value 
of the ship arose, the insured could not include 
the freight as an item in the calculation, any more 
than he could the prospect of winning a wager 
that he had made, that she would arrive at her 
Port of destination. It is the goods, not the ship, 
Which are increased in value by the arrival of the 
ship, or rather their arrival, and if they arrive 


the freight is earned. But the matter needs no 
argument; it is enough to refer to the practice of 
separate insurance on freight" That puts very 
clearly that by the practice of merchants the ship 
and her freight are two entirely separate things. 
Then Bramwell, B. goes on: “If, then, the loss of 
freight is no part of the loss of the ship, conse- 
quently the insurer of ship ought to have no benefit 
from the earning of freight unless he helps to earn 
it.” I will deal with thatshortly. Then, at the end 
of his judgment, he says—‘ On these grounds we 
are satisfied that the captain, in such a case as the 
present, acts for the owners of the ship, and 
not for the underwriters; and that they are not 
entitled to any benefit from the freight acquired : 
that the underwriters may indeed, be entitled to 
advantages attached to the ship, but not to those 
arising from contracts the fulfilment of which can 
be, and is, detached from the ship." Now, the 
contract of affreightment cau be, and often is, 
detached from the owner of the ship; for in- 
stance, the shipowner may fulfil it by means 
of another ship. That judgment which I have 
just read seems a strong authority for the pro- 
position that a contract of affreightment is not 
incident to the ownership of the vessel. 

Again, Mr Kennedy’s argument tends strongly 
in the same direction. If the vessel is insured. 
by one set of underwriters and the freight 
is insured by another set, then whatever is 
salvage from the loss of the ship goes to the 
underwriters of the ship, and whatever is sal- 
vage from the loss of the freight goes to the 
underwriters of the freight. How, then, are the 
damages which have been recovered in this case 
from the owners of the colliding vessel made up? 
They are made up of damages given in respect both 
of the loss of the ship and of the loss of freight; 
therefore one set of damages ought to go to one 
set of underwriters and the other set to the other. 
It seems to meto be conclusive that the under- 
writers on the ship cannot recover what they here 
claim, because it seems clear that this recovery 
of damages in respect of the loss of freight is 
not a salvage which is a salvage out of the loss 
of the ship. But it is said, and a great deal is 
founded on this, that, where the ownership of the 
ship is transferred, either by sale or abandonment 
to underwriters after the voyage has commenced, 
and where the goods which have been shipped on 
board originally are carried to their destination by 
the underwriters, the underwriters or the vendee 
of the ship can sue the owners of the goods for 
freight. It seems to me that is under a totally 
different head of law. Itis the law of England 
that goods having been carried to their destina- 
tion, the owner of these goods cannot be allowed 
to have the benefit of the carriage of the goods on 
board the ship without paying for it. To whom 
has he to pay P He cannot be made to pay by the 
person with whom he made the contract of car- 
riage, if that person has not fulfilled it. Whom, 
then, must he pay? He must pay the per- 
gon who is the owner of the ship at the moment 
when the payment becomes due—that is, the 
moment when the goods are delivered ; and, inas- 
much as that cannot be the former owner of the 
ship, it must be the existing owner. But that does 
not seem to me a payment under the original 
contract of affreightment; it is a payment for 
work ‚and labour done, which, where there has 
been an original contract of affreightment, is 
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invariably taken by the tribunal which tries the ! 


question as the measure of the value of the work 
and labour done. I think, therefore, the judg- 
ment given by Day, J. was right, and ought to be 
affirmed. 


Baceattay, L.J.—Agreeing as I do with the 
judgment of the Master of the Rolls, I will only 
say a few words as to the argument used by Mr. 
Kennedy. Supposing that so much of the amount 
as has been assessed by the registrar and mer- 
chants had not been paid over to the underwriters 
on freight, it might then be considered that two 
parties are claiming, each by virtue of having 
paid sums of money in respect of their insurance. 
Then, says Mr. Kennedy, on what grounds is the 
underwriter on freight to be deprived of his right 
to be recouped the sum which he has paid under 
his contract of insurance ? To holdso would be 
in direct opposition to the reasoning in the judg- 
ments in the case of Castellain v. Preston (ubi 
swp.). None of the cases cited to us carry the 
principle to the extent which has been contended 
for by the appellants. The case of Simpson v. 
Thomson (ubi sup.) which was perhaps most 
relied upon by the appellants, turned upon the 
circumstances of the case and certain dicta only | 
could be relied upon, because the actual decision 
was adverse to the claim of the appellants. 


Linptry, L.J.—I am of the same opinion. It 
appears to me that it lies upon the plaintiffs to 
show on what principle they are entitled to the 
sum of money which was assessed in the Admiralty 
proceedings by way of compensation for loss of 
freight. They put the case in two ways. Let us 
first look at it as a question of contract, apart 
from all questions of ownership of the vessel. 
Then it is obvious that an insurance on the ship 
and an insurance on the freight are two different 
things, and that the ship does not include freight 
at all, An insurer onship is not liable for the loss of 
freight. How, then, is an underwriter of the ship 
entitled to anything received by the shipowner in 
respect of the loss of his freight P Looked at from 
this point of view, the argament of Mr. Kennedy 
is quite unanswerable. Then it is said that, 
having regard to the abandonment, the under- 
writer on the ship has become the owner, and, as 
such owner, is entitled, not only to the freight, 
but also to anything that the owner may get by 
way of compensation for the freight never having 
been earned. As regards that, l agree with what 
has been said by the Master of the Rolis, and I 
will only add this further observation. At what 
time does the insurer of the ship become the 
owner? Upon abandonment. At that time what 
has become of the freight P The freight is already 
subject to the rights of other persons with whom 
it has been insured. The argument is that the 
underwriter on the ship is, because he is entitled 
to the ship, also entitled to the freight, throwing 
out of sight all the contracts to which the freight 
is already subject. It appears to me that the 
insurer on the ship is, in this point of view, claim- 
ing more than he can establish any right to; for, 
on the one hand, he is asking for the freight, 
and, on the other, he is repudiating the claims of 
those who have already acquired & right to the 
freight by reason of the policy on the freight as 
distinguished from the ship. I am of opinion 
that the judgment below was right, and must be 
affirmed. Appeal dismissed. | 


Solicitors for the plaintiffs, Field, Roscoe, and 
Co., for Bright, Bateson, and Warr, Liverpool. 

Solicitors for the defendants, Gregory. Itowoliffe, 
and Qo., for Stone, Fletcher, and Hull, Liverpool. 


Dec. 18, 14, 15, 17, 1883, and April 9, 1884. 


(Before Brett, M.R, Baccattay and Bowen, 
L.JJ.) 


SVENDSEN v. WALLACE, 
APPEAL FROM THE QUEEN'S BENCH DIVISION. 


General average-—Perils of the sea— Putting into 
port to repair—Landing cargo— Expenses of 
reloading and leaving port. 


Where a vessel laden with cargo is compelled to put 
into port to repair an injury which is the subject 
of particular average, the expense of reloading 
the cargo, necessarily unloaded for the purpose of 
repairing the injury and expenses incurred for 
port charges, pilotage, and other charges sub- 
sequent to reloading, are not chargeable to general 
average. 

A ship sprang a leak on a voyage, and was com- 
pelled to put into port. In order to repair the 
ship it was necessary to land the cargo. The 
repairs were executed, and the ship was reloaded 
and completed the voyage. 

Held, by Brett, M.R. and Bowen, L.J. (Baggallay, 
L.J. dissenting), that the expenses incurred in 
respect of reloadiug, port charges, pilotage, and 
other charger subsequent to reloading were not 
chargeable to general average, and therefore the 
shipowners were not entitled to recover contribu- 
tion from the ownere of the cargo in respect of 
such expenses. 

Judgment of Lopes, J. reversed. 

Tuis was an appeal by the defendants from the 

judgment of Lopes, J., which is reported ante 

pagus 48 L. T. Rep. N. S. 795; 11 Q. B. Div. 

616. 

Dec. 18, 14,15, and 17, 1883 — Webster, Q.C., 

Myburgh, Q.C. and Barnes for the defendants. 
Charles Russell, Q.C., Cohen, Q.C., and Warr for 

the plaintiffs. 

The facts and arguments are fully stated in the 
judgments. 


Cur. adv. vult. 


April 9, 1884.—The following judgments were 
delivered : 


Brett, M.R.—This was an action brought by 
the plaintiffs, owners of a Norwegian ship, against 
the defendants, owners of cargo on board, to 
recover a general average contribution in respect 
of expenses incurred. The facts stated to have 
been proved in evidence wers as follows: The 
cargo was shipped at Rangoon to be carried to 
Liverpool. During the voyage the ship, by reason 
of tempest, sprang a dangerous leak; the captain, 
for the safety of ship and cargo, put into Port 
Louis, in the Mauritius, to repair. When in port 
it was necessary, in order to repair the ship, but 
not otherwise necessary, that the cargo should be 
landed, and it was landed; the cargo was ware- 
housed: the ship was repaired; the cargo was 
reloaded; the ship was piloted out to sea; the 
ship arrived safely at Liverpool. Upon demand 
the defendants acceded to pay contribution in 
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respect of the towage, pilotage, and port dues 
inwards, and in respect of the unloading of the 
cargo, and admitted their liability to pay the 
warehouse rent of the cargo, but refused to con- 
tribute towards the reloading of the cargo, or the 
pilotage or port dues outwards. The items in dis- 
pute, therefore, in the action were the items charg- 
ing contribution in respect of the reloading, and 
the pilotage and port charges outwards. The case 
was tried before Lopes, J. without & jury, and the 
learned judge gave judgment in favour of the 
plaintiffs for all and each of the items in dispute, 
on the ground that the case was governed by the 
decision in Atwood v. Sellar (4 Asp. Mar. Law 
Cas. 153; 41 L. T. Rep. N. 8. 83; 4 Q. B. Div. 342; 
affirmed, 4 Asp. Mar. Law Cas. 263; 42 L. T. Rep. 
N. S. 644; 5 Q. B. Div. 286), either as being 
directly within the decision in that case, so as to 
bind this court now, or as being within the 
principles on which that case was decided. It is 
to be remarked that in this case the original 
damage was caused by perils of the sea; that the 
first act of sacrifice was the incurring of expenses 
in taking the ship and cargo into port for the 
safety of both ship and cargo: that the unload- 
ing of the cargo was necessary in order that the 
ship might be repaired, but not necessary on 
account of any danger or damage to be suffered, 
or of any damage already incurred by the cargo; 
that the warehousing was probably necessary for 
the safety of the cargo; that the reloading and 
outward expenses were necessary for the purpose 
of carrying the voyage to a successful termina- 
tion. 

It was contended before us on the part of 
the plaintiffs that the case was completely bound 
by the decision in Atwond v. Sellar (ubi sup.) 
because the putting into port to repair in this 
case was a general average act, and all the subse- 
quent acts were the consequences of that act, 
just as mucb as all the acts subsequent to cutting 
away the mast were the consequences of that act 
in Atwood v. Sellar (ubi sup.). It was further 
contended that if the case was not absolutely 
bound as by the authority of, yet it was within 
the principles on which the judgment in Atwood 
v. Sellar (wbi sup.) was based. It was argued 
that there is no distinction between the cases of a 
ship putting into a port of distress for the safety 
of both ship and cargo after a damage in itself a 
general average sacrifice, or „after a damage 
caused by perils of the sea or other accident; 
and that in all cases ali such items as were in 
dispute in this action must follow the decision in 
Atwood v. Sellar. It was contended on behalf of 
the defendants that none of the disputed items 
could entitle the plaintiffs to a general average 
contribution, because they were incurred in order 
to enable the plaintiffs to earn their freight, and 
Were incurred when neither ship nor cargo was 
in danger. In order to support the argument on 
the part of the plaintiffs Mr. Russell enun- 
Ciated the following proposition as governing all 
Questions of general average expenditure. The 
Proposition, he said, which is affirmed by the 

ecision in Atwood v. Sellar (ubi sup.) is, that all 
extraordinary expenses are to be allowed as 
Matters for general average contribution, which 
Were reasonably incurred for the benefit and 
safety of the whole adventure, or were the rea- 
ROnable and natural consequences and results 
following upon an act done in view of danger to 
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the whole adventure, and for the benefit of the 
whole adventure. If this is a true proposi- 
tion, in the sense in which it was intended 
by Mr. Russell that it should be accepted 
by us, it rules the case in favour of the 
plaintiffs. In order to determine whether we can 
adopt it in that sense, it is necessary to criticise 
it very carefully. It does not speak of expenses 
incurred merely for safety or preservation, but 
for benefit and safety. It does not speak of safety 
of ship and cargo, but of safety of the whole 
adventure. It does not speak of the expenses of 
an act of sacrifice done for safety, or of expenses 
incurred for safety, but of expenses which were 
the reasonable and natural consequences and 
results following upon an act done for safety. If 
‘ benefit" means the same as "safety," the phrase 
in which the word is used is tautologous; if bene- 
fit means more than safety, we must determine 
whether any other benefit than thav of safety can 
be vouched in order to sustain a claim for general 
average. If by “the whole adventure” is meant 
only “ship, freight, and cargo,” it is but an 
equivalent phrase for “ ship, freight, and cargo; ” 
but if more is meant, if it is intended to bring in a 
benefit to “ the adventure of carrying the goods to 
their destination,” we must determine whether 
such larger meaning can be recognised. We must 
further determine whether the description of the 
expenses which may be brought into account is 
not too expansive. r 

It was urged that even if the proposition is 
stated in terms larger than have hitherto been 
recognised in English law, yet it ought now 
to be adopted in order to bring the principle 
of English Jaw on the subject into consonance 
with the Jaws of all other countries. But 
to this I cannot agree. It is useless to inquire 
whetber the law is, as stated, the same in all 
European countries. For if it is, yet no English 
court has any mission to adapt the law of England 
to the laws of other countries; it has authority 
only to declare what the law of England is. And 
even if we could do what is suggested, I should 
doubt the expediency of making the law of the 
greatest commercial and maritime country in the 
world bend to the law of other countries where 
commercial operations are far less extensive, and 
where commercial adventure is far more timid. 
As to the cognate law of America, it has been 
declared over and over again that the English 
and American courts have diverged upon this 
particular head of law, the law of general average. 
‘The question therefore must be, what is the law of 
England in this matter. The governing principle 
or proposition, which has been adopted in its 
terms by a succession of English courts as the 
true statement of the governing principle, is that 
which was stated by Lawrence, J. in Birkley v. 
Presgrave (1 East, 220). It has been considered 
to be one of the many happy expositions of mer- 
cantile law made by that learned person, in terms 
so broad and yet so accurate, as show that he was 
one of the greatest mercantile lawyers who has 
ever adorned our profession in this country. His 
proposition is thus expressed: ‘ All loss which 
arises in cousequence of extraordinary sacrifices 
made or expenses incurred for the preservation of 
the ship and cargo come within general average, 
and must be borne proportionably by all who are 
interested.” This proposition, read with regard 
to expenses, will read thus: All loss which arises 
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in consequence of extraordinary expenses incurred 
for the preservation of the ship and cargo comes 
within generalaverage. But the loss which arises 
from an expense is the expense itself. "Therefore 
we must read thus: Every expense incurred for 
the preservation of the ship and cargo comes 
within general average. Applying this rule in its 
ordinary sense to each item successively claimed 
as an item of expenditure in respect of which a 
general average contribution in any given case is 
due, the question must be: “ Was this item of expen- 
diture, at the moment it was incurred, incurred for 
the safety of both the ship and cargo? The word 
“benefit” is not used by Lawrence, J., but it is 
used by Lord Kenyon in the same case. He 
says, “for the benefit of the whole concern." 
But the word “ benefit,” thus used by him with 
regard to the same facts in the same case ina 
judgment agreeing with the judgment of Law- 
rence, J. sitting by his side, must have been 
intended to mean the same as the word *'preser- 
vation” used by that learned judge. The words 
have been usually used as equivalent. Thus, 
Mr. Arnould, in stating the definition of a general 
average loss, says: “A general average loss may 
be defined to be a loss arising ont of extraordinary 
sacrifices made, or extraordinary expenses incurred 
for the joint ‘benefit’ of ship and cargo.” And 
for his authority he cites: "per Lawrence, J. in 
Birkley v. Presgrave” (ubi sup.), where the word 
used is “preservation.” In almost the next 
sentence, Arnould says: “In order to entitle 
the party sustaining such loss to a general 
average contribution, it must appear to have been 
incurred with a view to the general safety of the 
whole adventure, t.e of the ship, cargo, and 


freight.” It is obvious on reading Arnould that 
he constantly uses the words as equivalent. And 
so have many judges from time to time. Mr. 


Russell used the word “benefit” in his argument 
as having in his proposition a larger meaning 
than “safety” or “preservation,” and therefore 
his proposition is in this respect intended to be, 
and is larger than the proposition of Lawrence, J. 
Again Lawrence, J. says, “for preservation of 
‘ship and cargo;’” but Mr. Russell says, “ for 
the whole adventure.” Lord Kenyon speaks of 
“the whole concern.” Arnould speaks of “the 
whole adventure, 4.6, of the ship, cargo, and 
freight,” thus giving his own equivalent. The 
point was distinctly argued in Job v. Langton 
(6 E. & B. 779). Mr. Mellish says: “It is con- 
tended on the other side, that all extraordinary 
expenses incurred for the preservation of the 
whole maritime adventure, that is, for bringing 
the ship and goods safely to their destination, 
are general average. That is too wide a propo- 
sition." Mr. Blackburn argues: ‘The primary 
object is the arrival of the ship with her cargo at 
her destination. Ordinary acts done to bring 
this about are done by the shipowner as part of 
his duty; but extraordinary acts done for this 
object give rise to general average.” Lord Camp- 
bell dealing with this contention, says: ' Mr. 
Blackburn's position, that the end in view of 
every maritime adventure being the arrival of the 
ship with her cargo at her destination, extra- 
ordinary acts done to effectuate this give rise to 
general average, would justify him in contending 
that these expenses do mot constitute particular 
average; but unfortunately for him the expenses 
incurred in repairing the ship would according 
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to this reasoning equally be general average." 
In that case, therefore, the point being distinctly 
raised, it was determined that the use of the 
phrase for the benefit of “the whole adventure,” 
with the meaning given to it as used in his own 
proposition by Mr. Russell in his argument, in 
this case, is contrary to the law of England. 
Here again, therefore, the proposition of Mr. 
Russell is too large. Again Lawrence, J. speaks 
of every expense incurred for the safety of the 
ship and cargo, meaning, as I have said, that the 
question as to each separate item claimed must 
be: was this item of expenditure, at the moment 
it was incurred, incurred for the safety of both 
ship and cargo? But Mr. Russell says all extra- 
ordinary expenses which were reasonably incurred 
for the benefit and safety of the whole adventure, 
or were the reasonable and natural consequences 
and results following upon an act done in view of 
danger, &c. The question under this as to an 
item would be, was this item of expenditure a 
reasonable and natural result in the ordinary course 
of business following upon some other act of 
sacrifice, or some other act of expenditure? The 
difference is, that under the rule of Lawrence, J. 
no act or item of expenditure could be allowed 
which was not itself directly done or incurred for 
the preservation of the ship and cargo; whereas 
under Mr, Russell’s rule an expenditure would be 
allowed, which itself was not incurred for the 
preservation of the ship and cargo, if in the usual 
and natural course of business it would be in- 
curred after some act of sacrifice done or some 
other act of expenditure incurred, whioh act was 
done or which other expenditure was incurred, 
directly for the safety of ship and cargo. 

It is obvious that the proposition of Mr. Russell 
is larger than the rule of Lawrence, J. But if the 
proposition of Lawrence, J. is the true and 
accepted law of England, as I think it is, no court 
now existing has power to alter that principle 
while it is the law. We must reject the proposition 
suggested in argument, and abide by the pro- 
position decided in judgments. We have to 
apply the rule as stated by Lawrence, J. to the 
case of aship putting into a port of distress for 
repairs in consequence of damage done by 
sea perils, If there is danger to the preservation 
of both ship and cargo from destruction, if the 
ship remains at sea, the act of putting into port 
to repair is an extraordinary act which may well 
be called a general average act. If in order to 
do that act, an expenditure is reasonably incurred, 
that expenditure is a general average expendi- 
ture. If in order to do that act, towage, pilotage, 
or inward dues must be paid, those expenditures 
are all and each general average expenditures. 
When the ship is in the port of distress for repair, 
other acts are often done, and other expenditures 
are often incurred, which must each be considered. 
Each of these must be considered as if it were the 
sole act or expenditure, and also whether it may be 
treated as a part of another act or expenditure. 
When the ship is in the port of distress, it often 
happens that the cargo is unloaded and ware- 
housed or otherwise protected, and if necessary 
manipulated; the ship is repaired, the cargo is 
reloaded, the ship is taken out to sea and proceeds 
on her voyage. When the ship and cargo are in 
the port, both may still be in danger of destruc- 
tion, or the ship alone, or the cargo alone. If 
both ship and cargo are in danger, it is impossible 
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to concerve, as a fact, that anything which can | 
substantially be called repairs can be done to the 
ship whilst the cargo isin her. 'The cargo musb 
then be landed for the safety of both. But the 
ship alone may be in danger, as for instance, of 
breaking her back on a falling tide if the cargo 
be left in her, though the cargo, from its nature, 
would not be in danger. In such a case the cargo 
must be Janded solely for the safety of the ship. 
The cargo alone may bein danger, as if the injured 
ship be on the ground and safe, but the cargo 
be perishable if wetted; then the cargo must be 
landed, but solely for the safety of the cargo. 
Or it may be necessary to land the cargo, though 
neither it nor the ship be in immediate danger, or 
though the ship only be in danger, because the 
injury to the ship cannot be repaired without the 
removal of the cargo. In the first case the cost 
of unloading, treating the unloading as within 
itself the sole act done, is clearlya general average 
expenditure. In the second, third, and fourth 
cases the expenditure, treated as if it were the 
cost of the sole act done, cannot be a general 
average expenditure. But we must consider 
whether any of the three can be treated as part of 
another act which is a general average act. The 
only act to which they can be referred is the 
act of going into port to repair. In the second 
and third cases which arise, whether the repairs 
to the ship could or could not be done as a matter 
of carpentering without the cargo being removed, 
it cannot be truly said that the landing of the 
cargo is a part of the act of going into port to 
repair. In the fourth case, if you take the act of 
sacrifice to be not merely the going into port, but 
the going into port to repair, and if the one act 
be the going in to repair, and the repair cannot 
be done without the landing of the cargo, which 
is the hypothesis, then the landing of the cargo 
isa part of the act of going into port to repair. 
It is a part of the act which is done in order to 
put the ship into such a position that she can be 
repaired, which is the real meaning of the col- 
loquial maritime phrase “going in to repair.” 
The expression, then, is going in for repairs. 
The real accurate meaning is going in to be re- 


paired, or going in 80 as to be in a position which | 


will enable her to be repaired. The landing of the 
cargo in such a case is upon the hypothesis so neces- 
sary a part of the act of taking the ship into port 
so as to be in a position to be repaired, that such 
act cannot be said to be usefully completed until 
the cargois landed. This fourth case has always 
been treated as if the going into port to repair 
were one act, and as if that were the one act of 
sacrifice. The cost of unloading bas consequently 
in such case always been allowed as a general 
average expenditure. Treated in this way, which 
seems to be a not unreasonable way of treating 
the case as matter of business, the allowance of 
the item is not against the principle of law, and 
therefore is rigntly allowed. When the cargo is 
landed, it may or may not, according to its own 
nature, or the circumstances of the locality, 
require to be warehoused or otherwise protected. 
It may, in consequence of partial damage already 
suffered, or from its own nature, require for its 
ownsafety to be manipulated, as, for instance, to 
be unpacked or dried; but such acts cannot 
possibly be necessary for the safety or preserva- 
tion of the ship. She is at that moment safe or 
unsafe. But these acts cannot contribute in any 
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way to her safety if she is unsafe. They cannot 
be said to be a part of the act of going into port 
to repair, they have no reference to the act of 
repairing, or of putting the ship into a position 
in which she can be repaired. They are therefore 
not within the principle. The repairing of the 
ship has nothing to do with the safety of the 
cargo. It is done in respect of the ship alone. The 
reloading of the cargo and the outward expenses 
are expenses of acts done when both ship and 
cargo are safe from existing danger, and are 
therefore not within the rule. They cannot be 
said to bea part ofthe act of placing the ship ina 
position to be repaired. 3 
Unless, therefore, we are bound by authority 
to hold otherwise, I am of opinion that, according 
to the law of England, when a ship is obliged, 
for the safety of ship and cargo, to go into 
and goes into a port of distress in order to 
repair damage done by sea-peril, the expenses of 
going into the port are general average expenses; 
that if itis necessary for the safety of both ship and 
cargo to unload the cargo, or if it is necessary to 
unload the cargo in order to repair the ship, 
though it is not necessary for the safety of the 
cargo, the expense of unloading the cargo is & 
general average expense; but if the unloading of 
the cargo is vot for either of these causes the 
expense of unloading is not a general average 
expense. Iam of opinion, in the same way and 
in the same case, that the expense of warehousing, 
guarding, or manipulating the cargo, of repairing 
the ship, of reloading the cargo, of taking the 
ship out of port, of the charges of going out of 
port, are no’ general average expenses. It is said, 
however, that we are bound by the decision of the 
Courtof Appeal in Atwood v. Sellar (ubi sup.), or 
that we ought to decide this case according to the 
principles on which that case was decided. And 
if within ordinary rules that case binds us, I will 
not hesitate to obey it, though with deference I 
could not have agreed with it. In that case the 
vessel was obliged to put into port in order to 
repair the loss of a mast cut away in severe 
weather, in order then to save the ship and cargo 
from immediate danger. “ The question,” says the 
judgment, “is whether in the case of a vessel 
going into port in consequence of an injury which 
is itself the subject of general average, the 
expenses of warehousing and reloading goods 
necessarily unloaded for the purpose of repairing 
the injury, aad expenses incurred for pilotage 
and other charges on the vessel leaving the 
port, are the subject of general average also 
(5 Q. B. Div. 288). “ We have, therefore," it 
is afterwards said at page 294, “the law, 
as laid down by the courts for a considerable 
portion of the period over which the practice of 
average adjusters stated in the special case 
extends, running counter to that practice by 
recognising, a8 regards port of refuge expenses, 
a distinction between cases where a ship puts into 
a port of distress for repair of damage caused bya 
voluntary sacrifice, and cases where it puts in for 
repair of damage caused by peril of the seas.” “ It 
is nob necessary," it is said at p. 297, "for us to 
decide in the present case whether Hall v. Janson 
(4 E. & B. 500; 24 L. J. 97, Q. B.) was rightly 
decided, and whether the expenses in dispute in 
the present case would properly belong to generati 
average if the original cause of damage to the 
ship had only been a cause belonging to particular 
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average.” After these quotations it is impossible, 
in my opinion, to say that the decision in that 
case binds us by authority in this case. The 
Court expressly stated that it did not decide what 
would be the law applicable to a case like the pre- 
sent. I purposely abstain from entering into all 
the observations made in the judgments of 
Cockburn, O.J., in 4 Q. B. Div., and Thesiger, 
L.J., in 5 Q. B. Div. Ido not think that the real 
ground of the decision in Atwood v. Sellar (ubi 
sup.) in the Court of Appeal was that all the acts 
done in a port of distress are one continued act. 
What is the one act? By what name can it be 
expressedP Warehousing the cargo, reloading 
it, going out of port, cannot be said to be parts of 
the act of taking the ship into port in order to 
enable her to be repaired. Reloading the cargo 
and taking the ship out of port, when the ship is 
repaired, cannot be parts of the act of repairing 
the ship. The real ground of the decision was, I 
think, that where the putting into port for repairs 
is the necessary consequence of a previous general 
average sacrifice, the law of England is as elastic 
in respect of the subsequent acts done and 
expenses incurred in the port as the American 
and other laws are stated to be in all cases of a 
ship necessarily patting into a port of distress to 
repair. And for that proposition there were 
before the decision in Atwood v. Sellar (ubi sup.) 
many weighty dicta by English authors of autho- 
rity and English judges; but all which dicta 
drew a distinction between the going into a port 
of distress in consequence of a voluntary sacrifice, 
and of putting into port in consequence of a par- 
ticular average damage. I adopt that distinction, 
because Ido not think that we are hound in the 
present case by the decision in Atwood v. Sellar 
(ubi sup.), and the propriety of that decision with 
reference to the facts on which it was decided, we 
are not at liberty to question. I have carefully 
examined all the cases cited to us. I donot think 
that any of them are decisive of the case before 
us. I therefore think it useless to enter, in this 
judgment, into a minute discussion of them. I 
have looked carefully into valuable books written 
by greataverage staters, but cannot accept their 
views on either side as authority. No one can 
study the law successfully without reading them. 
No one can give jndgment without referring to 
them for valuable aid, but they must not rule the 
decisions of courts as by authority. The only 
further reference I think it useful to make to 
former cases is, that in my opinion the decisions 
in Da Costa v. Newnham (2 Term Rep. 407) and 
Moran v. Jones (7 E. & B. 523) cannot be sup- 
ported, Iam of opinion that the appeal should 

e allowed, and that judgment should be entered 
for the defendants. 

Bacearuay, L.J.—I have had an opportunity 
of perusing and considering the judgment which 
bas just been delivered by the Master of the 
Rolls, and also that which will presently be de- 
livered by Bowen, L.J., and I regret that I am 
unable to agree with them in thinking that this 
appeal should be allowed. I regret it because I 
think iù very undesirable that so important a 
principle as that which will be affirmed by their 
judgments should have any doubt thrown upon 
its soundness by reason of any dissent on my 
part from the views expressed by them. I am 
very sensible that in saying this I am attributing 
too much importance to my own views upon 
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a subject with which they are much more 
familiar than I am; but, having been a party 
to the judgment delivered by Thesiger, L.J. in 
Atwood v. Sellar (4 Asp. Mar. Law Cas., 983 ; 
42 L. T. Rep. N. S. 644; 5 Q. B. Div. 286), 
which was the subject of much consideration 
by the judges on whose behalf it was delivered, 
and having, since the arguments on this appeal 
were concluded, carefully reconsidered that judg- 
ment, I feel bound to express the opinion at 
which I have arrived, and to state concisely 
the reasons by which I have been influenced 
in forming that opinion. In doing so I pro- 
pose, in the first place, to compare the circum- 
stauces under which the decision in Atwood v. 
Sellar (ubi sup.) was arrived at with those with 
which we have to deal on the present appeal. 
For conciseness and convenience of comparison I 
will refer to the ships as A. and B., and will deal 
with them as having encountered the same storm 
and as having sought the same port of refuge. 
The circumstances may be then stated as follows : 
Two ships, 4. and B., each on a voyage from & 
foreign port to Liverpool, and having a valuable 
cargo on board, encountered a violent storm; the 
master of A., to avoid a more serious injury, cut 
away one of his masts; B. sprung a dangerous 
leak; both, for the safety of ship and cargo, put 
into a port of refuge to repair the injuries they 
had sustained; to effect such repairs and to 
enable the ships to prosecute their respective 
voyages, it became necessary in the case of each 
ship to discharge the whole or a portion of her 
cargo; in addition to the port dues and other 
expenses incident to her entering the port, further 
expenses were incurred in respect of each ship in 
unloading, warehousing, and reloading her cargo 
whilst she remained in port, and for pilotage and 
other charges on leaving the port to prosecute 
her voyage. The only difference between the 
circumstances of 4. and those of B. was in the 
nature or character of the injury which occa- 
sioned her putting into port. The cutting away 
of one of the masts of 4. was the subject of 
general average; in other words, her putting 
into the port of refuge was occasioned by a 
general average sacrifice; whilst the putting into 
port of B. was occasioued by her springing a 
dangerous leak, which was a particular average 
loss. But ineach case the putting into port for 
the safety of the ship and cargo was an act of 
sacrifice, giving rise to claims for general average 
contribution. In the case of A. this act of sacri- 
fice followed, or was a continuation of, the original 
act of sacrifice, whilst in the case of B. it was 
itself the original act of sacrifice; in each case 
the proximate cause of the extraordinary expenses 
incurred was the putting into the port of refuge, 
If it had been left to average adjusters, previously 
to the decision in Atwood v. Sellar (ubi sup.), to 
adjust the losses in respect of the expenses in- 
curred by the two ships, they would, in accord- 
ance with g practice of many years’ duration, 
have dealt with them as follows: In respect of 
each ship they would have treated the expenses 
incurred in entering the port and of discharging 
the cargo as general average, those incurred in 
warehousing the cargo as particular average on 
the cargo, and the pilotage and other charges in- 
cidental to leaving the port as particular average 
on freight; the fact that in the case of A. the 
putting into port was occasioned by a general 
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average sacrifice, whilst in the case of B. it was 
occasioned by a particular average loss, would 
in no way have affected the adjustment of the 
losses incurred by reason of the putting into 
port; and properly so, if I am correct in 
the view which I have expressed, that in 
each case the putting into port was an act 
of sacrifice and the foundation of a claim for 
general average contribution. That the prac- 
tice of the average adjusters was based upon 
the principle that the putting into port to refit is 
in itself an act of sacrifice, is evidenced by their 
treating the expenses incidental to entering the 
port of refuge and of discharging the cargo as 
the subject of general average contribution ; upon 
no other principle could the practice be supported. 
But the decision in Atwood v. Sellar (ubi sup.) 
established that, whilst the practice of the average 
adjusters was in accordance with legal principles, 
so far as it treated the expenses of entering the 
port of refuge and of discharging the cargo as 
the subject of general average contribution, it 
was erroneous in the case of A. in limiting the 
expenses, which were the subject of general 
average contribution, to those last-mentioned, and 
that the expenses of warehousing and reloading 
the cargo and those incidental to leaving the port 
were equally the subject of general average con- 
tribution. But if, in the case of A., the expenses 
of warehousing and reloading the cargo, and of 
leaving the port were properly held to be the 
subject of general average contribution, I am 
unable to suggest any reason satisfactory to 
myself, why the like principle should not be 
applied in the case of #.; in that case the 
expenses of unloading, warehousing, and reload- 
ing of the cargo and the coming out of port were 
as consequent upon the putting into port as they 
were in the case of A.; if they ought not to be 
treated as the subject of general average contri- 
bution in the case of B. they ought not, according 
to the view which I take of the circumstances of 
ae two cases, to have been so treated in the case 
of A. 
It has been pressed upon us in argument that 
in the judgment which was delivered in Atwood v. 
Sellar (ubi sup.) care was taken to avoid intimating 
any opinion as to how a case similar to that now 
under consideration should be dealt with. I can- 
not assent to this view of the scope of the judg- 
ment; it is doubtless true that it was not intended 
to express any decided opinion upon the question 
referred to, but attention is distinctly directed (see 
5 Q. B. Div. p. 289) to the case of a ship which 
has been damaged by perils of the sea, and has 
subsequently put into a port of refuge, and a dis- 
tinction as regards any claim to general average 
contribution is drawn between a case in which the 
goods are unshipped and in safety, and the 
common danger consequently at an end, before 
the ship puts into port, and one in which the 
goods are not unshipped until after the ship has 
put into port, and in which there is consequently 
a common danger at the time when the ship put 
into port. And similar views are indicated in the 
comments upon the case of Job v. Langton (6 E. 
& B. 779). For the reasons which I have thus 
concisely stated, Iam of opinion that Lopes, J. 
arriyed at a correct conclusion, and that the 
appeal should be dismissed. 

Bowen, L.J.—This case raises the important 
question whether certain port of refuge expenses 
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incurred by a vessel which, in consequence of a 
particular average loss, has put into port to repair, 
are properly a subject of general average contri- 
bution. The plaintiffs are the shipowners and 
the defendants the owners of cargo. The vessel, 
in her voyage from Rangoon to Liverpool, met 
with heavy weather and sprang a dangerous leak. 
The captain, for the sake of the preservation of 
ship and cargo, took refuge in the Mauritius, and 
was there compelled, in order to prosecute his 
voyage, to execute certain repairs upon the ship. 
In order to enable such repairs to be made the 
cargo was landed, warehoused, and reloaded, after 
which the vessel sailed for Liverpool. The 
expenses of unloading cargo have been accepted 
by the defendants as the subject of general 
average contribution, and the defendants have 
admitted their liability to pay the whole storage 
or warehouse rent of the cargo. The action was 
brought to recover general average contribution 
from the cargo in respect of its reloading, and 
port charges, pilotage, and other claims subse- 
quent to the reloading. The cause was tried 
before Lopes, J., who held that the plain- 
tiffs were entitled on all the items in 
question to succeed, and this appeal is brought 
from his judgment iu their favour. It is 
essential at the outset to bear in mind two 
things, the nature of every general average sacri- 
fice, and the object of every general average 
contribution. A general average sacrifice is an 
extraordinary sacrifice voluntarily made in the 
hour of peril for the common preservation of ship 
and cargo. There is no difference in principle 
between a mast voluntarily cut away, an extra- 
ordinary expenditure voluntarilv incurred, and 
extraordinary loss of time and labour voluntarily 
accepted, provided that in each case the sacrifice 
is made for the common safety in a time of 
danger. Next as to the object of general average 
contribution. It is to indemnify the person 
making the general average sacrifice against so 
much of the loss caused directly thereby as does 
not fall to his own proportionate share. This pro 
ratå indemnity will not be complete without in- 
cluding in the calculation expenses which, though 
not themselves within the definition of voluntary 
sacrifice, nevertheless are directly caused by & 
voluntary sacrifice, and must therefore be re- 
conped if the loss which the Sacrifice causes i8 to 
be borne pro ratd. “All loss," says Lawrence, aly 
in the case of Birkley v. Presgrave (1 Hast, 228), 
* which arises in consequence of extraordinary 
sacrifices made or expenses incurred for the pre- 
servation ef the ship and cargo comes within 
general average, and must be borne proportion- 
ately by all who are interested." The question 
whether extraordinary expenditure after the entry 
into a port of refuge is rightly chargeable to 
general average, necessarily epends on the cir- 
cumstances of each case. Hach item of expendi- 
ture which is challenged must be considered on 
its own merits with reference to two tests. The 
first test is whether such item itself fulfils, as 
against some or all of the interests to be con- 
sidered, the definition of a general average sacri- 
fice; the second is whether such item, though not 
itself & general average sacrifice, is nevertheless 
an expenditure caused or rendered necessary by 
one. No supposed conveniences of calculation 
and no practice of average adjusters can justify 
taking one man’s money to pay what by law is 
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another man’s individual loss. It has, however, 
been urged by the respondents’ counsel that a 
more liberal view ought to be taken of the prin- 
ciples that regulate general average: and in par- 
ticular with regard to port of refuge expenses, 
Tt is not necessary, it has been argued, that the 
expenditure or sacrifice should have been made 
for the common safety of ship and cargo, if it is 
made for the benefit of both, and in order to 
enable the vessel to bring her voyage and the 
common adventure to a successful issue. ‘This 
doctrine has been advocated by various writers, 
and has engrafted itself upon the law of more 
than one foreign country; but whatever its theo- 
retical value, it is not the law of England (see 
Harrison v. Bank of Australasia, 1 Asp. Mar. 
Law Cas. 198; 95 L. T. Rep. N. S. 944; L. Rep. 
7 Ex. 39). Exceptional cases, such as those 
suggested in the judgments delivered in Job v. 
Langton (27 L. T. Rep. O. 8.218; 6 E. & B. 719) 
and Walthew v. Mavrojani (22 L. T. Rep. N. S. 
310; 3 Mar. Law Cas. O. S. 382; L. Rep. DEUX. 
116), may be imagined in which the safety of the 
ship and cargo, and the safety of the common 
commercial enterprise would be almost convertible 
terms, and with reference to such cases it is 
possible to conceive that expenses after the 
ship and cargo were in safety from the sea, 
might, on the ground of a physical danger 
common to both, be brought into general 
average. But (exceptional cases apart) it is not 
sufficient, according to English law, that an ex- 
penditure should have been made to benefit both 
cargo-owner and shipowner. The idea of & 
common commercial adventure as distinguished 
from the criterion of common safety from the 
sea, would lead to the inclusion in general 
average of, at all events, temporary repairs of the 
ship caused by particular average loss, and would 
enable the shipowner to complete his part of the 
contract of affreightment by means of a money 
contribution levied perforce upon the cargo owner. 
The chief English case of note in which language 
occurs that seems at first sight to favour the 
notion that a common adventure is the true 
criterion, is Hall v. Janson (4 E. & C. 500; 24 
L. J. 97, Q. B.), where it was held that the unload- 
ing and reloading of cargo, for the sake of effect- 
ing repairs upon the ship, might give rise to & 
liability to contribution on the part of freight. 
Since freight perishes if the voyage is frustrated, 
it may not have been unreasonable to hold that 
freight ought to contribute to the expenses in- 
curred in unloading and reloading a cargo, the 
unloading of which is solely undertaken for the 
sake of repairing the ship. This limited proposi- 
tion, with which alone Hall v. Janson (ubi sup.), 
was concerned, by no means warrants the conclu- 
sion that the cargo ought in turn to contribute 
whenever any expenditure is incurred, not of 
saving the vessel and its contents, but merely for 
the sake of prosecuting the voyage. In the sub- 
sequent case of Walthew v. Mavrojant (ubi sup.), 
the English doctrine has been restated and ex- 
plained, and the language of the court in Harrison 
v. Bank of Australasia (obi sup.) is to the same 
effect. 

We have been asked on another and a different 
principle to depart from the strict English 
theory in favour of port of refuge expenses 
following upon a particular average loss, upon 
the ground that they all form part of a con- 
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tinuous operation, the whole of which was con- 


templated by the captain at the time when he 


put into port. The intentions of the captain are 
no doubt material in considering the question 
whethor the act done by him was performed only 


for the benefit of his ship, or for the common 
preservation of both ship and cargo. But it 


does not follow, because his intentions are ex- 
aminable to this extent, that everything which 
the captain intended in his own mind to do after 
common safety should have been attained, also 
ought to be chargeable to general average. In- 
tentions which go beyond what is needed for 
common salvation only show that, in addition to 
intending that which was a general average sacri- 
fice, it was intended further to do something 
which was not a general average sacrifice, nor 
directly caused by one. On such a ground re- 
pairs of the ship in port ought themselves to be 
included, for the captain probably intended these, 
though he intended them as & means, nob of 
saving the cargo, but of earning his own freight. 
In my opinion, the two tests which I have enun- 
ciated cannot be qualified or extended so as to 
embrace any such considerations. The next step 
is to apply these two tests to the case before us, 
the damage which the vessel here received, and 
which compelled her to put into a port of refuge, 
being a particular average loss. And, first, as to 
the expenses of putting into port. Two views 
may theoretically be taken of the act of putting 
into port in a case like the present, though such 
expenses are now universally accepted as general 
average charges. These expenses might conceiv- 
ably be considered as an exception to the general 
law, in virtue of which exception, though the 
bearing up for port was not a general average act 
of sacrifice in itself, its expenses are, for the sake 
of public policy, universally recognised as a 
subject-matter of contribution. The other and 
more general view is, that the bearing up for & 
port is to be treated as an act of general average 
sacrifice, because it is undertaken, as a rule, in 
the hour of danger for the common safety of ship 
and cargo: (Benecke, p. 192.) For the purpose of 
the present argument, I will assume that the 
latter view, which was pressed upon us by the 
respondents’ counsel is the more correct. We 
come then to the unloading of cargo when the 
port of refuge has been reached. In practice it 
has in recent times become common to carry 
these unloading expenses to general average, both 
where the repairs of the vessel have been ren- 
dered necessary by a general average act and 
where they are rendered necessary by à particular 
average loss. Nor is it necessary to discuss 
a practice which may have become inveterate, 
atd which is found adequate. Still, if strict 
theory were to be in each case relied upon, such 
unloading ought, as it seems to me, to be dealt 
with specifically in every instance by apply- 
ing to it the two tests I have named. If 
necessary for the common preservation of both 
ship and cargo, the unloading will be in itself 
a general average sacrifice: (sce The Copenhagen, 
1 Chris. Rob. 289.) If not so necessary, it will 
not in itself amount to a general average sacrifice 
at all, but it may nevertheless be properly in- 
cluded as a subject-matter of contribution when- 
ever the expenditure is directly caused by some 
antecedent act of general average sacrifice. It 
hag been maintained by some that the unloading, 
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which is effected to enable the ship to be repaired 
after a particular average loss, may properly be 
treated as an act done for the common safety of 
ship and cargo, on the ground that if the cargo 
were not unloaded, ship and cargo would both be 
locked up indefinitely, and the voyage placed per- 
manently in suspension. Reserving to one’s self 
the right to consider any special circumstances in 
other cases arising from the character of the 
cargo or otherwise that might render unloading 
necessary for the preservation of both cargo and 
ship within the meaning of such test, Iam unable 
to adopt the theoretical view that unloading 
becomes an act of sacrifice simply because it 
releases cargo and ship from the dead-lock that 
would otherwise ensue. Physical safety has been 
attained, and it appears to me to be the duty of 
the shipowner, under his contract of affreightment, 
either to proceed with his voyage or else to land 
his cargo, unless it is to be transhipped direct. 
In the case of Plummer v. Wildman (8 M. & S. 
482), the unloading of the cargo, which was neces- 
sary for the repairs, was charged to general 
average, but in that case the repairs, owing to an 
antecedent sacrifice which necessitated them, were 
themselves held to be general average. In the 
case of Hall v. Janson (ubi sup.), where the 
unloading was spoken of as chargeable to general 
average, the question at issuein the action was as 
to the liability to contribute not of cargo but of 
freight, In the present case the unloading ex- 
penses have been by common consent and in 
comformity with a very common practice dealt 
with as the subject of general average contribu- 
tion; and it is therefore unnecessary to decide 
what would be in other cases the law on the 
point. The goods having been landed there is an 
end of all danger common to ship and cargo. 

The contest between the parties and the present 
instance turns wholly on items of expenditure 
subsequently incurred. These cannot be brought 
into general average on the ground that they are 
general average sacrifice in themselves, for the 
-hour of danger and of sacrifice is over. They 
can only become so chargeable if it can be shown 
that they are part of the loss which some antece- 
dent act of sacrifice entails. The first item in 
controversy which we are asked to consider relates 
to the warehousing of the cargo. Now, primá 
facie warehousing the cargo is a charge that 
ought tobe borne by the cargo, which benefits 
exclusively by it. It may, conceivably, in some 
cases have been rendered necessary by an antece- 
dent sacrifice so as to fall within the definition of 
the loss caused thereby. But the only antecedent 
sacrifice in the present case was the putting into 

rt for refuge, and it is difficult to see how as 
E. ship and cargo the warehousing of the 
cargo was caused by the mere putting into port. 
Tke defendants have admitted their liability to 
bear the charge in full. In my opinion there is 
no reason to treat the warehousing in the present 
case as other than a charge on cargo. We come 
next to the reloading. Reloading is not an act of 
sacrifice, for long before it occurs both ship and 
cargoare safe. Is it then caused by any act of 
Sacrifice, or is it part of the loss, in other words, 
which an antecedent act of sacrifice involves? 
Where, for example, a ship has cut away a mast 
and has put into port to repair the damage so 
caused, and been compelled, in order to repair this 
Special damage, to unload and to reload the cargo, 


it may follow, according to the decision in Atwood 
v. Sellar, that such expenses sre all part of the 
loss involved in the original sacrifice. But in the 
present instance the only sacrifice has been the 
putting into port, and thereloading expenses are 
not part of the loss which putting into port has 
caused, but a loss caused by the captain’s decision 
to repair his ship, and to unload and reload the 
cargo for that purpose. The charges of reloading 
in such a case ought in principle to fall upon the 
freight, or else upon the freight and the ship 
together if the two interests are severed. I come 
next tothe charges outward, and this seems to 
me to raise a more difficult question. Hxpendi- 
ture of this description is notin itselfa general 
average sacrifice, but may it not be said that it 
has been caused by one, on the ground that a ship 
which goes into port will have to come out again, 
and that the former operation directly causes the 
latter? If strict theory is to be applied there 
might seem to be a difference between the cases 
in which the vessel has done nothing in the port 
of refuge beyond availing herself of a temporary 
shelter and the cases where she puts in in order 
to repair damage and because it was nob safe for 
her to continue her voyage without such repairs. 
In the former case, where shelter alone is sought 
the vessel might plausibly be said to come out 
simply because she previously went in. In the 
latter case, where she puts in for repairs, the 
proximate cause of her coming out is not that 
she put in, for she could not have resumed her 
voyage had not the necessary repairs been effected 
upon her while in harbour; but that the master 
when in harbour decided, in the discharge of hia 
duty and in the interest of his owners, on repairing 
the ship, reloading the cargo, and carrying on the 
voyage. The outward expenses ought, therefore, as 
it seems to me, in the present instance to fall on 
freight. I proceed, lastly, to consider the autho- 
rities with a view of inquiring whether any of 
them are inconsistent with the conclusions at 
which I have arrived above. The authority 
of Da Costa v. Newnham (2 Term. Rep. 407) 
has been so shaken by subsequent decisions that 
it cannot any longer be relied on. In Plummer 
v. Wildman (3 M. & S. 482) the question arose as 
to repairs and disbursements. The vessel had 
met with a collision which broke her false stern 
and her knees, and the master was in consequence 
obliged to cut away part of the rigging of her 
bowsprit and to return to port to repair the 
damage sustained by the accident and the cutting 
away. The ship could not have prosecuted her 
voyage nor kept the sea with safety without 
returning and repairing in Jamaica. On her 
return thither the cargo was relanded and ware- 
housed in order that such temporary repairs might 
be done as would enable her to prosecute her 
voyage, and part of the disbursements consisted 
in the defrayment of these expenses. The plain- 
tiffs in an action for general average contribution 
claimed, amongst other things, disbursements for 
pilotage inwards, for surveying, ascertaining, and 
repairing the damage necessary for her to resume 
her journey, and the expenses of landing and 
warehousing, and reloading, and crimpage to 
replace deserters during repairs. Lord Ellen- 
borough and the resi of the court allowed as 
general averageso much of the expenses of repairs 
as were absolutely necessary to enable the ship to 
prosecute her voyage, but disallowed the captain’s 
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expenses in port. Le Blanc, J. adds that the un- 
loading might be general average if i$ was neces- 
sary to repair the ship. But the language of the 
court in this case can only be considered as con- 
sistent with later authority as it is explained and 
interpreted in Power v. Whitmore (4 M. & S. 141). 
The vessel in Power v. Whitmore had suffered sea 
damage in a storm, and for the safety of ship and 
cargo put into Cowes, where she lay four days. 
She repaired her damage at Cowes, and sailed 
again the next day ; but the day after was driven 
back by adverse winds and tempestuous weather, 
and remained at Cowes a fortnight farther. The 
question raised was whether the owner of cargo 
was liable to general average contribution in 
respect of the following items: (1) wages of the 
captain and crew at Cowes; (2), provisions con- 
sumed there; (8) repair of her bowsprit, and (4) 
supply of three coils of rope. All these charges 
were disallowed. Lord Ellenborough doubted the 
correctness of the language of Beawes cited in Da 
Costa v. Newnham (2 Term. Rep. 407), and dis- 
tinguished Plummer v. Wildman (3 M. & 8B. 482), 
on the ground that the repairs of the ship were 
there rendered necessary to repair the original 
act of sacrifice: (see Harrison v. Bank of 
Australasia (25 L. T. Rep. N.S. 944; 1 Asp. Mar. 


Law Cas. 198; L. Rep. 7 Ex. 39). In the case of 


Hallett v. Wigram (15 L. T. Rep. O. S. 137; 
9 C. B. 580) the question of general average 
contribution arose upon demurrer. It appeared 
upon the pleadings that the ship had encountered 
a storm and been compelled to return to Adelaide 
for repair. It was alleged upon the pleadings 
that the return to Adelaide, the unloading of the 
cargo, and the repair of the damage, were all 
necessary for the preservation of the ship and 
cargo, and that the repairs were necessary for the 
completion of the voyage and for the conveyance 
of the cargo to the port of delivery, which could 
not otherwise have got there, and that the master, 
being unable to raise money for the payment of 
the repairs, sold a portion ofthe cargo to enable 
him todo so. The Court held that the repair of 
tbe sea damage must be borne by the shipowner. 
Wilde, C.J. quotes with approval the following 
passage from Abbott; “It seems to result from 
these decisions, that if a vessel goes into port in 
consequence of an injury which is itself the sub- 
ject of general average, such repairs as are abso- 
lutely necessary to enable her to prosecute her 
voyage, and the necessary expenses of port- 
charges, wages, and provisions during the stay, 
are to be considered as general average; but if the 
damage was incurred by the mere violence of the 
wind and weather, without sacrifice on the part of 
the owners for the benefit of all concerned, it 
falls, with the expenses consequent upon it, 
within the contract of shipowner ‘to keep 
his vessel tight, staunch, and strong’ during 
the voyage for which she is hired.” Hall v. Jan- 
son (4 E. & B. 500; 24 L.J. 96, Q.B.) has been 
cited by the counsel for the respondents as an 
authority to prove that the expenses of unloading 
ard reloading cargo constitute a claim to general 
average contribution, though the original cause 
of putting into port was a particular average 
loss. The real question raised in Hall v. Janson, 
which was a case decided on demurrer, was 
whether the declaration set out facts from 
which a liability of the freight to contribute to 
general average might arise. Al tbat was neces- 
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! sary for the purpose of the decision was the pro- 


position that under circumstances such as those 
seb forth in the declaration, freight might be 
liable to contribute to general average. The 
expressions of Lord Campbell as to the liability 
of cargo, when the expenditure has been neces- 
sary for the purpose of prosecuting the voyage 
are obiler dicta and at variance with later autho- 
rity. That the unloading and reloading were 
necessary for the repairs of the ship may be an 
argument to show that freight ought to contri- 
bute—but this argument 1s inapplicable, as 
it seems to me, to the case of the cargo, 
which has not necessarily anything to do with 
the repairs of the ship. In Job v. Langton 
(6 E. & B. 779) the ship with a general cargo 
on board had run ashore on the coast of 
Ireland, and it became necessary to discharge 
the whole of the cargo and ballast before 
she could be got off. The question which arose 
was whether the expenses incurred in getting off 
the ship and taking her to Liverpool for repair 
after the entire cargo was discharged were 
chargeable to general average or to particular 
average to the ship alone, and the court had 
power to draw interences of fact. Lord Camp- 
bell and the Queen’s Bench decided that the 
expenses were particular average on the ship, 
having been incurred after the cargo had been 
safely discharged and warehoused, and pointed 
out that ifthe learned counsel’s position for the 
defendants were true, that the end in view of 
every maritime adventure being the arrival of 
the ship with her cargo at her destination, extra- 
ordinary acts done to effectuate this gave rise to 
general average, it would follow by a parity of 
reasoning that expenses incurred in repairing the 
ship at inifexpagi ought equally to be general 
average. A question arose in Moran v. Jones 
(7 E. & B. 523) as to the liability of the cargo 
owner to general average. The inferences of 
fact drawn by the Oourt of Queen's Bench may 
or may nob have been correct, but the decision 
has reference only to the special facts of that 
case. In Walthew v. Mavrojani (22 L. T. Rep. 
N. S. 310; 3 Mar. Law Cas. O.S. 382; L. Rep. 
5 Ex. 116) it was decided that extraordinary 
expenses incurred in getting off & stranded 
ship after the cargo has been removed to & 
place of safety are not, in the absence of 
exceptional circumstances, general average. 
Bovill, C.J. in his judgment refers with approval 
to Hallett v. Wigram (9 O.B. 580), and the judg- 
ment of Wild, C.J., as also to the decision in Job 
v. Langton (6 E. & B. 779), and distinguishes 
Moran v. Jones (7 E. & B. 523). “The claim,” he 
says, “bas been put upon the ground that the 
adventure was not complete, and that until it was 
terminated there was a common interest that it 
should be carried out; but that argument is in 
direct contradiction to the principle laid down 
with respect to repairs which are equally neces- 
sary to enable the ship to complete the adventure, 
but which are not matters of general average.” 
“The proposition,” says Sir James Hannen, 
“that general average includes all extraordinary 
expenses incurred for the purpose of continuing 
the voyage, is not warranted by the principle 
which governs contribution to general average.” 
In Harrison v. Bank of Australasia (25 L. T. 
Rep. N. S. 944; 1 Asp. Mar. Law Cas. 198; 
L. Rep. 7 Ex. 39) a question arose as to the 
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right of the shipowner to charge the cargo with 
general average contribution in respect of spars 
and wood cut up by the captain in an emergency 
to burn with his coal, of extra coal purchased 
from a passing vessel, and of injury done to 
a donkey engine through its being continuously 
employed for pumping. The court unanimously 
held that no claim to contribution arose in 
respect of the coals or the donkey engine, but 
differed on the question of fact whether there 
was such an imminent peril as to justify the 
sacrifice of the spars and wood. But all agreed 
as to the principles which regulate the law of 
general average. Cleasby, B. expressed himself 
as follows: ‘Some difficulty is created in this 
case by referring to American authorities on this 
Subject, and ito Stevens on Average, and other 
works of a similar nature. The law in America 
does not in all respects agree with ours on the 
subject of general average (as will be pointed out 
shortly), and the other works referred to do not, 
in my opinion, correctly state the English law on 
the subject. We were pressed with many autho- 
rities to show that imminence of danger was not 
necessary to make the expenses incurred by & 
vessel in going into port to repair, a subject of 
general average. It is undoubted that when some 
sacrifice has been made (for example, cutting 
away masts, &c.), the expenses consequent upon 
going into port after the danger is over to repair 
this loss are in England the subject of general 
average; because going into port, though there is 
no imminent danger at the time, yet being ren- 
dered necessary by the sacrifice made in immi- 
nent danger, stands upon the same fcoting as the 
sacrifice itself. But the expenses attending the 
going into port to repair sea damage caused by 
a storm when no sacrifice has been voluntarily 
made, do not, it is submitted, form items of 
general average according to English law, 
although they are regarded as doing so in 
America: 3 Kent’s Commentaries (10th edit.), 
p. 329, and note.” Kelly, C.B., in delivering the 
judgment of himself and Bramwell, B., adds 
that the ingredients of & case of general average 
are,—peril of the seas imminent, certain loss in a 
short time unless something not to be antici- 
pated should intervene, and a sacrifice of the pro- 
perty of one for the benefit of all. And he pro- 
ceeds to cite as the true principle applicable to 
these cases the passage from Abbott on Shipping 
referred to by Wilde, C.J. in the case of Hallett 
v. Wigram (9 C. B. 580), which I have already men- 
tioned. 

We have, however, been asked to consider the 

resent case as governed by the judgment of the 
Bont of Appeal in Atwood v. Sellar, where it was 
held that port of refuge expenses of the same 
character as those now in issue were properly 
chargeable to general average. The broad and 
obvious distinction is that in Atwood v. Ssllar there 
was a general average sacrifice of a portion of the 
ship herself which rendered necessary the repairs 
of the vessel in port, and the unloading, warehous- 
ing, and reloading of the cargo for that purpose. 
The Court of Appeal in terms abstained from pro- 
nouncing on the question that has now arisen, and 
unless it follows as a necessary implication from 
their judgment that the port of refuge expenses 
ought to be similarly treated where there is no 
general average act which renders necessary any 
unloading or repairs in port, the matter is not 
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concluded by that authority. The principle of 
law, however, that appears to be the basis of the 
decision in Atwood v. Sellar is, that an expendi- 
tnre directly caused by a general average sacrifice 
is part of the loss that it entails, and becomes the 
subject of general average contribution. The 
port of refuge expenses which the present respon- 
dents claim to treat as general average have not 
been caused by the putting into port, and there 
was no stil earlier general average sacrifice to 
cause them, as in Atwood v. Sellar. They cannot, 
therefore, in the present case, be said either to be 
general average sacrifices themselves, nor caused 
by any general average sacrifice. In my opinion 
the judgment of Lopes, J. ought to be reversed, 
and the action dismissed with costs here and 
below. 
Judgment reversed. 

Solicitors for plaintiffs, Field, Roscoe and Co. 

Solicitors for defendants, Waltons, Bubb, and 
Walton. 


Ang. 3, 1883, and April 30, 1884. 
(Before Brert, M.R., Bowen, and Fay, L.JJ.) 
Tar Norrie Hitt. (a) 


APPEAL FROM THE PROBATE, DIVORCE, AND ADMIRALTY 
DIVISION. 


Collision—Carriage of goods—Late delivery—Lose 
of market—Damages for delay in contract and in 
tort—Meaaure of damages. 

Where by reason of a collision between two steam- 
ships, occasioned by the negligence of one, goods 
carried by the other are delayed in transit, 
damages for loss of market are not recoverable 
as being too remute by reason of the uncertainty 
of the duration of a sea voyage. 

The Parana (3 Asp. Mar. Law Cas. 220, 399; 36 
L. T. Rep. N. 5. 388; 2 P Div. 118) followed. 
Turs was a motion in the Probate, Divorce, and 
Admiralty Division before the President, Sir 
James Hannen, by the plaintiffs, owners of cargo, 
in a consolidated action brought by the owners of 
the steamship Clymene, and the owners of her 
cargo, against the steamship Notling Hill, to refer 
back the report of the registrar and merchants on 

the grounds hereinafter set out. ME 4 
The action arose out of a collision which 

occurred in Gibraltar Bay, and, after the institu- 

tion of the suit, the defendants admitted their 
liability, and the plaintiffs’ claims were thereupon 
referred to the registrar and merchants. 

The claims brought into the registry by the 
owners of cargo, together with the facts of the 
case, were set out by the registrar in the following 
report: 

On the 27th Nov. 1882 the steamship Clymene, bound 
from Salonica to London with a cargo of maize and 
barley, arrived at Gibraltar. She was to have resumed 
her voyage on the 28th after taking in coal and water, 
but about 9.30 on that morning, as she lay moored along- 
side of & bulk taking in coal, she was run into by the 
steamship Notting Hill, which struck her on the port side, 
making a large hole abaft the fore rigging. In order to 
beach the vessel, her moorings were cut and her engines 
were put on full speed ahead, but she took the ground 
with nineteen feet of water round her, and the water 
rapidly flooded her from the stokehole hulkhead to the 
collision bulkhead and subsequently her forepeak, but 
did not enter her afterhold. The grain in the forehold 
was much damaged by the sea water, and whenthe hole in 


(a) Reported by J. P. AsriNALL, and F. W. Raixes, Esqra. 
Barristers-at-Law. 
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the vessels side had been pitched by divers the water waa 
pumped out and the damaged portion of the cargo was 
discharged into lighters with so much of the sound cargo 
as was deemed necessary to lighten the ship. The dis- 
charge of the cargo occupied about & fortnight, and the 
vessel having been temporarily repaired, the dry portion 
of the cargo was reshipped and the Clymene left Gibraltar 
on the evening of the 30th Dec. 

She arrived in London on the 5th Jan., and on or about 
the 15th, her remaining cargo having been diacharged, 
the ship was put into Limekiln Dock for permanent 
repairs, which were completed on the 2nd Feb. 1585. 

Claims for damage were brought in by the owners of 
the Clymene and the owners of her cargo. The ship- 
owners claimed (1) For the delay and temporary repairs 
at Gibraltar; and (2) for the permanent repairs and for 
the time occupied by them after the arrival of the vessel 
in the port of London. The charges at Gibraltar were 
found on the whole to be necessary and reasonable, and 
little deduction has heen made from them except from the 
remuneration claimed for the services of the ship’s agents 
there, the total amount charged for which exceeded 
96001. Of the expenses in London the charges for repairs 
in the engine room have been for the most part dis- 
allowed, as they were not proved to be consequent on the 
collision and apparently would have been needed inde- 
pendently of it in order to conform with the regulations 
under which the classification of the vessel could alone be 
maintained. Some deductions have also been made from 
the ships’ chandlers’ account for items which seemed not 
wholly chargeable to the collision, and for the value of 
damaged ropes and canvas, for which it was considered 
that credit ought to have been given. On the cargo- 
owner'solaim an important question arises. The cargo 
consisted of 4319 quarters of maize and 5309 quarters of 
barley, which had Wea shipped at Salonica in Nov. 1582. 
Of the maize 3317 quarters had been sold for arrival to 
Messrs, E. Gripper and Sons, and 1002 quarters to 
Messrs. Lock and Co. at the price of 34s. 103d. per 
quarter less freight and discount. Both sales were 
included in one contract made on the 20th Nov., seven 
days before the Clymene reached Gibraltar, by the terms 
of which the purchase money was payable on the 20th 
Feb. 1882, but in fact it was paid on the 6th Deo. pre- 
ceding, the amount actually paid, after deducting freight 
and discount, being 63180. 4s. 9d., or nearly at the rate 
of 30s. 2d. per quarter net. It should be added that ot the 
maize So bought Messrs. Gripper and Sons had, on the 
24th Nov., sold for arrival 100 quarters at 38s, and on 
the 27th Nov. 370 quarters at 38s, 6d. per quarter, but 
next day news having come ot the collision the sales 
were necessarily discontinued. 

Of the entire shipment of maize little more than one- 
half (2317 quarters) was delivered in London, the 
portion damaged by immersion having, by the advice ot 
the surveyors, been sold by auction at Gibraltar, where 
the net proceeds realised by the sale amounted to only 
70601. 7s. 8d., or, at the exchange of 3s. 101d. to the 
dollar, 13607. 10s. 5d. 

A further loss was sustained on the maize which was 
delivered in London. At the end of November, and 
early in December, the supply of maize in the London 
market was very small, and the prices were propor- 
tionately high, but from about the middle of December— 
chiefly in consequence it was stated, of importations of 
maize from America—there was a rapid and continued 
fallin prices, and consequently the maize, with which 
the Clymene arrived on the 8th Jan., only realised prices 
varying from 31s. 9d. to 33s. a quarter—in all 37141. 9s. 2d., 
of which, after payment of freight and other expenses, 
there remained a balance of only 32561. 9s. 2d., being at 
the rate of a little more than 28s. a quarter. 

The result was that the whole cargo of maize for which 
the claimants had paid 65181. 4s. 9d. realised only: (1) 
The damaged maize sold at Gibraltar, 13601. 10s. 5d. ; 
í2) The remainder delivered in London, 32560. 9s. 2d. = 
46161. 195. 7d. ; showing a loas of 19011. 5s. 2d. 

But the owners of the maize claimed a much larger 
sum. In estimating their loss they put the sound value 
of the cargo not at the price at which it had been bought, 
which was 34s. 104d. less freight and discount, but at 
40s, per quarter, on the ground that they might have 
obtained that price for it if there had been no collision, 
and if consequently the Clymene had arrived in London 
early in December instead of in January; accordingly 
they claimed the differenca between the value of the 
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: maize at 40s. per quarter (less freight and other charges 


which they would have had to pay on arrival) and the price 
actually realised, and they estimated the loss so sustained 
at 31162. 10s. 

As regards the maize which was delivered in London, 
whether the loss sustained by the owners be taken at 
the difference between the price paid by them for the 
cargo and the amount realised in London, viz., as the 
difference between that amount and the price which 
might have been obtained if the delivery of the cargo 
had not been delayed by the collision, ib, appears to me 
that in neither case can the claim be allowed consistently 
with the decision of the Court of Appeal in tho case of 
The Parana (3 Asp. Mar. Law Cas. 220, 399; 36 L. T. 
Rep. N. S. 388; 2 Prob. Div. 118). In that case the 
arrival of the ship having been delayed for more than & 
month in consequence of tho defective state of her 
engines, the owners of part of her cargo consisting of 
bales of hemp claimed the difference between the market 
value at the time when the hemp might have been sold 
if the ship’s arrival had not been delayed by the 
condition of her engines, and the market value at the 
time when the hemp was actually ready for sale, and it 
was held hy the Court of Appeal (reversing tie decision 
of the judge of the Admiralty Court, and confirming the 
registrar’s report) that the claim for loss of market could 
not be allowed, 

It waa objected by the plaintiff's soliciter that the 
claim in the case of The Parana (ubi sup.) was for 
damage arising from breach of contract, not, as in this 
case from a tort, and that consequently one of the 
grounds of the decision of the Court of Appeal, viz., 
that a fall in the market price could not have been in 
contemplation of the parties when the contract was 
made, does not exist in the present case, It was also 
urged that, as Messrs. Gripper and Sons had before 
hearing of the collision begun to sell the maize pur- 
chased by them at 35s. or 38s. 6d. per quarter, they would 
certainly, but for the collision, have continued to sell it 
at the same, or even a higher price, and would have dis- 
posed of all the maize before the market price fell—that 
the maize was in fact as good as sold at that price before 
the collision. But however great the probability that if 
the arrival of the Clymene had not been delayed by 
the collision the whole of the maize would have been 
sold at a considerable profit, it appears to mo that the 
loss of that profit is a loss of market which cannot be 
allowed unless the decision in the case of The Parana is 
applicable only to a claim for damages arising from a 
breach of contract, and not to & claim for damages 
arising from & tort. Looking to the grounds of that 
decision, I do not think that it is so restricted, for in 
either case the loss of market is an accidental loss, not 
necessarily or naturally consequent upon the delay in the 
arrival in the cargo, Neu: that delay has arisen trom 
the defective condition of the carrying ship, or from a 
collision caused by the wrongful act of another vessel. 
The allowance of such a claim would also be contrary to 
the long-established practice of the Admiralty Court. In 
the case of The Purana, Mr. Rothery, then registrar of 
the Admiralty Court, reported that, although the case of 
the loss of markets through the delay in the delivery of 
goods must frequently have arisen in the Admiralty 
Court, as for instance, when a vessel has been run into by 
another, and the delivery of the cargo has been delayed 
by the vessel having to put into port for repairs (the very 
ease now under consideration), yet he might say with 
certainty that no such claim had ever yet been 
preferred, certainly not during his experience of 
nearly twenty-four years as registrar of the court. 
This statement is referred to as follows in the judgment 
of the Court of Appeal: They (the registrar and 
merchants) said thatit had never beenthe practice in the 
Court of Admiralty to give such damages, and though it 
constantly happened that by accident such as collisions 
goods were delayed in their arrival it had never been the 
custom to include in the damages the loss of market, 
and we are of opinion that the conclusion which the 
registrar and merchants came to was right." I should 
add that I know of no later case in which such s claim 
has been allowed. In accordance, therefore, with the 
conelusion of the registrar in that case I have only 
allowed in respect of that portion of the maize which 
was delivered in London a sum which was considered 
sufficient to compensate the owners for the loss of 
interest on their capital during the delay in delivery. 
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To the damaged maize which was sold at Gibraltar s 
different rule applies. On that portion of the cargo the 
cost price has been allowed, with the addition of a sum 
to represent the merchant’s profit less the proceeds 
realised by the sale at Gibraltar, It might perhaps have 
been an equitable adjustment of the claims for the 
maize delivered in London, if the loss had been estimated 
in the same way by allowing a reasonable profit in addi- 
tion to the cost price, deducting, of course, the proceeds 
realised; bnt although this is a usual mode of 
computing the compensation due for cargo which has 
been totally lost, or which in consequence of a 
collision has been sold in damaged state, I am not aware 
that it has ever been adopted where the cargo has only 
been delayed in delivery ; and in view of the decision in 
the case of The Parana I do not feel myself at liberty to 
apply it to that portion of the maize which the Clymene 
ultimately brought to London. Theclaim of the owners 
of the barley which formed the remainder of the cargo 
has been dealt with in the same manner as the claims in 
respect of the maize. But on the barley the loss sus- 
tained through fall of market was comparatively insig- 
nificant, the market price having fallen only from 26s, 3d. 
to 25s. 3d. per quarter during the detention of the 
Clymene, consequently the disallowance on the claim of 
the barley owners is comparatively small. On the other 
hand, the claim for maize has been very largely reduced. 
This, however, is a case in which the reduction has been 
occasioned not by the fictitious or exaggerated character 
of the claim, but by the owners having included in it a 
loss of market actually sustained and for which they may 
not unnaturally have thought that they are entitled to 
compensation. In these circumstances I am of opinion 
that the owners of the maize as well as the other claim- 
ants in the case may be allowed the costs of the refer- 
ence, J. G. SMITH, Assistant Registrar. 


The following were the sums claimed and 
allowed to the plaintiffs: 


Claimed. Allowed. 
Messrs. Gripper and Co. ££ s. d. tene ds 
i 3116 100 180000 


maize) 
Messrs. Lock &nd Co. (do.) 
Messrs. Sturdy Bros. (barley) 2538 15 5 — 99700 0 


To this report Messrs. Grippper and Lock 
objected by way of motion, and filed the following 
objections : 

1. Because by the said report the plaintiffs are not 
allowed the profit in the said report called the loss of 
market actually sustained by them on the cargo of the 
Clymene, the plaintiffs will contend that they are 
entitled to 31167. 10s. or such other sums as the registrar 
and merchants may find or the actual profit or loss of 
market sustained by them in consequences of the said 
collision. 

2. The plaintiffs contend in the alternative that the 
registrar's report finding that they sustained an actual 
loss of 19011. 5s, 2d. (being the difference between the 
amount paid and the amount received by them for the 
sale of the cargo of maize), they are in any event entitled 
to be awarded the sum of 19011. 5s. 2d. instead of 18007. 
or 1011. 6s. 2d. more than is due to them by the said 
report, 

3. The plaintiffs will also contend as an alternative to 
objection No. 1, that in addition to the said sum of 
1010. 5s. 2d. they are further entitled to the sum of 
401. 3s. 1d. and 1541. 3s. 4d., together 1941. 6s. 5d., being 
tke actual profit made by them as stated in the said 
report on the sale of 100 quarters of maize at 38s., and 
310 quarters at 38s. Gd. 

4. The plaintiffs will also contend as a further alter- 
native to No. 1, that in acdition to the sums of 
1017. 5s. 2d. and 1941. 6s. 5d. they are entitled beyond 
those sums to a sum named in the registrar’s report as 
the merchants profit on the cargo sold at Gibraltar 
beyond the sums of 19011. 5s, 2d. 


J. P. Aspinall (with him Nelson) in support of 
the motion.—The plaintiffs are not excluded in 
this case from recovering for loss of market by the 
ruling in The Parana (3 Asp. Mar. Law Cas. 220, 
339; L. Rep. 2 P. Div. 118: 55 L. T. Rep. N.S. 32 ; 
36 L. T. Rep. N. S. 388). The Parana was a case 
of contract; this is & case of torb, and as such the 


tort feasor should be made liable tothe last farthing 
of damagearising from the tort. In The Parana it 
appeared that the arrival of the ship at the port 
where the goods were to be sold was incapable of 
being approximately ascertained. In that case 
and the present it is said that no such damage 
has been allowed in the Admiralty Registry. 
That arises from the fact that until recent years 
the Mediterranean carrying trade was dore 
entirely by sailing vessels the date of whose 
arrival could in no way be estimated. Now the 
trade is done by steamers, and their arrival can 
be estimated within a few hours, and they aré 
for the purposes of the market as punctual as the 
railway goods service, and in the carriage of 
goods by railway the respondents would clearly 
be entitled to damages for loss of market : 
O'Hanlan v. Great Western Railway Company, 6 
B. & 8.484, 
Damages for loss of charter-party by collision 
have been allowed in the Admiralty Registry : 
The Star of India, 1 P. Div. 466; 45 L. J. 102, 
Adm.; 35 L. T. Rep. N. S. 407; 3 Asp. Mar. Law 
Cas. 261; " 
Ths Consett, 5 P. Div. 229; 42 L. T. Rep. N. S. 33; 
49 L. J. 24, Prob.; 4 Asp. Mar. Law Cas. 230. 
This is in the nature of damages for loss of profite, 
andisan answer to the argument that po con- 
tingent profit should be allowed because an acci- 
dent might occur preventing the arrival of ship 
and goods, and consequently the earning of the 
profit. These goods were sold to arrive, and 
hence there was in existence an actual contract 
whereby the consignees would derive a profit in 
the same manner as shipowners would derive 
profit from a charter-party actually entered into. 


W. F. Phillimore and Barnes in support of the 
report.—The principle adopted by the registrar is 
the only correct one, when one looks at the deci- 
sion of the Court of Appeal in The Parana (ubi 
sup. It wil be seen that the decision there 
includes such cases as the present. The cases of 
The Star of India (ubi sup.), and The Consett are 
on quite a different footing from the present case, 
inasmuch as in those cases contracts had been 
entered into that a fixed sum should be paid for 
the carriage of goods. Here the amount sought 
to be recovered is too speculative. As pointed 
out in The Parana, loss of market under similar 
circumstances must have arisen thousands of 
times in the Admiralty Registry, and yet never 
once bas it been allowed. 


J. P. Aspinall in reply.—Although similar cases 
of loss of market may have come before the 
registrar, and never been allowed, if they have 
arisen since the steam carrying trade came into 
existence, it is submitted that this practice has 
been formed upon a mistaken view of the law. We 
are now trying to correct that mistake. 


Sir Jawzs HaNNEN.—1 have no hesitation in 
saying that if I oonsidered this case free from 
authority I should hold that the registrar’s report 
could not be supported. The difficulties which 
have been suggested in argument, and which 
were suggested in the case of T'he Parana (ubi 
sup.), I confess appear to me to be very far from 
conclusive upon the subject. There are unfor- 
tunately difficulties in every judicial investigation, 
but it is the duty of the tribunal, whether judge 
or jury, to overcome those difficulties and arrive 
at the conclusion which they consider proper. 
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And I must say it appears to me that the passage 
which has been read from Lord Blackburn’s judg- 
ment in O’Hanlan v. The Great Western Railway 
Company (ubi sup.) is applicable to all these cases 
where the question is what amount of damages 
should be allowed. He says: “ Setting aside all 
special damage," and no question of special 
damage was left to the jury, “the natural and 
fair measure of the damages is the value of the 
gooda at the place and time at which they ought 
to have been delivered to the owner. Now the 
value of the goods at the place of delivery must 
be the market price if there is a market there for 
such goods. If there is not, either from the 
smallness of the place or the scarceness of the 
particular goods, the value at the time and place 
of delivery wonld have to be ascertained as a fact 
by the jury, taking into consideration various 
matters, including any addition to the cost price 
and expenses of transit, the reasonable profits of 
the importer which are adjusted by what is called 
the higgling and bargaining of the market.” 
And so with regard to all these other cases which 
have been put, it would be a question for the jury 
or for the registrar and merchants to say whether 
they had the materials upon which to arrive at 
the conclusion as to what would have been the 
price realised had the vessel not been interrapted 
in her voyage in the manner in which she was. 

Nor can I regard the possibility of some other 
collision taking place as being worthy to be taken 
into consideration. That is a contingency which 
would happen in every case, and it would be com- 
petent forevery wrong-doer to say, “Oh! If I had 
not done you a wrong somebody else might have 
done it." ButI consider,as I havealready said, that 
with regret I feel myself bound by the authority 
of The Parana (ubisup.). Undoubtedly that case 
was one of contract, and therefore there is a dis- 
tinction between the present case and that, and if 
tbe present case should be taken to the Court of 
Appeal, Ishall be very glad if that court should 
feel itself justified in treating the distinction I 
have mentioned as a validone. But the reason 
why I do not feel myself justified in so treating 
it here is, that I find thet it was directly under 
the consideration of the court, In Mr. Rothery’s 
report he goes into the practice of the Admiralty 
Court during the whole time that he had been 
registrar, and refers to cases of collision, and his 
and the merchant's opinion is adopted and 
sanctioned by the Court of Appeal. *'They said,” 
I quote from the report, “that it had never been 
the practice im the court of Admiralty to give 
such damages, and though it constantly happened 
that by accidents such as collisions goods were 
delayed in their arrival, it never had been the 
custom to include in the damages the loss of 
market, and we are of opinion that the conclusion 
which the registrar and merchants came to was 
right.” Therefore, as I say, the distinction was 
directly under the attention of the court, and 
though the decision to this extent in The Parana 
is certainly not in accordance with my own view 
of the law, and I should decide this motion 
differently had I been free, yet I do not feel 
that I should be justified in acting in contraven- 
tion to what seems to me to be laid down in that 
case. 

With regard to the other points which have 
been made, Ldo nosthink that that evidencesupports 
them. I wasstruck at first with the fact that the 


registrar shows a loss of 1901L, whereas he only 
gives 18007., but thatisexplained. He is lamping 
together the two transactions when he worka it out, 
showing a loss of 19017., and there is nothing to 
show that his computation is incorrect, if you 
separate the two portions of maize, viz., that 
which was sold at Gibraltar being damaged from 
that which was sold in London. He has in effect 
said, considering himself bound by the decision in 
The Parana (ubi sup.): “It is impossible to 
establish any loss on the goods which were 
brought to London, because whatever they sell 
for is to be treated as their proper price, and so 
there never could be a loss." That is one of the 
anomalies, shall I say, which the rule of law, a8 
laid down, leads to. But then, with regard to the 
maize sold at Gibraltar, he has allowed a profit 
with interest. Why he has done so it is not 
shown, and has only been worked out by Dr. 
Phillimore from conjecture; but there is nothing 
to show that he has not done that which he 
alleged he has done, and I do not doubt therefore 
he has done it, viz., allowed on the maize sold at 
Gibraltar a profit with interest. Then with 
regard to the portions which were resold, that 
really rests upon the conjecture of Mr. Aspinall. 
There is nothing to show that there has been any 
actual loss on the sale in any other sense than 
that there has been a loss on the whole cargo in 
not being able to get that which buyers would 
have been willing to give if it had arrived in 
time. The phrase “on arrival” would naturally 
import that such goods only were sold as should 
arrive in that ship. If it were so, then I do not 
know any reason why these goods should not 
have been taken by the buyer, but it is sufficient 
to say that there is nothing to show that there 
has beon any legal lose which can be put on the 
same footing as & loss of charter-party, which has 
been already entered into. That disposes of all 
the points in the case, and for the reasons I have 
given I must confirm the registrar's report, and I 
suppose I must say with costs. 


From this judgment the plaintiffs now ap- 
pealed. 


April 30.—Aspinall and Nelson (C. Hall, Q.C. 
with them) for the appellants.— The learned judge 
in the court below based his judgment on the case 
of The Parana (ubi sup., which he considered 
applicable to this case, and therefore binding upon 
him. But the distinction between that case and 
the present is, that that oase was one of contract 
and this is one of tort. This distinction the 
learned judge considered to be a valid one, but 
nevertheless a distinction to which he felt unable 
to give effect on account of The Parana. In this 
case the goods were being sold to arrive, and they 
arrived long after the time ab which, bat for the 
collision, they would have arrived; in the mean- 
time the market had gone down. [Bowen, L.J.— 
And therefore, if when goods arrive by sea they 
are uot necessarily to be sold on arrival, damages 
in that case do not flow. Brett, M.R.—But if 
the market goes up instead of falling, would not 
the damages be less?] Where a person bought 
goods and resold them at a profit before delivery, 
and the goods were not delivered, the vendor was 
held entitled to recover the price at which he bad 
resold them : 

France v, Gaudet, L. Rap. 6 Q. B. 199. 


MARITIME LAW CASES. 


245 


Cr. or ArP.j 


Pnurrrs, STOKES, AND Co. v. CoMBER. 


(Cuan. Drv. 


The distinction between carriage of goods by sea 
and by land is one of degree, not one of principle. 
The regularity with which steam-vessels arrive 
within a few hours of acalculated time has reduced 
this distinction to a vanishing point. There is no 
doubt that in the carriage of goods by land 
damages for delay are recoverable: 

MAE v. Great Western Railway Company (ubi 

sup.). 

Such damages ought therefore to be recoverable in 
cases like the present. There are cases recorded in 
the Admiralty Registry where such damages have 
been allowed by the registrar and merchants. The 
other cases cited below were also mentioned. 


W. G. F. Phillimore and Barnea, for the respon- 
dents, were not called upon. 


Brert, M.R.—The only question in this case is 
whether the damages claimed for delay in the 
arrival of the goods are too remote. The rule 
with regard to questions as to remoteness of 
damage is precisely the same whether the damages 
are claimed in respect of contract or in respect of 
tort, and it has been so laid down in Hadley v. 
Bawendale (9 Ex. 341; 23 L. J. 179, Ex.) and other 
cases. In Mayne on Damages, p. 39,it is thus 
laid down: “ The first and in fact the only inquiry 
in all these cases is, whether the dumage com- 
plained ofis the natural and rensonable result of 
the defendant's act; it will assume this character 
if it can be shown to be such a consequence as in 
the ordinary course of things would flow from 
the act, or in cases of contract if it appears to have 
been contemplated by both parties." The latter 
part of this is only a repetition of the phrase in 
Hadley v. Bawendale (ubi sup.) which has since 
been frequently criticised. In that case the 
goods were delivered to a carrier with notice of a 
contract which made the delivery of the goods 
within a certain time an essential part of the con- 
tract. We have to apply that rule here, as to the 
point whether the damages are too remote. 

The very point was dealt with in The Parana 
(ubi sup. where the question arose as to the 
application of the rule in the case of loss of 
market through delay, occasioned by a collision, 
though it was not the point in the actual decision. 
Mellish, L.J. there said that loss of market in the 
sense that you are entitled to the difference 
between the price when the goods arrived and the 
price when they ought to have arrived is on an 
ordinary voyage so uncertain that it cannot be 
the natural and reasonable consequence in every 
And I am of opinion therefore that it is 
not the natural and reasonable result of a 
collision at sea. He said that loss of market 
by delay arising from a collision was too remote 
to be taken into account as a head of damage 
when damages are claimed in respect of a collision. 
That is an authority absolutely binding upon us. 
For my part I do nob wish to say that if I had 
had to decide that case I should have decided it 
differently. I can see no distinction between the 
principles there laid down and those which we 
have new to apply. It is true, that was an action 
of contract, and here the question arises in tort; 
but in the passage I have quoted from Mayne on 
Damages, which is founded on the case of Hadley 
v. Baxendale (ubi sup.), no distinction is made 
between the two kinds of actions in considering 
the natural and reasonable result of an act. I 
say therefore, upon the question of remoteness of ! 


case. 


damage, there is no difference between actions 
upon contract and those not upon contract. As 
to the question whether the market value of the 
goods is to be taken upon the day of collision, it 
appears to me that it cannot be so taken—cer- 
tainly not in this case, because no damage has 
been done which has not been allowed for except 
damage by delay, and that damage by delay does 
not occur upon the day of collision. 

Bowen, L.J.—I am of the same opinion. 

Fry, L.J.—I am of the same opinion, consider- 
ing myself bound by the case of The Parana. 

Appeal dismissed. 


Solicitors for the appellants, Lowless and Co. 
Solicitors for the respondents, Stokes, Saunders, 
and Stokes, agents for Hill, Dickinson, and Light- 
bound. 
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HIGH COURT OF JUSTICE. 


CHANCERY DIVISION. 
May 6, 8, and 12, 1884. 
(Before Bacon, V.C.) 
PHELPS, STOKES, AND Co. v. ComBER. (a) 


Bills of exchange—Counterfoils—Bills of lading— 
Consignor and consignee— Appropriation of ship- 
menta to meet bills—Agent of two firms-— Notice. 

Johnsion, Pater, and Co., merchants, of Pernambuco, 
ordered goods of their agents Samuel Johnston 
and Oo., of Liverpool, the principle partner in 
both firme being the same individual. 

The Liverpool firm sent the order to their agent at 
New York, who bought the goods, and sent them 
and the bills of lading to Pernambuco. 

In order to pay for thegoods, theagent drew bills of 
exchange on the Liverpool firm, and sent the bills 
with counterfoils attached to Liverpool. , 

Each counterfoil was headed as follows, “ Advice of 
draft. To Messrs Samuel Johnston and Co., 
Liverpool,” and after stating the number, date, 
andamount of the draft, and the shipments against 
which it was drawn, concluded as follows, “ Please 
protect the draft as advised above and oblige 
drawer.” 

Samuel Johnston and Co. accepted the bille, and de- 
tached the counterfoils. - 

The agent sold the bills to bankers in New York 
shortly before the Liverpool firm stopped payment. 

The agent gave notice, by telegram, of the jailure, 
to the Pernambuco firm. 

The Pernambuco firm received the proceeds of the 
sale of the goods, and applied them in payment of 
the balance due to them from the Liverpool firm. 

Held, on action by the bankers against the Pernam- 
buco firm for payment of the bills, or an account, 
that there was no appropriation of the shipments, 
nor of the proceeds uf the sale thereof, to meet the 
bills of exchange. 

Tue plaintiffs in this action were bankers at New 

York, and the defendant, atthe time of the trans- 

action in dispute, was carrying on business as a 

merchant at Pernambuco under the name of John- 

ston, Pater, and Co., and at Bahia under the name 

of Johnston, Comber, and Co. In May 1879 

Samuel Jobnston and Co. were the bankers and 

agents at Liverpool of Johnston, Pater, and Co. 

and Johnston, Comber, and Co., and R. B. Borland 


(a) Reported by Francis E, Avy, Esq., Barriater-at-Law. 
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was general agent in New York of all the three 
firms. 

In May 1879 the Pernambuco firm ordered the 
Liverpool firm to send certain goods to them for 
some of their customersin Brazil; the Liverpool 
firm sent the order to R. B. Borland, who bought 
the goods in New York. 

R. B. Borland sent the goods, and the bills of 
lading, by the steamship Glensannoz,.tio Pernam- 
buco, and to pay for the goods drew three bills of 
exchange upon the firm of Samuel Johnston and 
Co. One numbered 401 was dated the 9th May 
1879, and was drawn for a sum of 15007. payable on 
the 23rd July 1879, and the other two, numbered 
respectively 402 and 404, were dated the 16th May 
1879, and drawn for sums of 15001. and 20001. 
respectively payable on the 30th July 1879. 

There was attached to each of the said bills, at 
the time when the same was drawn, a counterfoil, 
with a perforated line between the bill and the 
counterfoil. 

Each counterfoil was headed as follows, ** Advice 
to draft. To Messrs Samuel Johnston and Co., 
Liverpool," and after stating the number, date, 
and amount of the draft, and the shipments 
against which it was drawn, concluded as follows, 
“Please protect the draft as advised above and 
oblige drawer.” 

R. B. Borland sent the bills of exchange, and 
copies of the bills of lading, to Samuel Johnston 
and Co., and meantime sold the bills to Phelps, 
Stokes, and Co. in New York. 

Samuel Johnston and Co. accepted the bills, and 
detached and retained the counterfoils. 

On the 10th June 1879 Samuel Johnston and 
Co. stopped payment, and immediately on ascer- 
taining this {act the plaintiffs and the said R. B. 
Borland telegraphed to Pernambuco, informing 
Johnston, Pater, and Co. (who had beer: previously 
instructed as to the purchase and shipment of the 
gooda,and as to the three bills being drawn against 
and charged on the said goods) that they must 
hold the said shipments by the Glensannow, and 
the proceeds of the sale thereof, as security to the 
plaintiffs as the holders of the bills. The telegram 
was as foliows: 

Having pledged documents and shipment Glensannow 
hold proceeds subject order Phelps, Stokes, and Co. and 
Bank British North America, 

The Glensannow arrived at Pernambuco, and 
the defendant, or his firm of Johnston, Pater, and 
Co., after receiving the telegram, obtained posses- 
sion of the goods, transferred them to the Bra- 
zilian purchasers, and received the proceeds and 
applied the same in the payment of the balance 
due to them from the Liverpool firm. 

The plaintiffs claimed payment of the bills, or 
an account, and an order for payment out of the 
proceeds of the goods, and a receiver. 

The defendants denied that R. B. Borland was 
agent of the three firms, or had authority to 
piedge the goods. 

By an agreement made the 11th Dec. 1877, be- 
tween Carruthers Charles Jobnston, of Liverpool, 
of the one part, and Robert Bell Borland ot the 
other; after reciting that C. C. Johnston was de- 
sirous of appointing the said R. B. Borland as 
agert to represent the partnership firms of Samuel 
Johnston und Co. of Liverpool, Johnston, Pater, and 
Co. of Pernambuco, and Jobnston, Comber, and 
Co. of Bahia, on commission in the United States 
of America for the term of five years from the Ist 


| Jan. 1878, upon the terms and conditions therein- 
after contained, it was agreed between the parties 
bhereto as follows: 

That the said R.B. Borland shallfor and during the 
period of five years from the said first day of Jan. 1878, 
enter into the service of the said C. C. Johnston, and 
well and faithfully act for him as agent on commission, 
as may from time to time be required by him the said C. C. 
Johnston, in the United States of America, and shalland 
will, during the said term, diligently attend the business 
concerns of the said C. C. Johnston, and the said firma of 
Samuel Jobnston and Co., Liverpool, Johnston, Pater, 
and Co., Pernambuco, and Johnston, Comber, and Co., 
Bahia. That all business transactions by the said R. 
B. Borland on behalf of the said firms shall be charged 
by commission only, in conformity with the rates which 
have been heretofore charged by the said R. B. Borland 
since Jan. 1, 1873, under a written agreement and power 
bearing date 28th Doo. 1872. Provided, however, that in 
cases of mutual agreement, the scale of commissions may 
be modified by the parties to this agreement as circum- 
stances warrant. 

That the said R. B. Borland shall not enter into 
any speculative business whatever, but confine himself 
entirely to that of commissions only, and in case of 
any other commissions being offered to him by other 
firms, he shall firat submit the same for the approval of 
the said C. C. Johnston, in writing, before proceeding 
with ihe transaction thereof. 

That the said R. B. Borland shallbe at liberty to make 
advances on shipments of produce consigned to the said 
C. C. Johnston, to the extent of not exceeding three- 
fourths of the net value thereof, and he is hereby author- 
ised and empowered to draw on the said Samuel Johnston, 
and Co. for tho amount of all such advances, and also for 
the amount of any orders given by the said firms of 
Samuel Johnston and Co., Johnston, Pater, and Co., 
and Johnston, Comber, and Co. 

That the said R. B. Borland ehall use his best endea- 
yours and utmost exertions in obtaining consignments 
o and orders for produce, in connection with the said 

rms. 

Charles Carruthers Jobnston was alleged by 
the plaintiffs to be the chief partner in all the 
threo firms, and the evidence of W. H. Brown, 
the broker who sold the bills of exchange, and of 
S. P. Slater, clerk of the plaintiffs who bought 
them, and also of one of the partners of the plain- 
tiffs’ firm, was taken in New York before exam- 
iners, with a view to show that the plaintiffs 
bought the bills on the understanding that the 
goods shipped by the Glensannox were appro- 
priated to meet the bills. 

The evidence of R. B. Borland was also taken on 
this point, and on behalf of the defendants, to show 
that pressure was put upon him by the plaintiffs 
to send the telegram of the 10th June 1879. 

C. ©. Johnston, Thomas Comber, and Thomas 
Comber Griffiths were also examined in England 
with regard to the connection of the three firms. 
and the authority of R. B. Borland to act as 
agent for them, or to pledge the goods. 


R. T. Reid, Q.C., M.P. and Northmore Lawrence 
for tho plaintiffs The question to be decided in 
this action is, whether Borland had authority to 
create any charge on the goods consigned by the 
Glensannoz, or on the proceeds of the sale of them, 
whether he purported to create such charge, and 
whether the plaintiffs bought the bills of exchange 
on the faith of his making such charge. The 
agreement of the llth Dec. 1877 made Borland 
agent of the three firms, and under it he had 
authority to pledge the goods, and the evidence of 
Brown and Slater showed that the bills of exchange 
were purchased on the faith of Borland pledging 
the goods, and being authorised to do so. In 
Frith v. Forbes (7 L. T. Rep. N. 8.261; 4 De G. F. 
& J.409) the court held that there was appro- 
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priation of cargo to meet bills of exchange. 
parte Carruthers (3 De G. & Sm. 510) was a differ- 
ent case. In Robey and Oo. Perseverance Iron- 
works v. Ollier (27 L. T. Rep. N. 8. 362; L. Rep. 7 
Ch. App. 695) Frith v. Forbes was discussed, and 
the references to that case in the judgments of 
James and Mellish, L.JJ. are in our favour. Then 
the defendant received the goods, after notice that 
they were purchased by means of the bills of ex- 
change, and that they were pledged to meet the 
bills. It was not competent for them to receive 
the goods and dishonour the bills. There was a 
clear intention that there should be an equitable 
lien on the cargo. All the three firms had notice 
of the transactions. 


Marten, Q.C. and F. Thompson for the defen- 
dants.—The letters of advice on the counterfoils, if 
purporting topledge the goods, were only asecurity 
to Samuel Johnston and Co. The letters of advice 
were detached by Samuel Johnston and Co. when 
they accepted the bills, and could confer no bene- 
fit upon the plaintiffs. The plaintiffs had nothing 
to rely upon but the credit of the acceptors of the 
bills. If the bills of lading are not annexed to the 
bills of exchange, the only security is the credit of 
the acceptors : 

Robey and Co. Perseverance Ironworks v. Oliver, 27 

L. f. Rep. N.S, 302; L. Rep. 7 Ch. App. 695. 

In the present case the bills of lading had gone 
to Pernambuco. [Bacon, V.C.— The question I 
have to decide is, whether from all the documents 
Borland had the power to make, and did make, an 
equitable assignment.) The advice and draft on 
the counterfoil does not amount to an equitable 
assignment. The bills of lading and the goods 
went to Pernambuco; it is clear that no charge 
was intended: 

v) iii Ex parte Arbuthnot, L. Rep.3 Ch. Div. 


In parte Banner; Re Tappenbeck, 34 L. T. Rep. 
N. s. 199; L. Rep. 2 Ch. Div. 278. 

There was no appropriation to meet the bills, there- 
fore no equity arose in favour of the holders 
of the bills to have the proceeds applied in pay- 
ments of the bills under the doctrine of Ev parte 
Waring there referred to. No specific lien was 
given to Borland on the goods or the proceeds 
of the sale of them : 

Thomson v. Simpson, L. Rep. 5 Ch. App. 659. 
As to Brown and Slater, a conversation between 
them could not alter the letter of advice: 

Citizens Bank of Louisiana v. First National Bank of 

New Orleans, L Rep. 6 E. & Ir. App. 352. 

As to the agreement of the 11th Dec. 1877, there 
was no authority given by that to Borland to give 
any pledge in respect of goods bought by him in 
New York on commission. In executing orders 
Borland might draw to the full amount, but he 
had no authority to pledge the goods. The evidence 
of Carruthers Charles Johnston showed that he 
never authorised Borland to make any pledge or 
charge in respect of the goods ordered, or in re- 
spect of the proceeds of the sale of the goods. The 
counterfoils were merely letters of advice, as 
between the drawer and drawee of the bills of ex- 
change, and the plaintiffs could not have the benefit 
ofthem. Mr Johnston said that, though ke was part- 
ner in all the three firms, he did not communicate 
the agreement of the 11th Dec. 1877 to the Pernam- 
buco and Bahia firms. Primd facie there was no 


intention of appropriation. As to the conversation | 


Ex | between Slater and Brown, general information 


was given to Slater, the buyer, on behalf of Phelps, 
Stokes, and Co., that the bills were drawn against 
consignments for the purpose of showing that the 
bills represented hond fide transactions, but no 
specific information was given by Brown, the 
broker, as to shipment against which the bills 
were drawn. The mere fact of the bills being 
drawn agains goods does nof, of itself create a 
charge; and, in this case, the parties never in- 
tended, and never did create a charge. 


R. T. Reid, Q.C. in reply.—Frith v. Forbes 
(sup.) is in our favour, and Robey and Co. Perse- 
verance Ironworks v. Ollier (sup.) differs from the 
present case in that here it was impossible for the 
bills of lading to be sent with the bills of exchange; 
the bills of lading had to accompany the goods to 
Pernambuco. In Ez parte Banner; Re Tappenbeck 
(sup.) the doctrine of Ee parte Waring was intro- 
duced by the circumstances of the bankruptcy. 
He referred to 

Re Entwistle; Bx parte Arbuthnot (sup.); 

Rankin v. Alfaro, 36 L. T. Rep. N.S. 529; L. Rep. 

5 Ch. Div. 786, 

As to the counterfoils, why were they ap- 
pended except to show that the bills were 
drawn against the shipments? As to the evi- 
dence, both Brown and Slater thought that the 
bills were drawn against shipments, and that there 
was an hypothecation. If on the facts it was 
the intention of Brown and Slater that there 
should be an hypothecation, that disposes of the 
question of law. Then the defendant says thab 
Borland had no authority to pledge the goods, but 
by the agreement, and on the evidence, he clearly 
had authority, and all the firms had notice. Then 
the defendant, if he refuses to pay the bills of ex- 
change, ought to give up the bills of lading: 

Shepherd v Harrison, 1 Asp. Mar. Law Cas. 66; 24 

L. T. Rep. N. 8.857; L. Rep. 5 H. of L. 116. 

If the principal takes the bills of lading from 
his agent, he must take the bills of lading subject 
to the charge made by the same agent in favour of 
the acceptors of the bills of exchange. Borland 
was entitled to raise money by pledging the goods, 
and his principals are bound by his acre. 


Bacos, V.C.—The course of mercantile busi- 
ness with regard to specific appropriation is well 
known, and in the present case I must rely upon 
the facts, the law upon the subject being plain. 
Johnston and Co. were merchants at Liverpool, 
and also at Pernambuco under another firm 
name. They employed Borland as their agent in 
New York. The firm at Pernambuco wrote to the 
firm at Liverpool desiring a purchase to be made 
in the United States, and the Liverpool firm sent 
the necessary instructions to Borland. He with- 
out any funds or credit that I know of, had to pay 
for the goods purchased and ship the goods to 
Pernambuco. Acting within the scope of his au- 
thority, he drew bills on the Liverpool house, and 
to each of these bills was attached g counterfoil 
stating the particulars of the draft, and of the 
shipments against which it was drawn. His duty 
being to charge the Liverpool firm with a com- 
mission, he drew the bills and sent them to that 
firm for acceptance. In the meantime he sold the 
bills of exchange to the plaintiffsin New York, 
and he had to transmit the bills of lading to his 
principals at Pernambuco. It was impossible 
that the bills of lading could go to Liverpool, for 
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they had to accompany the goods to Pernambuco. 
There was no hypothecation of the bills of lading 
to the plaintiffs or any one else. It was said the 
plaintiffs had & charge on the proceeds of the 
goods, but there was no intention on the part of 
any of the three firms, or their agent, to create a 
charge in favour of the plaintiffs. By his letter 
Borland merely aaid, “ You may properly accept 
the bills of exchange because I have shipped the 
goods." The plaintiffs relied on the-solvency of 
the Liverpool firm, and the counterfoils only 
meant that the shipments had been made. 
When the bills were presented for acceptance, 
Samuel Johnston and (o., as the drawees of the 
bills, kept the counterfoils. The firm at Per- 
nambuco did not receive any notice of the 
particulars of the bills. They only knew the 
goods had been purchased, for they received the 
mode, and the bills of lading, which were in- 

rsed in favour of the purchasers, who it ap- 
peared paid the money to the firm at Pernambuco. 
The plaintiffs said that the Pernambuco firm 
should have applied the proceeds of the goods in 
discharge of the bills, but there was no contract 
whatever to this effect. The evidence of Brown 
and Slater, and the telegram of the 10th June 
1879, carry the case uo further. I find nothing 
in the shape of an appropriation for payment of 
the bills out of the proceeds of the goods. 

Tt appears to me that the case is entirely covered 
by the decision of the Court of Appeal in Ex parte 
Banne; Re Tappenbeck (34 L. T. Rep. N. S. 199; 
L. Rep. 2 Ch. Div. 278). As regards the counter- 
foil, it is impossible to say that it has in terms any 
application to particular goods. The only meaning 
of it is that “ when you have accepted the bills you 
will have become purchasers of the goods I have 
ordered for you," In my opinion it is quite clear 
that a charge by the counterfoil upon the goods 
cannot be sustained, and is altogether contrary to 
established law. J much regret the decision at 
which I haveto arrive in this case, for it is fair 
justice and honesty on the one side, and Jaw on 
the other. What is the real nature of the case? 
Johnston and Co. of Pernambuco on the one side, 
and Johnston and Co. of Liverpool, the same John- 
ston on the other; Johnston and Co. of Pernam- 
buco received the proceeds of these goods, and 
thereout paid the debt dueto them from Johnaton 
and Co. of Liverpool, and ignored the plaintiffs’ 
just claim altogether. A more unfair and unjust 
transaction could not be, but I feel bound by au- 
thority to hold that there is not sufficient in tho 
case to amount either to an hypothecation of the 
goods, or a charge on the goods, though I am very 
sorry so to decide. The action must therefore be 
dismissed. 


Marien, Q.C.— With costs ? 


Bacon, V.C.—Samuel Johnston bas acted two 
parts, and the defendant has got the money in his 
pocket, and has succeeded in retaining it. I dis- 
miss the action, but will make no order as to costs, 
for the whole transaction is a plain dishonesty, 
and I hope theexample will not be followed; 
Samuel Johnston of Pernambuco, and Samuel 
Jobnston of Liverpool, have received the plaintiffs" 
money, and kept it. 

Solicitors: Hollams, Son, and Coward; Field, 
Roscoe, and Co., for Bateson, Bright, and Warr, 
Liverpool. 


QUEEN’S BENCH DIVISION. 
March 10 and May 30, 1884. 
(Before Lord Cotrripez, C.J. and Matuew, J.) 


Tae Mersey Docks AND HARBOUR BOARD v. 
THE OVERSEERS OF LLANEILIAN. (a) 


Lighthouse — Poor - rate — General lighthouse 
authority — Part of tower used as telegraph 
atation—“ Beneficial occupation” — Adjoining 
bwildings— Merchant Shipping Act 1854 (17 & 18 
Vict. c. 104), s. 430. 

The appellants appealed against a poor rate made 
by the respondents in accordance with a supple- 
mental valuation of rateable hereditaments in the 
parish of Llaneilian, wherein the appellants were 
assessed in respect of a lighthouse, telegraph 
station, houses, buildings, and land at Point 
Lynas, at the gross estimated value of 305l., and 
rateable value of 244l. 

The appellants were incorporated as a body of public 
trustees by the Mersey Docks and Harbour Act 
1857, and the property, powers, rights, and privi- 
leges of the Liverpool Dock Trustees, including 
the right to levy certain harbour and light dues 
on vessels entering the port of Liverpool, were 
vested in the appellants. The tolls were so fixed 
that with the other receipts of ihe appellants 
applicable to conservancy purposes they should not 
be higher than necessary for conservancy ew- 
po and therefore no profits were receivable 

y the appellanta from the occupation of any of 
the property. 

The lighthouse consisted of a tower and a dwelling- 
house adjoining. In the tower there was the light- 
room, which contained the flash-light with clock- 
work for regulating the flashes, and also æ room 
used for working a telegraph wire which was one 
of the connections of the wire from Birkenhead 
to Holyhead, maintained by Her Majesty's Post- 
master-General for the exclusive use of the ap- 
pellants under an agreement. The dwelling- 
house adjoining the tower and the other premises 
were occupied by the light-keepers as servants of 
the appellants. 

The tower of the lighthouse had no occupation 
value except as a lighthouse and as a telegraph 
station. 

The appellants contended that it was not rateable, 
on the ground that it was exempted by the 430th 
section of the Merchant Shipping Act 1854, and 
that it was not and could not be the subject of 
any beneficial occupation, and they contended that 
the premises other than the tower ought to be 
assessed upon their value to be let from year to 
year, supposing they were not used for the light 
or telegraph, but were disconnected therefrom and 
applied to any other purgoses for which they 
might be available. 

The respondents contended that the whole of the 
premises ought to be assessed upon their existing 
value to the emisting occupiers. 

Held, that the tower was incapable of profitable 
occupation as a lighthouse, but it being also used 
as a telegraph station, it was in that respect cap- 
able of a beneficial occupation, and therefore rate- 
able, and that,with respect to the adjoining houses, 
it having been found as a fact that their value 
was enhanced from being used in connection with 
the tower, the assessment made on that footing. 
was correct. 


(a) Reported by H, D, Boxszv, Esq., Barrister-at-Law. 
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Held, also, that the 430th section of the Merchant 
Shipping Act 1854 did not apply, and was 
applicable only to lighthouses under the control 
of general lighthouse authorities. 


Case stated under 12 & 13 Vict. c. 45, s. 11, the 
material part of which is as follows :— 


1. In Aug. 1879 the respondents made a sup- 
plemental valuation list of rateable hereditaments 
in the parish of Llaneilian, in the county of 
Anglesey, and therein assessed the appellants in 
respect of a lighthouse, telegraph station, houses, 
buildings, and land. at Point Lynas, at the gross 
estimated value ot 3051., and a rateable value of 
2441, The assessment committee of the Anglesey 
Union confirmed the assessment. 

2. On the 19th May 1882 the respondents 
made a poor rate for the said parish, in accord- 
ance with the said supplemental valuation list. 
The appellants gave notice of appeal to the 
quarter sessions for the county of Anglesey 
against the rate, whereupon this case was stated 
by the consent of the parties and by order of one 
of the judges of the Queen's Bench Division. 

3 and 4. Prior to the year 1857, the docks ab 
Liverpool were vested in the corporation, under 
the name of the "Trustees of the Liverpool Docks, 
who were empowered to levy certain dues on 
vessels entering the port of Liverpool, and 
amongst others, certain harbour and light dues. 
The appellants were incorporated as a body of 
public trustees by the Mersey Docks and Harbour 
Act 1857, and amongst other matters the pro- 
perty powers, rights, and privileges of the Liver- 
pool Dock "Trustees, including the right to levy 
dues as aforesaid, were transferred to the appel- 
lants, who are now regulated by the said Act of 
1857; the Mersey Dock Acts Consolidation Act 
1858; the Mersey Docks (Ferry Accommodation) 
Act 1860; the Mersey Docks (Various Powers) 
Act 1867; the Mersey Docks (Liverpool River 
Approaches) Act 1871; the Mersey Docks Act 
1874, and other statutes. 


5. By sect. 54 of the said Act of 1857: 


The following account shall be kept separately, and 
shall be dealt with aa distinct sources of income and ex- 
penditure (that is to xi : 

(1.) An account of all sums received and disbursed by 
the board in reapect of the following matters, and here- 
inafter called ‘‘ conservancy receipts" and ‘‘ conservancy 
expenditure; ’’ thatis tosay, in respeot of the maintenauce 
of buoys, landmarks and telegraphs, the expense of 
lights and lifeboats, the expense of the marine surveyor, 
the expenses to be incurred as hereinafter mentioned, 
with the consent of the Commissioners for the Conser- 
vancy of the River Mersey, in improving of the port of 
Liverpool, or the navigation of the river Mersey, the ex- 
penses to be incurred in the exercise of the jurisdiction 
hitherto vested in the corporation of appointing a water 
bailiff and removing sunken vessels and other impedi- 
ments to the navigation. 

(2.) An account of all sums received and disbursed by 
the board in the exercise of the powers hitherto vested in 
the Liverpool Pilotage Commissioners, hereinafter called 

* pilotage receipts ” and '* pilotage expenditure.” 

(3. An account of all other sums received and dis- 
bursed by the board in pursuance of this Act, and here- 
eee, called ‘‘ general receipts ” and “general expen- 

itura.” 


By sect. 55 of the sume Act: 


The board may, with the consent of the Conservanoy 

ommissioners, apply any portion of their general re- 
Ceipts, after providing for the expenses and charges in- 
cidental to the Mersey Dock estate, in improving the port 
of Liverpool or the navigation of the river Mersey ; they 
may also increase or diminish and again increase any 
rates or dues leviable by them in pursuance of this 


Act, either generally or in respect of any particular 
articles. 

And sect. 56 of the same Act: 

The following rules shall be observed by the board 
with respect to the moneys received by them under this 
Act (that is to say): - 

(1.) The conservancy expenditure shall be defrayed 
out of the conservancy receipts. 

(2.) The pilotage expenditure shall be defrayed out of 


the pilotage receipts. 4 ) 

(3.) No portion of the conservancy receipt or pilotage 
receipts shall be applied in aid of the general expen- 
diture. 

(4.) No sums shall be payable in respect of dooks by 
any vessel that does not use the same. I 

(5.) Save as by this Act provided no moneys receivable 
by the board shall be applied to any purpose, unless the 
game conduces to the safety or convenience of ships fre- 
quenting the port of Liverpool, or facilitates the shipping 
or unshipping of goods, or is concerned in discharging a 
debt contracted for the above purposes. 


6. Certain lighthouses, lightships, buoys, bea- 
cons, landmarks, seamarks, and lifeboats, and 
lifeboat-houses became vested in the appellants on 
their incorporation. By sect. 104 of the said Act 
of 1858, the appellants wereempowered to purchase 
land in convenient situations for the erection of 
lighthouses, and by sect. 156 of the same Act 
they are empowered to establish and to alter or 
remove floating lightships in or near the sea 
channels within or near the port of Liverpool, 
subject as to the erection or removal of light- 
houses, and the placing or removal of lightsbips, 
to the sanction of the Trinity House. Under the 
said Acts, and the Merchant Shipping Act 1854, 
s. 394, the appellants may not discontinue any of 
their lighthouses without the sanction of the 
Trinity House. | 

10. By sect. 238 of the said Act of 1858, cer- 
tain rates called harbour rates, specitied in sche- 
dule D. to that Act, were made payuble to the 
appellants in respect of all vessels coming into or 
going out of the port of Liverpool, and not enter- 
ing into the docks, according to their tonnage, 
burthens, and to their respective voyages. By 
sect. 3 of the Mersey Docks Act 1874 the harbour 
rates set forth in the schedule to that Act were 
substituted from and after lat Oct. 1874 fov the 
said rates in schedule D. to the Act of 1858, and 
it was provided that the appellants might when 
and as they should deem it expedient so to do 
from time to time lower and again advance these 
rates, but so that the same should never exceed 
the amounts mentioned in the schedule to that Act, 
and so that the same when so lowered or advanced 
should not be with the other receipts of the board 
applicable to conservancy account higher than 
was necessary for the purposes of conservancy 
expenditure. The harbour rates actually levied 
have been about one half of those mentioned in 
the said schedule. g “ : 

11. By sect, 230 of the said Act of 1898, certain 
dock tonnage rates shown in schedule B. to that 
Act were made payable to the appellants on all 
vessels entering into or leaving the docks, accord- 
ing to their tonnage, burthens, and according to 
their respective voyages. These rates included 
dock dues, lighthouse dues, and floating-light 
dues, as shown in the said schedule. By sect. 
270 of that Act the appellants were empowered 
from time to time to lower all or any of the 
rates mentioned in the said schedule B., and again 
to advance them. The lighthouse dues and float- 
ing-light dues included in the dock tonnage 
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OPD AS o s a a aaa an 
rates were kept separate from the dock dues | the said lighthouse and of some adjoining land, 


and were carried to conservancy account and 
applied for conservancy purposes, but by sect. 9 
of the said Act of 1874 it was provided that 
they should no longer be so dealt with, and 
should be deemed part of the receipts applicable 
to the general expenditure. 


12. By sect. 6 of the said Act of 1874: 


From and after the passing of this Act, all sums re- 
ceived by the board in respect of harbour rates and the 
conservancy portion of the dock tonnage rates, whether 
under the Act of 1858 or under this Act, and all sums 
disbursed by the board in respect of conservancy expen- 
diture as defined by sect. 54, sub-sect. 1 of the Aot of 1857, 
shall be deemed to be conservancy receipts or conser- 
vancy expenditure as the case may bo, and shall be 
accordingly thenceforward included in the separate ac- 


count of conservancy receipts and conservancy expendi- 
ture which by that section the board are required to 
keep, and such account shall be called the conservancy 
account. 


14, All the accounts of the appellants are an- 
nually audited by a special auditor appointed 
for the purpose by the Board of Trade under 
sect. 8 of the Mersey Docks Act 1867. : 

15, With the consent of the special auditor, a 
sum of 5007. is annually debited to the conser- 
vancy account in respect of a portion of certain 
general expenses of the appellants, which the 
appellants allege are partly incurred on conser- 
vancy account, such as the salaries and office 
expenses of the general secretary, treasurer, 
accountant, solicitor, and auditor,and their clerks. 
There is no permanent debt incurred on conser- 
vancy account, though the account is occasion- 
ally in arrear owing to larger expenses than usual 
being incurred in the erection of lighthouses 
and the undertaking of other structural works. 
On the 1st July 1881 there remained in hand a 
surplus of conservancy receipts over conservancy 
expenditure, amounting to 22,8751. The conser- 
vancy expenditure for the year preceding was 
26,2941, ond the receipts 44,4301. (including a 
balance of 5782. carried forward on Ist July 
1880). The surplus or deficit on the account in 
any year is carried forward to the same account 
in the year following. 

16. The lighthouse at Point Lynas, on the 
north coast of the island of Anglesey, in respect of 
which the appellants have been assessed as afore- 
said, is one of the lighthouses which were main- 
tained by the trustees of the Liverppol Docks 
and the lease of which for a term of twenty-one 
years expiring in 1862 became vested in the 
appellants on their incorporation as aforesaid. 
The appellants have always since worked and 
maintained the lighthouse for the convenience 
and safety of ships frequenting the port of Liver- 
pool, but the light is also of use to other 
vessels navigating the eastern ports of the Irish 
Channel. : 

17. Prior io 1872 poor rates were paid in re- 
spect of the lighthouse and lightkeeper's house 
upon an assessment of 191., and from 1872 to 1877 
(when the present dispute first arose) upon an 
assessment of 20l., and from 1877 to 1879 upon an 
assessment of 501. net rateable value. None of the 
private Acts by which the appellants are regulated 
contain any express provision exempting the 
lighthouse or the other assessed premises from 
the payment of poor rates. 

18. Between Nov. 1877 and Avg. 1879 the 
appellants purchased the frechold of the site of 


together about sixteen acres, at a cost of about 
30002., and they spent a sum of about 56007. in 
structural improvementsof the lighthouse in con- 
structing new lighting apparatus, and in erecting 
two four-roomed houses for the lightkeepers, and 
a stable. The two houses are in an exposed situa- 
tion, and partly on that account and partly with 
a view to making a handsome group of buildings 
they were built more substantially and expen- 
sively than ordinary dwelling-houses with similar 
accommodation usually are. The said houses, 
stable, and land, if not used in connection with 
the lighthouse, might be let by the appellants to 
other tenants at a rent. 

19. The lighthouse consists of a tower and a 
dwelling-house adjoining. In the tower is the 
light-room, which contains the flash-light, with 
clockwork for regulating the flashes, all fitted on 
cast-iron columns, and on a circular cast-iron 
base for the light attached to the freehold, and 
also & room used for working a telegraph wire, 
which is one of the connections of the wire, 
from Birkenhead to the south stack, Holyhead, 
maintained by Her Majesty’s Postmaster-General 
for the exclusive use of the appellants, as men- 
tioned in paragraph 8. The said room is one 
of the telegraph stations of the appellants within 
the meaning of the agreement referred to in 
paragraph 8, and the telegraph wire therefrom 
is worked by them as mentioned in paragraph 7 
and 8. The dwelling-house adjoining the tower 
and the other premises are occupied by the light- 
keepers as servants of the appellants. 

21. The tower of the lighthouse has no occu- 
pation value except as a lighthouse and as a 
telegraph station, and the appellants under the 
present circumstances are the only persons to 
whom it is of value for those purposes. The 
appellants contend that it is not rateable on the 
grounds that it is exempted by the 430th section 
of the Merchant Shipping Act 1854, and that it 
is not and cannot be the subject of any beneficial 
occupation, and they contend that the premises 
other than the said tcwer ought to be assessed 
upon their value to be let from year to year, 
supposing they were not used for the light or 
Nd but "sre uc onpeoied therefrom and 

pied for any other purposes for which the 
might be available: Se dy : 

22. The respondents contend that the whole of 
the premises ought to be assessed upon their 
existing value of the existing occupiers. 

23. If this court shall be of opinion that tbe 
appellants are rateable in respect of the tower 
and the other premises as used at present for an 
in conuection with the light and telegraph, the 
present assessment of the appellants’ premises is 
to stand. If in respect of the tower as a tele- 
graph station only, and not as a lighthouse, and 
the other premises at their value as now use 
and occupied, tke gross estimated rental is to be 
reduced to 95l., and the rateable value to 761. But 
if the appellants are rateable in respect only OT 
the premises other than the tower upon thelr 
value supposing they were not used for the light 
or telegraph but were disconnected therefrom: 
then the gross estimated rental is to be reduced 
to 45L, and the rateable value to 401. 


Carver (Bigham, Q.C. with him) for the appel- 
‘ants.—The lighthouse belongs to the appellants in 
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their capacity of harbour authority, and itis not : 


capable of a profitable occupation; they are ex- 
pressly restricted by statute from making any 
profit. In Reg. v. The Metropolitan Board of 
Works (19 L. T. Rep. N. 8. 348; L. Rep. 4 Q. B. 
15) it was held that the sewers were nob rateable 
to the poor rate, on the ground that they were 
not the subject of a beneficialoccupation; and that 
case was followed in The Metropolitan Bourd of 
Works v. The Overseers of West Ham (L. Rep. 6 
Q.B. 193). The tower of the lighthouse is incapable 
of having a beneficial occupation, even if the 
adjoining buildings are. It is submitted that the 
lighthouse is exempt from rates by the Merchant 
Shipping Act 1854 (17 & 18 Vict. c. 104) s. 
430. (a) 
The following cases were also cited : 
Mersey Docks v. Cameron. 12 L. T. Rep. N. S. 643; 
11 H. of L. 443 ; | 
Corporation. of Worcester v. The Droitwich Asses- 
ment Committee, 34 L. T. Rep. N. S. 288: 2 Ex. 
Div. 49; 
The Mayor of Lincoln v. Holmes Common, L. Rep. 
EE OD PT 
are v. Overseers of Putne . T. Rep. N. 8. 337: 
7 Q. B. Div. 223; H: ape On gl 
$i Churchwardens of Swansea, 25 L. J. 33 


ML, v. 

Marshall (McIntyre, Q.C. with him) for the 
respondents.—Sect. 430 of the Merchant Shipping 
Act 1854 applies only to lighthouses under the 
general lighthouse authorities, and not to a light- 
house under a local authority as in this case; the 
fact that the property is used for public purposes 
18 no ground of exemption : 

Greig v. The University of Edinburgh, L. k 
H. of L. Sc. App. 428. / Mor cain pe 
There is nothing to prevent a tenant renting the 
whole of the Mersey Docks estate, and the light- 
house would increase the value of the estate; ibis 
One of the means by which they obtain dues. This 
Case is distinguished from the cases of Reg. v. 
The Metropolitan Board of Works and The Metro- 
Politan Board of Works v. The Overseera of West 
: am. (ubi sup.) because, as payment was mado for 
he use of the sewers, there is no suggestion that 
à profit could have been made out of the whole 
om in the sewers cases. It does not follow 
at, because you cannot get a hypothetical tenant, 
the property is not rateable. 
C May 30.—The judgment of the court (Lord 
oleridge, C.J. and Mathew, J.) was delivered by 


wee ATHENS, J.—The assessment appealed against 
: AM to have been made on a calculation of what 

andlord might charge by way of rent for the 
Promises rated, and not upon an estimate of the 
M at which the premises might reasonably be 
é pected to let from year to year, and we are of 
Pinion that the. assessment cannot be maintained. 
y» Bppears from the statement in the special case 
adir the funds out of which the lighthouse and 
Joining premises have been acquired and are 


ax 17 & 18 Vict. c. 104, s. 420: Alllighthonses, buoys, 
us and light dues, and all other rates, fees, or pay- 
ts accruing to or forming part of the said fund, and 

f Premises or property belonging to or occupied by any 
of Te 35id general lighthouse authorities, or the Board 
rade, which are used or applied for the purposes of 

A 9t the services for which such dues, rates, fees, aud 
rta are received, and all instruments or writings 
lon or under the direction of any of the said general 
Ouse authorities, or the Board of Trade, in carrying 
Parouhi servicos, shall be exempted from all public, 
jal, aud local taxos, duties, and rates of every kind. 


d 


maintained are chiefly obtained from tolls levied 
by the appellants under their statutory powers 
upon vessels using the Mersey Docks or entering 
the port of Liverpool These tolls are directed 
to be so fixed that with the other receipts of the 
appellants applicable to conservancy purposes 
they shall not be higher than is necessary for 
conservancy expenditure. No profits are there- 
fore receivable by the appellants from the occu- 
pation of any of the property in question, and if 
none of the property rated were capable of being 
used except upon the conditions imposed on the 
appellants, it would seem that no assessment 
could be made: (see Corporation of Worcester 
v. Droitwich, 2 Ex. Div. 49.) But, as has been 
settled by the well-known decisions cited in 
the course of the argument (the Mersey Docks 
v. Cameron, 11 H. of L. Cas. 443; The Governors 
of St. Thomass Hospital v. Stration, L. Rep. 
7 H. of L. 477; Greig v. University of Edin- 
burgh, |L. Rep. 1 H. of L. Sc. App. 348), the 
fact that profits are not earned by the appellants 
would not extinguish the rateable character of 
the premises in question if it could be shown 
that the property was capable of being beneficially 
occupied in the hands of a tenant from year to 
year. . The question, therefore, seems to be 
whether any, and if any what, portion of the 
property is thus capable of a beneficial occupa- 
tion. With respect to the tower, even if the tolls 
were received in Liverpool as part consideration 
for the maintenance of the lighthouse it would 
seem that the payment would not be a ground for 
treating this part of the property as rateable: (see 
Rez v. Coke, 5 B. & C. 797) Butthe tolls are not 
so receivable. ‘I'he lighthouse isa charge upon 
the funds created by the appellants’ statutes. It 
represents not income but expenditure. In the 
hauds of an ordinary tenant it would yield no 
return, and would be incapable of profitable occu- 
pation as a lighthouse. That it represented an 
outlay of capital would not render it assessable 
any more than the property of an analogous 
character held not to be rateable in Reg. v. Ths 
Metropolitan Board of Works (L. Rep. 4 Q. B. 15), 
and in The Metropolitan Board of Works v. The 
Overseers of West Ham (L. Rep. Q. B. 193). But 
the lighthouse is also used as a telegraph station, 
and for that purpose it seems to have been found as 
a fact that it is capable of beneficial occupation. In 
this respect, upon the authority of the decisions 
last referred to, it would seem to be rateable, and 
the rateable value we gatber has been fixed at 961. 
We see no reason for differing from this conclu- 
sion. 

Then with respect to the adjoining houses, 
it seems also to have been found as a fact that 
their value is enhanced from their being used in 
connection with the tower, and we think that the 
assessment made on this footing should stand at 
the rateable value of 76]. It remains to deal with 
the point which was made, but not much insisted 
upon by the learned counsel for the appellants 
viz., that the property was exempted from being 
rated under sect. 430 of the Merchant Shipping 
Act. It seems clear that the Act only applies to 
lighthouses in charge of the general lighthouse 
authorities referred toin the statute, and not to 
those which like the lighthouse at Point Lynas 
are under the control of a local authority. We 
direct the rate to be amended in accordance with 
1 our judgment, without costs. 


252 


MARITIME LAW CASES. 


42 (C See 


Aom.] 


Solicitors for the appellants, F. Venn and Co., 
agents for A. T. Squarey, Liverpool. 

Solicitors for the respondents, Ravenscrojt and 
Co., agents for William Fanning, Amlwch. 


PROBATE, DIVORCE, AND ADMIRALTY 
DIVISION. 


ADMIRALTY BUSINESS. 
June 19 and 20, 1883. 


(Before Sir James HANNEN, assisted by TRINITY 
MASTERS.) 


Tus Zapox. (a) 


Collision —Fog—&Steam whistle—' Moderate speed” 
—Regulations for preventing Collisions, Arts. 
12 and 13. 


It isthe duly of a steamship or sailing vessel, in 
accordance with art. 13 of the Regulations for 
Preventing Collisions,when sheis in a fog, passing 
across a course where it is to be ewpected that 
numerous vessels may be navigating, to reduce 
her speed to as low œ rate as is consistent with 
her keeping good steering way. s 

Where a sailing ship in a fog hears repeated 
whistles of an approaching steamship, indicating 
possible risk of collision, us is bound to take pre- 
cautions, such as stationing men at the braces 
ready to put the sails aback, so as to stop her 
way in the event of a collision becoming im- 
minent. 

The fact of a fogňorn, alleged to have been blown on 
boarda sailing ship, not being heard by those on an 
approaching ship, is not of itself proof that such 
foghorn was not blown, nor is it necessarily proof 
that there was negligence on board the approach- 
ing ship in not hearing it, as the direction in 
which the sound would be transmitied is um- 
certain. 

A steamship which was proceeding dead slow ina 
fog, sighted the sails of a sailing ship about two 
points before the starboard beam of the steamship 
and about a ship's length distant. The helm of 
the steamship was immediately starboarded, and 
her engines set full speed ahead, but the sailing 
ship struck the steamship about amidships on her 
starboard side. The Court, having been advised 
by the Trinity Brethren that tt mould have been 
useless and improper for the steamship to have 
stopped her engines, and that the best chance of 
escaping the casualty was to put the engines full 
speed ahead : 

Held, that the steamship was justified im depart- 
ing from the regulation as to stopping and 
reversing. 


Turs was a damage action în rem, instituted by 
the owners of the steamship Iduna against the 
owners of the barque Zadok, to recover damages 
occasioned by a collision between the two vessels, 
on the 25th May 1883 in the English Channel. 
The defendants counter-claimed. 

The facts alleged on behalf of the plaintiffs were 
as follows: Shortly after 7 a.m.,on the 25th May 
1883, the steamship Iduna, of 547 tons net re- 
gister, manned by a crew of eighteen hands all 
told, and bound on a voyage from South Shields 
to Malaga, was in the English Channel, off the Isle 
of Wight. At this time there was a thick fog, 


(a) Reported by TP ASPINALL and F. W. BAIKES, Esqrs., 
Barristers-at-Law. 


Tur ZADOK. [ ADM. 


i with a fresh wind from about east. The Iduna 


with her engines at dead slow, was steering 
W. by S. 3 S., and making between two and three 
knots an hour. Her whistle was being duly 
sounded at proper intervals, and a good look-out 
was being kept on board ber. In these circum- 
stances, those on board the Iduna saw the loom ot 
the sails of the barque Zadok about two points 
before the Iduna’s starboard beam and about a 
ship’s length distant. The helm of the Iduna 
was immediately put to starboard and her 
engines were set fall speed ahead to clear the 
Zadok if possible; but the Zadok, which was 
under a press of canvas, approached at great 
speed and came into collision with the Iduna, 
the barque’s stem striking the Iduna's starboard 
side abreast of the boilers. The plaintiffs charged 
the defendants, inter alia, with breach of arts. 
12 and 13 of the Regulations for Preventing Col- 
lisions at Sea. 

The facts alleged on behalf of the defendants 
were as follows: Shortly before 7 a.m. on the 2oth 
May 1883, the barque Zadok, of 602 tons register, 
manned by a crew of sixteen bands, and bound 
on a voyage from Iquique to Hamburg, was in 
the English Channel, off the Isle of Wight. At 
this time the wind was very light from about the 
east, and there was & thick fog. The Zadok was 
close hauled on the port tack, heading about 
S.E. by S., and making about two or two and a 
half knots an hour. Her mechanical foghorn 
was being sounded at short intervals, and a good 
look-out was being kept on board ber. In these 
circumstances those on board the Zadok heard 
three times the whistle of a steamer, apparently 
on the port bow, and each time the whistle was im- 
mediately answered by the foghorn of the Zadok, 
which was kept on her course. Very shortly 
afterwards those on board the Zadok perceived 
the Iduna about two points on the port bow 
apparently three or four ships’ lengths off and 
approaching quickly. The foghorn of the Zadok 
was again blown, but the Iduna came on 
rapidly and collided with the Zadok, the stem of 
the Zadok and the starboard side of the Iduna 
coming into contact. The defendants charged 
the plaintiffs, inter alia, with breach of art. 13 
5 the Regnlations for Preventing Collisions at 

ea. 

The Regulations for Preventing Collisions, 
above referred to, are as follows : 

Art. 12. A steamship shall be provided with a steam 
whistle or other efficient steam sound signal, so placed 
that the sound may not be intercepted by any obstruc- 
tions, and with an efficient foghorn to be sounded by a 
bellows or other mechanical means, and also with an effi- 


cient bell. A sailing ship ehall be provided with a similar 
foghorn and bell. 

In fog, mist, or falling snow, whether’ by day or night, 
the signals described in this article shall be used as 
follows ; that is to say, (b) a sailing ship under way shall 
make with her foghorn, at intervals of not more than two 
minutes, when on the starboard tack one blast, when 
on the port tack two blasts in succession, and when with 


1 the wind abaft the beam three blasts in succession. 


Art. 13. Every ship, whether a sailing ship or steam 
ship, shall in afog, mist, or falling snow, go at a moderate 
speed. 

The plaintiffs called evidence to prove that the 
Zadok was under a press of canvas at the time of 
the collision. They also put in the log of the 
Zadok, which showed that, with the same wind 
blowing and with the same sails set as at the 
time of the collision, the Zadok had previously 
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been making five knots and more in the hour. 
The plaintiffs further proved that, at the time of 
the collision, their vessel was only making between 
two and three knots an hour. 


Myburgh, Q.C. (with him Dr. Phillimore) for the 
plaintiffe,—The navigation of the Iduna was 
in every way careful and proper. Her steam 
whistle was duly sounded in accordance with 
art. 12 of the Regulations for Preventing Colli- 
sions, and her speed was moderate within the 
meaning of art. 13. The Zadok, on the con- 
trary, was not going “ata moderate speed.” It 
is to be remembered that she was under a large 
press of canvas, that the wind was a fresh breeze, 
and that at the place where the collision occurred 
numerous vessels would be passing to and fro. 
She was probably making six knots, which cannot, 
under the circumstances, be called “a moderate 
speed.” Again, the fact that those on board the 
Iduna heard no foghorn is strong proof that no 
foghorn was blown. No precautions seem to have 
been taken to put the sails aback in the event of 
collision, though it was known that another vessel 
was in the immediate vicinity. 


Webster, Q.C. and Bucknill for the defendants, 
—It being primarily the duty of the steamer to 
keep out of the way of the Zadok, the court, in 
the absence of strong proof to the contrary, should 
find the plaintiffs to blame. It is submitted 
that the Zadok was being navigated as slowly as 
was possible to enable her to answer her helm. 
She was, therefore, going at a moderate speed. 
The fact that those on board the Iduna did not 
hear the barque's foghorn bears out the allega- 
tion that there was a want of due vigilance on the 
part of those on the Iduna. 


Myburgh, Q.C. in reply. 


Sir James Hannzy.—It is common ground in 
this case that there had been foggy weather, off 
and on, for some time before the collision; and 
that there had come down, on the spot where 
the collision took place, a bank of fog, for some 
considerable time before the collision occurred, 
which of course made it necessary for both 
vessels to take proper precautions. Now tho 
evidence satisfies me that on board the steamer 
care had been taken some time before the colli- 
sion. Of course that does not prove that at the 
time of collision, and immediately before, care was 
being taken; but, at any rate, it has a tendency to 
show that those on board the Iduna were alive to 
the necessity of taking proper precautions against 
Casualties arising through the fog, and the evi- 
dence proves that those on board the Iduna were 
discharging the duty imposed upon them under 
the rules on the subject of blowing their steam 
whistle every two minutes or so. That is admitted 
by those on board the Zadok. It was the duty of 
both vessels to go at a moderate speed, and it ap- 
pears to me that the object with which that rule 
of conduct is imposed is, not merely that they 
should be going at a speed which will lessen the 
Violence of a collision, but also that they should 

e going at a speed which will give as much time 
88 possible for making any proper manceuvres 
Which may become necessary under unforeseen 
Circumstances—for in a fog it cannot be told 
exactly from what quarter danger may come. 
Now, the evidence of the Zadox establishes that 
9n the Iduna the whistle was being blown pro- 


| perly. and it is to be observed that the whistle 
was heard certainly three times, and that it was 
heard on each of those two occasions within in- 
tervals of something approaching two minutes 
from a direction bearing about on the same point 
from the Zadok, namely, from one to one and a 
half points on her port bow. The evidence is all 
one way upon that subject, viz., that the sound of 
each of those whistles was heard, and that finally 
the Iduna herself was seen with about that bear- 
ing from the Zadok. That tends strongly to 
corroborate the evidence of those on board the 
Iduna, that that vessel was going at a moderate 
speed, for, if ehe had been going at the rate of 
speed which she is represented by those on board 
the Zadok to have been going, it is obvious that 
during those five or six minutes during which 
those several signals were heard, she would have 
had an opportunity of greatly changing her posi- 
tion with regard to the Zadok, which it appears 
she did not do. The Zadok, however, we know 
was approaching the Iduna with her stem towards 
her. I therefore think that this evidence corrobo- 
rates the evidence of those on board the Iduna, 
that she had been brought to a rate of speed as 
slow as it was possible for her to be brought to with- 
out stopping altogether. Now, on the other hand, 
with regard to the Zadok, the entries in the log 
carry the case thus far: they satisfy me—and I 
may say in passing, that, though I speak of my 
own judgment, wherever it relates to any nautical 
matter lam speaking on the advice and with the 
concurrence of The Trinity Masters—that this 
vessel, under similar conditions tc those in which 
she was sailing at the time of the collision, &.e., 
close-hauled and with a moderate breeze, wag 
capable of going at a much greater rate than the 
witnesses from the Zadok have represented her to 
be going. Those entries establish that she was 
capable of going, and that she had gone, five knots 
an hour under similar conditions, and I am bound 
to say that the impression left upon my mind by 
the evidence is that she was at the time of the 
collision going faster than that. 

At present there is a degree of uncertainty 
as to what construction is to be put upon the 
phrase that steamers and sailing vessels are 
to go “at & moderate speed in a fog,” and I 
am disposed to think that no absolute state- 
ment of rate of speed can be fixed upon. But 
it appears to me that the object of the rule 
is this, that when & fog comes on, it is the 
duty of the ship, whether she be a sailing vessel 
or a steamer, to moderate her speed as much as 
she can, yet leaving herself with the capacity of 
being properly steered. Of course, in the case of 
a sailing vessei, we know that she must have 
way on, and her sails full, otherwise she will 
not bave the power of controlling her movements; 
but, subject to that, in a fog, where she cannot see 
her way, it is her duty to moderate her speed 
down to this standard. Of course some margin 
must be allowed for the particular circumstances 
of the case, and it is not to be said that exactly 
the same rule would apply to a sailing vessel 
out in mid-ocean; but when one has to deal 
with a case like this, of a vessel which is passing 
across & course in which it is to be expected that 
numerous vessels may be, it is her duty to re- 
duce her speed, as I have said, to as low a rate 
as is consistent with her keeping good steerage 

| way on her. In this case it is proved that the 
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Zadok, if she had not literally every stitch of 
canvas get, yet she had very nearly all the canvas 
set she could carry. I come to the conclusion, 
therefore, that she was going at a speed which, 
in the circumstances, was not moderate and 
that therefore she has infringed the rule. In 
addition to that I am advised that the course 
pursued by the Zadok was not proper and seaman- 
like in this, that, though the whistle of the Iduna 
was heard once, twice, and thrice, yet no pre- 
caution whatever was taken on board the Zadok 
to guard against a contingency which she was 
warned might happen. I am advised that men 
should bave been stationed so as to work on the 
braces and to put the foresails aback by letting 
the braces fly. However, no precaution was 
made to do anything on board the Zadok. 
Those on board her seem to have thought that 
she, being a sailing vessel, and the Iduna being 
a steamer, the Zadok had a right to keep her 
course and do nothing. That is not the view I 
take, nor the view which I am advised should 
be taken. 

There now remain two other points to be 
dealt with. First, as to the foghorn. There 
is a body of evidence that this foghorn was 
blown; on the other hand there is ample evi- 
denee that those on board the Iduna were alert 
und on their guard specifically against the dangers 
likely to happen in 2 fog, and they all swear 
ibat they did not hear the foghorn. Now, I have 
only to repeat what I said in the case of The 
Elysia (not reported), namely, that proof that a 
foghorn was blown, yet was not heard at a 
distance it might be expected to be heard, can- 
not be accepted as proof that there was negli- 
gence on the part of those who did not bear it. 
The conditions under which sound is transmitted 
are no& yet known with sufficient certainty, and 
no evidence has been given me upon the subject. 
But,speaking on it asa matterof general knowledge, 
I do not consider that the fact of those on board 
the Iduna not hearing a foghorn proves that no 
foghorn was blown. On the other hand, I do not 
consider tbat the proof that the foghorn was 
blown establishes that those on board the Iduna 
were negligent in not hearing it. It is easy to 
imagine that this foghorn, though blown, was not 
blown with its full force, and it may have been 
that, from the quarter in which the wind was, the 
sound would be carried away. 1 therefore come 
to the conclusion that it was from no want of pro- 
per vigilance on the part of those on board the 
Tduna that the foghorn was not heard, and that 
therefore their conduct must be judged precisely 
as though no foghorn had been blown at all. 
Then, the condition of things was this: that the 
Zadok suddenly made her appearance on the star- 
board side of the Iduna, coming directly towards 
her, and then comes the question, What ought to 
have been done on the part of the Iduna? It 
has been strenuously argued by Mr. Webster that 
the duty was imperatively imposed upon her of 
stopping and reversing her engines. I am 
advised by the Trinity Brethren that, in the 
condition of things represented by those on 
board the Iduna—which I accept as the true ver- 
sion of the facts—it would have been useless and 
improper on their part to have stopped and 
reversed. As things then appeared, the best 
chance of escaping from the casualty was to 
put the engines full speed ahead and starboard 


the helm. I am, therefore, led to the conclusion 
that the Zadok is solely to blame for this 
collision. 

Solicitors for the plaintiffs, Thomas Cooper 
and Co. 
Med for the defendants, Pritchard and 
ons. 


March 10, 11, 18, and April 18, 1884. 
(Before Butz, J.) 
Tue Vera CRuz. (a) 


Collision—Both ships to blame—Lord Campbell's 
Act (9 & 10 Vict. c. 93)—Board of Trade—Con- 
tributory negligence—Breach of Regulations for 
preventing collistons—Division of damages— 

The Merchant Shipping Act 1854 (17 § 18 Vict. 

c. 104), s. 512— The Merchant Shipping Act 1878 

(36 & 37 Vict. c. 85), e. 17. 


Sect. 512 of the Merchant Shipping Act 1854, 
disentitling a party to bring an action to recover 
damages for loss of life or personal injury caused 
by a collision, unless the Board of Trade has 
completed or refused to institute an inquiry into 
the disaster, does not apply to foreign ships. 

Sect. 17 of the Merchant Shipping Act 1873, pro- 
viding that in casestof collision a ship which has 
infringed any of the Regulations for preventing 
collisions, contained in or made under the Mer- 
chant Shipping'Acts 1854 to 1873, shall be deemed 
to be in fault unless the circumstances of the case 
made departure from the regulations necessary, 
is applicable to the case of a master whose ship 
has infringed such regulations, so that in an 
action under Lord Oampbell’s Act, to recover 
damages resulting from the death of the master, he 
will be deemed to be in fault for a breach af the 
regulations, and therefore guilty of contributory 
negligence, so as to affect the plaintiff's right of 
recovery, 

The ships A. and V. C. came into collision, for 
which both were found to blame, the A. for 
breach of the statutory regulations for preventing 
collisions referred to in sect. 17 of the Merchant 
Shipping Act 1873, the V. O. for improper navi- 
gation. The master of the A. was drowned. 
His personal representative brought an action in 
rem under Lord Campbell's Act against the owner 
of the V. C. to recover damages for his loss. 

Held, that though the deceased was deemed to have 
been guilty of contributory negligence by reason of 
the breach of the regulations, the Admiralty 
Court rule as to the division of damages was 
applicable, and the plaintiff was entitled to 
recover half the damages sustained by the loss of 
the deceased. 


Tus was an action in rem brought under the pro- 
visions of Lord Campbells Act by Mary Seward, 
the widow and administratrix of William Seward, 
deceased, late master of the British schooner 
Agnes, against the owners of the Spanish steam- 
ship Vera Cruz, to recover compensation for the 
injury sustained by the plaintiff by reason of 
William Seward’s death, which was occasioned by 
a collision between the Agnes and the Vera Cruz 
on waters within Her Majesty’s dominions. The 
collision took place ix the Crosby Channel near the 
entrance to the river Mersey between the Crosby 


(a) Reported by J. P. ASPINALL and F. W. RAIKES, Esqrs., 
Barristers-at-Law. 
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and Formby Lightships on the night of the 12th 
Aug. 1882; and by reason of the collision the 
Agnes was sunk and her master and some of her 
crew and passengers were drowned. 

Another action in rem had been brought against 
the Vera Oruz by the owners of the Agnes to 
recover damages for the loss of the Agnes. In 
this last-mentioned action the Court had found 
both ships to blame, the Vera Cruz for negligent 
and improper navigation, the Agnes (which was at 
anchor at the time of the collision) for a breach of 
37 & 88 Vict. c. 52, s. 1 (Au Act to make Regula- 
tionsfor Preventing Collisions in the Sea Channels 
leading to the river Mersey), in not having the 
after light of her two anchor lights at double the 
height of the other. (a) At the hearing of the 
last-mentioned action ib was arranged that the 
evidence taken should be received as evidence in 
the life action. 

The defendant had filed a petition on protest 
against the jursdiction of the court to entertain 
the action. On the petition coming on for hearing, 
the learned judge being bound by the decision in 
The Franconia (8 Asp. Mar. Law Cas. 435 ; 36 
L. T. Rep. N. 640; 2 P. Div. 163) dismissed 
it. (b) 

The plaintiff's solicitors had failed to give 
notice to the Board of Trade of her intention to 
bring her action as required by sect. 512 of the 
Merchant Shipping Act 1854, which is as follows : 


In oases where loss of life or personal injury has 
occurred by any accident in respect of which the owner 
of any such ship as aforesaid is or is alleged to be liable 
in damages, no person shall be entitled to bring any action, 
or institute any suit or other legal proceeding in the 
United Kingdom, until the completion of the inquiry (if 
any) instituted by the Bonrd of Trade, or until the 
Board of Trade has refused to institute the same; and 
the Board of Trade shall for the purpose of entitling any 
person to bring an aotion or institute a suit or other 
legal proceeding bo deemed to have refused to institute 
such inquiry whenever notice has been served on it by 
any person of his desire to bring such action or institute 
such suit or other legal proceeding, and no inquiry ia 
instituted by the Board of Trade in respect of the 
subject-matter of such intended action, suit, or pro- 
ceeding for the space of one month after the service of 
Buch notice. 


Gainsford Bruce, Q.C. and French fcr the 
plaintiff. — With regard to sect. 512 of the 
Merchant Shipping Act 1854, it is submitted that 
its application is confined to British ships, and 
that therefore, it would not apply to the Vera 
Cruz, which is a Spanish ship. The section 


(a) Sect. 1 is as follows : Any general regulations for 
preventing collisions at sea for the time being in foree 
under the provisions of the Merchant Shipping Acts, 
shall be construed as if the following regulations were 
added thereto: that is to say (2) Every ship at anchor in 
the said sea channels or approaches, within the limits 
aforesaid, shall carry the single white light prescribed by 
article 7 of the General Regulationa for Preventing 
Collisions at Sea, made under the authority of the 
Merchant Shipping Acts Amendment Act 1862. at a 
height not exceeding twenty feet above fhe hull sus- 
pended from the forestay or otherwise near the bow of 
the ship where it can be best seen ; and in addition to the 
Said light, all ships having two or more masts shall 
exhibit another similar white light at double the height 
of the bow light at the main or mizen-peak, or the boom 
topping ft, or other position near the stern where it can 

est be seen.—Ep. 

(b) On appeal, the Court of Appeal has since this date 
reversed this decision, and held that the High Court of 
Justice (Admiralty Division) has no jurisdiotion to enter- 
tain an action in rem brought under Lord Cumpbell's 
Act : (see The Vera Cruz, post.)—Ep. 


| speaks of the inquiry being held in respect of 
* any such ship as aforesaid.” To ascertain the 
meaning of these words, it is necessary to refer to 
sects. 503 and 504, which are repealed sections 
allowing shipowners to limi& their liability. It 
has been decided that these sections only apply to 
British ships: 

The Wild Ranger, Lush. 553; 

Cope v. Doherty, À K. & J. 367 ; 27 L. J. 600, Ch. 
Therefore “any such ship as aforesaid” is a 
British ship. True it is that the Merchant 
Shipping Act 1862 extends limitation of liability 
to foreign ships, and that it is thereby enacted 
that that Act “shall be construed with and as 
part of the Merchant Shipping Act 1854" But 
this does not prove that the Legislature in 1862 
meant in extending limitation of liability to 
foreign ships to also extend the inquiry men- 
tioned in sect. 512 to foreign ships, and therefore; 
in the absence of express words, the section should 
be construed as only applying to British ships. 
Moreover, having regard to the mode of procedure 
incidental to the inquiry, itds to be assumed that 
it was meant that the section should be confined 
in its application to British ships. Again, the 
right of proceeding in rem, as the plaintiff is bere 
doing, was given in 1861 by sect. 7 of the 
Admiralty Court Act of that year. It was in 
1854 that the above-mentioned sect. 512 became 
law, at which time the only proceeding was in 
personam. Can it therefore be said that sect. 
512 is to be applied to a proceeding which was 
not in existence when sect. 512 came into 
operation ? 

The Mullingar, 1 Asp. Mar. Law Cas. 252. 

Though both these ships have been held to hlame, 
it cannot be said that the deceased was guilty of 
contributory negligence so as to affect the rights 
of the plaintiff. By reason of sect. 17 of the 
Merchant Shipping Act 1872 the Agnes was held 
to blame because her lights did not comply with 
the regulations. But ithas not been found that 
the infringement of the rule did in fact contri- 
bute to the collision, The section is in its nature 
penal, and therefore in the absence of express 

| words it should be confined to the owners of the 
statutory wrong-doing ship, and not extended to 
the master : 


Thorogood v. Bryan, 8 C. B. 115 ; s : 
phi v. M amd Yorkshire Railway 


Company, L. Rep. 10 Ex. 47; 33 L. Rep. N. S. 
228 


The Milan, Lush. 388 3 
The Khedive, 4 Asp. Mar. Law Cas. 300; 43 L. T. 


Rep. N.S. 610; L. Rep. 5 App. Cas. 876. 
Even assuming that the deceased was guilty of 
negligence, yet, inasmuch as those on the Vera 
Cruz by the exercise of ordinary care and diligence 
mieht have avoided the collision, the defendants 
are not entitled to take advantage of the 
deceased’s statutory negligence, so as to escape 
liability : 
Radley v. London and North-Western Railway Com- 
pany, L. Rep. 1 App. Cas. 754; 35 L. Rep 
N. S. 637; 
Davies v. Mann, 10 M. and W. 546 ; 
Tuf v. Warman, 5 C. B. N. S. 573. 
The Admiralty Court rule as to the division of 
damages does not apply in the present case. By 
sect. 25, sub-sect. 9 of the Judicature Act 1873, it 
is enacted that where both ships are found to 
| blame, “tho rules hitherto in force in the Court 
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of Admiralty,” if in conflict with the rules of 
common law, shall prevail. Inasmuch as at pre- 
sent there is no Admiralty rule in respect of a 
case of this kind, the court is invited to follow 
the common law rule and give full damages and 
not a moiety : 
The Chartered Mercantile Bank of England v. The 
Netherlands Indian Steam Navigation Company, 
5 Asp. Mar. Law Cas. 65; 48 L. T. Rep. N. S. 546; 
10 Q. B. Div. 521; 
The George and Richard, L.' Rep. 3 A. and E. 466; 1 
Asp. Mar. Law Cas. 50; 24 L. T. Rep. N.S. 717; 
Hay v. Le Neve 2 Shaw'8 Scott, App. Cas. 395 ; 
Webster v. Manchester, Sheffield, and Lincolnshire 
Railway Company, L. Rep. W. N. Jan. 51884; (a) 
The Laconia, 1 Mar. Law Cas. O. 8. 378; 9 L. T. 
Rep. N. 8. 34; B. & L. 146. 
If, however, the court should think fit to apply the 
Admiralty Court rule, then the question of con- 
tributory negligence is immaterial, and the plain- 
tiff recovers half the damage she has sustained : 
The Milan, Lush. 388. 


Dr. Phillimore and Bucknill for the defendants. 
—The court has no jurisdiction to entertain this 
action : 

Smith v. Brown, L. Rep. 6 Q. B. 729; 1 Asp. Mar. 
Law Cas. 56; 24 L. T. Rep. N. S. 808; 
The Guldfaze, L. Rep. 2 A. & E. 325; 3 Mar. Law 
Cas. O. S. 201; 19 L, T. Rep. N. S. 748; 
The Explorer, L. Rep. 3 A. & E. 289; 3 Mar. Law 
Cas. O. S. 507; 2 L. T. Rep. N. S. 604; 
The Franconia, 3 Asp. Mar. Cas. 435; 36 L. T. 
Rep. N. S. 640 ; L. Rep. 2 P. Div. 163. 
It is true that, in order to ascertain the meaning 
of “any such ship ” in sect. 512 of the Merchant 
Shipping Act 1854, one must look to sect. 505, 
which is the section as to limitation of liability. 
But it has been decided that Part IX. of the 
Merchant Shipping Act 1854, within which is sect. 
512, is applicable to the case of damage done to 
a foreign ship by collision with a British ship 
within Her Majesty’s dominions, as was the case 
here: 
The General Iron Screw Colliery Company v. Schur- 
manns, 4 L. T. Rep. N. S. 158; 29 L. J. 876, Ch. 
Moreover by reason of the Merchant Ship- 
ping Act 1862, which is to “be construed 
with and as part of the Merchant Ship- 


(a) This was a summons in judges’ chambers by the 
laintiff in an action instituted in the Queen's Bench 
ivision under Lord Campbell’s Aot, calling upon the 
defendants to show cause why a preliminary act should 
not be filed. 

The action was brought in personam against the Man- 
chester, Sheffield, and Lincolnshire Railway Company, 
by a widow to recoyer damages due to the death of her 
husband which had been occasioned by a collision at sea. 

Jan. 1, 1884.—F. W. Raikes, for the plaintiff, in support 
of the summons.—By Order XIX., r. 28, it is ordered 
that preliminary acts shall be filed ‘‘in actions in any 
division for damage by collision between vessels." The 
present case is therefore covered by that order. 

Bucknill, for the defendants, contra.—The word 
“damage” does not apply to an action for personal 
injury. 

Burt, J.—I am unable to see why if it is right that a 
preliminary act should be filed where damage is done to 
goods by a collision, a preliminary act should not be filed 
if the damage is done to the person. No good reason can 
be suggested for such a distinction, I shall therefore 
make the order unless the rule prevents me. 
speaks of “actions for damage by collision." Canit be 
argued that there was not damage by collision ‘‘in this 
case?" Itier said that a technical meaning is tobe given 
to the word ‘‘ damage,” but I do not think so. I shall 
therefore order the preliminary act to be filed. 

Solicitors for the plaintiff, Dollman and Pritchard. 

Solicitors for the defendants, Thomas Cooper and Co. 


The rule. 


ping Act 1854,” sect. 504 of the Act of 
1854 is replaced by 54 of the Act of 1862, 
which extends limitation of liability to foreign 
ships. Therefore the “any such ship” men- 
tioned in sect. 512 covers both British and foreign 
ships, and if so, the plaintiff has not complied 
with the requirements of that section, and hence 
is debarred from prosecuting this action. With 
regard to the objection that the mode of procedure 
incidental to the inquiry could only be con- 
veniently applied to British ships, the same objec- 
tion applies to colonial vessels, and yet undoubt- 
edly the section covers them. Although it was 
not until 1861 that the right of proceeding in rem 
was given in a case like the present, and sect. 
512 became law in 1854, yet the words used “no 
person shall be entitled to bring any action, or 
institute any suit or other legal proceeding “are 
sufficiently wide to cover a proceeding in rem, 
which it is to be noticed is not a new right of 
action, but merely a more effective means of en- 
forcing a right of action already existing in 1854. 
By reason of sect. 17 of the Merchant Shipping 
Act 1872 the Agnes had been held to blame for in- 
fringement of & statutory regulation. In other 
words, ber master was guilty of statutory negli- 
gence. Where a ship is found to blame for breach 
of a statutory regulation, the rights of owners of 
cargo are affected thereby. If so, it follows that 
a master who has been guilty of the breach is 
affected. Inasmuch as there is no Admiralty Court 
rule as to division of damages under circum- 
stances like the present, the common law rule 
applies. If so, the plaintiff is debarred from 
recovering anything, inasmuch as the deceased 
has been found partly to blame for the collision 
in failing to obey the regulations: 

Thorogood v Bryan (ubi sup.) ; 

Butterfield v. Forrester 11 East, 60 ; 

Bridge The Grand Junction Railway Company, 3 

M. and W. 244; 
Dowell v. General Steam Navigation Company, 5 
Ell. and B. 195; 

The George and Richard, L. Rep. 3 A. & E. 466; 

The Milan, Lush: 388. 
The doctrine that the negligence of the plaintiff 
is immaterial, if the defendant by the exercise of 
reasonable care and caution might have avoided 
the accident, is but & dictum of Lord Truro in 
Radley v. London and North-Western Ratlway 
Company, and is not supported by authority. 


G. Bruce, Q.C. in reply.—The case of The General 
Tron Screw Colliery Company v. Schurmanns is 
not in point, inasmuch as there the wrong-doing 
ship was a British ship, and the question was 
whether her owners could limit their liability as 
against the owners of the foreign ship which had 
been damaged by the collision. 

Cur. adv. vult. 


April 18.—Bvrz, J.—On the night of the 11th 
Aug.1882 the schooner Agnes was run into and 
sunk by the Spanish steamship Vera Cruz near 
the Crosby Lightship, outside the entrance of the 
river Mersey. William Seward, the master, and 
three others of the crew of the Agnes were 
drowned. Before and atthe time of the collision 
the Agnes had two anchor lights burning, one on 
the forestay and one on the topping lift aft. 
These lights were good lights, but the one aft 
was some feet lower than it should have been 
pursuant to the regulations in force at the place 


| of collision, one of which directs that the fore- 
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most of the two lights shall be carried at a height 
not exceeding 20 feet above the hull, and the light 
aft at double the height of the other. The 17th 
section of the Merchant Shipping Act 1873 pro- 
vides: “ If, in any case of collision, it is proved to 
the court before which the case is tried that any 
of the regulations for preventing collision con- 
tained in or made under the Merchant Shipping 
Acts 1854 to 1873 has been infringed, the ship by 
which such regulation bas been infringed shall be 
deemed to be in fault unless it is shown to the 
satisfaction of the court that the circumstances 
of the case made the departure from the regula- 
tion necessary.” Itis admitted that this section 
applied to the Agnes. Two actions in rem were 
brought against the Vero. Oruz. In the first 
action the plaintiffs were the owners of the 
schooner in a suit for damages occasioned by the 
collision. In the second action the plaintiff is 
theadministratrix of William Seward,the master 
of the Agnes. She claimed damages for the loss 
of her late husband and of her son, Thomas 
Seward, who was an apprentice on board, and 
who was also drowned; but at the trial of the 
action the claim for damages in respect of her 
son’s death was abandoned. The first action 
came on for trial on the 7th March 1884, when it 
was arranged that the evidence taken in that 
action should be received as evidence in the 
second action also. The defendants, amongst 
other matters, relied on the plea of compulsory 
pilotage. The court decided that the collision 
was caused by the negligence of those on board 
the Vera Cruz, and that such negligence was not 
the negligence of the pilot alone. It also held 
both vessels to blame in conformity with the 
cases prescribing the effect to be given to sect. 
17 of the Merchant Shipping Act 1873, namely, 
that, if the infringement of the regulation might 
by possibility have caused or contributed to the 
collision, the ship by which they are infringed 
shall be deemed to be in fault. The question now 
under consideration is whether the defendants 
are liable in the second action to any, and, if so, 
to what extent, for the damage occasioned by the 
loss of the said William Seward. I find, as a 
fact, that the death of the said William Seward 
was occasioned by the negligence of the defen- 
dants’ servants. As a question of contributory 
negligence on the part of the said William Seward 
arises, it should be stated that he wason the deck 
of the Agnes when her ridirg lights were hoisted, 
and that he saw the position in which they were 
placed. 

The defendants contend, in the first place 
that no action im rem will lie under Lord 
Campbell’s Act. This question was not argued 
before me, it being admitted by the defen- 
dants’ counsel that for the purposes of to- 
day this matter is concluded by authority, 
and that such authority is against them: 
(The Franconia, The Guldfaxe, The Hzxplorer.) 
Secondly, the defendants contend that this 
action cannot be maintained, because the Board 
of Trade has 
to institute the inquiry mentioned in sect. 512 of 
the Merchant Shipping Act 1854. If this section 
applies to the present case it is clear that the 
action must fail, But Iam of opinion that it has 
no application to cases of loss of life caused by a 
foreign ship. It seems clear that none of the 
Sections of the Act of 1854, from sect. 502 to 


Vor. V., N.S. 


neither instituted nor refused | 


sect. 512 inclusive, had originally any application 
to foreign vessels. But it was contended on 
behalf of the defendants that the joint effect of 
sects. 1 and 54 of the Merchant Shipping Acs 
1862 makes sect. 512 applicable to such cases as 
the present. There is, no doubt, some foundation 
for this contention. But lam informed that the 
Board of Trade, almost from the outset, aban- 
doned all notion of instituting the proceedings 
contemplated by the 507th and following sections 
of the Act of 1854, even in tne case of British 
ships, and I do not believe that when the Act of 
1862 was passed it was intended to make any 
such proceedings applicable to foreign ships. At 
all events Ido not think there are words which 
compel me to hold that this has been done, and I 
therefore decline to dismiss the suit on such 
grounds. . n 
The next question I have to consider is, 
whether a defence to the whole or any part of 
the plaintiff's claim on the ground of contributory 
negligence on the part of the deceased William 
Seward has been established. Both sides have 
argued that the old common law rule, as opposed 
to the Admiralty Court rule in cases of damage 
to ships, is applicable to this case, counsel for the 
defendant asserting that there was contributory 
negligence on the part of William Seward, which 
bars the plaintiff's right to recover at all, and 
counsel for the plaintiff maintaining that the 
facts of the case do not support such a defence, 
and that the plaintiff is therefore entitled to 
recover full damages. It is urged thas, inasmuch 
as one of the statutory rules was infringed, I 
must, by virtue of sect. 17 of the Merchant 
Shipping Act 1873, hold contributory negligence 
to have been proved, and dismiss the suit. On the 
other hand, it is said that, even if negligence 
must by virtue of the statute be imputed to the 
husband of the present plaintiff, ye& inasmuch as 
by the exercise of ordinary care the defendants 
servants might have avoided the collision, 
the plaintiff is, by the old common law rule 
at all events entitled to recover full damages. 
The judgment of the House of Lords in Radley 
v. The London and North-Western Railway Com- 
pany was cited as an authority for that proposi- 
tion. No doubt there is a passage in Lord 
Penzance’s judgment in that case which favours 
such a contention. The passage is as follows : 
“But there is another proposition equally well 
established, and it is a qualification upon the 
first, viz, that though tbe plaintiff may 
have been guilty of negligence, and although 
that negligence may in fact have contributed 
to the accident, yet if the defendant could, in 
the result, by the exercise of ordinary care 
and diligence, have avoided the mischief which 
happened, the plaintiff's negligence will not ex- 
cuse him.” I think this passage, if it is to be 
understood in the sense for which the plaintiff in 
the present case contends, which I doubt, went 
beyond what the House of Lords intended. A 
decision to that effect would have put an end to 
the doctrine of contributory negligence altogether. 
Defendants are not liable in an action of this 
nature unless they or their servants have been 
guilty of negligence, or, in other words, have 
failed to exercise “ordinary care and diligence." 
What becemes of the doctrine of contributory 
negligence on the part of a plaintiff if a mere 
want of “ordinary care and diligence” on the 
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part of a defendant is an answer to it when in all 
cases, where the question of contributory negli- 
gence arises, there is ex hypothesi a want of such 
ordinary care and diligence on the part of the de- 
fendant? In the passage of the report immediately 
following that which I have quoted, Lord Penzance 
goes on to say: “This proposition, as one of law, 
cannot be questioned. Itwas decidedin the case of 
Davies v. Mann, supported in that of T'uff v. War- 
man and other cases, and has been universally 
applied in cases of this character without ques- 
tion. Now the case of Davies v. Mann 
certainly does not support such a proposition, 
neither, so far as I am aware, do any of the other 
cases, with the exception, perhaps, of T'uff v. War- 
man. The judgment of the court delivered by 
Wightman, J. in that case contains the following 
passage: “It appears to us that the proper ques- 
tion for the jury in this case, and, indeed, in all 
others of the like kind, is, whether the damage 
was occasioned entirely:by the negligence or im- 
proper conduct of the defendant, or whether the 
plaintiff himself so far contributed to the mis- 
forbune, by bis own negligence or want of 
ordinary and common care and caution, that, 
but for such negligence or want of ordinary care 
and caution on his part, the misfortune would 
not have happened. In the first place the plain- 
tiff would be entitled to recover, in the latter not, 
as, but for his own fault, the misfortune would 
not have happened. Mere negligence or want of 
ordinary care or caution would not, however, dis- 
entitle him to recover unless it were such, that, 
but for that negligence or want of ordinary care 
and caution, the misfortune could not have 
happened, nor if the defendant might, by the 
exercise of care on his part, have avoided the 
consequences of the neglect or carelessness of the 
plaintiff. This appears to be the result deducible 
from the opinion of the judges in Butterfield v. 
Forrester (11 Hast, 60); Bridge v. The Grand 
Junction Railway Company (3 M. & W. 246); 
Davies v. Mann (10 M. & W. 548); and Dowell v. 
The General Steam Naviyation Company (5 Ell. 
& B. 206).” I have looked at the cases there 
cited, but they contain nothing to support the 
last part of the proposition. What those cases 
really decide is, that, although there may have 
been negligence on the part of the plaintiff, 
yet, unless he, the plaintiff, might, by the exer- 
cise of ordinary care, have avoided the conse- 
quences of the defendant’s negligence, he is 
entitled to recover. If, by ordinary care, he 
might have avoided them, he ig the author of his 
wrong: (cf. the judgment of Parke, B. in Davies 
v. Mann.) This doctrine, it will be seen, is a 
different thing from that for which the plaintiff 
is here contending, and I think, therefore, thas 
her contention on that head cannot be main- 
tained. 

But then comes the question, em I bound 
to hold that there was, under the circum- 
stances, contributory negligence on the part 
of the deceased, William Seward? Apart from 
the statute, contributory negligence would mean 
negligence actually conducing to the colli- 
sion. Now, as & matter of fact, there is no 
evidence to show, neither is there reason to 
believe, that such an alteration of the relative 
position of the lights of the schooner as would 
have been a compliance with the rule would have 
avoided the collision. Unless, therefore, by force 
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of the statute, I am bound to impute contributory 
negligence to the deceased, the plaintiff is entitled 
to recover the whole amount of damage she has 
sustained by fhe loss of her husband. Has sect. 
17 such effect? Ihave already given that effect 
to it in the first of these actions—that between the 
owners of the Agnes and the present defendant. 
it is said that the enactment is in its nature penal 
and that I ought not to apply it unless its words 
are clear and distinct; that by its terms the ship, 
or at most the shipowner, is to be deemed to be 
in fault, and that, therefore, no similar inference is 
to be crawn against the captain. So to decide in 
the present case would be to hold the owner 
responsible for the negligent acts of their servant, 
the captain, and in the same breath to exempt him 
from the consequences of his negligence. This I 
cannot de. I therefore decide that the loss of the 
lire of William Seward was occasioned by the 
negugence of the defendants, and that there was 
contributory negligence on his part, contributory 
negligence conducing to the result, 

. What consequences are to follow ? Am I to apply 
the old common law rule and dismiss the suit, or 
am l, in conformity with another contention of 
counsel, to decree for the plaintiff half the damage 
sustained by her by the loss of her husband, to be 
paid by the defendants? In the judgment of 
the Privy Council in the case of The Laconia 
there is the following passage: ‘ The judge found 
both parties to blame, and he ordered that the 
damage sustained by each should be added to- 
gether, and each party pay one-half. The effect 
on the present occasion would be a loss to the 
Laconia of about 20,0000. But itis nob to the 
effect we must look; we must direct our attention 
to other considerations. Had the rule prevailing 
at common law been adopted, each party would 
have had to bear his own loss. Opinions may 
differ, and indeed do differ, as to what course is 
most consonant to justice. This question we are 
not called upon to decide; but what wo have to 
decide is, when the procecding is in vem, what 
ought tobe the rule—what was the intention of 
the authority which sanctioned and made legal 
the exercise of the jurisdiction in rem. Could it 
be intended to constitute a jurisdiction in rem 
with a common law remedy? We think that no 
such anomaly could be intended, and therefore 
concur in the view of the Consular Court.” The 
course there indicated is that which I shall take. 
True it is that the exact mode of assessing the 
damages contemplated in that case cannot be 
followed in the present action, because, as between 
the present plaintiff and the defendant, the damage 
ig all on one side. But I think that the 
case of The Milan is in principle sufficiently 
analogous to allow of my following the judgment 
of Dr. Lushington in that suit, and decreeing that 
the plaintiff do recover a moiety of the damage she 
has sustained, and I refer it to the registrar and 
merchants to ascertain the amount. 

Solicitors for the plaintiff, Jackson and Evans, 
agents for Robert B. D. Bradshaw, Barrow-in- 
Furness. 

Solicitors for the defendant, Gregory, Rowcliffes, 
and Co., agents for Hill, Dickinson, Lightbound, 
and Dickinson, Liverpool. 
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Monday, May 5, 1884. 


(Before Sir James HANNEN and FIELD, J., assisted 
by Trinity MASTERS.) 


Tue Rona. (a) 


Damage to_cargo—Stranding—Duty of master to 
repair—Negligence in not repairing—Caulking 
decks. 

If a vessel after she has started on her voyage 
receive damage, the master, in considering what 
steps he shall take in regard to carrying on the 
cargo or first repairing the ship, is bownd to con- 
sider not one individual interest, but the interests 
of all concerned, and to do that which a prudent 
master would do under the circumstances, whether 
it be to return to his port of loading and repair, 
or repair at the nearest possible place before 
proceeding, or go on without repairing ; but if it 
be in his power to effect the repairs without any 
great delay or expense to the interests tntrusted 
to his charge it is his duty to repair before pro- 
ceeding. 

The R., a wooden vessel under a charter-party from 
the port of New York to London with a cargo of 
grain and flour, left her moorings and was towed 
down the New York river, and on her way 
stranded on the Craven Shoal, which is about 
ten nviles below New York. 

A tug towed at her for an hour and three-quarters 
before she was got of, during that time her decks 
and waterways were much strained, and she was 
then found to be making five inches of water per 
hour ; but the master did not examine her or cause 
any repairs or caulking to be done, but pro- 
rae on her voyage and encountered very severe 

eather. 


On her arrival in London the flour of the plainti 
which was immediately kek be Um dah aby 
found to have been damaged by the sea water 
making its way through the deck, the grain at the 
bottom of the ship being uninjured. 

Held, that the master was negligent in not repair- 
ing; that is, in not caulking the deck before he 
proceeded on his voyage, that the ship was more 
liable thereby to sustain damage and to injure the 
cargo, and that the defendants were liable for the 

> aoa occasioned thereby. 
obn v. Davidson (36 L. T. Rep. N. 8.944; 2 Q.B. 
Div. 455; 46 LJ. 905, Q.O-; 3 Asp. Mar. pon 
Cas. 374) distinguished. 


Tuts was an appeal from the City of L 

don 

Court by the defendants, jud aut fe "a 
given against them. iei yen 
. The action was originally brought by the plain- 
tiffs, the holders of a bill of Phe es a EU of 
flour, against the Rona for damages to the said 
cargo alleged to have been caused by the 
ee of the Yes and first came on 

earing in the City of L 

oBth Api JBS]. y ondon Court on the 
After the examination of the plaintiffs’ wit- 
joies the defendants raised m objections : 
irst, that the plaintiffs were not entitled to sue; 
and, secondly, that the court had no jurisdiction 
m try the action. The first objection was not 
i en disposed of, the plaintiffs applying for leave 
a amend by adding a plaintiff, but on the second 
Objection the learned judge decided that he had 


(a) Reported by J, P ASPINALL and F. W, RAIKES, Esars., 
Barristers-at-Law. 
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no jurisdiction to try the case, and therefore 
refused to proceed any further with it. 

From this decision the plaintiffs appealed to 
the Admiralty Division of the High Court of 
Justice, and the appeal was allowed by deciding 
that the court below had jurisdiction to try the 
action, and the action was then remitted for trial : 
(see 4 Asp. Mar. Law Cas. 520; 7 P. Div. 241.) 

On the I5th May 1882 the action came on for 
hearing the second time in the City of London 
Court, and judgment was given for the plaintiffs 
with a reference to the registrar to assess the 
amount of damage, the consignee Strange having 
been added as a plaintiff with his consent. 

From this judgment the defendants now 
appealed. 

The facts of the case were shortly as follows : 
The Rona, wooden vessel, shipped at New York 
for London a general cargo, partly consisting of 
grain and flour, for which bills of lading (of 
which the plaintiffs were holders) were given, and 
thereby the goods were to be delivered to the 
shippers’ order or assigns, “dangers by sea and 
fire only excepted.” She left her moorings in New 
York on the 27th Dec. 1879, and was towed down the 
New York river by a tug, and proceeded in safety 
until she came to the Craven Shoal within the 
entrance to the river, and there she got aground 
and stuck fast. From the log of the Rona (kept 
by the mate) it appeared that, previous to the 
ship leaving New York she was making no water, 
even after she had sbipped her cargo; that when 
she struck the «shoal there was a considerable 
swell on; that the ship rolled about and strained ; 
that the tug towed at her for one hour and 
three-quarters, during which time a nine-inch 
hawser was broken up; and that when the tide 
flowed, with the assistance of the tug, she was got 
off the shoal. She proceeded on her voyage, 
but on sounding the pumps it was found that 
the ship was making more water than before, 
that she was apparently strained about the water- 
ways and decks, and at 7 p.m. she was found 
£o be making five inches of water per hour. On 
the 29th she began to encounter heavy weather, 
which increased in violence, doing the vessel 
considerable damage, and shipping such quanti- 
ties of water that the pumps had to be kept 
constantly going. The weather continued till 
the 12th Jan. 1880, when it somewhat abated, 
and she eventually arrived in safety at her 
destination, Upon her arrival it was found that 
the ship and cargo had sustained considerable 
damage. A survey was held on the ship by 
Lloyd’s surveyor, and ne found that a few sheets 
of metal had been torn off the bottom, and that 
the decks were strained and leaky throughout. 
A survey was also held on the flour cargo, and, 
from the evidence of this surveyor, it appeared 
that he had found the decks and waterways much 
strained, and the decks saturated with sea water, 
and gave it as his opinion that the damage to the 
flour was occasioned by sea water coming through 
the deck where the caulking had become de- 
fective and opened the decks, and that such 
straining and defects could not have arisen from 
the bad weather alone. On the partof the de- 
fendants it was admitted that the goods were 
shipped in good order and condition, thet on 
arrival at their destination they were found to 
have been damaged with sea water, but they 
maintained that the damage was caused by perils 
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of the sea due to the violence of the weather 
encountered in crossing the Atlantic, and within 
the exceptions in the bill of lading. 

The master stated that in his opinion the fact of 
her making five inches of water per hour was not 
of itself sufficient to necessitate his doing any- 
thing to the ship, because she had already been 
making three inches in harbour, and that he 
never saw that the decks and waterways were 
strained. The statement as to the water in harbour 
was contradictory to the entries in the ship’s 
log, the master himself having signed the protest 
containing the same words as the log, as to 
straining. 

Upon the close of the evidence three questions 
were put by the learned judge to the assessors, 
namely: (1) Was there negligence in going to 
sea without repairing ? (2) Did it contribute to 
the damage sustained by the cargo? Both of 
these the assessors answered in the affirmative. 
And (3) Would the cargo have been equally 
damaged if the ship kad not stranded in the 
river? To this they answered “Not so much.” 
The learned Commissioner in giving judgment 
said that he differed from the assessors as to this 
last point, in that he considered that if she had 
gone on withouttouching on theCraven Shoal, she 
still would have done the damage. But the 
nautical assessors having more experience in 
such matters than himself, he should, on the 
finding of the facts by the assessors, give judg- 
ment in accordance therewith for the plaintiffs. 
From this the defendants now appealed. 


Myburgh, Q.C. and Kennedy for the appellants. 
—Mr Strange is not the proper person to sue; 
he became the consignee of the goods after they 
had been delivered. Under such circumstances 
he is not the “consignee” or “indorsee” within 
the meaning of these words in the Bills of Lading 
Act (18 & 19 Víct. c. 111), s. 1. Indorsement 
after delivery makes the bill of lading a mere 
chose in action. [F1nxup, J.—I think the authorities 
are against you on that point: Meyerstein v. 
Barber (2 Mar. Law Cas. O.S, 518; 16 L. T. Rep. 
N. S. 569; L. Rep. 2 C. P. 38, 661); Burdick v. 
Sewell (10 Q. B. Div. 363). Sir J. HANNEN. 
—It is obvious that the judge below  in- 
tended to add the name of any plaintiff who 
was eptitled to sue, and, if the right parties have 
not been added, we shall certainly add them. Is 
it worth while to press that point?] Then, on 
the other point, the damage sustained by the 
flour was caused by perils of the sens. This 
appears from the survey of Lloyd's surveyor. 
The bottom of the vessel was in reality not 
damaged atall The vessel was making nearly 
as much water before she touched the shoal as 
she was making afterwards. If the master had 
honestly but unnecessarily put back for the 
purpose of repairing the damage, and there had 
been no actual danger, there would have been no 
general average. As to the question of sen- 
worthiness, the warrant applies only to the time 
when the voyage commences, and as soon as the 
d has commenced the warranty is nb an 
end: 

Cohn v. Davidson, 2 Q. B. Div. 455; 36 L. T. Rep. 
A Toi 8 Asp. Mar Law. Cas. 374; 46 L. J. 
Bagh NO 184.0 
Steel v. State Line Steamship Company. 37 L.T. Rep. 
ae 338; 3 App. Cas. 72;3 Asp. Mar. Law Cas. 


There is no case which decides that when a vessel 
has incurred damage at sea, and the master 
proceeds on his voyage acting honestly, that such 
action on his part amounts to negligence. [FIELD, 
J. cited Wormev. Storey, 11 Ex. 430; 95 L.J.1, Ex.] 
That case was decided on demurrer. In Cohn v. 
Davidson, Lush, J., in summing up to the jury, 
told them that it was not the duty of a master to 
go back if he then honestly although erroneously 
believed that he could accomplish the voyage ; 
and, that, if the master acted honestly, the ship- 
Owners were not liable for negligence, and in the 
judgment of the court they appear distinctly to 
have approved that direction. Whatever might be 
the duty of a master, if he were close to his point of 
departure, he cannot be justified in putting back 
where he has several interests intrusted to his 
charge and such putting back would be detri- 
mental to those interests as a whole, though 
possibly beneficial to one, 


J. P. Aspinall and Raikes for the respondent. 
—The ship not having left the port of New York, 
the voyage had not commenced aud the warranty 
of seaworthiness was not complied with. [Sir 
J. Hannen.—Can it be contended that the voyage 
does not commence when the ship first starts 
from her mooring berth? I shall certainly so hold 
until I am convinced to the contrary.] Secondly, 
even assuming that the master had only the 
alternative of proceeding on his voyage or of 
returning to port, and so incurring heavy general 
average charges, he has no right to proceed if he 
thereby incurs a risk of damage which will fall 
on even one portion of the cargo alone. He must 
do the best for each individual interest. By this 
bill of lading ho undertakes to deliver unless pre- 
vented by perils of the sea. If he puts to sea in 
n damaged condition, whereby the cargo receives 
injury which it would not have sustained if his 
ship was sound, the injury is not occasioned by 
perils of the sea, but by the act or default of the 
master, provided that he had the opportunity of 
repairing. If he has such opportunity he is bound 
to repair : 

Worms v. Storey, 25 L. J. 1, Ex.; 11 Exch. 430; 
Notara v. Henderson, 1 Asp. Mar. Law Cas. 278; 
L. Rep. 7 Q. B. 225. 
Here the master might have put back to New 
York,or even he could bave remained at anchor 
where he was,and could have caulked his ship. 
Cohn v. Davidson was a Nisi Prius decision only 
On the point above mentioned, and it does not 
appear that it was approved by the Court. A 
carrier is bound to do his utmost to protect goods 
committed to his charge from loss or damage, and 
if he fails to do so he is liable: 
Nugent v. Smith, 10, P. Div. 493, 430 ; 3 Asp. Mar. 
Law Cas. 87, 198. 
The shipowner cannot excuse himself from lia- 
bility for damage caused by his negligence by 
showing that some damage could have happened 
through perils of the sea if no act of negligence 
had been committed : 
Nitro Phosphate, dc., Comnany v. London and St. 
Katherine's Dock Company, 9 Ch. Div. 503. 


Myburgh, Q.C. in reply. 

Sir J. HANNEN.—1t is obvious that it lies upon 
tkose who impeach the judgment of the learned 
commissioner to establish that it is wrong. 
Some observations have been made upon expres- 
sicns that fell from him indicating that he did 
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noi entirely agree with the assessors who assisted 
him, but that cannot affect our judgment. We 
put ourselves in his position, and upon these facts, 
with the assistance we have derived from the 
"Trinity Brethren who are with us, we have to say 
whether we can see that his judgment is wrong. 
A preliminary point was taken, but has ap- 
parently been abandoned, and I think very pro- 
perly, by Mr. Myburgh, with regard to the title 
to sue. It is obvious that the learned commis- 
sioner intended to make any amendment that 
would be necessary in order to get the right 
parties on the record, and Mr. Strange (I think 
is the name) appears to have been mentioned as 
consignee, and no question was raised at the time 
and we do not consider that this is a point which is 
now open to the appellants to take. It has been 
passed by, and I see no reason to doubt that Mr. 
Strange is the right person to sue. 

Now, with regard to the facts of the case. 
We have already intimated our opinion that 
this voyage must be considered to have com- 
menced from the time when the ship started 
from whatever were her moorings, with her 
cargo on board, for the purpose of proceeding 
down the New York harbour and out to sea, and 
that therefore the warranty of seaworthiness had 
been fulfilled. But, as to the facts which followed, 
the first question which arises is whether the 
vessel had been making any water before she 
struck on the shoal ; and I must say, speaking for 
myself, that I greatly doubt the veracity of the 
captain’s statement that she was making three 
inches of water before that time. I am very much 
inclined to think that that was stated by him to 
lead up to the five inches; but the reason why I 
reject his statement is that I find in the log a 
distinct statement that she was making no water ; 
but however that may be, whether she was 
making three inches of water or none imme- 
diately after she struck on this shoal, she is 
recorded to have made five inches of water. Sug- 
gestions have been thrown out that the log had 
been tampered with and made up in a different 
ink, and so on, for which I really see no founda- 
tion whatever. It is quite certain that the master 
has never repudiated this log; he has adopted it. 
He has made statements in the protest upon the 
basis of it, and I, for my part, entertain no doubt 
that he did know perfectly well that the mate 
had recorded that the vessel was making five 
inches of water after she touched; and, 
more than that, the log shows that a certain 
damage done to the vessel was apparent, viz., that 
the waterways and decks were strained. This 
being the condition of things, the first question 
which was put to the assessors in the court below 
and which we have thought it right to put to the 
Trinity Brethren who assist us is, whether that 
indicated such an amount of damage to the vessel, 
as made it necessary for the master to consider 
whether he should put back or what other steps 
he should take for the purpose of remedying the 
mischief that had been done, or mitigating its 
consequences, and I may say at once that the 
Trinity Brethren who assist us here, and who 
very properly have been appealed to so often in 
the course of this discussion as those who would 
give us advice and who would be able to correct 
the assessors below, entirely agree with the 
assessors below. 

The question then arises, what should be 
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done under such circumstances? Now, I must 
say that E am not prepared to hold, according 
to the argument put forward by Mr. Aspinall, 
that the instant it becomes clear that by going on 
some mischief will be done to some portion or the 
cargo, that it becomes the duty of the captain to 
go back, and perhaps put all concerned to & very 
enormous expense; neither, on the other hand, 
can I assent to the proposition that the liability 
of the owner depends upon the honesty of the 
belief of the captain that what he proposes to do 
is the right thing, and so far as I know, aud so 
far as the argument before us to-day has informed 
my mind, I am not aware of any authority for the 
proposition, except the supposed authoriby 

Cohn v. Davidson. I think it perfectly clear 
from the context (my learned brother who will 
deliver judgment will probably know more 
than I of the facts), and I infer from the 
judgment, that so far from the court in tbat 
case not adopting the language of Lush, L.J., 
that what they were seeking to do was 
to show that the parties had not been pre- 
judiced by a hasty expression of Lush, LJ. 
and to show that the facts corrected that, 
and that the rest of his summing up prevented 
the jury being under any misconception. But, 
passing from that, I must say that I am inclined 
to think that the argument which has been so 
forcibly put by Mr. Kennedy is correct, that the 
master is entitled to take into consideration the 
whole venture. He must not consider only the 
question of the ship, he must consider the ques- 
tion of the whole venture. Well, you can no 
doubt introduce a very large number of elements 
for his consideration, and the question what 
would be right for him to do would of course 
depend on the distance he has gone from the port. 
I put an extreme case by way of testing it. It 
seems to me, what it would be plainly a mans 
duty to do, if he was only half a mile or a mile 
from the port, would be something very different 
if the ship had gone twenty miles, or any other dis- 
tance you might suppose; but the question inevery 
case, in my judgment, which has to be considered 
isthis, whether or not, taking all the circumstances 
into consideration the master has been guilty of 
negligence. Of course, that must be judged by 
the opinion of the tribunal which has to determine 
upon it. Wecannot take the uncertainty of his 
mere judgment as a test; we have to consider 
whether a properly constituted captain in that 
position would have done what this captain has 
done. Upon this point we have taken the opinion 
of those who are with us, and they are of opinion 
that this captain did not do all he ought to have 
done, and that he has been guilty of negligence in 
one manifest respect. Before mentioning what he 
might have done, I may say it appears to me 
in this case that the captain did not exercise 
any judgment at all. He did not take into 
account what he was to do, but he blindly and 
promptly went on his way without considering 
what should be done under the circumstances 
which had arisen, and his excuse now is one which 
I do not believe, namely, that he was not con- 
scious that he was in any exceptional position; 
that he thought he might go on and might treat 
the result of getting on the shoal, and the fact 
that he was drawing five inches of water in 
an hour, as of no importance. We are advised 
that one obvious thing which he might have done 
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"was this, that when he saw, as I am assuming 
that he did, that the vessel had been so strained 
and had received such a shock that her waterways 
and decks were strained, and that in some way or 
other she was making five inches of water per 
Hour, that ought to have indicated that he should, 
at least, have taken the precaution of having the 
waterways and the decks caulked for the purpose 
of preventing the water getting through, as it was 
able to do, if she encountered any bad weather 
such as she did encounter at that scason of the 
year. 


There is, therefore, in the judgment of those 
who assist us, one plain element of negligence 
which would, if it had not been committed, 
from the precaution which has been mentioned, 
have had a tendency to prevent the saturation 
of the deck with water and the penetration of 
water into the hold. “ Bnt,” says Mr. Myburgh, 
“ there being no damage shown to have been done 
to the bottom, therefore that shows that this 
damage cannot have resulted from the negligence 
that is imputed.” I really have not been able to 
tollow that. It is obvious that if she made more 
water after she touched on the shoal than she did 
before—if we draw the inference that the touching 
on the shoal was the cause of her making more 
water—then, if there was no damageto her bottom, 
it is plain that something was done which caused 
her to take in water, and which may have equally 
had the effect of rendering her waterways and 
her decks less capable of resisting the water which 
she shipped afterwards in the course of her voyage. 
There being somenegligenceestablished, itliesupon 
theshipowner to distinguish, if hecan, what portion 
of the damage which has arisen did not arise 
from the negligence which has been estab- 
lished against him—that is, against the person 
who has been guilty of negligence; and, if it isa 
sufficient cause for the injury which has resulted, 
then it lies upon the person accused to show that it 
did not, in fact, arise from this sufficient cause, but 
arose from some other sufficient cause. We are 
of opinion that the negligence of not caulking 
has, in itself, contributed largely to the damage 
which has resulted, and that, therefore, there is 
sufficient basis upon which this judgment can be 
maintained. 


FizLD, J.—I quite agree with the President in 
coming to the conclusion that the judgment of 
the court below ought not to be disturbed. This 
is a form of action I am not accustomed to, but 
still the principles are the same in this court as 
in those courts in which I have the honour to 
preside. I understand this to be an action for 
damage to cargo brought by the owner and con- 
signee of goods received under a bill of lading, 
and by which it became the duty of the defen- 
dants to carry the goods to the port of discharge, 
and there deliver them “in the like good order” 
as when received, perils of the sea excepted. It 
is admitted that the goods were put on board in 
good condition. It is admitted that they arrived 
at their port of discharge in bad condition and 
damaged. It is admitted that the damage was 
caused by sea water; that, therefore, the damage 
must have occurred some time or other whilst 
the goods were under the charge of the master. 
"Then it is said that, although, no doubt the proxi- 
mate cause of the damage to the goods was sea 
water caused by shipping seas in very bad weather, 
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that the deck of the ship, which ought to have 
protected the cargo against the shipping of the 
Seas, was in such a defective condition as that it 
permitted the seas to pass through; and that that 
defective condition (although in itself originally 
alsa dne to perils of the Seas) was one which it 
was the duty of the master to have known of and 
ascertained, and that he ought not to have pro- 
ceeded on his primary duty, of going to the port 
of discharge, without taking steps to ascertain 
whether his cargo would receive damage, or 
whether there was anything which could, and 
might, and ought to have been done to prevent 
that. — That is the shape the case assumes. Now, 
then, it is certain, therefore, that the goods were 
received sea-damaged. It is clearly admitted 
also now that she started seaworthy, and, if any- 
thing had happened at all to her, Mr. Aspinall 
could not have been here supporting the judg- 
ment. But what did happen to her? When she 
was at @ good distance from New York, from 
where she had started, she ran on a_ shoal, 
and she appears to have got on stem fore- 
most, and, without going through it at length, 
it is obvious there was a great deal of tug- 
Sing and pulling at her. A hawser was broken; 
they were an hour and three-quarters trying to 
get her off; and no man who has been at sea will 
doubt that such an operation will have a ten- 
dency to strain a heavy ship with a heavy 
cargo of grain and flour on board. And not 
only would that have called the attention of 
a prudent master, but we find that the man on 
board next in charge of the ship—the mate— 
actually saw the condition of the deck. He 
describes how the ship was strained, and the 
master says so too in the protest—and a most 
careful master, because he takes uncommon care 
not to put anything into the protest which hig 
owner would not like, because he writes to him 
and asks him whether it should be put into the 
irae or not. The mate is a most careful man; ^ 
© saw the ship was strained, saw the waterways, 
and that was the place where the deck was 
Strained and where it was injured, and where the 
water would be likely to got through. What 
does that show ? Surely that, at least, ib ought 
to put on the master the duty of ascertaining and 
considering and examining. He did nothing 
whatever. He says he did not notice the deck; but 
his mate did, and he must have seen the log, when 
the mate made up the log. Under these circum- 
stances, what was it his duty to do? Mr. Myburgh 
Says lt was his duty to proceed; so it was, pri- 
marily, but also to proceed with care, and not to 
proceed if dangerous. He would not have to pro- 
ceed if he knew that a hostile fleet were in front 
ot him, and that there was danger of war. It 
was his duty to take care of his ship and cargo, 
and to see that his ship was never in such a 
position as would be likely to damage his cargo, 
and if she was, to see if anything might be done, 
So that he might safely proceed in the direction 
he required. What had he before him ? A North 
Atlantic voyage in midwinter. I should like to 
know where the master is to be found who would 
not know what quantities of sea he would have 
to ship in the course of such a voyage as that. If 
80, what was it his duty to do? His first duty 
would have been to have called up the carpenter, 
and he might have said that they had no tow on 
1 board, and could not proceed in that wenther. 
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qua done, and it seems to me therefore that 
i p ain does not come within ihe protection— 
be nee is a protection—which there is said to 
Ee the summing up of Lush, L.J. in the 
= pee v. Davidson. For myself I may 
E ug of no authority for saying that the 
E AC of a ship, or anyone celse who has a duty 
E contract to exercise due care and skill, 
Ez cse himself by saying, “I did not 
1 ad cone and skill but 1 honestly thought 
we know of no such case. There 
a ub many cases in which if a wrong- 
ie ie S you into a position of danger, so 
ae wi are called npon hastily to take some 
ATA ane you do happen then to take the wrong 
i at there you are excused as against the 
boi EX In the well-known case of the rail- 
[UM ipeo fen who being carried on, believing 
E ond m fairly that she was being carried on 
E er station, and thereupon got down 
of Bek one contributed probably by her mode 
see Wg own to the injury, it was held that 
ahaa oo, were still responsible, though 
bis nig t pars done a wiser thiog, namely, to 
Bem opped in the carriage and gone on to the 
Fd yo tials and come back again by the next 
dE T ub these are very different cases from 
i" ger od do not believe that Lusb, L.J. 
Bieter miden eros co que ad 
PE is to use due ca 
Rn may ee excused for a breach of Dui aus 
der y if he honestly exercises a judgment in 
EESE ansiot Nri Pu. tie Lotour di Den € 
a e honour of bein 
NU OE of that; but we considered in Bet 
NM ough the question itself was made a 
might point by the Solicitor-General, that it 
m pu ly, taken by itself, have misled the 
" 2i «a ; " en accompanied by the observations 
" ps P. Justice in summing-up to the jury, 
ere me no such damage was sustained. 
= m the true effect of Oohn v. Davidson in 
ud pn I cannot see that in the present case 
ba ster brings himself within that protection 
Sense he took no means and exercised no jud f 
e whatever. ar 
agree with many of the argument 
E put by Mr. Myburgh and ME eM] 
Fee um perhaps, rely very much on the 
Ld n i nd the damage did not 
, but it was an ind i 
Co at and consider. If she bid pues 
M on even three inches of water originally 
A b ter such a shock as this made five, it is 
is 4 ement to be taken into consideration that she 
M d a strain. If the captain had known 
EI i Lem at the waterways, he would have 
= “ok T this damage arise from the water- 
VOR A r. Dent clearly establishes that it did 
d us is pu evidence to the contrary), because 
ee x amage was through the constant 
i nw water down the ship’s side, so that 
tee 2m enai had become sodden with tbe water ; 
DM nob due to the water rushing through & 
ya ee hole or sweeping the deck-house down ; 
pE : ueto the constant trickling day after day, 
E ee oe of water going through the seams 
ya 2 ittle caulking might unquestionably have 
B ppe . I think, therefore, it is impossible to 
ay that the jadgment was wrong. We have tho 
advantage oť the learned assessors here, who 
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ment of the assessors 


below. 
Judgment affirmed, and a reference to the 
registrar and merchants ordered to assess the 


amount of the damage. 
Solicitors for the appellants, Thomas Cooper 


and Co. 
Solicitors for the 


Sons. 


respondents, Pritchard and 


Thursday, June 12, 1884. 
(Before BUTT, J., assisted by TRINITY MASTERS.) 
Tyr Pactric. (a) 

Collision Regulations for Preventing Collisions 
1880, art. 11—Infringement—Lights—Fishing 
smack—Overtaking ship. 

The bright white light carried by a trawling 
fishiag smack when attached to her nets im 
pursuance of the provisions of art. 9 of the 
‘Regulations for Preventing Collisions 1865, 
although visible astern, is not a white light shown 
from the stern to an overtaking ship within the 
meaning of art. 11 of the Regulations for Pre- 
venting Collisions 1880. 

Where it is the duty of & vessel to carry or show 
lights, and those lights are not carried where they 
are visible, or are not shown, the court will not be 
extremely nice in finding omother vessel to blame 
because those on board her fail to see the first- 
mentioned vessel within a few yards of the dis- 
tance when such vessel ought first to have been 


RECN. 
Tus was a damage action in rem, instituted by 
the owners of the fishing smack Speculator against 
the owners of the steamship Pacific, to recover 
damages for the loss of the smack, occasioned by 
a collision between the two vessels on the 24 
March 1884 in the North Sea. The defendants 
counter-claimed. 

The facts alleged on bebalf of the plaintiffs 
were as follows :—A bout 3 a.m. on the 24th March 
1884 the fishing smack Speculator, manned by & 
crew of five hands all to 
Dogger Bank about 170 
Spurn. The weather was 


mizen topsail, her mainsheet being slacked out. 
Her trawling gear was on the ground, and she was 
heading about E. by N. and making about one 
knot an hour and some leeway. A white light 
was exhibited from the crosstrees on her main- 
mast; such light was visible all round the horizon, 
and a good look-out was being kept. Under these 
circumstances the masthead light of the Pacific 
was seen from three to four miles distant, bearing 
about a point on the starboard quarter. Shortly 
after the red light came into view, and, although 
loudly hailed by those on board the Speculator, 
the Pacific came on with great specd and 
struck with her stem and port bow the starboard 
quarter of the Speculator, doing her so much 
damage that she shortly sank. 

The facts alleged on behalf of the defendants 
were as follows :—The screw steamship Pacific, of 
466 tons net, was shortly before 3.10 a.m. on the 
94th March 1884 in the North Sea, on a voyage 


(a) Reported by J. P. ABPINALL and F. W. E 
Barristers-at-Law. pud 
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from Hull to Dantzic. The weather was fine, but 
dark and cloudy towards the horizon. and there 
was a fresh breeze from about north. The Pacific 
was proceeding under steam with her foretopsail 
and forestaysail set, heading E. by N.$ N., and 
making between eight and nine knots an hour, 
Her regulation lights were duly exhibited and 
burning brightly, and a good look-out was being 
kept on board of her. In these circumstances 
those on board the Pacific observed at the distance 
of about a ship’s length from the Pacific and right 
ahead (if anything a little on the starboard bow) 
the boom of the smack Speculator under sail. No 
light on board the Speculator, until atter the colli- 
sion, ever became visible to those on board the 
Pacific. The engines of the Pacific were imme- 
diately stopped and her helm was ordered hard- 
a-starboard, but a collision between the two vessels 
took place almost immediately afterwards. The 
defendants (inter alia) charged the plaintiffs with 
breach of art. 11 of the Regulations for Prevent- 
ing Collisions at Sea, in not exhibiting a white 
or flare-up light from the smack’s stern. 

Art. 11 of the Regulations for Preventing Colli- 
sions 1880 is as follows: 

A ship which is being overtaken by another shail show 
from her stern to such last-mentioned ship a white light 
or & flare-up light. 

Art. 9 of the Regulations for Preventing Colli- 
sions at Sea 1863, continued in force by Order in 
Council is as follows: 

Fishing vessels and open boats, when at anchor or 
attached to their nets and stationary, shall exhibit a 
bright white light. 

The evidence on behalf of the plaintiffs proved 
that the white light was carried in the weather 
erosstrees, that that was the usual place to carry 
it, and that it was visible astern. The witnesses 
on behalf of the defendunts admitted that while 
it was possible, had their attention been directed 
to the smack, to have seen her at a distance of two 
ship’s lengths, they did not see her until within 
the distance of one ship’s length. They also stated 
that, having regard to the relative position of the 
two vessels, it was impossible for them to have 
seen the white light of the smack. 


Dr. Phillimore (with him Bucknall) for the 
plaintiffy—Assuming the smack’s light not to 
have been visible all round the horizon, it was 
nevertheless carried in the place where it is the 
practice for fishing smacks to carry their light. 
Those on board the steamer, seeing that they were 
navigating across a fishing ground, should have 
taken extra precautions. It is, however, admitted 
that the steamer was making from eight to nine 
knots, and it is submitted that, under the circum- 
stances, this was an excessive rate of epeed. 
Assumiag that the smack was bound by art. 11, 
we contend that there has been a compliance with 
it. The rule requires a white light or a flare-up 
light to be shown from the stern. Having regard 
to the fact that tbe smack’s light was a white 
light on the crosstrees, and therefore visible 
astern, the duty to show a white light from the 
stern was complied with. [Burr, J—Surely the 
obvious intention of the Legislature in using the 
words “ from her stern” is that the light is to be 
abaft everything that might possibly interfere with 
its being visible to an overtaking vessel, ‘That is 
what I think the Legislature meant by the rule.] 
Assuming that to be so, the effect in the present 
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case is the same. Whether the light bad been 
exhibited from the stern or was hung on the cross- 
trees, it was yet visible tothe overtaking ship, and 
therefore the breach of the rule cannot be said 
to have by any possibility contributed to the colli- 
sion. According to The Reiher (4 Asp. Mar. Law 
Cas. 479; 45 L. T. Rep. N. S. 767) a vessel is not 
bound to show a white light or flare-up light to 
an overtaking vessel, unless there is ground for 
the apprehension of danger. Under the circum- 
stances of this case, there was no ground for the 
apprehension of danger. The defendants have 
admitted that it was possible for them to have 
seen the smack at a distance of twoship’s lengths, 
while they say that as a fact they did not see her 
until within a ship’s length off. Tf so, they should 
be held to blame for having a bad look-out. 


Hall, Q.C. (with him Kennedy) for the defen- 
dants.—It would be impossible for vessels coming 
from the southward in certain directions to 
see the smack’s white light, which would neces- 
sarily be shut out by the mast and rigging. 
It is obvious that the plaintiffs have infringed 
art. ll of the Regulations. The white light 
there ailuded to must be shown at the stern, 
80 that there may be nothing abaft it which may 
intercept its rays, and further to indicate to an 
overtaking vessel the exact position of the stern 
of the overtaken ship, and thus enable the over- 
taking ship to manœuvre accordingly. The fact 
that those on board the steamer did not see the 
smack herself quite so soon as was pbysically 
Possible is no proof of negligence. As to the 
speed of the steamer, there is no rule of navigation 
which says that in the absence of fog a steamer 
shall not go full speed, provided she is carefully 
navigated, 


_ Dr. Phillimore in reply —A steamer is nob 
Justified in running at full speed on a dark night 
across a fishing ground : 
The City of Brooklyn, 1 P. Div. 276; 8 Asp. Mar. 
Law Cas. 230; 34 L. T. Rep. N. S. 932. 

Burr, J.—This is a case where, on & fine night 
but perhaps rather dark and cloudy towards the 
horizon, the smack Speculator was run down and 
sunk by the steamship Pacific in the North Sea, 
somewhere in the neighbourhood of the Dogger 
Bank. The substantial questions in the case 
relate to the lights carried or shown by the smack. 
For reasons to which I have adverted in the 
course of the evidence and during counsel’s 
speeches, it is not necessary to go into the ques- 
tions raised under the Orders in Council, which 
deal with art. 9 of the old and art. 10 of the 
new Regulations for Preventing Collisions (a). It 
is clear from the evidence that the smack’s light 
was 80 placed that it did not show all round the 
korizon. What exact number of points was ob- 
scured it is not easy to say, but that it did not 
show all round is clear. But I do not say that 
the smack is necessarily to blame for that. ‘There 
is a difficulty in placing these lights, and it has 
yet to be decided whether it is possible to have a 
light which will show all round the horizon. 
However, in that state of things, it is certainly 
more important that the other regulations as to 
lights should be strictly observed. Now, it seems 


(a) The question as to what lights are to be carried by 
a trawler when attached to her nets and stationary has 
been subsequently dealt with by the Court of Appeal in 
the case of The Dunelm, post.—Ep. 
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clear to myself and the Elder Brethren that the 
regulation which requires a light to be shown 
from the stern to an overtaking vessel was 1n- 
fringed. Even apart from the regulations, one 
would have thought that, under the circamstances 
of this case, it would only bave been an ordinary 
precaution to have shown a light from the smack's 
stern. Some suggestion has been made on behalf 
of the plaintiffs that, assuming the white globular 
light fixed on the crosstrees was not hidden by the 
sails or spars of the smack, but was visible astern, 
there has been a substantial compliance with the 
regulation. I, however, do not think that conten- 
tion can successfully be maintained. 1 think the 
view of the Legislature in laying down this regu- 
lation was something very different from a light 
carried in the forepart of the vessel, even assum- 
ing it to be visible astern. 

It has then been said that the steamer is 
also to blame. As to those on the steamer 
not seeing the smack’s light, I think that it 
was so obscured by the smack’s sails as not to 
be visible tothem. We are satisfied that there 
was a good look-out on the steamer. The light 
of another steamer had just previously been seen, 
and we think it impossible that the emack’s light, 
which is admitted by those on board the steamer 
to have been a good light, should not have been 
seen had it been visible. There has been some 
discussion as to the way in which this light was 
carried. However, taking the view I do, it is not 
necessary to decide that. Wherever it was, I 
think that it was obscured from those on the 
steamer until the smack had been turned round 
by the force of the blow. Then arises a further 
question. Assuming that the smack’s light was 
obscured, ought not those on the steamer to have 
seen the smack’s sails at an earlier period and 
perhaps in time to have avoided the collision P I 
have considered that matter, and I must say that 
where it is the duty of a vessel to carry or shew 
lights, and those lights are not carried where they 
are visible or are not shown, I do not think the 
court ought to be extremely nice in finding another 
vessel to blame because she has failed to see her 
within a few yards of the distance when she 
ought first to have been seen. It is then said 
that the steamer in crossing a fishing ground 
at full speed was going at an improper rate. I, 
however, do not think that her speed under the 
circumstances was such a rate of speed as to con- 
stitute negligent navigation. On the whole, 
therefore, I come to the conclusion that the 
smack must be pronounced alone to blame for 
this collision. Judgment for the defendants. 

Solicitors for the plaintiffs, Pritchard and Sons. 

Solicitors for the defendants, Stokes, Saunders, 
and Stokes. 


Tuesday, June 10, 1884. 
(Before Burt, J.) 
Tue BowEsrIELD. (a) 
Collision-—Loss of life—Action in rem—Lord 
Oampbell’s Act (9 & 10 Vict. c. 93)—Amendment 
of writ—Practice—Order XVI. v. 11. 
Plaintiffs commenced an action in rem under Lord 
Campbell's Act on the 4th Jan. 1884 in respect of 
loss of life by collision at sea on the 10th Jan. 


Reported by ‘J. P. AerrxALL and F, W. HaA1EES, Esqrs. 
Barristers-at-Law. 3 
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1888. After the 10th Jan. 1884, if having been 
decided in the interim by the Court of Appeal 
that the Admiralty Oourt had no jurisdiction in 
such actions, the plaintifs applied to add as 
defendants the owners of the wrongdoing ship 
personally, ' 
Application refused upon the ground that, under 
the provisions of Order XVÍ., r. 11, proceedings 
against the parties proposed to be added would 
only be deemed to have commenced from the date of 
the service upon them of the writ of summons, and 
hence the action would not have been commenced 
against them within the time provided by 
Lord Campbell's Act, and the court being of 
opinion that it had no power to add parties as 
defendants im personam. in an action in rem, 
thought 4t ought not to make the order merely 
because the objection as to time was an objec- 
tion which ought strictly to be taken at a later 

stage. y 
Tus was a motion by the plaintiffs in an action 
in rem under Lord Campbell's Aot to amend their 
writ of sammons by adding the names of the 
registered owners of the steamship Bowesfield as 
dendari in the action. 4 

The collision, out of which the action arose, 
occurred between the schooner Lawra and the 
British steamship Bowesfield, on the 10th Jan. 
1883, in the Straits of Dover. By reason of the 
collision Car) Bjorn Pedersen and Axel Pedersen, 
two of the crew of the Laura, were alleged to 
have been drowned. 

On the 4th Jan. 1884 the legal personal repre- 
sentatives of Carl Bjorn Pedersen and Axel 
Pederson brought an action in rem under Lord 
Campbell’s Act against the owners of the Bowes- 
field to recover damages sustained by the deaths 
of the said Carl Bjorn Pedersen and Axel 
Pedersen. 

The Bowesfield was never arrested, in conse- 
quence of her owners on the 17th Jan. 1884 
undertaking to enter an appearance in the 
action. 

Owing to the decision of the Court of Appeal 
in The Vera Oruz (51 L. T. Rep. N. 8. 104; 
9 P. Div. 96), that the Admiralty Division 
has no jurisdiction to entertain an action in 
rem under Lord Campbell’s Act, the plaintiffs 
took out a summons on the 14th May 1883 
before the registrar to amend the writ of 
summons by adding the names of the registered 
owners of the Bowesfield as defendants. On this 
summons coming on for hearing the registrar 
refused to make the order and condemned the 
plaintiffs in the costs of the summons. ‘There- 
upon the plaintiffs took out s similar summons 
before the judge in chambers, who upon it coming 
before him referred it info court. 

Lord Campbell’s Act (9 & 10 Vict. c. 93), s. 3, is 
as follows: 

Provided always and be it enacted, that not more than 
one action shall lie for and in respect of the same subject 
matter of complaint, and that every such action shall be 
commenced within twelve calendar months after the 
death of auch deceased person. 

T. T. Bucknill, on behalf of the plaintiffs, in 
support of the motion.—This application is made 
in consequence of the decision of the Court of 
Appeal in The Vera Oruz (ubi sup.), where it was 
held that no action in rem would lie under Lord 
Campbell's Act. The plaintiffs, therefore, wish to 
add the owners of the Bowesfield under the provi- 
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sions of Order XVI, r. 11. (a). [Burr, 
say that you have brought an action against them 
within the twelve months required by Lord 
Campbell’s Act ?] I must say that or fail. (Burr, 
I.—Then do you say that anaction against the ship 
is an action against the parties owning the ship P] 
According to the form of the writ itis addressed 
to the “ owners and parties interested in the Ship 
or vessel A. B." Itis to be noticed that in this 
particular case the ship was never arrested and 
the owners undertook to pub in an appearance. 
[Burz, J.— You want toturn an action in rem into 
an action in personam. I do not think that ever has 
been done.] In an action of possession the court 
has directed that the managing owner should 
appear as defendant. [Burz, J.—Can you refer 
me to any case in which the court has engrafted 
parties on to an action in rem ?] I know of no 
authority which says it shall not be done, and in 
a recent case, The Hollandia (not reported), Sir 
James Hannen joined the pilot. It may be that 
prior to the Judicature Act this could not be 
done, but I submit that your Lordship now has 
the power under Order XVI., r.11., the important 
words of which are, * in order to enable the court 
effectually and completely to adjudicate upon 
and settle all the questions involved in the 
cause of matter." [Burr, J.—I can add a pilot 
under this order upon the ground that you cannot 
do effective justice without it. Dr. Phillimore, 
as amicus curie, referred to the case of The 
Hope (1 W. Rob. 154), where Dr. Lushington had 
expressed an opinion that it was not com petent for 
the court to engraft upon a proceeding in rem a 
personal action against the master.] Intwocases 
subsequent to the Judicature Acs owners have 
been added personally to an action in rem: 


The Native Pearl, 3 Asp. Mar. Law Cas. 515; 37 
L. T. Rep. N. S. 549; 

The Annandale, 3 Asp. Mar. Law 
Div. 179 ; 37 L. T. Rep. N. S. 364. 


According to the note at p, 23 of Coote’s Admiralty 


Practice, 2nd edit., the same thing could have been 
done prior to the Judicature Act. (b) (Burr, J.— 


Cas. 489; 2 p. 


"No cause or 
mis-joinder or 


either party, and on such terms as may appear to the 
court or a Judge to be just, order that the names oí any 
parties i plaintiffs or as 
defendants, be struck out, and that the 
parties, 
have been joined, or whose presence before the court 
ma i court effect- 

completely to adjudicate upon and settle all 


&8 against such party shall be deemed to have begun 
ony on the service of such writ or notice.”—Ep 
(5) The note 


referred to is as follows; © It would seem 
that, at one period of the practice of the Admiralty, a 
it take proceedings in rem and in personam, 

© and in the same action. The ormulare 
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Your difficulty here seems to me 
that, heving got an action which is useless, you are 
asking me to turn it from an action in rem into 
an action in personam. I do not think that is 
contemplated by the rule. What you are seeking 
to do is to deprive the defendants of the bengfit 
of the provision in Lord Campbell’s Act which 


says the action shall be brought within twelve 
months. | 


, the defendants contra.—The 
Native Pearl lubi sup.) is herdly a binding autho- 


3 sent case the action is an action 
in rem irrespective of statute. Moreover, that 
action was a default proceeding, and hence the 
addition of the defendant was not argued. Even 
assuming the present application was acceded to, 
the plaintiffs would be ont of time because by the 
provisions of Order XVI, r. 11, the proceedings as 
against the party added are to be deemed to 


ave begun only on the service of the writ or 
notice. 


Bucknill in reply.—This is not the 
to take this last objection, 
& question hereafter. [Burr, J.— That is very 
true, but you must remember that before my at- 
tention was called to those words I was against 
you, and althongh I am anxious to prevent a 
great injustice being done by reason of this lapse 
of time, I can now see no reason for straining my 
first impression and acceding to your application.? 
Tnssmuch ag the ship was never arrested, the 
parties have really appeared personally. [ Bur, J. 
— No, they have not. They only appear to protect 


their interest in tho res. They are not personally 
defendants. | 


Burr, J.—I have very grave doubts indeed 
whether this is a matter over which I have power 
to act in the way Iam now asked. However, I 
should have been Strongly disposed to have gone 
counter to the inclination in my own mind had I 
thought that it would prevent the objection as to 
time being urged and availing the defendants in 
their contention. But it seems to me that it 
would avail, and I therefore must act upon what. 


was my impression at the outset and refuse to 
make the order. 


Aspinall asked for costs. 


. Burt, J.—Had I made the order it must have 
been upon payment of costs by the defendants, 
as the necessity for doing so was caused by their 
mistake. They must, therefore, pay the costs. 
Motion refused. 


E Solicitors for the plaintiffs, Ingledew, Ince, and 
olt. 


proper time 
though it may well be 


Solicitors for the defendants, Fielder and 
umner, 
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Feb, 25, 26, and March 17, 1884. 
(Before the Log» CHANCELLOR (Selborne), 
Lorps BLACKBURN and Watson.) 
BIRRELL v. DRYER. (a) 


ON APPEAL FROM THE SECOND DIVISION OF THE 
COURT OF SESSION IN SCOTLAND. 


Marine insurance — Time policy — Warranty — 
Ambiguity—Macim, Fortius contra proferentem 
—ZJudicial notice. 


Whether the underwriters or the owners are to be 
considered as the projerentes in regard io œ con- 
dition in a policy of insurance, depends upon the 
character and substance of theparticular condition. 

The respondents, shipowners, claimed against the 
appellants, the underwriters of a time policy of în- 
surance, as fora total loss, and the appellants 
resisted the claim on the ground of a breach of ^ 
warranty in.the policy. The warranty was “ No 
St. Lawrence? between certain dates, and it was 
admitted that the vessel had navigated the gulf 
of St. Lawrence within the prohibited time, but 
the owners contended that the warranty applied 
only to the river St. Lawrence. Ti was proved 
that the navigation of the gulf was dangerous at 
that season, but less so than that of the river. 

Held (reversing the judgment of the court below), 
that, in the absence of any evidence to that effect, 
the words of the warranty disclosed no ambiguity 
or uncertainty sufficient to prevent the application 
of the ordinary rules of construction as to negative 
words, and that both the gulf and the river were 
prohibited. 

A court should take judicial notice of the geogra- 
phical positions of, and general names applied 
to a district as shown on the Admiralty chart. 


Tuts was an appeal from a judgment of the ma- 
jority of the Second Division of the Court of Session 
in Scotland, consisting of the Lord Justice Clerk 
(Lord Moncrieff), Lords Young and Rutherfurd 
Clark (Lord Craighill dissenting). which had 
reversed a judgment of the Lord Ordinary 
(McLaren). ‘The case is reported in 10 Court Sess. 
Cas. 4th series, 585; and 20 Sc. L. Rep. 385. 

The action was brought by the respondents, 
who were shipowners, against the appellants, who 
were underwriters of a policy of insurance, under 
circumstances which appear in the head-note above 
and in the judgments of their Lordships, where 
also the arguments are sufficiently referred to. 


The Solicitor-General (Sir F. Herschell, Q.C.), 
etn Q.C., and Hollams appeared for the appel- 
ants. 


The Lord Advocate (Balfour, Q.C.) and Barnes 
for the respondents. 


At the conclusion of the arguments their Lord- 
ships took time to consider their judgmen}. 


March 17.—Their Lordships gave judgment as 
follows :— 


The Lorp CHANCELLOR (Selborne).—My Lords: 
The question on this appeal is whether the words 
* warranted no St. Lawrence between tho 1st Oct. 
and the 1st April” in atime policy on the reapon- 
dents’ ship L. de V. Chipman effected with under- 


writers of Glasgow on the 8th June, 1878, for the 
(a) Reported by C. E. MALDEN, EsQq., Barrister-at-Law. 
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Gulf of St. Lawrence or are 
confined to the river of that name? Many wit- 
on both sides to show in 
they understood these words, and 
thought that others ought to understand them, 
but none of those witnesses proved that they bore 
either the one sense according to 
any local or general usage; nor were they able to 
refer to any instances in which the question had 
practically arisen, and had been practically deter- 
mined. Conflicting opinions of individuals, as to 
the proper interpretation of words in a written 
contract, would be entitled to no weight, even if ib 
were clear that they were admissible. Your Lord- 
ships have, therefore, to consider whether the or- 
dinary rules and principals of construction do, or 
do no& enable you to ascertain the subject to 
which these words apply, having regard to those 
extrinsic facts which are either within your judicial 
cognisance, OF sufficiently established by the evi- 
dence. ‘The facts of which I think your Lordships 
are entitled to take judicial notice, independently 
of evidence, are these: The great river which dis- 
charges the waters of the North American lakes, 
and the gulf into which it flows, both bear the 
name of St. Lawrence. There is a Cape St. Law- 
rence at the main southern entrance into the gulf. 
The river below Quebec expands into a broad es- 
tuary, passing, OD. each side of the island of Anti- 
costi, into the gulf. The river and the gulf are 
thus naturally and immediately connected with 
each other, the access to and the outlet from the 
river being through the gulf, which is a large 
water-space, landlocked between the west coast of 
Newfoundland and the southern, eastern, and 
northern shores of Canada, New Brunswick, and 
Nova Scotia, having within it the considerable 
islands of Anticosti, Prince Edward’s Island, and 
Cape Breton, and connected with the Atlantic 
@cean by several channels, of which all but one 
are narrow. If the words “St. Lawrence” were 
preceded by the definite article, a noun substan- 
tive in the singular number must be understood, 
which, I think, could only be the "rivers and it 
would not, in my opinion, be consistent either with 
the popular or with the geographical use of the 
word “ estuary,” which means the tidal part of a 
river, to regard the whole waters of the gulf as 
forming part of the be properly so called, of 
the river St. Lawrence. Hers, however, the words 
are not “the St. Lawrence,” they are negative, 
i t. Lawrence." 
"bo other material facts, established by the 
evidence, are these. 
river St. Lawrence 
safe, from about th 1 
October, after which it becomes dangerous, chiefly 
from its liability 
often sets in sud After the 
middle of November vessels cannot rernai: there, 


except at the risk of being frozen in for the 
winter; and from the beginning of 1 
ahout April the navigation is, 10 ordinary seasons, 
entirely closed. At the end of March or the 
beginning of April the ice breaks up and descends 
into the gulf. The navigation of the gulf is never 
absolutely closed, but the harbours and narrow 
waters round its shores, on the south side as well 
as elsewhere, are often blocked up, or much im- 
peded, in the winter by ice. Ships with grain 
and other cargo continue to sail from the Bay of 
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Chaleur, from Miramichi,and from Prince Edward’s 
Isiand, for some time after the river is closed, and 
sealing vessels visit the gulf during the winter. 
“ As a general rule,” according to the book called 
“the St. Lawrence Pilot," quoted by one of the 
appellants’ witnesses, “the navigation is not con- 


sidered safe, “ eyen in the southern part of the gulf, 
after the first week in December or before the 15th 
of April" “From about January,” according to 


the evidence of one of the respondents’ witnesses, 
* the gulf is practically closed," by which I under- 
stand closed to vessels ofany considerable burthen 
engaged in the ordinary trades of those ports. 
During this winter season the gulf is dangerous, 
(though most of the witnesses consider itg dangers 
to be less than those of the river), chiefly from 
fogs and from snowstorms, which are very dense 
and frequent. These dangers are enhanced toships 
engaged in the usual trade of that region by the 
nature of their cargoes—timber,and more especially 
grain; and though the same kind of weather is 
also met with in the same season outside, upon the 
banks of Newfoundland, the danger in the gulf is 
greater because there is less sea-room there. 
Besides this the Anticosti lights are all put out in 
the middle of December, and, as the winter ad- 
vances, the Belle Islelight, and allothersof any con- 
Sequence in the gulf, except some small local lights 
and that of St. Paul’s, twelve or thirteen miles 
trom Cape North, are also extinguished. As to 
the risks of this navigation from an iusurer’s point 
of view, there is a general consent among the wit- 
nesses on both sides. [His Lordship here quoted 
the evidence of several witnesses to the effect 
that the navigation both of the gulf and river 
St. Lawrence was especially dangerous during 
the winter months, and that they were much 
shunned by underwriters during that period.! 
No evidence was given to show that any such 
insurance as that now in question could have 
been effected on similar terms (10 guineas 
Der cent. premium) by a policy so expressed 
as unequivocally to leave the gulf open to 
the vessel insured during the prohibited months; 
and it is significant that two of the respondents’ 
witnesses, who had been in the habit of insuring 
by policies in the form now in question, which 
they say they interpret as prohibiting the river 
navigation only, have themselves, since the mean- 
ing of the warranty was brought into controversy 
by the present action, been obliged to have their 
policies made ont in an altered form, expressly 
excluding the gulf. Reading this contract of in- 
surance in the light of therelevant facts, it appears 
to me that there are two subjects, distinguishable 
trom but closely connected with each other, to 
both of which the descriptive words“ St. Lawrence” 
may apply, and that there is nothing to confine 
them to the one rather than to the other of those 
subjects. The office of the negative form of ex- 
pression “no St. Lawrence ” is not to define, but 
18 to prohibit or exclude. It occurs in a contract 
Tor the purposes and objects of which it is reason- 
able and probable that both the gulf and the river 
should have been meant to be excluded. The 
reasons for such exclusion during the prohibited 
months are applicable to both, though in different 
degrees at different times during that period. I 
agree, under these circumstances, with the opinion 
and conclusion of the Lord Ordinary. I do not 
think that the evidence discloses any ambiguity 
or uncertainty sufficient to prevent the application 
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to this case of the ordinary rules and principles of 
construction; and, according to those rules and 
principles, the whole St. Lawrence navigation, 
both of gulf and river, is, in my judgment, within 
the fair and natural meaning of these negative 
words, and is therefore prohibited during the 
months in question. There does not appear to 
me to be any necessity for resorting to pre- 
sumptions in favour of or against either party, 
whether founded on the rule Fortius contra pro- 
ferentem, or on the onus of proving an exception 
from the general affirmative terms of this contract. 
l therefore move yonr Lordships to reverse the 
interlocutor appealed from, and to restore that of 
the Lord Ordinary with costs, 

Lord BuackBuRN.—My Lords: I also think that 
the judgment of the Lord Ordinary was right. 
The contract is in a time policy for a year, in 
which is indorsed as part of the contract “ war- 
ranted no St. Lawrence between the lst Oct. and 
the Ist April.” No one can, I think, doubt that the 
document would, like every policy of marine in- 
surance, be very difficult to construe if it were 
now forthe first time brought bofore a court, but 
there 1s no dispute as to the meaning and effect of 
the contract. ‘he question, as the Lord Ordinary, 
lthink verv accurately, says, is not one of degree 
but of identification. If the ship was during the 
prohibited time within the district described by 
the words “ St. Lawrence,” as here used, there is 
^ defence. It is now admitted that she was within 
the Gulf of St, Lawrence, and was not within 
the river of St. Lawrence, and one question is 
whetber “no St. Lawrence " means neither in the 
p nor the river, or means only not in the river. 

n Uhde v. Walter (3 Camp. 16), where the ship 
was insured from London to “ any port in the 
Baltic,” and was lost when proceeding to Revel, 
in the Gulf of Finland, Lord Ellenborough, C.J. 
said: “ I think it is clearly competen‘ to the plain- 
tiff to prove that the ‘Baltic’ is nomen generale, 
comprehending in common understanding the 
gulfs and inlets which communicate with the sea, 
laid down as ‘the Baltic’ in geographical charts. 
If the Gulf of Finland is to be considered as the 
Baltic the ship was sailing on the voyage insured 
at the time of the capture, and there can be no 
objection to admit evidence as to the understood 
limits of ary particular sea.” And, independent 
of the high authority of Lord Eilenborough, I 
think that in applying a local description to the 
particular spot, some evidence must be admissible. 
But the evidence received here does not go further 
than to show that several persons, having no 
better means of judging than the court, have 
formed an opinion one way, and several others 
have formed_the opposite opinion, and it leaves 
the case as it was before. 

Reliance was placed by some of the judges 
below on the maxim Fortius contra proferentem, 
I do not think that the description of the 
district excluded can be considered as the 
words of one party more than of the other. 
The shipowner, knowing where he is likely 
to employ his ship, and that he does not intend 
to use her in some district, generally puts on 
the ship a description of that district in order 
to induce the underwriters to agree to a lower 
premium. I am by no means prepared to say that 
in some cases, where the description of the ex- 
cepted district is special, it may not be right to 

| say that these are the words of the assured. But 


MARITIME LAW CASES. 


NN S54 EE — —— —3 
———— ————————————— 


BIRRELL v. DRYER. 


269 


————— 


[H. or L. 


H. or L.] 


where the description is, like this, general, I think 
that the assured has a right to suppose that the 
underwriters understand that description a8 they 
ought to understand it. It is alike for the interest 
of the assured and the underwriters that the 
description should be definite, and that is alluded 
toin the warranty “no British America between 
the 1st Oct. and the Ist April.” No one could 
imagine that there was a material ditferenee 10 
the risk between a voyage from the most northern 
port in the United States and one from the most 
southern port of British North America, or be- 
tween a voyage commenced on the last day which 
is not prohibited and one commenced on the 
first day which is prohibited; but a fixed limit 
is agreed on to prevent disputes. I think thai 
the court should take judicial notice of the 
geographical position and the general names 
applied to such districts as this—in short, of 
all that we see in the Admiralty chart of this part 
of the sea. I donot know whether the first dis- 
coverers of America called the Gulf that of Bt. 
Lawrence, and then gave the same name to t 
river, or vice versd, nor do I think it material. The 
name has for many years been applied to both. I 
think that, applying the name as we find it used 
in charts and by geographers to à well-defined 
district, it includes both the river and the gulf. 
Lord Warsow,—My Lords: The appellants in 
their pleadings allege as a matter of fact di 
the general custom of merchante, the words 
“warranted no St. Lawrence” in a policy 0 
marine insurance include both the gulf and the 
river of that name. The respondents, on the other 
hand, aver that, according to mercantile custom, 
these words refer exclusively to the river St. 
Lawrence, and algo that, assuming the truth o 
the appellant’s allegations, the L. de V. Chipman 
was not navigated within the limits of the guii. 
In the court below the parties were allowed to 
lead proof of their respective averments ; but in 
the arguments addressed to the House, it was 
admitted on both sides that the appellants and 
respondents have equally failed to prove the 
statements which they made on record. It 
must, therefore, be taken as an established tact 
that there was s breach of warranty through 
the vessel being navigated within the limits ot 
the Gulf of St. Lawrence during the voyage 
in the course of which she was lost, if it be 
held that the warranty applies to the gulf. In that 
case it follows that the respondentscannot recover 
under the policy either the average loss accruing 
during the deviation, or for the total loss which 
subsequently occurred. In the absence of evidence 
sufficient to show that a technical meaning 
bas been attached to the words “no St. Lawrence," 
or, it ig accurate to say, in consequence of its 
being established by the evidence that the words 
have no technical meaning, it becomes necessary 
for the court to construe them ; and,in construing 
them, I apprehend that it is perfectly legitimate 
to take into account such extrinsic facts as the 
parties themselves either had, or must be held to 
have had, in view when they entered into the con- 
tract of insurance. The evidence of both parties 
was properly directed to the statements of fact 
upon which they relied in their record, to which 
the proof allowed was necessarily limited, and the 
result is that upon various matters, which it 
might bave been of importance to investigate, we 
have no information. But there are certain facts 


established by the respondents’ as well as the 
appellants’ evidence, which appear to me to be 
very useful in considering what significance must 
be attached to the expression * no St. Lawrence.” 
These facts are (1) that there is & gulf, well 
defined by the peculiar contour of its shores, into 
which a great navigable river debouches, and that 
both gulf and river bear the same name, St. 
Lawrence; (2) that, although there are ports within 
the gulf to which there is a separate shipping 
trade, yet, for many trading purposes, the gult 
and the river are parts of the same navigation ; 
and (3) that during several months of the year 
the navigation is exceptionally dangerous. 

Two at least of the three learned judges who 
formed the majority of the Second Division have 
held that “ no St. Lawrence " must be applied to 
the river only, 00 the ground that the expression 
is ambiguous, and that the ambiguity must be 
solved adversely to the appellants, because the 
underwriters are the proferentes with regard toa 
policy of insurance." That the underwriters ma 
be rightly held to be the proferentes with rega 
to many conditions in a policy I do not doubt; 
whether they ought to be so held depends, in each 
case, upon the character and substance of the 
condition. In the present case there are many 
considerations which lead to the inference that 
the clause in question 18 not one constructed and 
inserted by the appellants alone, and for their 
own protection merely. It was, in point of fact, 
inserted in the contract by the agent of the 
respondents ; and it is in form a warranty by 
them that theif vessel will not be navigated in 
certain waters—®& matter which it was entirely 
within their power to regulate. These considera- 
tions point rather to the respondents themselves 
being the pra «rentes; but I think the substance of 
the warranty must be looked to, and that in sub- 
stance its authorship 1s attributable to both 

arties alike. The main object of the clause is 
to define the limits within which the vessel is to 
be kept whiie she is navigated under the policy, 
and that appears to me to be as much the concern 
of the shipowner as of the underwriters. To 
define the limits within which the vessel is to be 
navigated for the purpose of a time policy is, in 
principle, precisely the same thing as to describe 
the voyage for which a vessel is insured under an 
ordinary policy. In both cases 1b 18 a definition of 
the subject-matter of the insurance, à term of the 

the settlement of which must, in my 


t H 
Ed be regarded, in a case like the present, 
ka the deliberate act of both parties. Although 


of construction conira proferentem may 

m es J think that it was rightly argued for 
the respondents that, seeing the clause in question 
in the shape of an exception from a lead- 

ing term of the policy which gives the vessel leave 
to navigate in any waters, it can only receive 
effect in so far as ib is plain and unambiguous. 
But L am not satisfied that there is any ambiguity, 
such as will avail the respondents, to be found 
in the clause when it is read as a whole. The 
ambiguity, according to the argument of the 
respondents, consists in this—that the words 
may denote either the river, or both gulf and 
river, and according to the view taken by Lord 
Young, consists in their being applicable either to 
the river, or to the gulf, or to both. It is not 
matter of dispute that the name “ St. Lawrence” 
is applicable to the gulf and also to the river 
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and that, as suggested by Lord Young, it is 
equally correct to designate the guif and river as 
the gulf and river of St. Lawrence; and if one 
could conceive a cage of the words “ St. Lawrence ” 
Standing by themselves ina policy, without any 
qualifying context, they certainly would be ambi- 
guous, if not unintelligible. But in the present 
caseany ambiguity which might otherwise have 
arisen is expelled by the word “no.” It is a wuni- 
versal negative, and, in my opinion, excludes all 
navigable waters, salt or fresh, bearing the name 
of “St. Lawrence," which can reasonably be held to 
have been within the contemplation of the parties 
to the policy. If the river had been the only 
navigable water in North America known as “St. 
Lawrence," and there had been elsewhere a gulf 
of that name, I might have hesitated to hold that 
the latter was within their contemplation: but 
the gulf and river of St. Lawrence are so in- 
timately connected, and the perils attendant upon 
their winter navigation so much akin, that I have 
come to the conclusion that the warranty must be 
held to exclude both. Being of the same opinion 
with the Lord Ordinary and Lord Craighill, I 
agree with your Lordships that the interlocutor 
of the Second Division ought to be reversed, and 
that of the Lord Ordinary restored. 
Interlocutor appealed from reversed, and 
appeal allowed with costs. 

Solicitors fur the appellants, Walions, Bubb, 
and Walton, for J. and J. Ross, Ediuburgh. 

Solicitors for the respondents, 7. Cooper and 
Co., tor Archibald and Cunningham, Edinburgh, 


és not bound thereby on a subsequent occasion, 
though, semble (per Brett M.R.), it is otherwise 
în the case of the House of Lords, 


THIs was an action in rem brought under Lord 
Campbell’s Act by Mary Seward, the widow and 
administratrix of William Seward deceased, late 


recover compensation for the pecuniary loss sus- 
tained by the plaintiff in consequence of William 
Seward's death, which was occasioned by a col. 
lision between the Agnes and the Veru Cruz, on 
waters within Her Majesty’s dominions. 


The collision took place in the Crosby Channel, 
at the entrance to the Mersey, between the Crosby 
and Formby lightships, on the 12th Aug. 1882, 


An action in rem had previously been brought 
against the Vera Cruz by the owners of the Agnes, 
to recover damages for the loss of the Agnes. In 


that action the court had found both ships to 
blame, 


The defendant in the present action appeared 
under protest (a), and the following petition on 


protesi against the jurisdiction of the court was 
filed on his behalf : 


1. The plaintiff is a British subject and is resident at 
or near Ulverstone in the county of Lancaster. 

2. The defendant is a subject of His Majesty the King 
of Spain and is resident within that kingdom. 

3. The defendant is the sole owner of the steamship or 
vessel Vera Cruz, whieh is a Spanish vessel belonging to 
the port of Rilbow, in Spain, and which is not registered 
in the United Kingdom of Great Britain. 

4. On or abont the 12th Aug. 1882, the Vera Crus was in 
theCrosby Channel between the Crosby and Formby light- 
ships, on a Voyage from Liverpool to ports in Spain and 
elsewhera,and whilst in the prosecution of the said voyage, 
and when at the placo aforesaid, the Vera Cruz camointo 
collision with the British vessel, the schooner Agnes, and 


Supreme Cowt of Judicature, 


COURT OF APPEAL. 


April 22, 23, and 28, 1884. 


(Before Bnzrr, M.R., BOWEN and Fry, L.JJ.) 
THE VERA CRUz. (a) 


ON APPEAL FROM THE PROBATE, DIVORCE, AND 
ADMIRALTY DIVISION (ADMIRALTY). 


Collision—Lord Campbell’s Act (9 & 10 Vict. c. 93) 
Action in rem—Foreign ship—Jurisdiction— 
Admiralty Court Act (24 Vict. c. 10), s. 7— Limi- 
tation of liability— Appeal— Practice. 


The Admiralty Division of the High Court of 
Justice has no jurisdiction to entertain an action 
in rem under Lord Campbell’s Act, and hence 
the personal representatives of a deceased person 
kitted by the negligence of thoseon board a foreign 
ship,ina collision between that ship and a British 
ship on waters within Her Majesty's dominions 
cannot sustain an action in rem against the 
owners of the foreign ship to recover damages for 
the loss of the deceased ; but, semble (per Brett, 
M.R.), that, if in action for limitation of liability 
some of the claimants are the persons mentioned 
in Lord Campbell's Act, the Admiralty Division 
may entertain the claim. 

Although, in Consequence of the Court of Appeal 
being equally divided in opinion, the decision of 
the court below stands, yet the Court of Appeal 
a) Re . P. As. » .W. 2s 
(a) Reported by J ET MENTI W. Raikes Esqrs 


drowned, 

5. The Vera Cruz was in the port of Liverpool in the 
month of July 1883. 

*. On or about the 18th J uly 1883, the Vera Cruz was 


writ is in the words and figures following: “ The plain- 

(a) Tt would appear from this case that tho Admiralty 

ourt procedure of appearance under protest is not 
abolished by the Rules of the Supreme Court 1883. By 
theso rules it is enacted that ‘The orders and rules 
mentioned in Appendix O. hereto are hereby annulled, 
and the following orders and rules shall stand in lieu 
thereof." In Appendix O. are contained the rulea, 


Provision is made by the Acta or these Rules, the pre- 
sent procedure and practice remain in force;”? and on 
reference to the rules it will be found that no provision 
for appearance under protest is made. However, by 
Order XI., r. 30, a defendant is entitled to enter & 
** conditional ” appearance, and then move to set aside 
the service of the writ upon him, a procedure similar in 
principle to appearance under protest. On this subject 
see the cases of The Pieve Superiore (vol. 2. p. 319; 
L. Rep. 5 P. C. 482; The Vivar (vol. 3, p. 308; 
L. Rep. 2 P. Div. 29), The City of Mecca (vol. 4, p. 412; 
L. Rep, 6 P. Div. 106), and The Leon XIII. (vol. 5, p. 73 
L. Rep. 8 P, Div, 121). 
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tiff as administratrix, wi i 
nis x, with the will annexed of her late 
posed William Seward, deceased, late master of the 
eniro gnes, claims £1000 against the owners of tne ship 
ie nol Vera Oruz and her freight for damages for the 
collis the said William Seward's life, occasioned by & 
the aon which took place at the mouth of the Mereey in 
ps onth of Aug. 1882, and the sum of £3 3s. for costs. 
olan amount claimed is påid to the plaintiff or her 
E: 2 or or agents within four days from the service here- 
y RU proceedings will be stayed." 
ny "mu pus given in the said first-mentioned action and 
Enel ER ruz was thereupon released and sailed from 
a E on or about the 17th Jaly, 1883. 
Seo: ig honourable court has no jurisdiction to enter- 
i gere dy cause of damages for loss of life, and by 
Gin reot the service of the said writ on the Vera 
regular Ba Eo mimus stated in this petition ir- 
The defendants therefore pray thi 
à I y this honourable court 
RO RE ie against the jurisdiction of this honourable 
and to diamiss thia suit with damages and costs. 


The allegations in the protest, with tbe excep- 


ti 1 
ins of paragraph 8, were admitted by the plain- 
On the petition comin i 
( i g on for hearing, Butt, J» 
uS bound by the decision in The Eivanconia 
as Q5 Law Cas. 435; 36 L. T. Rep. N. 8. 
Mol P. Div. 163), dismissed it without expressing 
m opinion on the subject. In The Franconia 
ed sup.), in consequence of the Court of Appeal 
Dene equally divided, the decision of Sir R. 
LA ee i d Admiralty Division had juris- 
ntertain an action 4 
Campbelt' Mee ded ion in rem under Lord 
he defendant was now a pealing from Butt 
S decision. The flowing Acts ot Parliament 
Ta referred to in the course of the argument : 
p i preamble and sect. 2 of Lord Campbell's 


Whereas no action at law is n intai i 
| ow maintainable against 

pereon who by his wrongful act, neglect, or default may 
d niea the death of another person, and itis often- 
EH 1 and expedient that the wrongdoer in such case 
by hi ie answerable in damages for the injury so caused 
Eos] je Be it therefore enacted by the Queen's Most 
Eos m SUA by and with the advice and consent 
eu e Lords Spiritual and Temporal, and Commons. in 
E A prenent Parliament assembled, and by the authority 
te ame that whensoever the death of a person shall 
ae e y wrongful aot, neglect, or dofault, and the 
Nd eg e or default is such as would (if death had 
Fee a) have entitled the party injured to maintain an 
aca and recover damages in reapect thereof, then and 
if M hi cage the person who would have been liable 
den ad not ensued shall be liable to an action for 
Ed Eon notwithstanding the death of the person injured, 
Eee ough the death shall have been caused under 

s jx m as amount in law to felony. 
P n po it enacted that every such action shall be for 
Eds RC of the wife, husband, parent, and child of the 
DM n whore death shall have been £0 caused, and sh 
E cr ad t by and in the name of the executor or ad- 
inb UH ihe person deceased ; and in every such 
are = ti e jury may give such damages as they think 
Pano ionad to the injury resulting from such death to 
e 168 ae cece for whom and for whose benefit 
ES action shall be brought ; and the amount 50 
the m me deducting the costs not recovered irom 
Lo coe pias be Rd amongst the before- 

i j i 

gero shall find ER ae Se ad 

Sect. 7 of the Admiralty Court Act 1861: 
R The High Court of Admiralty shall have jurisdiction 

ver any claim for damage done by any ship. 

mi Phillimore and Bucknill for the appellant, 
ue owner of the Vera Cruz.—l& is submitt 
P the decision of Sir Robert Phillimore in The 
Buona (8 Asp. Mar. Law Cas. 495; 36 gel. 
D. N. S. 640; 2 P. Div. 163) is wrong, and 

ould be reversed. The fact that, owing to an 
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equal division of opinion among the judges of 
this court, that decision stood, does not now pre- 
clude this court from reversing it. The words 
* damage done" in the Admiralty Court Act 1861, 
s. 7, do not cover a claim under Lord Campbell's 
Act. Notwithstanding the decisions in 
The Sylph, 3 Mar. Law Cas. O. S. 37; 17 L. T. Rep. 
N. S. 519; L, Rep. 2 Ad. & Eoc. 24; 
The Explorer, 3 Mar. Law Cas. O. S. 507; 23 L. T. 
Rep. N. S. 405; L. Rep. 3 Ad. & Eoc, 289 ; 
The Bela, 20 L. T. Rep. N. S. 988; 2 P. C. 


N. S. 447; 
The Guldfaze, 3 Mar. Law. Cas. O, S. 201; 19 TTE 


Rep. N. S. 748; L. Rep. 2 Ad, & Ecc. 325; 
it is to be noticed that none of them are binding 
on this court, and moreover the Queen’s Bench 
has decided otherwise : 
Smith v. Brown, 1 Asp. Mar. Law Cas. 56; 24 L. T 


Rep. N. S. 808; L. Rep. 6 Q. B. 729; 
James v. London and South-Western Railway Com- 
any, 1 t Mar. Law Cas. 428; 27 L. T. Rep. 
ç. S. 382; L. Rep. 7 Ex. 187, 287; 
Simpson v. Blues, 1 Asp. Mar. Law Cas. 326; 26 


L. T. Rep. N. 8. 697; L. Rep. 7 C. P. 290. 
It is true that, hy reason of the Merchant 
Shipping Acts allowing limitation of liability in 
cases of loss of life, claims under Lord Camphbell's 
Act may be entertained by the Chancery and 
Admiralty Divisions, but that would only be so in 
cases where the owners of the wrongdoing ship 


The London and South-Western Railway Company 
v. James, L. Rep. 8 Ch. App. 241; 1 Asp. Mar. 
Law Cas. 526 ; 38 L. T. Rep. N. S. 48* 

Glaholm v3, Barker, L. Rep. 1 Ch. App. Cas. 223 

14 L. T. Rep. N. 8. 880; 3 Mar. Law Cas. O. S. 
298, 380. 

An English statute ought not, in the absence of 

express words, to be construed so as to impose 

liabilities upon foreigners for acts committed out- 
side the territorial jurisdiction of Engiaud. The 
mode of assessing damages under pbell' 

Act is opposed to the contention that the Legisla- 

ture intended that claims under that Act might 

be enforced by a proceeding 4n rem. 
French for the respondent. — The words 

*" damage done " cover personal injury and loss of 

life. If so, there has been damage done to the 

widow of the deceased, inasmuch as she, by her 
husband's death, has suffered pecuniary loss : 

The Beta (ubi sup.) s 

The Ruckers, 4 C. Rob. 13. 

Foreign shipowners can limit their liability for 

loss of life, and claims under Lord Campbell's 

Act are entertained in the registry of the Ad- 

miralty Division for the purpose of determining 

what amount the several claimants in respect of 
damage to ship, life, and effects are respectively 
to get. Ifthe court has no jurisdiction to enter- 
tain these claims, it will be impossible to apply 
limitation of liability. Again, assume the case of 

a ship the shares in which belong to what is 

known as a single ship company; assume she 

has occasioned loss of life by improper naviga- 
tion; and assume that subsequently the company 

oes into liquidation and is wound-up. In order 
that the Chancery Division may rateably distri- 
bute the proceeds of the sale of the ship, it will 
be necessary that claims under Lord Campbell’s 

Act arising from the “ damage done” by the ship 

should be entertained. If, then, the Admiralty 

and Chancery Divisions have this indirect juris- 
diction, why should the Admiralty Court Act 
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1861 be so construed as to exclude the direct 
jurisdiction? The advantages of construing the 
Act 80 as to bring the present claim within it are 
obvious. The proceeding in rem gives an easy 
and effective remedy. A proceeding in personam, 
where the wrongdoing ship belongs to a foreigner, 
18 ın Many cases practically useless. It is, more- 
Over, submitted that this court is bound by its 
decision in The Franconia (ubi sup.). The effect 
of that decision was to confirm the decision of 
Sir Robert Phillimore. In the House of Lords, 
were æ decision of this court to stand by reason 
of an equal division amongst their Lordships, the 
House of Lords would be bound by that decision 
on subsequent occasions. If so, the effect of an 
equal division among the judges of this court has 
the same result. 


Dr. Phillimore in reply.—There may be reasons 
why an equal division in the House of Lords 
Should bind it on subsequent occasions, on the 
ground that it is the final and ultimate tribunal 
of all. In the present case the effect of the deci- 
sion in The Franconia (ubi sup.) was not to con- 
firm Sir Robert Phillimore's decision, but merely 
to leave it standing, as if there had been no 
appeal: 

Bright v. Hutton, 3 H. of L. Cas. 341 A 
-— Clifton, 2 P. Div. 276; 34 L. T. Rep. 


Thompson v. Ward, L. Rep. 6 C. P. 327; 
Beamish v. Beamish, 9 H. of L. Cas. 274. 


Cur. adv. vult. 


April 28.—Brett, M. R.—In this case an action 
has been brought in the Admiralty Division 
against the owners of the Spanish steamship 
Vera Cruz to recover damages under what is 
called Lord Campbell’s Act; that is, to recover 
damages on behalf of the relatives of the master 
of a British ship, who had been killed in a collision 
between his ship and the Vera Cruz, The collision 
happened, I think, within the realm of England; 
it happened within the three-mile limit. So far, 
therefore, it is within the municipal jurisdiction of 
England. But the owner of the Vera Cruz is a 
foreigner resident abroad, and the manner in 
which he was brought before the Admiralty Court 
was by seizing his ship while she was in England ; 
that is to say, by the process in rem, by means of 
the seizure of the ship. He himself was not in 
England, so far as I understand, after the acci- 
dent, and he never was served personally with a 
writ, and there was nobody on his behalf who 
could be served personally, and he never even had 
notice of this suit. Upon that a protest is entered 
against the jurisdiction of the court, and Butt, J., 
without expressing any opinion of his own, felt 
himself bound by previous decisions of the Court 
of Admiralty, and overruled the protest, where- 
upon there is an appeal to this court. Now, here 
the first point taken was whether this court was 
bound by a previous decision in the case of The 
Franconia (ubi sup.), where, upon an appeal on a 
similar point, this court was equally divided, the 
result being that the judgment of the Court of 
Admiralty, in favour of the jurisdiction, stood. It 
was now argued that in this Court, there having 
been 2 case before in which the result of the 
judgment of this court was that the jurisdiction 
am rem must be in these cases allowed, this court 
was therefore bound by that decision. That Taises 
the question whether in any court below the i 
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House of Lords the court is bound by a decision, 
either of its own, or of any other court, where 
that decision is given by an equal division of the 
judge who heard the case. As far as my 
experience goes, when there were three great 
courts in Westminster Hall, each of them, by way 
of comity, considered itself bound by a former 
decision of either of the three courts, heing all 
courts of co-ordinate jurisdiction. But there is 
no law, either a& common law or by statute, 
which says that a court is bound by the de- 
cision of another court. Is was traditional 
comity among the judges in order to en- 
force uniform decision. Hence, if a court 
of co-ordinate jurisdiction had come to a deter- 
mination, the other courts followed it. But that 
was only comity among the judges. So in the 
same way there is no law, either at common law 
or by statute, by which a court is bound by a 
former jadgment of its own. But when a court 
is equally divided the comity does not exist. 
Which of the two aides is the one which the court 
is bound to obey as the predominating authority ? 
Suppose there are four judges, and they are equally 
divided in Opinion, all of those four judges are of 
equal authority. There is nothing under those 
circumstances, as it seems to me, upon which 
comity can be founded. Tam perfectly certain 
myself that, if the reports be examined, it will be 
Found that it was invariable where either a court 
of co-ordinate jurisdiction or the same court had 
given a former decision only by equal division of 
its members, then the court which came after- 
wards had to elect and choose which of the two 
equal divisions they agreed with, and that it did 
not consider itself bound by the former decision. 
With regard to the House of Lords, it probably 
is, and I believe is, different, but that is because it 
is the last and ultimate court. Iam not certain 
that itis conclusive there, but Iam inclined to 
think that it is. Thereason for that is that, where 
a decision has been given by the highest tribunal 
ot all, people must take that to be the law, and it 
18 not to be questioned afterwards, otherwise 
there would be vacillation in the law. Therefore, 
1 am clear in my own mind that we are not bound 
by the decision that was formerly given by this 
court, of which I myself was one of the four 
judges. I was therefore glad that two of my 
brother judges here werenot membersof that court, 
80 that their minds might be brought, unbiassed 
by any former opinion, to the important question 
which is raised in this case. I may say for my- 
self that, had I been now persuaded, I would, with- 
out a moment's hesitation, have altered my pre- 
vious view, 

. Now, the case depends upon this: unless 
jurisdiction is given by the 7th section of the 
Admiralty Court Act 1861, there is no juris- 
diction. It is important to remember that this is 
not a case in which the shipowner has been 
personally served in England so that an action in 
the Queen's Bench Division might be entertained 
against him, and that an action has beon brought 
in the Admiralty Division. It would then be an 
action over which the High Court would have juris- 
diction, and the judge of the Admiralty Court, 
being a judge of the High Court, if other things 
were in conformity and other conditions were 
fulfilled, might try the action. It would only 
then be a question of removing the action from 
the Admiralty Division to the Queen’s Bench 
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Division. That would not be a question of juris- 
diction. But here, unless the claim is within the 
7th section of the Admiralty Court Act 1861, 
there is no jurisdiction. The answer to this 
question depends, it seems to me, upon this propo- 
gitiomerdoss that section apply to the grievance 
ju which a remedy is given in Lord Campbell's 
e P The answer to that question depends upon 
the construction of both those Acts of Parliament. 
I will first of all take the Admiralty Court Act, 
the words of which are “The High Court of 
; dmiralty shall have jurisdiction over any claim 
ed damage done by any ship." ‘That Act of Par- 
liament was passed in 1861. In 1860 the case of 
we Bilbao (Lush. 149; 1 Mar. Law Cas. O. 8. 5; 
INA T. Rep. N. S. 338) came before Dr. 
: shington. There damage had been done by a 
Msn ship to à barge either in the Tbames or 
in Medway, and the question was whether the 

en existing Admiralty statutes gave the Admi- 
tiy, Court jurisdiction in such a case. Dr. 

ushington there pointed out that the then 
Sing Admiralty Act did not give him juris- 
iction, because it only gave jurisdiction in the 
gss of damage done to a ship, and not damage 
gaie by a ship. In 1861 the present Act of 
Parliament is passed, in which the words are 

any claim for damage done by any ship.” In 
1862 the case of The Malvina (Lush. 493; 
l Mar. Law Cas. O. S. 218; 6 L. T. Rep. 
N.S. 369), in which there had been damage done 
by a ship, came before Dr. Lushington. That 
learned judge there said that it seemed to him 
that the 7th section of the Admiralty Court Act 
of 1861 was passed for the purpose of meeting 
ibis case, the other statute applying only to 
amage done toaship. Now what is the meaning 
of this 7th section, taking into account the former 
statute. The words are, “ shall have jurisdiction 
over any claim for damage done byany ship.” Is 
the effect of that to give a jurisdiction in respect 
of any claim in the nature of an action on the case? 
It seems to me that the claim is for damage 
apere the ship is the acting instrument of the 
amage. If you read the section in that way it 
comes to this: '' Shall have jurisdiction over any 
cause of action, which cause of action is damage 
done physically by a ship.” If that be so, the 
claim is for damages arising out of a cause of 
action, which cause of action is a physical injury 
done to something by the ship. I am not 
pepi to say that it is confined to damage 
one to property. I am not prepared to 
say that, if by mismanagement of a ship 
her bowsprit or some other part o her were to 
strike a man on his person and injure him, 
that would not be damage done by a ship within 
the meaning of thissection. It clearly does notapply 
ui damage done to à man in a ship, but to damage 
ig by 2 ship, where, as I say, the ship itself is 
the physical instrument by which the injury is 
done, and where the cause of action is the physical 
injury. As I said before, I do not confine the 
section to property, but to a case where the ship 
is the instrument by wbich the damage or injury 
is caused. If that be the true meaning of the 
section, wbat is the cause of action which is given 
by Lord Campbell’s Act? Is it such a cause of 
action P It seems to me it is not. Lord Campbell’s 
Act was passed to meet cases where a person 
received what is called a personal injury, that is, 
injury not .to his estate, but to himself as a 
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obviate the hardships arising 
from the doctrine of law that the cause of 
action died with the person. That was the 
law prior to Lord Campbell’s Act, and Lord 
Campbell’s Act has not altered that maxim 
or its application. A personal cause of action 
dies just as much now 88 it did before. If it be 
slander, the action dies. If it be personal injury 
such as breaking a man's arm or leg, or otherwise 
injuring him, it dies with him. ‘The executor can- 
not bring an action as executor for the injury to 
the estate of the deceased. The man has been 
killed, and there is no right of action. His execu- 
tor cannot bring an action for the benefit either 
of his estate or for the benefit of his devisees. 
What Lord Campbell’s Act does is to give a 
right of action to an executor or administrator, 
not as representing the deceased, but as 
representing other people who before had no 
right of action. But to give such a right of 
action there must be something more than the 
killing of the man, and the executor or adminis- 
trator is a mere instrument to maintain the action 
on behalf of other people who have sustained 
pecuniary damage by the killing of the deceased. 
The executor acts for these people, and not for the 
deceased. Now what is it gives this cause of 
action? ‘The death of the deceased caused by the 
negligence of the defendant is part of the cause of 
action; but by itself it is not the cause of action. 
Tt is necessary that there should be, owing to the 
death of the deceased, an injury done to those 
persons on whose behalf the action is brought, 
which injury has been held to beon the construc- 
tion of the Act a pecuniary injury. Theretore the 
cause of action is not the death of the deceased 
caused by the negligence of the defendant, but, 
although that is a necessary part of the cause of 
action, the real cause of action under Lord Camp- 
bel's Act is the pecuniary loss to the persons 
defined by the Act. The cause of action there- 
fore is not a cause of action for anything done by 
the ship; that is to say, the thing done 
by the ship is not the cause of action, 
and something else is. The thing done by the 
ship is only an ingredient in the cause of action. 
If go, the Admiralty Court Act does not apply 
to this case, and therefore does not give jurisdic- 
tion to the Admiralty Court to try directly such 
an action. I wish to be particular in what lam 
saying now—to try directly such an action. 

But Lam not prepared to say that in no case 
can the Admiralty Court inquire into the amount 
of damage caused by the death of the deceased 
through the negligent management of a ship. 
The Court of Chancery had, and has, jurisdiction 
to limit the amount of liability of a shipowner to 
a certain sum per ton of his ship, and if there are 
several claimants upon the ship to distribute the 
regulated amount amongst them. But in that 
case the jurisdiction is given when the liability as 
to negligence is admitted. That jurisdiction has 
also passed to the Admiralty Court. In such a 
suit to distribute the regulated amonnt per ton 
amongst several claimants, if any of the claimants 
is the family of the deceased person, as men- 
tioned in Lord Campbell’s Act, it being necessary 
to distribute amongst all claimants, it may be 
and I am incliued to think it is, that iis 
Admiralty Court or the Court of Chancery, in 
order to fulfil that which is within their jurisdic- 
tion, must entertain claims which, but for that 


T 


person, in order to 


274 


MARITIME LAW CASES. 


ne UO O O OOOO 


— MM 


Cr. or Ar] 


are not within their direct jurisdiction. If a 
person had & claim against a shipowner at 
common law—even under Lord Campbell’s Act— 
which claim might be maintained in any of the 
other divisions, when it comes indirectly before 
the Court of Admiralty as a necessary part of its 
Jurisdiction, then the Court of Admiralty must, 
in order to fulfil that which is within its jurisdic- 
tion, entertain a claim which could not be directly 
but which is thus indirectly brought within its 
jurisdiction. I cannot lay my hand upon the 
case at the moment, but I remember having to 
argue this point before Dr. Lushington. It was 
not with regard to Lord Campbell's Act, but with 
regard to a bill of lading or charter-party under 
circumstances where the Admiralty Court had no 
direct jurisdiction, and the question came in- 
directly before the court in a case in which it had 
jurisdiction. I succeeded there in persuading 
Dr. Lushington of the truth of the proposition 
which Iam now endeavouring to enunciate, viz., 
that though the court has not direct jurisdiction, 
yet, if a matter is brought before it indirectly as € 
necessary part of its jurisdiction, it must, in order 
to fulfil the jurisdiction which it has, entertain 
that which otherwise it would not have the juris- 
diction to entertain. In that way a claim under 
Lord Campbell’s Act for personal injury done by 
a ship would, in my opinion, come before the 
Admiralty Court in a suit where that suit was 
brought for the purpose of limiting the liability 
of the shipowner according to the tonnage of his 
ship, and where it was necessary for the 
Admiralty Court, in order to apportion the 
regulated amount amongst the claimants, to know 
the particular claim of the parties who were 
claiming under Lord Campbell’s Act. For these 
reasons I maintain my former opinion, in which 
Lord Bramwell concurred with me, that the 
Admiralty Court has not, when a claim under 
Lord Campbell’s Act is brought directly before 
it, any jurisdiction under the Admiralty Court 
Act 1861, and if it bas no jurisdiction under that 
Act then it has no jurisdiction at all. I am of 
opinion, therefore, that the decision of Butt, J., 
which, as I have before said, is no decision of his 
must be overruled and this appeal allowed. 
Bowen, L.J.—Ialsothink, for the reason given by 
the Master of the Rolls, that this is a case which is 
still open to cur consideration, notwithstanding 
the decision in The Franconia (ubi sup.) Now 
passing to the main point, I feel satisfied that the 
Act of 1861 did not give the necessary Juris- 
diction to the Admiralty Court to enable it to 
entertain this claim for personal injuries under 
Lord Campbell’s Act, and I therefore agree with 
the views expressed by Lord Bramwell and the 
Master of the Rolls in The Franconia (ubi sup.). 
Shortly the question is, whether this is a claim 
for “ damage done by a ship.” Looking to the 
history of the legislation on this point, it shows 
that it is not, and apart from that consideration 
the obvious meaning of the section is such as to 
lead me to the same conclusion. The Act gives 
a right to compensation for ''damage done by 
any ship. That then, and that only, is the cause 
of action. Now, what does “damage done by 
any ship" mean? It means damage done by a 
ship as the noxious instrument, or more correctly 
speaking, by those in charge of her. But the 
plaintiff is in this dilemma, that the claim here 
must be either for the killing of the deceased, or 
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the injury done thereby to his family. But the 
killing of the deceased per se gives the plaintiff 
no right ofaction at all, either at law or under 
Lord Campbell’s Act. If then, to escape this 
horn of the dilemma, the respondent says her 
claim is for the injury done to the interests of 
the dead man’s family, the claim is not for 
something done by the ship, but it arises partly 
from the death which the ship causes, and partly 
from a combination of circumstances pecuniary 
and otherwise with which the ship has nothing to 
do. The injury done to the family cannot there- 
fore be said to be done by the ship. 


Fry, L.J.—I concur with the views expressed 
by the Master of the Rolls and Bowen, L.J. 
I think that, notwithstanding the case of The 
Franconia, the question raised in this case is still 
open to us. Bearing in mind the observations of 
Lord Truro in Bright v. Hutton (ubi sup.), and of 
Lord Cairns in Ridsdale v. Clifton (ubi sup.), there 
can be no doubt but that we are at liberty to 
consider this case, but that we are not bound by 
The Franconia, which only bound the persons 
who were parties to that action. Now on the 
point as to jurisdiction, the words in the 
Admiralty Court Act 1861 are “damages done 
by any ship.” Do those words include injury to 
the personP I have come to the conclusion that 
they do, and I concur with James and Baggallay, 
L.JJ. as to the meaning of the word damages. 
Secondly, assuming injury to the person is within 
the meaning of the section, is it sufficiently wide to 
embrace an action under Lord Campbell’s Act? 
I think not. Take for instance damage done to a 
barge in the Thames by the bowsprit of a ship, 
and a person killed by the same thing. In the 
first case, the injury which is the cause of action 
is directly caused by the ship. In the second the 
cause of action is pecuniary injury to the rela- 
tives of the deceased, which injury results from 
the damage done to the deceased by the ship. 
And it must be admitted even by the plaintiff 
that this is not an action for ‘damage done” by 
the ship, but for pecuniary loss arising out of 
such damage. In this view I am confirmed by 
observing the convenience of such a construction, 
which not only avoids the diffieulty ns to & trial 
by jury, but further the conflict between the 
common law and Admiralty Court rule as to 
negligence, 

Appeal allowed. 

Solicitors for plaintiff, Jackson and Evans. 


d Solicitors for defendant, Gregory, Roweliffes, and 
0. 


Tuesday, April 29, 1884. 
(Before Brett, M.R., Bowen and Fry, L.JJ.) 
Tue WiNsTON. 


ON APPEAL FROM THE PROBATE, DIVORCE, AND 
ADMIRALTY DIVISION. 


Collision—Oompulsory pilotage—Passing through 
the limits of a pilotage district—Euemption— 
Merchant Shipping Act Amendment Act 1862 
(25 & 26 Vict. c. 63), s. 41. 

Where a steamship quls into a port within a 
ilotage district for the purpose of coaling whilst 

und on a voyage between two places outside 


(a) Reported by J. P. A&PINALL and F. W. Barnes, Eggrs., 
Barristers-at-Law. 
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such district, although she is only passing through 1 
such district, she is not exempt from compulsory 
pilotage under the provisions of sect. 4l of the 
Merchant Shipping Act 1862. as that section pro- 
vides that the exemptions shall not extend to ships 
loading and discharging therein, and such load- 
ing and discharging is not confined to cargo but 
extends to coaling. 


Tris was an appeal from the judgment of Sir 
James Hannen in a damage action in rem against 
the steamship Winston for damages arising out 
of a collision between that vessel and the steam- 
ship Warwick Castle in Dartmouth Harbour, by 
which he had found that the Winston was 
exempted from blame on account of her being 
compulsorily in charge of a pilot. 

The facts of the case are fully set out in the 
report of the case in the court below (49 L. T. 
Rep. N. 8. 403; 5 Asp. Mar. Law Cas. 143). 

The question at issue which had been decided 
against the plaintiffs in the court below, and 
from which the plaintiffs now appealed, was 
whether a vessel which in passing through sa 
district where pilotage is compulsory, stops 
within that district for the purpose of coaling 
only, and nct for taking in cargo, is by the pro- 
visions of the Merchant Shipping Act 1862, 
S. 41, compelled to take a pilot; that is, 
whether the words “loading and discharging ” 
in that section are, or are not, to be construed as 
relating strictly to cargo. 

The section of the Act is as follows: 

41. The masters and owners of ships passing through 
the limits of any pilotage district in the United Kingdom 
on their voyage between two places, both situate 
out of such districts, shall be exempted from any obli- 
gation to employ a pilot within such district : Provided 
that the exemption contained in this section shall not 
apply to Miis Weaning or discharging at any place situate 
within such district, or at any place situate above such 
district on the same river or its tributaries. 

Cohen, Q.C., Bruce, Q.C., and J. P. Aspinall for 
the appellants.—The 41st section of the Merchant 
Shipping Act 1862 would certainly not apply if the 
vessel had put in for the purpose of getting a new 
sail or a new anchor, and it ought not to apply to 
& are of coals. The following cases were also 
cited : 

Clyde Navigation Commissioners v. Barclay, L- Rep. 
App. Cas. 790; 3 Asp. Mar. Law Cas. 390; 56 
L. T. Rep. N. S. 379; 
The General Steam Navigation Company v. British 
and Colonial Steam Navigation Company, L. Rep. 
3 Ex, 330; 3 Mar. Law Cas. O. S. 168, 237; 19 
L. T. Rep. N. S. 357; 20 Ib. 581; 37 L. J. 194, Ex. ; 
38 Ib. 97; 
The Lion, L. Rep. 2 P. C. 525; 3 Mar. Law Cas. 
uet 266; 18 L. T. Rep. N.S. 803; 37 L. J. 
3 m. 


dents, were not called upon. 


Brerr, M.R.—The sole question here is, what 
is the meaning of 25 & 26 Vict. c.63, s. 41, as 
applied to this case. Now, it certainly applies to a 
place within a pilotage district, which was not the 
original port of loading or the original port of 
discharging the ship. It deals with the case of 
some intermediate part of the voyage. What is 
the difficulty here? It has been thought extremely 
hard that, because a ship passed through a por- 
tion of the district without any intention of 
stopping there at all (because the words of the 
original Act of Parliament speak of being bound 
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to make a signal for and to take a pilot whilst 
within the district), a pilot should go on board, 
not for the purpose of amusing himself, but for the 
purpose of getting pilotage fees, and there- 
fore to remedy this the present Act super- 
seded the 379th section of the Act of 1854, 
where it was made a part of the exemp- 
tion that if the ship was passing through 
she was exempt, but if she anchored she would 
not be exempt. Now I have no doubt that some 
jngenious person immediately argued thus upon 
some given case: that ifa ship dropped her anchor 
for the purpose of turning her round, not for 
the purpose of doing anything in the place, 
but merely because the wind was adverse or too 
light, and she got under a headland, that never- 
theless she was bound to have a pilot; and some 
ingenious person arguing thus thought it was 
intended to impose the liability by way or proviso 
on the exemption, so that, although the ship 1s 
in the district in an intermediate part ot-her 
voyage, and in that sense is passing through, 
that nevertheless if she does something, ithon 
she is passing through in one sense, she must take 
a pilot. Then it was found that there words, 
* whilst at anchor," would not do, and so they 
wero obliged to look for something else, and 
they have looked for something else which 18 


substantial. It would not do to say “ using & 
port,” that might be misunderstood, because 
they have said that where a ship (though 


in one sense she is passing through) goes 
into a port for a definite purpose, such 
as loading or discharging, then she must 
have a pilot. 


If they had meant to say loading or discharg- 
ing mercantile cargo, nothing would have been 
so easy as for them to have said so. If it 
only applies to cargo on board a ship for 
freight purposes, it would not apply to a yacht 
or to a mere passenger ship. Why should it not P 
It merely means that this is the test of her not 
being merely passing through; it is not mere 
momentary stoppeze, it is not a mere stoppage 
which they cannot help by stress of weather, it 18 
one in which she must obviously and necessarily 
bring herself to an anchor. It is going in for a 
definite purpose to load or unload. There is 
nothing in the language of the section which con- 
fines it to loading or discharging mercantile 
cargo. Why should there be, the reason of the 
thing being to the contrary, the words not being 
put in to limit, the reason of the thing not being 
limitation? ‘Therefore it seems to me you must 
give a plain meaning to the words. If a ship is 
loading or discharging, whichever it may be, and 
goes into the district, she is bound to have a pilot 
on board. That is the meaning of the statute. 
A case has been suggested where the ship has 
been brought up and substantially brought up for 
a long period in the port, and yet did not take a 
compulsory pilot. It is unnecessary to give my 
opinion upon this, and I shall reserve my opinion 
till such a case comes before me. 


Fay, L.J.—I am authorised by Lord Justice 
Bowen to say that he concurs with the opinion of 
the Master of the Rolls. It seems to me that the 
natural construction of the word “loading” 
applies to the present case, and that it was exactly 
this kind of loading which was in the contempla- 
tion of the Legislature in making this 41st section 
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of the Act of 1862, and I have therefore no | the Beta till daylight, and at 5.30 a.m. on the 


hesitation in saying that I am of opinion that in 
this case pilotage was compulsory. 
Appeal dismissed. 
Solicitors for the appellants, Parker, Garrett, 
and Parker. 
Solicitors for the respondents, Pritchard and 


Sons. 


Wednesday, June 18, 1884. 
(Before Brett, M.R., Bowen and Frit, L.JJ., 
assisted by NAUTICAL ASSESSORS.) 
Tue Beta; Tue Peter Granam. (a) 
ON APPEAL FROM BUTT, J. 


Collision—Regulations for Preventing Collisions 
at Sea, Art. XIII. 1880— Moderate speed —Dense 
fog— Bristol Channel—GSalvage— Merchant Ship- 
ping Act 1873 (36 & 37 Vict. c. 85), s. 16. 

Moderate speed for a sailing ship, within the mean- 
ing of Art. XIII. of the Regulations for Prevent- 
ing Collisions 1880 in a dense fog in the Bristol 
Channel, is the slowest speed that she can go so 
as to be under command, and, if she carries more 
sail than is necessary for this purpose, she will be 
guilty of a breach of the article. 

Moderate speed, within the meaning of art. 13 of 
the Regulations, varies according to the density 
of the fog; the thicker the fog, the slower ought 
to be the speed. 

Per Butt, J.: Where two ships having been in 
collision, one of them renders assistance to the 
other by towing her, being bound by sect. 16 of 
the Merchant Shipping Act 1873 to stand by and 
render assistance, quere, whether she is entitled 
to salvage remuneration, even though she is not 
to blame for the collision. 

THis was a consolidated damage action in rem, 

instituted by the owners of the steamship Peter 

Graham against the owners of the schooner Beta, 

to recover damages arising out of a collision 

between the two vessels on the 26th Aug. 1883 in 
the Bristol Channel. 

The defendants counter-claimed. 

The facts alleged on behalf of the plaintiffs 
were as follows: Shortly before midnight on the 
26th Aug. 1883 the steamship Peter Graham, of 
516 tons register, was in the Bristol Channel, 
about fifteen milos N. by E. of the Longships, 
on & voyage from Swansea to Valencia with a 
cargo of patent fuel. The wind was very light 
from the W.S.W., there was a thick fog, and the 
tide was ebb, The Peter Graham had been turned 
round on a N.E. by E. course to stem the tide, 
and was proceeding a& dead slow, making about 
two knots an hour. Her regulation lights were 
duly exhibited and burning brightly, and her 
steam-whistle was being duly sounded and a 
good look-out kept on board of her. Under these 
circumstances those on board the Peter Graham 
saw the boom of the schooner Beta about two 
points on the starboard bow and about 100 yards 
off, and, although the engines of the Peter Graham 
were reverscd full speed and her helm put hard- 
a-port, the two vessels came into collision, the 
jibboom of the Beta striking the starboard bow 
of the Peter Grahain. Both vessels sustained 
considerable injury. The Peter Graham stood by 


(a) Reported by J, P. AsPINALL and F. W. RA1KES, Esqrs., 
Barristers-nt-Law. 


27th took her in tow, and towed her to the 
Mumbles Roads off Swansea, where she cast 
anchor in a place of safety about 6 p.m. on the 
same day. The plaintiffs charged the defendants 
with breach of articles 19, 13, and 99 of the 
Regulations for Preventing Collisions at Sea 1880, 
and claimed judgment for the damages occasioned 
by the collision, together with such an amount of 
salvage as to the court should seem just. 

The facts alleged on behalf of the defendants 
were as follows: Shortly before 11.50 p.m. on the 
26th Aug. 1883 the schooner Beta, of 97 tons, 
was in the Bristol Channel, about twenty miles 
W.N.W. from Trevose Lighthouse, on a voyage 
from Cardiff to Devonport, with cargo of coals. 
The Beta, under all plain sail, was making about 
two knots, and heading about N.W. by W., close- 
hauled on the port tack. The wind was light 
from the W.S.W., the weather foggy, and the tide 
flood of about the force of one knot. The Beta 
had her regulation side li ghts exhibited and burn- 
ing brightly, and her foghorn was being sounded 
in accordance with the regulations, and a good 
look-out was being kept on board of her. Under 
these circumstances those on the Beta saw the 
masthead light of the Peter Graham about three 
points on the port bow, and distant about 
400 yards, and although the steamship was 
hailed to starboard, and the Beta was brought up 
into the wind, the Peter Graham came on, and 
struck with her stem and starboard side the Beta 
on her bowsprit and cutwater, doing her great 
damage. The defendants charged the plaintiffs 
with breach of articles 12, 13, 17, and 18 of the 
Regulations for Preventing Collisions at Sea 1880. 

On behalf of the plaintiffs evidence was called 
to prove that the fogborn of the Beta was not 
heard by those on board the steamer. According 
to the undisputed evidence of a surveyor, called 
on behalf of the plaintiffs, the topgallant fore- 
castle Plate on the starboard bow of the Peter 
Graham was smashed in about seven feet, and one 
Plate further aft bulged and bent, second plate 
down smashed in, and also two shear stroke 
plates smashed in about thirteen feet from the 
stem, &c. 

On the 5th Dec. 1883 the action came on for 
hearing before Butt, J. assisted by Trinity 
Masters. 


C. Hall, Q.C. (with him Bucknill) for the 
plaintiffs, 


Myburgh, Q.C. (with him Aspinall) for the 
defendants, 

At the conclusion of the arguments, the learned 
J udge found the schooner alone to blame. In his 
judgment having found that the Beta’s fog- 
horn was blown by bellows, he proceeded as 
follows :— Whether it was blown quite as often 
as it ought to have been, and whether it was 
sounded within two minutes cf the time of the 
collision, I confess to having some doubt. So 
much for the foghorn. But now each vessel says 
the other was going too fast. I am dealing with 
the question of negligence on the part of the 
Beta, and I propose first to consider the question, 
was the Beta going too fast? Now, I state at 
once, because I think it is the fair way on these 
occasions, that there is & differeuce of opinion 
between my assessors as to the speed of the 
Beta. One of the two gentlemen thinks that she 
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was going under an undue press of sail and was 
making more headway through the water than 
she ought to have been doing on this night with 
the weather as it was. She was under all plain 
sail, including two square topssils, and it is 
thought by one of my assessors that that, coupled 
with the fact of the very severe blow she delivered 
to the steamer and the damage she did, shows 
that she had more way ou her than she admits 
and more way than she ought to have had under 
the circumstances. Under these circumstances it 
falls to my lot to decide the question. Ido not 
deny that I have had hesitation about it, but I 
lean to the conclusion that she was going too fast, 
and so I decide. Iam mainly governed in so doing 
by this. We have before us a survey of the 
steamer, and we get from it the nature and 
the violence of the blow that was delivered. The 
report says on the starboard bow the topgallant 
forecastle plate smashed in about seven fees from 
the stem, one platefurther off bulged and bent, the 
second plate down smashed and also the two 
shear stroke plates smashed in about thirteen feet 
from the stem, three frames broken and two 
twisted and bent, one forecastle deck beam broken 
and six forecastle deck planks, and two broad 
deck planks broken, lining and bunk fittings, &c. 
Then there is other damage mentioned, and there 
was evidence of the bowsprit of the Beta having 
gone through the deck of the steamer. This leads 
me to the conclusion that the Beta was going 
faster, and not inconsiderably faster, than she says, 
and that being so, I think she was carrying too 
great a press of sail having regard to the weather. 
I think that was negligence on her part, and that 
she is liable for it. [The learned Judge then 
dealt with the speed of the Peter Graham, and 
found it to have been as slow as was consistent 
with good steerage-way.] Now comes the only 
remaining point. The foghorn of the Beta was 
not heard, according to the evidence, by those on 
board the Peter Graham, and here arises & point 
which I bave often considered, and about which I 
have always felt a difficulty. Ougbt we to find 
negligence against the steamer because she did 
not hear the foghorn before the collision? In 
order so to find we must be satisfied that there 
was not a longer interval between the blasts than 
two minutes—a matter upon which I have already 
expressed some doubt. What occurs to me is 
this: Here were persons on the alert on board the 
Peter Graham. ‘he question of hearing is not 
like that of eyesight. People’s eyes may be closed 
or turned away from the direction in which an 
object comes into view, and they may fail to see 
it, but their ears are not stopped, and even if they 
are attending to something else, a foghorn in thick 
weather is a thing that at once arouses their atten- 
tion. It seems to me very difficult to say that 
merely because these people, who were on the look- 
out and on the alert, did not hear the schooner’s 
foghorn, they are to blame, having regard to the 
fact that the foghorn, if sounded, was certainly 
to leeward of the steamer, and that the sound 
would rather be carried away from the steamer by 
the wind than towards her. Considering too 
the careful way in which this steamer was 
being navigated and the whole circumstances 
of this case, I do not think that the fact 
of her not hearing the schooner’s foghorn is 
evidence of negligence for which she ought to 
be held to blame. In the result I must pronounce 
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that the only blame in this case attaches to the 
Beta. Now comes the question, is the steamer 
entitled to salvage? I know it has been held 
in some cases that where a collision is brought 
about by the wrongful act of one of two ships 
the innocent ship is entitled to salvage. No 
doubt the steamer took the Beta in tow. Whes 
I have to consider is, must I administering the law 
imply a contract to pay for salvage services? I 
will not do anything of the sort, and I do not 
mean to give any salvage in this case. If 1 am 
wrong I must he set right elsewhere, but I do 
nos forget that there is an Act of Parliament 
which renders it a positive duty upon one of two 
ships which has been in collision to stand by and 
render such assistance as muy be practicable to 
the other ship, and that is equally her duty 
whether the other ship is to blame or not. 1 
refer to the 16th section of the Merchant 
Shipping Act 1873. I believe in acting as the 
steamer did after this collision she acted most pro- 
perly, and I donothelieve that itever occurredeither 
to the captain or crew of the Beta or to the captain 
or crew of the Peter Graham that when they 
towed this little schooner they were doing iton 
the terms of being paid salvage. In my view of 
the Act of Parliament, if the steamer bad not 
chosen to tow the schooner she would have bad to 
stay by her a very long time, because she would 
not have dared to have left her. Therefore Ido 
not think that this is a case in which any salvage 
ought to be awarded. I do not knew why I was 
not addressed on this point. Ihave not had the 
advantage of any observations on either side upon 
it, or of having my attention called to the autho- 
rities, but I suppose the real truth of the matter 
is that there isa sort of feeling which I should 
expect on the part of the owners or legal advisers 
of the steamer that this is nota case in which they 
would care to claim salvage, even although 
technically they might be entitled to it. 


From this decision the owners of the Beta now 
appealed, and contended that the steamer was 
alone to blame for the collision. 

Art, 13 of the Regulations for Preventing Col- 
lisions at Sea 1830, upon w hica the decision turned 
is as follows : j 

Every ship, whether a sailing ship or & steamship, shall 
in a fog, mist, or falling snow, go atb & moderate speed. 

Myburgh, Q.C. and J. P. Aspinall, on behalf of 
the owners of the Beta, in support of the appeal. 
—It was the duty of the Beta, under art. 13 of the 
Regulations for Preventing Collisions, to go at & 
moderate rate of speed. This she did. Though 
it is true that she was carrying all plain sail it 1s 
to be remembered that the wind was hght, and 
that it is necessary for a sailing vessel to have 
some little way on so as to be well under com- 
mand. Under these circumstances her speed 
could not be called immoderate : 

The Elysia 4 Asp. Mar. Law Cas. 540; 46 L. T. Rep. 
N. S. 840. 
The fact that there is strong affirmative evidence 
that the foghorn was blown on the schooner, and 
the fact that no foghorn was heard by those on 
the steamer, is very suggestive of a want of dua 
diligence on the part of those on the steamer. 

Hall, Q.C. and Bucknill, for the respondents, 

were not called upon. 
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Brerr, M.R.— It seems to me that the greater | 
part of this case depends upon what is the law 
with regard to these two ships. It is undoubted 
to my mind that by the true construction of 
art. 13, the steamer was bound to go as slowly 
as she could in such a dense fog as this was, 
because it is to be taken that the fog was abso- 
lutely dense, so that it was impossible to see any- 
thing until it was close upon one. Under these 
circumstances it seems to me that the steamer was 
bound to go dead slow; that is, as slow as she 
possibly could in order to keep herself under 
command. She ought to have done that, and she 
did it. She therefore has obeyed the rule. 

We now come to the sailing vessel. The rule 
says she is to go at a moderate speed. What is the 
meaning or thatP Moderate speed, to my mind, 
must depend upon the density of the fo ; because 
that which would be moderate speed in a light 
fog would not be moderate in an absolutely dense 
and thick fog in which one could nob see at all, 
That which would be moderate speed in a fog 
through which daylight was coming would not be 
moderate in a fog which was absolutely thick and 
dark. If we take this fog to be a dense fog, this 
sailing vessel comes under the same conditions as 
the steamer, namely, that she must not go through 
the water faster than is necessary for her being 
kept under command. This schooner had all plain 
sail set. Under certain circumstances it might 
be necessary to have all plain sail set to keep her 
under command. The question is whether it was 
necessary in this case. I have put that question 
to the gentlemen who advise us, and they tell us 
that this vessel might have been under command 
to perform the necessary operations with less sail, 
Ido not ask them anything else. What ig the 
necessary inference to draw from their answer P 
The inference I draw is, that this schooner was 
going through the water faster than was necessary 
to keep her under command. If so, she was going 
at more than a moderate speed,and ata greater 
speed than was necessary under the circumstances, 
If so she was wrong. It therefore seems to me 
that, not being able to overrule the learned judge 
upon any other point, we cannot overrule him on 
this, and the appeal must accordingly be dis- 
missed. 


Bowen, L.J.—1I am of the same opinion. Art. 
13 says that “ every ship, whether a sailing ship 
or steamship, shall in a fog, mist, or falling snow, 
go at a moderate speed.” What does tho term 
moderate mean? It isa term of relation, and it 
must be used in relation to something. Now in 
this case the collision occurred in the Bristol 
Channel in a dense fog. Under these circum- 
stances the sailing ship ought not to go at a 
greater rate of speed than is necessary to enable 
her to be under command. That being the law, 
the gentlemen who assist us say that, having 
regard to the wind, the sails carried by the 
schooner, and the character of the blow, they are 
of opinion that the Beta was carrying more 
sail than was necessary to keep her under com- 
mand. The result is, that the schooner has in- 
fringed the rule, and mnst therefore be held to 
blame for this collision. 


Fry, LJ.—I am of the same opinion. There 
are two questions which arise in this case. The 
first is with regard to the speed of the schooner. 
On this point the conclusion of the learned judge i 
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learned indge 
wice, and I think 
that finding, 
the schooner is alone to blame. 


Solicitors for the appellants, Clarkson, Green- 
well, and Wyies, 

Solicitors for the respondents, W. A. Crump 
and Son. 


Thursday, June 19, 1884. 


(Before Brett, M.R., Bowxw and Fry, L.JJ., 
assisted by NAUTICAL Asszssors.) 


Tue Joas McInryre. (a) 
ON APPEAL FROM BUTT, J. 


Collision—Regulations for Preventing Collisions at 
Sea, 1880, arts. 13, 18—Dense fog —Steamahips 
—Steam whistle, 

Where those on a steamship in a dense fog hear the 
whistle or foghorn of another vessel more than 
once on either bow and in the vicinity from such 
€ direction as to indicate that the other vessel is 
nearing them, it is their duty, under art. 18 
of [fhe Regulations for Preventing Collisions at 
Sea, to ai once stop and reverse her engines, 30 as 
to bring their vessel lo a standstill in the water. 

Turis was an appeal by the defendants in a damage 

action in rem trom a judgment of Butt, J., by 

which he, on the 19th Dec. 1883, had found the 
steamships John McIntyre and Monica both to 
blame for a collision in the North Sea on the 14th 

Se 1883. 


he facts alleged on behalf of the plaintiffs 
were as follows :— 

Shortly after 3.30 a.m. on the 14th Sept. 1883 
the steamship Monica, of 853 tons net, was in the 
North Sea, off Seaham, on a voyage from New- 
castle to Hamburg. The wind was light from the 
“ast and there was a dense fog. The Monica was 
heading about S.E. by E.,and was making about 
three knots an hour. Her regulation lights were 
duly exhibited and a good look-out was being kept 
9n board her, and her whistle was sounded regu- 

rly. In these circumstances the whistle of a 
Steamer was heard on the starboard bow and 
replied to. After three or four blasts had been 

eard and replied to the helm was put to star- 
d. Immediately afterwards the masthead 
and red lights of the John McIntyre were seen 
broad on the starboard bow, and although the 

im was hard-a-starboarded and the engines 
reversed full speed astern, the stem and port bow 
ef the John McIntyre struck the starboard side of 
tue Monica about midships. 

‘The facts alleged on behali of the defendants 
were as follows :— 

About 3.40 a.m. on the 14th Sept. 1883 the steam- 
ship John. McIntyre, of 659 tons registered, was in 
the North Sea, off the coastof Durham, on a voyage 
from London to the Tyne. The wind was light 
iron the N.N.E., and there was a thick fog. The 
John McIntyre was heading about N.N.W., and 
making abouttwo knotsan hour. Her regulation 


a) Reported by J. P. AsPiNALL&nd F, W. RAIKES, Esars., 
Mii: i Barristers-at-Law. 
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lights were duly exhibited, a good look-out was 
being kept on board of her, and her whistle was 
sounded from time to time. Under these circum- 
stances the whistle of the Monica was heard about 
four points on the port bow, and then heard twice 
again, when it appeared to those on the John 
McIntyre that the Monica was approaching on the 
port bow so as to involve risk of collision, and 
although the engines of the John McIntyre were 
reversed, and immediately afterwards reversed 
full speed astern, the starboard wide of the Monica 
struck the stem and bows of the John McIntyre. 


Dec. 19, 1883.—The action came on for trial 
before Butt, J., assisted by Trinity Masters. 


Myburgh, Q.O. (with him Phillimore) ior the 
plaintiffs, the owners of the Monica. 


Webster, Q.C. (with him Steavenson) for the 
defendants. 

After hearing the evidence and the arguments 
on both sides the learned Judge found both ships 
to blame for breach of article 18 of the Regula- 
tions for Preventing Collisions at Sea. With 
regard to the navigation of the John McIntyre 
his Lordship dealt as follows:—Now as to the 
evidence of the John McIntyre, I cannot accept 
her captain’s evidence us to speed. I utterly 
disbelieve, and the Elder Brethren agree with 
me, that she was still in the water, or anything 
like still in the water, at the moment that the 
blow was delivered. We think that, when she 
delivered the blow and sank the Monica, she 
herself was going at a considerable rate of speed. 
I think the nature of the blow shows it to be so. 
One has only to hear what admittedly happened 
to the Monica, only to look at the photograph of 
the John McIntyre, and the evidence of the sur- 
veyor who surveyed her, to be quite satisfied that 
she was going very much faster than the defen- 
dants allege. Now her captain says: “ We heard 
her (that is the Monica’s) whistle five minutes 
before the collision. I gave an order to stop and 
reverso one minute before the collision. We kept 
our engines going ahead for four minutes after 
we heard her whistle, and before we gave any 
order to stop our engines." It must have been 
apparent long before the lapse of those four 
minutes, they having heard the whistle several 
times, that there was danger. ‘The engines of 
that vessel ought to have been stopped long before 
they were, and if necessary also reversed. In 
conclusion I have no hesitation in pronouncing 
both these vessels to blame. 

From this decision the defendants appealed, and 
on June 19, 1884, the appeal came on for hearing. 
Tt was admitted that the Monica was to blame. 

Article 18 of the Regulations for Preventing 
Collisions at Sea 1880 is as follows: 

Every steamship, when approaching another ship so as 
to involve risk of collision, shall slacken her speed or 
stop and reverse if necessary. 

The Solicitor-General (Sir F. Herschell, Q.C.) 
and Webster, Q.C. (with them Steavenson) for the 
appellants.—The learned judge below was wrong 
in finding the John McIntyre to blame for not 
stopping and reversing sooner. With the first 
whistle four points on the port bow it did not 
become necessary to stop and reverse until the third 
whistle had heen heard. To hold otherwise would 
be to lay it down that a steamer in a dense fog 
the moment she hears a whistle is to at once stop 


279 
(Cr. or App. 


and reverse, & manœuvre which might in many 
cases bring about the collision instead of avoid- 
ingit. 

Myburgh, Q.C. and Dr. Phillimore, for the re- 
spondents, were not called upon. 


T, M.R.—The question in this case is as to 
ae ee of rie 19 of the Regulations 
for Preventing Collisions at Sea 1880 to the John 
McIntyre. The case of the other ship is hopeless, 
her navigation being most improper and reckless. 


We have to apply article A s 
vessel navigating in a dense TOR | 
Mointyre tes gieamer approacbing another 
vessel in a dense fog. Tf, then, the circumstances 
were such that the officer in charge of the John 
McIntyre ought to have come to the conclusion 
that, in order to avoid danger or risk of collision, 
and reverse his mp 
than he did, why then he broke the rule. 
The AMT question is, were the ciroametan ee 
to have concluded that 1 
Cah 20 is cs i ines there wp be 
- hr : ta Kavo 
k of coliision? because, if he ougbt to 
concluded that, then according to the rale it was 
necessary that he should not merely slacken his 
speed, but also stop and reverse his engines. The 


g of this case seem to me to be, that 


circumstance i 1 
these vessels were approaching in à thick fog, and 


hat under the circumstances it was 
mom to keep out of the way of the -— 
McIntyre. Nevertheless, ib was palpable to 4 e 
officer in charge of the John McIntyre that 
she was approaching another vessel in a fog. 
It was the whistle of the other vessel whic 

told him not exactly where she was, but about 
where she was, and that she was in & position 
in which he could not consider her fo „be 
an absolutely safe vessel with regard to him; 1.65 


that she bad passed him either ahead or astern, 
while he was not at once bound the moment he 
heard a whistle, wherever it might be, to stop and 
but having heard the ürat 
whistle, which was about four pomts on his port 
bow, he hears another and another whistle, and 

cannot help thinking that the evidence shows that 
it was something like three or four whistles that he 
heard. The sound of these whistles obviously di 

not, because they could not, appear to him to E 
going further astern of him or broader on his 


other ship. 
ought to have come P » 
this conclusion—that, taking the fog and taking 
it that he himself was not gomg 
through the water (for I think the learned 
judge found, and found rightly, that he could not 
have been going at what 1s called dead slow), 
taking into account the pace at which he him- 
self was going, which I think will be shown was 
faster than he puts it at, ought he not then to 
have concluded that unless he stopped and 
reversed his engines there would be, not collision, 
but risk of collision? If a steamer in a thick 
fog—so thick that she can hardly see before her 
—bhears another vessel in her neighbourhood on 
either bow, not being ableto see her, and she her- 
self not going at her slowest pace, the question is, 
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whether under those circumstances the officer in 
charge of the steamer ought not to conclude that 
if 18 necessary, in order to avoid risk of collision, 
tbat he should stop and reverse. I do not hesitate 
to lay down the rule, not strictly as a matter of 
law, but asa matter of conduct, that the moment 
such circumstances as these happen it is necessary, 
under the article, to stop and reverse. I am not 
saying that every time those on board a steamer 
hear a whistle or a foghorn on their bow they 
are af once to stop and reverse, but if they 
hear a whistle or foghorn on either bow getiing 
nearer to their bow, or being in anything like 
near neighbourhood on either bow, I do not hesi- 
tate to lay down the rule that, if the fog is so 
dense that they can see nothing, then the neces- 
sity has arisen for them to stop and reverse, We 
do not say that she must have stern way on her, 
but we say she must stop and reverse her engines, 
so as, if necessary, to bring herself to a dead 
standatill in the water. 


How are we to conclude anything as to the 
rate at which the John McIntyre was going? 
I will assume that the Monica was crossing 
the John McIntyre at a very considerable 
speed, and that she was under a starboard 
helm. But then it is clearly proved, in my 
opinion, that the John McIntyre was made 
by something or other to enter into the side of 
the Monica. a distance of from 7 feet to 12 feet. 
The next thing one has to do is to look at the 
injury done to the John McIntyre. Now, we 
have the evidence of the surveyor that she was 
injured on one bow from the stem downwards 
some 1] feet, and on the other bow some 7 feet. 
We have asked the gentlemen who assist us, 
having regard to the evidence of the surveyor, of 
the photograph produced in court, and the angle 
of the blow, what is their opinion as to the speed 
of the John McIntyre, and they tell us that they 
think she was going at a considerable rate of speed 
at the moment of collision. I have already 
said that, in my judgment, the  circum- 
stances were such as made it her duty to stop 
and reverse, and that it was necessary for her to 
stop and reverse in order to avoid risk of collision 
if she was going at any considerable speed. If 
she was going at considerable speed at the 
moment of collision, it is obvious that she was 
going at considerable speed before the moment of 
collision. If she was doing that, it seems to me 
that we must decide that she ought to have 
stopped and reversed before she heard the last 
whistle, which was almost immediately before the 
collision. However difficult it may be for persons 
in command of steamers to do what the law 
directs, in my opinion we must hold strictly that 
in a dense fog the moment another vessel is 
found on the bow or in near vicinity on either 
bow, and she herself is going at any speed, it has 
then become necessary, under the 18th rule, not 
merely to slacken speed, but instantly to stop and 
reverse. That isa rule of conduct which seems 
to me to be the result of the statutory regulations, 
and that has been broken by the officer in 
command of the John McIntyre. Therefore the 
judgment of the learned judge was correct, and 
this appeal must be dismissed. 


Bowen, L.J.—I am of the same opinion. I 
think, as I have said before, that where two ships 
are approaching so as to involve risk of collision 
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they are bound to slacken speed, and if that is not 
sufficient they are bound to stop and reverse if ib 
18 necessary to avoid risk of collision. Although 
1t may not be possible to say asan absolute matter 
of law that a vessel in a fog ought to stop the 
moment she hears the whistle of another vessel in 
her neighbourhood, yet, as the Master of the Rolls 
has already pointed out, it seems to me that in 
this case the officer in charge of the John McIntyre 
could not have concluded that it was safe to have 
gone on, and therefore it was necessary to atop and 
reverse. This the John McIntyre did not do until 
a later period and she must therefore be held to 
blame. With regard to the other points urged 
betore us, I entirely concur with the Master of the 
Rolls, and therefore think the appeal must fail. 


Fay, L.J.—I am of the same opinion. In this 
case two questions have been raised. Withregard 
to the speed of the John McIntyre, the learned 
Judge below has found as a fact that she was going 
ab à Greater rate of speed than the witnesses on 
her behalf have stated. In the first place I, not 
Having seen the witnesses, should in the absence 
9: strong reasons, be unwilling to come to an 
adverse conclusion. Moreover, those gentlemen 
who assist us are of the same opinion as the learned 
Judge below. Therefore I think that it must be 
taken that that finding was correct and cannot be 
impeached. Now, assuming that speed to be 
greater than was allowed by the appellants, was it 
not necessary for the John McIntyre to have 
stopped and reversed her engines at an earlier 
time than she did? I think it was, and that under 
the circumstances jt was tho duty of the John 
McIntyre to have earlier taken steps to come to as 
near a standstill as possible. That being so, I 
think the John McIntyre must be held to blame. 


Appeal dismissed. 


Solicitors for the appellants, Gellatly, Son, and 
arlon. 


Solicitors for the respondents, Botterell and 
Roche. 


HIGH COURT OF JUSTICE. 


QUEEN’S BENCH DIVISION. 
Friday, May 23, 1884. 
(Before Stzpyen and Maruew, JJ.) 
VALLANCE v. FALLE. (a) 


Merchant Shipping Acta—Seaman’s remedy against 
master — Refusal of certificate — Discharge — 
Penaliy—17 & 18 Vict. c. 104, ss. 27 and 524. 

By the Merchant Shipping Act 1852, s. 172, upon 
the discharge of any seaman the master shall sign 
and give him a certificate, and if any master 
fails to sign and give to any such seaman such 
certificate of discharge he shall for each such 
offence incur a penalty of 10L, and by sect. 524 
the whole or any part of the penalty may be 
applied in compensating any person for any 
wrong or damage which he may have sustained 
by the act or default in respect of which such 
penalty is imposed. 

In an action for damages caused by the refusal of 
the defendant, a master, to give the plaintiff, a 
seaman, discharged from his ship engaged in the 


(a) Reported by M. W. McKELLAR, Esa., Barrister-at-Law. 
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coasting trade, a certificate, the County Court 
judge nonsuited the plaintiff. 

Held, that the remedy by penalty was exclusive 
under the provisions of the Act, and that the 
County Court judge was right. 


Tus was an action tried in the County Court of 
Dorset, in which the plaintiff, & seaman, sought 
to recover damages against the defendant, the 
master of a ship called the Brighton, trading 
between Weymouth and the Channel Islands, for 
improperly withholding and detaining from the 
plaintiff a certificate of discharge to which the 
plaintiff was entitled on the termination of his 
service on board the said ship, whereby the 
plaintiff was unable to obtain employment in other 
ships. 

The County Court judge nonsuited the plaintiff 
on the ground that his only remedy was by sum- 
mons before a court of summary jurisdiction 
under the Merchant Shipping Act 1854 (17 & 18 
Vict. c. 104). 


By sect. 17 of that Act: 


Tn the case of all British foreign-eoing ships, in what- 
ever part of Her Majesty’s dominions the same are 
regiatered, all seamen discharged in the United Kingdom 
shall be discharged and receive their wages in the 
presence of a shipping master duly appointed under this 
Aot, except in cases where some competent court other- 
wise directs, and any master or owner of any auch ship 
who discharges any seaman belonging thereto or except 
as aforesaid pays within the United Kingdom in any 
other manner shall incur a penalty not exceeding 10t., 
and in the case of home-trade ships seamen may, it the 
owner or master so desires, be discharged and receive 
their wages in like manner. 


By sect. 171: 


Every master shall, not less than twenty-four hours 
before paying off or discharging any seaman, deliver to 
him, or, if he is to be discharged before a shipping 
master, to such shipping master, s full and true account 
in a form sanctioned by the Board of Trade of his wages 
and of all deductions to be made therefrom on any account 
whatever, and in default shall for each offence incur & 
penalty not exceeding 5l. ; and no deduction from the wages 
of any seaman (except in respect of any matter happening 
after such delivery) shall be allowed unless it is included in 
the account so delivered, and the master shall during the 
voyage enter the various matters in respect of which 
such deductions are made, with the amounta of the 
respeotive deductions as they ocour, in a book to be kept 
for that purpose, and shall, if required, produce such 
book at the time of the payment of wages, and also upon 
tho hearing before any competent authority of any com- 
plaint or question relating to such payment. 


By sect. 172: 


Upon the discharge of any seaman, or Upon payment of 
his wages, the master shall sign and give him a certificate 
of his discharge in a form sanctioned by the Board of 
Trade, speoitying the period of his service and the time 
and place of his discharge; and if any master fails to 
gign and give any such seaman such certificate of dis- 
charge he shall for each such offence incur a penalty not 
exceeding 101.; and the master shall also upon the dis- 
charge of every certificated mate, whose certificate of 
competency or service has been delivered to and retained 
by him, return such certificate, and shall in default incur 
a penalty not exceeding 201, 


By sect. 173: 


Every shipping master shall hear and decide any 
question whatever between a master or owner and any of 
his crew which both parties agree in writing to submit to 
him, and every award so made by him shall be binding 
on both parties, and shall in any legal proceeding which 
may be taken in the matter before any court of justice 
be deemed to be conclusive aa to the rights of the parties, 
and no such submission or award shall require a stamp, 
and any document purporting to be such submission Or 
award shall be primá facie evidence thereof. 
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By sect. 174: 

In any proceeding relating to the wages, olaims, or dis- 
charge of any seaman carried on before any shipping 
master, under the provisions of this Act, such shipping 
master may call upon the owner or his agent, or upon 
the master, or any mate, or other member of the crew to 
produce any log book, papers, or other docnfnenta in 
their respective possession or power, relating to any 
matter in question in such proceeding, and may call 
before him and examine any of such persons being then 
at or near the place or any such matter, and every 
owner, master, mate, or other member of the crew who, 
when called upon by the shipping master, does not pro- 
duce any such paper or document as aforesaid if in his 
possession or power, OF does not appear and give 
evidence, shall, unless he shows some reasonable excuse 
for such default, for such offence incur & penalty not 
exceeding 5l. 


The following rules shall be observed with respect to 
the settlement of wages (that is to say)=  . 
completion before a shipping master of 
any discharge and settlement, the master or owner Bn: 
each seaman shall respectively, in the presence of the 
shipping master, sign in a form sanctioned by the Board 
of Trade a mutual release of all claims in respect of the 
past voyage or engagement, and the shipping master 
shall also sign and attest it, and shall retain and transmit 
it as herein directed. 

(2.) Such release so signed and attested shall operate 
as a mutual discharge and settlement of all demands 
between the parties thereto in respect of the past voyage 
or engagement. 

(8.) A copy of such release, certified under the hand of 
such shipping master to be a true copy, shall be given by 
him to apy party thereto requiring the same, and any 
auch copy shall be receivable in evidence upon any future 
question touching auch claims as aforesaid, and shall 
have all the effect of the original of which it purports to 
be & copy. 

(4.) In cases in which diacharge and settlement before & 
shipping master are hereby required, no payment, receipt, 
settlement, or discharge otherwise made shall operate or 
be admitted as evidence of the release or satisfaction of 
any claim. 

(5.) Upon any payment being made by a master before 
a shipping master, the shipping master shall, if required, 
sign and give to such master & statement of the whole 
amount so paid, and such statement shall, as between 
the master and his employer, be received as evidence that 
he has made the payments therein mentioned. 

By sect. 176: ay. 

Upon every discharge effected before a shipping 
master the muster shall make and sign in a form 
sanctioned by the Board of Trade a report of the conduct, 
character, and qualifications of the persous discharged, 
or may state in a column to be left for that purpose In the 
said form that he declines to give any opinion upon sach 
particulars or upon any of them, and the shipping master 
shall transmit the same to the Registrar-General o 
Seamen, or to such other persons 88 the Board of Lrade 
directs, to be recorded, and shall, if desired so to do by 
any seaman, give to him or indorse on his certificate Or 
discharge a copy of 8o much of such report as concerns 
him, and every person who makes, assists in making, 
or procures to be made, any false certificate or report of 
the service, qualifications, conduct, or character ot any 
seaman, knowing the same to be false, or who forges, 
assists in forging, or procures to be forged, or fraudu- 
lently alters, assists in fraudulently altering, of pro- 
cures to be fraudulently altered, any such certificate or 
report, or who fraudulently makes use of apy such cer- 
tificate or report which is forged or altered, or does not 
belong to him, shall for each such offence be deemed 
guilty of a misdemeanour. 


By sect. 524 : 

Any court, justice, or magistrate imposing any penalty 
under this Act for which no specific application is herein 
provided, may, if it or he thinks fit, direct the whole or 
any part thereof to be applied in compensating any person 
for any wrong or damage which he may have sustained 
by the act or default in respect of which such penalty 
is imposed, or to be applied in or towards payment of the 
expenses of the proceedings. 
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Francis Turner argued for the plaintiffi—By 
the Merchant Shipping Act 1873 (36 & 37 Vict. c. 
85), s. 31, any officer of the Board of Trade may 
take the legal proceedings under the Mercbant 
Shipping Act, and if that were done here the 
plaintiff could get no compensation. In many 
cases it has been held that an action will lie for 
breach of a statutory duty notwithstanding a 
provision for a penalty. 


Tindal Atkinson for the defendant.—It depends 
upon the construction of each statute whether 
the penalty imposed is the only remedy for a 
breach of statutory duty. Here it could not have 
been contemplated to make an action lie for this 
omission. compensation is provided by sect. 
524. 

The following cases were cited and discussed : 

Beckford v. Hood, 7 Term Reps. 620; 

Hurrell v. Ellis, 15 L. J. 18, C. P.; 

Stevens v. Jeacocke, 11 Q. B. 731; 

Rogers v. McNamara, 23 L. J. 1, U. P. ; 

Couch v. Steel, 8 E. & B. 402; 23 L. J. 121, Q. B.; 

Wright v. London General Omnibus Company, 36 
L. T. Rep. N. 8. 590; 2 Q. B. 271; 

Atkinson v. Newcastle Waterworks Company, 36 L. T. 
Rep. N. S. 761; 2 Ex. Div. 441. 

STEPHEN, J.—I am of opinion that the judgment 
of the County Court judge must beaffirmed. The 
case has been well argued on both sides, and I 
believe every authority has been cited. I do not 
intend to follow the distinctions which have been 
drawn between the various decisions; but the 
general rule to be deduced from them seems to 
be that every particular enactment providing a 
summary remedy of this kind must be considered 
with respect to its own provisions and object in 
order to discover whether the Legislature intended 
to confer a general right, which might be the 
subject of an action, with a collateral remedy by 
summons at petty sessions, or whether the duty 
imposed was sanctioned only by the particular 
penalty, and therefore enforceable by no otber 
than the summary remedy. We must therefore 
consider the provisions of this statute. The 
170th section deals with foreign-going ships, and 
it appears to give a certificate in such cases more 
value than in coasting ships of the class in this 
case. The form authorised by the Board of Trade 
for foreign-going ships includes an entry as to 
character; but no effect of that kind is given by 
the form of certificate for coasters under sect, 
172, nor does any special value appear to attach 
to such certificate. This 172nd section makes it 
the duty of the master, upon the discharge of 
any seaman, to sign and give him a certifi- 
cate of his discharge in a form sanctioned by 
the Board of Trade, specifying the period 
of hig service, and the time and place of his dis- 
charge, and the section goes on to provide that 
if any master fails to sign and give to any snch 
seaman such certificate of discharge he shall for 
each such offence incur a penalty of 10/. There 
is a provision later on in the Act (sect. 524) that 
any court, justice, or magistrate, imposing a 
penalty for which no specific application is given, 
may direct the whole or any part thereof to be 
applied in compensating any person for any wrong 
or damage which he may have sustained by the 
act or default in respect of which such penalty is 
imposed. It appears therefore that this is an 


VALLANCE v. FALLE. 
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the consequence of it. As to the cases cited, I 
have already said that I think every statutory 
remedy of this kind must depend upon itself, and 
can have but little authority with regard to 
others; ib will be sufficient, therefore, if 1 allude 
only to one or two of those upon which counsel 
for the plaintiff relied. For instance, in Beckford 
v. Hood the question decided was whether 
a small and inadequate penalty given to an 
informer precluded an aggrieved author from 
obtaining damages in an action for breach of 
copyright. Lord Kenyon there said: "I can- 
not think the Legislature would act so incon- 
sistently as to confer n right, and leave the 
party whose property was invaded without 
redress" (p.627). 'That consideration can have 
no weight in the case before us, because sect. 
524 gives to the seaman aggrieved a right to 
apply to the court of summary jurisdiction for as 
much of the 101. penalty as may be considered 
adequate to the circumstances, and I cannot think 
that any damage he could suffer would be likely 
to exceed that amount. On the other hand, in 
Atkinson v. Newcastle Waterworks Company it 
was obvious that the defendants could never have 
been intended, by an obligation to supply water 
for fire engines, to be made insurers for the whole 
of a large town, when a specific penalty was 
imposed for failure to fulfil the obligation. That 
case is far stronger than this, and, to my mind, is 
no more an authority than the other; but the 
conclusion there arrived at seems to me more 
appropriate to this case than that of the copyright, 
and I think, having regard to the nature of the 
certificate, the injury likely to result from its 
omission, and all the provisions in relation thereto, 
that the remedy, and only remedy, for the wrong 
of which the plaintiff complains, is by summons 
before petty sessions. he County Court judge 
therefore was right in nonsuibing the plaintiff in 
this action. 

Maruew, J.—I am of the same opinion, end I 
must say I feel no doubt about it. With regard 
to a statutory remedy of this description, it was 
observed by Willes, J. in Wolverhampton New 
Waterworks Company v. Hawkesford (28 L. J. 
C. P., at p. 246): “ There are three classes of cases 
in which a liability may be established by statute. 
There is that class where there is a liability 
existing at common law, and which is only re- 
enacted by the statute with a special form of 
remedy; there, unless the statute contains words 
necessarily excluding the common law remedy, 
the plaintiff bas his election of proceeding either 
under the statute or at common law. Then there 
is a second class which consists of those cases in 
which a statute has created a liability, but has 
given no special remedy for it; there the party 
may adopt an action of debt or other remedy at 
common law to enforce it. The third class is 
where the statute creates a liability not existing 
at common Jaw,and gives also a particular remedy 
for enforcing it. Now it appears to me that the 
present case falls within such third class;” and I 
would interpose in this quotation to express the 
same view with respect to the seaman’s certificate 
here; *and as with respect to that class it has 
been always held that the party must adopt the 
form of remedy given by the statute, so I think 
the company are bound here to follow the form 


offence, created by the statute, for which a specific | given by this statute which creates the right.” 


remedy is provided for any damage which may be 


This certificate is not one of character, and the 


MARITIME LAW CASES. 


cc NEM S T 


.B. Div.] 


Rec. v. THE JUDGE OF THE Cıry or Lonpon Court. 


283 


O —————— eee 


[Q.B. Drv. 


(eer) I3 te Jon en 


10l. penalty is ample compensation for any 
wrong done to a seaman by withholding 1. 
Upon the true construction of the provisions of 
this Act, I think the proceeding for a penalty is 
the exclusive remedy for any damage of which 
the plaintiff can complain in this action, and 
therefore the action was misconceived. 
Judgment for defendant. 


Solicitors for plaintiff, Coode, Kingdon, and 
Cotton, for J. H. Jolliffe. 

Solicitors for defendant, 
Baillie. 


Wainwright and 


—— 


Monday, Dec. 10, 1883. 
(Before Day and Smitu, JJ 3l 


Rec. v, Tur Jupcr or THE City or LONDON 
Court. (a) 


County Courts—Admiralty jurisdiction of—“ Car- 
riage of goods in any ship ^ — Passenger s luggage 
on board — Action by passenger against shipowner 
for loss of —Jurisdiction of County Court to try 
action—Oounty Courts Admiralty Jurisdiction 
Acts 1868 and 1869—31 4 82 Vict. c. 71,8. 9, 
sub-sect, 8—32 & 33 Vict. c. 51, e. 2. 


The personal luggage of a passenger on board ship, 
which is carried with him as a privilege inci- 
dental to the contract to convey the passenger 
himself, is not “goods” within sect. 2 of the 
County Courts Admiralty Jurisdiction Amend- 
ment Act 1869 (82 & 33 Vict. e. 51), by which 
County Courts, having Admiralty jurisdiction, 
are empowered to try claims “ arising out of any 
agreement made in relation to the carriage of 
goods in any ship;” and there is therefore no 
jurisdiction in a County Court under that Act to 
try any action by a passenger against a ship- 
owner for the lose af such luggage. 


Tuis was a rule, calling upon the learned judge 
of the City of London Court ond the defendant in 
an action brought by the plaintiff in that court. 
to show cause why the judge should not proceed 
to hear and determine the said action. ‘Lhe facts 
of the case wero as follows :— 

The plaintiff was a passenger on board a ship 
belonging tothe defendant on a voyage from Ham- 
burg to London, and his personal luggage, which on 
his embarkation on board had been stowed away 
in the ship’s hold, had been lost in the course of 
the voyage. He sned the defendant, the ship- 
owner, in the City of London Court, to recover 
its value in damages, his action being brought 
under the County Courts Admiralty Jurisdiction 
Amendment Act 1869 (32 & 33 Vict. c. 51), s. 2. 
The learned judge of the court was of opinion 
that under that Act he had no jurisdiction to try 
the action, inasmuch as,in his opinion, the term 
“ goods” in that Act applied not to a passenger's 
personal luggage, but only to “ goods” carried on 
board a ship as merchandise or for profit; and 
he accordingly declined to hear the action, which 
he dismissed with costs, whereupon the rule above 
mentioned was obtained on bebalf of the plaintiff. 

The County Courts Admiralty Jurisdiction Act 
1868 (31 & 32 Vict. c, 71), by sect. 9, enables Her 
Majesty, on the representation of the Lord 
Chancellor, by an Order in Council, to appoint 
certain County Courts to have Admiralty juris- 


(a Reported by Henry Leirom, Esgr., Barrister-at-Law. 


diction ns therein specified and enacted, with a 
proviso that no judge of a County Court, except 


the judge of the London Court, shall have juris- 
dietion in the city of London. 


Sect. 3: 

A County Court having Admiralty jurisdiction 
engines jur adiction, and all powers and authorities 
relating thereto, to try and determine, subject and 
according to the provisions of this Aat, the following 
causes (in this Act referred to as Admiralty causes) : 

(3) As to any claim for damage to cargo or damage by 
collision—Any cause in which the amount claimed does 
not exceed 3001. 

By 52 & 33 Vict. c. 
Admiralty Jurisdiction 
8.2: 

Any County Court appointed, or to be appointed, to 
have Aan aR? jurisdiction, shall have jurisdiction and 
all powers and authorities relating thereto to try and 
determine the following causes : 

(1) As to any claim arising out of anpagresment made 
in relation tothe use or hire of any ship, or m relation 
to the carriage of goods in an ship, and also as to any 
claim in tort in respect of goods carried in any ship, pro- 
vided the amount claimed does not exceed 3001. 


G. Barnes, for the defendant, the shipowner, 
now showed cause against the rule.—The ruling 
of the learned judge of the City ot London Court, 
that the term “ goods” in the amended County 
Courts Admiralty Jurisdiction Act of 1869 applied 
only to “goods” carried as "' merchandise or for 
profit,” and in no way related or could be 
extended to such articles as the ordinary luggage 
of a passenger on board the ship, was right. The 
authorities in the way of text-books clearly 
support that view ; for instance, 1n Marshall on 
Marine Insurance, 4th ed., part 1, chap. 7, p. 297, 
iv is said that “a policy on goods means only 
such goods merely as are merchantable, t.e., cargo 
put on board for the purposes of commerce ; an 
to the same effectis Lowndes on Marine Insurance, 
par. 91, p. 48. Even assuming a contract to carry 
a passenger and his luggage, that would not be a 
contract to carry his luggage as “ goods.” "There 
is no precise authority upon this Act; but tbe 
above text-books and the following cases throw a 
light upon the meaning of the term “ goods ” in 
such a case as this, where an Admiralty jurisdic- 
tion is conferred : 

Brown v. Stapylton, 4 Bing. 119; 5L. 


and the judgment of Best, C. J.: 
Hill v. Patten, 8 East. 373, per Lord Ellenborough, 


0OJ.; = 
1 Park on Insurancg, 7th ed., p. 26 (citing Ross v. 
Thwaites); E E 
Cohen v. The South-Eastern Railway Company (in 
the Court of Appeal), 35 L. T. Rep. N. 8. 213; 2 
Ex. Div.253; 46 L. J. 417, Q. B. and Ex.; 
Cahill v. London and North- Western Railway Qom- 
pany, 4 L. T. Rep. N. S. 246; 10 C. B. N. 8. 151; 
30 L. J. 289, C.P. 
It is clear that “goods” in the section means 
something very different from ordinary “ lug- 
gage,” which is not the subject of general 
average or salvage. 

E. Pollock, for the plaintiff, contra, in support 
of the rule.—A reference to the prior Act of 1868 
(31 & 32 Vict. c. 71) will throw some light on the 
meaning of the word '* goods " in the subsequent 
Act of 1869 (32 & 33 Vict. c. 51. Bythe former 
Act of 1868, s. 3, Admiralty jurisdiction is given 
to the County Courts in claims for damages to 
“cargo,” but in the subsequent amending Act of 
1868 the term ' goods " is used in contradistinc- 


51 (the County Courts 
Amendment Act 1869), 


3.121, es ees 


284 


MARITIME LAW CASES. 


Q.B. Div.] 
tion toto the word “ cargo," and it is submitted 
that the Legislature, by so changing the word and 
substituting “ goods ” for “ cargo," clearly meant 
something different; and, so far from the word 
“goods” in the later Act meaning the same 
thing as “cargo” in the earlier Act, as the 
learned County Court judge held was the case, 
I contend, on the other hand, that the very 
reverse is the true and proper construction of 
sect. 2of the Act of 1869, and that “ luggage,” such 
as that in the present case, was meant by the 


Legislature to be included in the term “ goods.” 


He cited 


Cohen v The South-Eastern Railway Company (ubi 
sup.) ; 
The HM ex Argos, 1 Asp. Mar. Law. Cas. 360, 
519; 27 L.T. Rep. N.S. 64; 28 Ib. 77, 745; L. Rep. 
4 Adm, & Eco.9; Ib. 5 P. C. 134; 41 L.J. 89, Adm.; 
42 Ib. 1 and 49, Adm. ; 
The Alina (Brown v. The Alina), 4 Asp. Mar. 
Law Cas. 257; 49 L. T. Rep. N. S. 517; 5 Ex. 
Div. 227. 
* Goods," under the Railways and Canal Traffic 
Act 1854, includes passengers’ luggage, and, unless 
there is manifest absurdity in so doing, the court 
will so hold in the present case, and make the rule 
absolute. 


Day, J.—I am of opinion that the decision of 
the learned judge of the City of London Court is 
quite right. The cases which have been cited by 
Mr Pollock, though very ingeniously put before 
us by bim, do not, I think, help us much in 
coming to a decision in this case, in which, I 
think, the Act of Parliament (39 & 33 Vict. c. 51, 
8. 2, sub-sect. 1) on which the question turns must 
be construed by itself. For myself, I have little 
doubt as to tke way in which we ought to con- 
strue it. The first part of sub-sect. 1, by which 
jurisdiction is given to the County Court “as to 
any claim arising out of any agreement made in 
relation to the useor hire of any ship," refers 
clearly, as it seems to me, to claims arising out of 
or under charter-parties. Then comes the next 
paragraph of the sub-section, “or in relation to 
the carriage of any goods in any ship,” which 
refers, I think, as clearly to questions and claims 
on bills of lading. But it is urged by the plain- 
tiff'S counsel, and we are asked by him to say, 
that the words “in relation to the carriage of any 
goods in any ship" relate to a claim like tbe 
present respecting the claim of the plaintiff for 
the loss of his personal luggage, and that the 
agreement to carry a passenger and his luggage 
is, so far as the luggage is concerned, a contract 
to carry "goods." That, in my opinion, is not so. 
The contract or agreement here was not made for 
or with reference to the carriage of “goods” or 
luggage, but for the carriage of the plaintiff 
himself as a passenger, and it is only incidental 
to that contract that the passenger's luggage (his 
ordinary personal luggage) is carried with him. 
Such luggage is not and cannot be deemed to be 
“goods” in the sense or within the meaning of 
that word in the above sub-section. The roling 
of the County Court judge being quite right, this 
rule must be discharged. 


Smits, J.—1 am entirely ofthe same opinion, 
and cannot ab all agree with the view taken of the 
section in question by Mr. Pollock. The two 
Statutes that h&ve been referred to deal, so far as 
concerns the present case, with three matters. 
The first of them, the Act of 1868 (81 & 32 Vict. 


Tar Pontipa. 


[Apm, 


c. 71), by sect. 2, sub-sect. 3, relates to claims made 
for damage to “cargo.” In the subsequent Act 
of 1869 (32 & 33 Vict. c. 51), by sect. 2, sub-sect, 
1, two claims are dealt with, namely, first a 
“claim arising out of any agreement made in 
relation to the use or hire of any ship,” which, as 
my brother Day has already said, relates to ques- 
tions uponcharter-parties; and secondl y, to a claim 
“in relation to the carriage of goods in any ship,” 
which I also agree with my brother Day in think- 
ing relates to bills of lading. Now, Mr. Pollock 
has argued that the “claim in relation to the car- 
riage ofgoods" mentioned in thesection must mean 
or inclndethe plainiiff's luggage,and that theagree- 
ment to carry tbe passenger is an agreement to 
carry his luggage, which is included in the term 
“goods.” Now, no doubt in the sense that a con- 
tract to carry a passenger gives that passenger 
the incidental right or privilege to carry or take his 
personal luggage with him, the contract is a con- 
tract to carry the luggage, but in no sense is it a 
contract to carry “goods” within the meaning of 
the sub-section by which a passenger's luggage 
was never intended or contemplated. The Act 
was dealing with “ merchandise” in the ordinary 
and well-known sense of the term. 


Rule discharged. 
Solicitor for the plaintiff, R. Greening. 


Solicitors for the defendant, Stokes, Saunders, 
and Stokes. 


PROBATE, DIVORCE, AND ADMIRALTY 
DIVISION. 
ADMIRALTY BUSINESS. 
Tuesday, April 29, 1884. 
(Before Burr, J.) 

Tue Pontina (a) 
Bottomry—Cargo owners— Necessity — Master— 
Agent. 

The authority of a master to raise money on 
bottomry on shi p, freight, and cargo is limited as 
against the cargo owners to snch an amount as 
is necessary to enable the ship to complete her 
voyage with safety, and even where the money is 
advanced and the bond given to a person who is 
not the ship's agent or in any way connected with 
the ship, he cannot recover as against the cargo 
owner anything in respect of items other than 
those which are absolutely necessary. 

Upon a reference to the registrar and merchants, in 
an action on a bottomry bond, the registrar and 
merchants have a discretionary power to reduce 
the amounts claimed and expended for any specific 
item which they shall deem unnecessary or exor- 
bitant, and also the amounis charged for commis- 
sions and premium, whether the bond be given to 
the ship’s agent or to a person unconnected with 
the ship. (b) 

TuIs was an action in rem brought by the Comptoir 

d'Escompte de Paris to enforce payment upon a 

bottomry bond, they being the holders thereof, 

against the Italian barque Pontida, her cargo and 
freight : 

The facts as set out in the statement of claim 
were (so far as they are material} as follows : 

(a) Reported by Tee? ASPINALL and F. W. BAIKES, Esare.. 

Barristers-at-Law. 


(b) This decision kas since been affirmed, on appeal, 
Bee post.—ED. 
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1, On the 2nd April 1883 the Italian barque Pontida ! 


was at Ponta del Garda, in the island of San Micbael, in 
distress, laden with a cargo of wheat shipped under bills 
of lading, making the same deliverable to shipper'sorder, 
and bound ona voyage from Philadelphia to Queenstown, 
Plymouth, and Falmouth, for orders for a port of dis- 
charge, and her master Marco Antonio Faradine being 
without funds or credit, was compelled to borrow on 
bottomry of the said ship, her cargo and freight, from 
Boensande and Co., of Ponta del Garda aforesaid, the sum 
of 91,375°71 francs for the necessary disbursements and 
expenses of the said ship and cargo, to enable her to pro- 
ceed on her voyage. 

2. On the 2nd April 1883 a bottomry bond for the said 
sum of 91,375'76 francs was duly executed between the 
said master and the said Bensande and Co. 

3. By the said bottomry bond, after reciting that the 
said master and Mr Henrique Bensande, in the capacity 
of managing partner of the firm of Bensande and Co. 
personally before the consular agent for the kingdom of 
Italy, at Ponte del Garda aforesaid, for the purpose of 
executing the said bond, that the said master was the 
legal representative of the owners of the Pontida, and 
duly authorised on their behalf, and likewise the legal 
representative of the owners of cargo on board, to whom 
he had communicated the necessity in which he was 
placed of exeouting the said bond, not having done so 
to the consignees through ignorance of who they were, 
and that in consequence of average suffered by the 
Ttalian barque Pontida during her said voyage the said 
vessel was torced to put into the said port . . . that 
thereby & necessity had arisen for contracting a loan in 
the sum of 91,375'76 francs to meet the expenses incurred 
so as to be able to continue in safety the said voyage which 
bond had been legally authorised by the said Royal Con- 
sular Agency of Italy in the said place, and which in 
presence thereof had been on the 14th Deo. then last 
adjudicated to the said firm. . that the said Hen- 
rique Bensende declared to the said consular agent his 
wish to advance on hottomry . . . the aforesaidsum 
. . . atapremium of 20 per cent. if discharged in the 
United Kingdom . . that the said M. A. Faradine 
declared that he hed already received from the said firm 
the said sam. . . . And that it was covenanted be- 
tween the contracting parties that the Pontida should be 


hypothecated together with her freight and the whole of 
her cargo of wheat, 

4. The sgid bottomry bond was subsequently indorsed 
to the plaintiffs, who are the legal owners thereof. 

5. The Pontida proceoded on her voyage on the 28th 
April;1883, and safely arrived with her said cargo on 
board at Avonmouth, Bristol, her port of discharge 
within the meaning of the said bond. 

The 6th paragraph recited that the bond had 
been executed according to all the formalities 
reqnired by Italian law; that the said sum of 
91,375°76 francs, together with bottomry premium 
at 20 per cent., amountd to 109,655'91 francs, and 
was then still due to the plaintiffs and unpaid. 

On the 19th June 1883 judgment in the action 
was pronounced for the validity of the bond 
against the Pontida and her freight, and subse- 

uently the owners of cargo admitted the validity 
of the bond as regards the cargo, subject to a 
reference to the registrar and merchants. The 
amount claimed at the agreed rate of exchange 
was 43861. 0s. 8d. 

The usual order for reference to the registrar 
and merchants was made. 

On the 12th July 1883 the question came on 
for hearing at the reference before the registrar 
and merchants, and from the evidence then given 
and the documents put in the following additional 
facts were proved: 

From the log of the Pontida it appeared that 
whilst on a voyage from Philadelphia she had 
met with very severe and tempestuous weather and 


made a great deal of water, and that all hands 
had forcibly called on the master to put into the 


into the island of San Michael. Upon her arrival 
a survey was held by the direction of the Italian 
consul and by surveyors appointed by him, and it 
was found that the cargo was in a good condition, 
but the surveyors advised that the vessel should 
be lightened up to the copper line in order that 
they might be better able to examine the true 
state of the cargo and caulking; they also found 
that the putting into port was indispensable 
through the vessel having sprung a leak. 

The mate, who was a co-owner of the vessel, 
then authorised the captain to have the repairs 
executed which the surveyors had reported to be 
necessary. -— ‘ 

The captain having no funds at his disposal, it 
became necessary for him to raise the money for 
such repairs by giving a bottomry bond. He 
thereupon wrote to the shippers in New York 
informing them of the circumstances, and an 
advertisement was inserted in the local paper 
giving notice that the captain would receive ten- 
ders for the money required on bottomry (about 
600L). Two tenders were received, and that of 
Messrs. Bensande and Co. being the more advan- 
tageous for the interests of those concerned, was 
accepted by the master with the sanction of the 
consul. 

A sevond survey was then held by the same 
surveyors, the vessel having been lightened as 
recommended by them, and they found that the 
oakum had been washed out of the seams and 
much metal had been ripped away; a diver 
was also sent down to examine the ship's bottom, 
and he found that a quantity of metal had been 
ripped off all along the bottom of the vessel, in 
consequence of which the surveyors advised that 
the whole of the cargo should be discharged to 
enable them to see the bottom of the vessel, and 
order what should be done. The remainder 
of the cargo was then discharged, and the 
surveyors examined the vessel and gave an 
estimate of the repairs which they considered 
necessary. The repairs and other expenses being 
greater than at first contemplated, it became 
necessary to increase the sum required on the 
bottomry bond; which was accordingly done. On 
the completion of the repairs the surveyors ex- 
amined the vessel, and finding that the necessary 
repairs had been properly done, pronounced her to 
be in a fit condition to reload her cargo and prose- 
cute her voyage. The vessel was then reloaded 
and proceeded on her voyage. Before leaving 
San Michael, the captain wrote again to the 
shippers in New York, informing them that the 
whole of the repairs would amount to 25001, 

The surveyors estimate for repairs was as 
follows : 


Reis. 
To caulking from metal line up, and deck, &o. 1,600,000 
‘l'o port holes covering boards ... .. +. oe 100,000 
Rigging backatays to foretopsail 540,000 
Two yards, &o., topsails ^ 190,000 
To relining the hold, &c.  ... .. eee, 150,000 
To new boits and nails to knees and caulking, 

CUO nrc, oem am eme E. 2,177,000 
To metal, bolts, felt, nails ... 5,490,000 
To repairing rudder — .. ... 50,000 
To scraping and painting ... 200,000 

10,497,000 


Equal to £2099 8s. 
The amounts claimed in respect of the work done, 


nearest port, and that in consequence she had put | as recommended by the surveyors were as follows : 


[ Apa. 


(2) The commission of 5 per cent. on the amount ex- 
pended, and 2% per cent. in addition on the value of the 
cargo charged by the ship’s agent at San Michael was 
considered excessive. The amount allowed 500,000 reis 
on the ship, and the like amount on the cargo, in ail 
about 2001., was considered an ample quantum meruit 
for his services. 

(3) The premium of 20 per cent. was considered exor- 
bitant for a voyage of leas than three weeks, with a ship 
that had just been thoroughly repaired and remetalled. 
In these circumstances 123 per cent. which was allowed 
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Reis. | 
Ship chandler’s account for rope, nails, &e. ... 80,780 
Mittoo v Let eben: aoc ches 452,100 
Labour in dry dock—recaulking and remetal- 

US CE A um c ou. 5,994,800 
Metal, felt, and nails .. .. .. .. .. 3,911,280 
Blacksmith’s account for bolts, tools, &c, 509,135 
10,948,095 
Less charge in account for provisions ... 22,330 
10,925,765 


Equal to £2185 3s. 


It was proved at the reference that the weight 
of metal required had been carefully ascertained, 
and the quantity used had been duly weighed and 
no more used than required. 

The other items claimed (so far as material) 
were 5 per cent. commission, being the ship’s 
agent’s charge upon disbursements, and amount- 
ing to 814,520 reis; 23 per cent commission on 
46,809,280 reis, being the value of the cargo dis- 
charged, as per manifest less the damaged cargo; 
and the bottomry premium of 20 per cent. on the 
total amount advanced. 

The commissions were claimed as being the 
usual and ordinary commissions charged at San 
Michael under the like circumstances and it was 
Shown that the master had sought to have them 
reduced but without success. 

The premium claimed was that named in the 
tender and was the lowest offered. 

On the 21st July 1883 the assistant regis- 
trar made his report and found the sum of 
36857. 32, 4d. to be due to the plaintiffs upon 
the bottomry bond, the sum disallowed being 
7001. 17s. 4d. Reductions had been made in three 
items, namely: (1) the amount of the bill for new 
metal, felt, and nails; (2) the commissions of 
5 per cent. and 23 per cent. by the ship's agent 
at San Michael; (3) the bottomry premium. 

The amounts disallowed appeared in theschedule 
to the report, as follows : 


Claimed. ^ Allowed. 
Reis. Reis. 
Metal and felt, &o. ' 3,911,280 ^ 3,000,000 
Commission at 5 per cent. . 814,520 500,000 
23 per cent. on 46,809,280 value 
of cargo as per manifest 
deducting value of damaged 
WDA EOIG a, caret cose act. ente aao n DORT 500,000 
5,896,080 ^ 4,000,000 
Equal, at agreed exchange of 
200 reis per franc, to FR, 29,480°15 20,000 
Bottomry preminm at 20 per 
COR NE t cj 0 vir cee eel i275 15 WO O58 


France ,.. 47,755°30  30,236°58 


The total amount claimed without 
was 91,375fr. 76c. The total amount allowed was 
81,375fr. 66c. The premium was therefore re- 
duced to 123 per cent. 

The reasons upon which the assistant registrar 
had acted in giving his decision not appearing in 
his report, an application was made for them, and 
they were obtained. They were as follows: 

(1) Bill for metal.—Taking the cost of copper metal 
in England at 3l. per cwt. and allowing an ample amount 
for cost of conveyance to San Michael, it was considered 
that the price of 7l. per cwt. was exorbitant. Iam also 
advised that more metal was used than was probably 
necessary to repair the vessel. On these grounds 911,280 
reis was disallowed, rather less than one quarter of the 
amount charged. 


premium 


was considered to bea high rate of premium. 

And he further added that, before making the 
reduction for the latter item, one of the merchants 
who had assisted him in the reference had ascer- 
tained by inquiring that the amount of the loan 
might have been insured for so short a voyage 
for a small percentage. 

On the 19th Nov. 1883 the plaintiffs filed a 
petition in objection to the assistant registrar’s 
report on the grounds (1) that they were entitled 
by Italian law to the full amount of principal and 
premium, and (2) that if the question were 
governed by English law they were also entitled 
to the principal and premium, and tbat nothing 
had been proved by the defendants upon the re- 
ference to justify the reduction. To this the 
defendants filed an answer, and to the answer the 
plaintiffs filed a conclusion. 


April 1 and 8.—The case came on for hearing 
upon the petition, in objection to the report of the 
assistant registrar. 


Phillimore and Aspinall for the plaintiffs.—The 
reductions which the registrar has made in the 
amounts claimed by the plaintiffs are not war- 
ranted either by the facts which were proved at 
the reference, or the reasons which the registrar 
has himself given for so reducing them, or upon 
the authorities which exist on these points. First 
of all, taking those cases which are against the 
plaintiff, they are divisible into two classes, 
namely, those which affect the cost of repairs, 
and those which affect the commissions and pre- 
mium. As to the first, there are no cases 
which lay down the principle that, when the sum 
advanced on bottomry has been advanced by a 
person other than the ship’s agent, he is bound 
to see to the application of it, or that the amount 
expended in repairs can be reduced on the ground 
of being unnecessary or exorbitant except in the 
case of fraud. As to the second point, the two 
strongest cases are 

The Cognac, 2 Hagg. 377 ; 
The Glenmanna, Lush. 115, 
in both of which the advance was made by a 
person not the ship's agent. In the former the 
bottomry premium having been reduced from 
20 to 123 per cent. was restored by the court, but 
the reduction in the commissions was affirmed. 
In the latter the commissions claimed upon the 
goods landed, and on the advances, were dis- 
allowed. In neither case, however, was therea 
foreign consul acting on behalf of the ship of his 
nation. In the former case the learned judge 
held “that the court has not authority to reduce 
the premium on a bottomry bond, unless specifi- 
cally affected with fraud or collusion, which must 
be shown in a clear and distinct manner ” (p. 386). 
But both of these cases, so far as they effect com- 
mission, are inconsistent with The Prince of Same 
Coburg (3 Moo. P. C.1; 3 Hagg. 387), which lays 
down that, if the foreign merchant after due in- 
quiry shall have reasonable ground for concluding 
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that the repairs are necessary and that the money | 


cannot be raised on personal credit, then hissecurity 
on ship and cargo shall not be impeached, because it 
might happen notwithstanding such inquiry that 
such repairs were not necessary or the money 
might have been obtained on personal credit. It 
must follow that, if commissions are payable at all, 
it cannot be the duty of the lender to inquire into 
the amouat of those commissions or the mode of 
their application; it is not for him to judge 
whether the full amount was necessary ; and this 
applies with double force in a case where it 
appears that the commissions charged are usual 
at the place where the bond is given. Passing to 
the cases in favour of the plaintiffs’ claims, it 
has been distinctly laid down that there is no 
obligation on the part of the lender (not being the 
ship’s agent) to see to the application of the 
money, or to calculate the expediency of the 
repairs, if he is sufficiently well assured that 
the money has been fairly borrowed and that 
Here is nothing in the transaction that is fraudu- 
ent: 

The Jane, 1 Dods. 464, 465 ; 

The Vibilia, 1 W. Rob. 1, 10; 

The Orelia, 8 Hagg. 75, 84; 

The Royal Stewart, 2 Spinka, 260. 
As to the reduction of premium, in the case of 
The Cognac (ubi sup.) the premium of 20 per cent. 
was reduced by the registrarto 123, but restored 
by the court. And in another case a reduction 
from 14 to 10 per cent. was also restored : 


The Zodiac, Y Hagg, 920. 


Except in the case of a loan by a ship's agent the 
owner of cargo should be held estopped from 
disputing his liability to pay particular items 
when once a necessity for the loan has been 
shown ; he, by putting his cargo on board the ship 
impliedly authorises the master to act as the 
agent on anemergency arising; in other words, he 
holds the master out as his agent in case of neces- 
sity, and once given that necessity, the acts of 
the master in supplying the needs of ship and 
cargo ought not to be open to question by the 
principal as against & third person. The whole 
transaction was formally carried out before the 
Italian consular agent, and competent surveyors 
were duly appointed by him, who examined the 
vessels and made reports both before and after the 
repairs had been executed, and certified that the 
quantity of the metal paid for had been used for 
the necessary repairs. Under such circumstances 
the item for metalling ought not to be impeached 
but should be allowed : 

Messina v. Petrocochino, L, Rep. 4 P. C.144; 1 Asp. 

Mar. Law Cas. 298, 


Bigham, Q.C. and Barnes for the defendants.— 
The amount which the defendants are compelled 
to pay upon the bond is limited to what are consi- 
dered as necessaries in the strict sense of the 
term; and further, the cost of such necessaries 
must not be exorbitant, but reasonable under the 
circumstances, and it has always been the practice 
of the registrar and merchants to go into figures 
under these heads: 

The Rhoderick Dhu, Swabey, 177 ; 
The Albion, 1 Hagg. 333 ; 

The Zodiac, Ib. 321; 

The Tartar, Ib. 1; 

The Nelson, Ib. 169; 

The Calypso, 3 Hagg. 162: 

The Lord Cochrane, 2 W. Rob. 320; 


The Huntley, Lush. 24: 
The Ysabel, 1 Dods. 273. 

Phillimore in reply. 

Cur. adv. vult. 

April 29.—Burr, J.—This is an action brought 
by the plaintiffs the Comptoir d'Escompte de 
Paris, as holders of a bottomry bond given at San 
Michael, on the Italian ship Pontida, her freight, 
and the cargo of wheat laden on board. The 
shipowners admitted their liability, but an ap- 
pearance was entered on behalf of the owners of 
the cargo, who dispute the amount, although they 
do not contest the validity of the bond. The 
matter having been referred to the registrar and 
merchants, the plaintiffs’ claim of 43861. 0s. 8d. 
was by them reduced to 36857. 3s. 4d. with in- 
terest. The reductions of which the plaintiffs 
complain relate to charges for metal, commissions, 
and bottomry premiums. With reference to the 
item for metalling the ship, the plaintiffs con- 
tend: (1) That it being admitted that some metal 
was necessary, and the lender on bottomry not 
being the ship’s agent but a banker who came 
forward in answer to advertisements, if was not 
competent for the registrar to go into the ques- 
tion of the reasonableness of the quality or price 
of the metal; (2) That the bond having been 
entered into with the sanction and approval of 
the Italian consul at San Michael, is by Italian 
law binding on all parties. As to this latter con- 
tention it is sufficient to say that there is no 
evidence of the Italian law being such as is 
alleged. 

With respect to the quantity of metal used 
and the price charged, the question in this as 
in all such cases must be, was the expenditure 
necessary for the completion of the voyage? The 
master is, and can only be, agent of the owners of 
cargo so as to bind them, ew necessitate ; and it is 
no more within his compotency to fix them with 
liability for an excessive quantity or an excessive 
price of material, than for material none of which 
was necessary for the voyage. The question of 
excess must always be a question for the regia- 
trar and merchants. The same considerations 
apply to the commissions and maritime premiums, 
both of which appear to me exorbitant. It is 
scarcely necessary to cite an authority for what I 
consider the settled law and practice of this court 
to refer questions of excessive charges, whether 
for repairs, commissions, or premiums to the re- 
gistrar and merchants, but the observations of 
Dr. Lushington in The Lord Cochrane (2 W. Rob. 
320, 336), and of Lord Stowell in The Gratitude 
(8 C. Rob. 240), may be referred to. It was further 
contended, more especially I think with refer- 
ence to the commissions, that the ship might have 
been detained at San Michael had payment been 
refused; but, as pointed out by Lord Stowell in 
the case of The Augusta (1 Dods. 288), that alone 
will not suffice. With regard to the facts it does 
not appear tome that the registrar and mer- 
chants were precluded by the evidence adduced 
from exercising their discretion in the matter, or 
that they have erred in its exercise. I must 
therefore, overrule the objections and confirm the 
registrar’s report, with costs. 

Judgment for the defendants. 


Solicitors for the plaintiffs, Lowless and Co. 
Solicitors for the defendants, Ingledew and 


|. Ince, for Henry Britian and Co., Bristol. 
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Thursday, June 12, 1884. 
(Before Burr. J. 


GowaN v. SPROTT. (a) 

Co: ownership action—Order for an account—Dis- 
trict registrar—Report—Order III., v. 8—Order 
XV., r. 1—Order LVI., v. 11. 

Where an action is instituted in am Admiralty 
District Registry by part owners of a ship 
against the managing owner thereof for an 
account, and the writ claims an account under 
Order III, r. 8, and an order for the filing of the 
accounts is made under Order XV., r. 1, and the 
account is proceeded with pursuant to order, and 
the district registrar reports thereon, such report 
is to be treated as the usual report in an Admiralty 
Court action, and if the defendant seeks to take 
objection thereto, he muat do so according to the 
provisions of Order LVI., r. 11, otherwise the 
plaintif will be entitled to judgment thereon. 

Where a district registrar has made an order in an 
action in the Admiralty Division for an account 
between the part owners of a ship that the 
accounts be filed, and that they be proceeded with, 
it is too late to take objection to his making such 
order after he has reported, there having been no 
appeal against such order. 

The court will not extend the time for objecting to 
the registrar's report in a co-ownership action 
without special grounds being shown by the party 
seeking to object. 

THis was a motion by the plaintiffs to confirm a 
report made by the Liverpool Admiralty District 
Registrar in an action in personam, in which the 
plaintiffs, as part owners of the vessel Edderside, 
of which the defendant was-the managing owner, 
claimed to have an account taken of the earnings 
and disbursements of the last completed voyage 
of the said vessel. 

The action was instituted on the 19th Jan. 1884 
in the Liverpool Admiralty District Registry, 
and on the 8th Feb. the plaintiffs, having taken 
out & summons under Order XV., r. 1, for an 
account, the Liverpool District Registrar made the 
following order: 

Upon the application of the plaintiffs, and on hearing 
the solicitors on both sides, it is ordered that the defen- 
dant, as the managing owner of the ship or vessel Edder- 
side, do, within fourteen days from the date hereof, file 
an account of the earnings and disbursements of the 
last completed voyage of the said ship or vessel from 
Liverpool to Australia, Hongkong, Manilla, and home to 
Liverpool. 

In pursuance of this order the defendant on 
the 22nd Feb, filed an account, and on the 14th 
March the district registrar made a further order 
in the terme following : 

Upon hearing the solicitors on both sides, and consider- 
ing the account filed by the defendant on the 22nd day of 
February last, and the examination of the defendant 
taken viva voce this day, it is ordered that the defendant 
do file a further and better account showing the items at 
credit of the owners of the ship or vessel Eddersidc at 
the commencement of the voyage, an interest statement 
and an amended statement of freight on her homeward 
voyage, and that such account be filed within one week 
from the date hereof, and be proceeded with on the 22nd 
instant, at eleven o'clock, 

On the 20th March the defendant obtained an 
order extending the time to file the further 
account until the 24th March, and the 27th 
March was appointed to proceed with the taking 


* (a) Reported by J. P. AsPrxALL and F., W, Batgks, 
Barristers-at-Law, 


Esars., 


of the accounts. The defendant did not file hia 
further account within the extended time, and on 
the 27th March his solicitor attended before the 
district registrar and contended that the registrar 
had no authority to make the order of the 20th 
March, and that his jurisdiction ended when the 
first account was filed. 

The matter was then adjóurned to the judge in 
chambers for directions, whereupon Butt, J. on 
the lst April deferred making any order until the 
order of the 20th March had been drawn up and 
served on the defendant; but, before any further 
application was made, the defendant on the 24th 
April filed a further or amended account. 

The registrar thereupon proceeded to take the 
account, and found that there was a balance due 
from the defendant to the plaintiffs. The follow- 
ing is an extract from the registrar's report, which 
was given on the 7th May 1884 : 

We consider it to be our duty to report to your Lord. 
ships that the defendant did not in our opinion keep 
proper books of account as ship’s husband, and that had 
he done so he could have more readily made up and 
rendered a proper statement of accounts to his co-owners 
at the termination of the voyage. We also must advert 
to the fact that several of the accounts for the outward 
voyage were not paid for until a long period after they 
were due instead of being paid at the time, and the usual 
discount obtained, and it is partly because we are unable 
to point out the specific loss sustained by the owners in 
consequence of this that we consider that the defendant 
should be charged with interest at 5 per cent. on the 
money in his hands and credited with interest on his 
payments from the date on which they were made. 


June 10.—The plaintiffs now moved for judg- 
ment. 


J. P. Aspinall, for the plaintiffs, after stating 
the facts, was stopped. 


Bucknill, for the defendants, contra.—This is an 
action under Order III, r. 8, and Order XV., r. 1. 
[Butt, J.—Do those orders apply to the Admi- 
ralty Division? ] It is submitted that they do. 
According to Order XV., r. 1 (a), “ an order for the 
proper accounts, with all necessary inquiries and 
directions now usual in the Chancery Division in 
similar cases” is to be forthwith made. Ac- 
cording to the registrar's first order, by which he 
is bound, it is ordered that the defendant do file 
an account of the earnings and disbursements of 
the Edderside. No mention is made of an account 
being taken, and in the absence of any such order 
it is submitted that the registrar had no juris- 
diotion to take the account, and therefore this 
report is valueless. It has been decided in the 


(a) Order XV., r. 1, is as follows : * Where a writ of 
summons has been indorsed for an account under 
Order IIT., r. 8, or where the indorsement on a writ of 
summons involyes taking an account, if the defendant 
either fails to appear, or does not after appearance, 
by affidavit or otherwise, satisfy the court or a judge 
that there is some preliminary question to ba tried, 
an order for the proper accounts, with all necessary 
inquiries and directions now usual in the Chancery 
Division in similar cases, shall forthwith be made.” 
In the case of York v. Stowers (W. N. 1884, p. 174), 
which came before Field, J. in chambers shortly 
after the Rules of the Supreme Court 1883 came into 
operation, objection was raised to an account being 
taken in the Queen’s Bench Division under thisrule, and 
application was made that the action should bo 
transferred to the Chancery Division. Field, J., however, 
decided that the rule was meant to apply to the Queen’s 
Bench Division. The result of the present case is, that 
the rule is applicable to the Probate, Divorce, and 
Admiralty Division, thus making it applicable to all three 
branches of the High Court.—Ep. 
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Chancery Division that a district registrar has 
power to make an order for an account under 
Order XV., r. l, and if the order so directs, but 
not otherwise, he can then proceed to take the 
account: 

emcees 20 Ch. Div. 538; 47 L. T. Rep. N. S. 


That case is directly in point. It is true that by 
the second order it is directed that a further 
account be filed and be proceeded with. But, inas- 
much as the registrar in the commencement took 
upon himself jurisdiction without a proper order, 
he cannot remedy that defect by this subsequent 
order. Moreover, the words “ be proceeded with ” 
are not sufficient to constitute an order to take 
the accounts. 


Bort, J.— The case referred tois in the Chancery 
Division, where it is possible to conceive many 
instances in which the mere filing of an account 
is all that is requisite. There are many cases in 
which the mere delivery of documents into the 
custody of the chief clerk is alone necessary. But, 
according to the practice of this court, where 
accounts are ordered to be filed, it means that the 


registrar is to go on and take an account. There | 


has been no appeal against this order, and in 
the absence of such it is to be assumed to be 
right. 


Bucknill—As your Lordship is against me on 
the point of law, I would submit that the case 
should be adjourned in order that objection may 
be taken to the amount allowed to the plaintiffs. 
(Burr, J.—Has not the time expired within which 
you should have taken such objection?] It is 
submitted not, because this is a reference under 
Order XV. and not under Order LVI., by which 
the time for objecting is limited to six days. It 
is to be remembered that this is not the ordinary 
form of Admiralty reference to which the pro- 
visions of Order LVI. are applicable, but that it 
is an action for an account under Order III., r. 8, 
and Order XV., r. 1. According to Order XV., 
r.l,it is an order “with all necessary inquiries 
and directions now usual in the Chancery 
Division in similar cases;” and therefore the 
Chancery practice applies, and not the Admiralty. 


J. P. Aspinull.—The action was instituted under 
the Admiralty Court Act, but we availed ourselves 
of the provisions of Order XV. 


Burt, J.—It is an ection for an account under 
the Admiralty Court Act, and as the six days 
within which objection should have been taken 
have expired, I cannot accede to this application. 


Bucknill.—Assuming the time has expired, the 
court bas jurisdiction to extend it, and on the 
merits of the case this should be done. 


Burr, J.—The defendant bas throughout per- 
sisted in taking a highly technical objection, in 
consequence of which he has not taken objection 
to this report within the proper time. He has, 
therefore, brought about the difficulty in which 
heis now placed, and, in the absence of special 
grounds, I see no reason for extending the time. 

The report was accordingly confirmed, with 
costs. 


Solicitors for the plaintiffs, Hill, Dickinson, 
Lightbound, aud Dickinson. 

Solicitors for the defendant, 
Kendall. 


Vor. V., N.S. 


Banke 


and | 


Tuesday, June 17, 1884. 
(Before Butt, J.) 
Tur Mammortn. (a) 


Practice—Collision-—Costs—Printed evidence for 
use of counsel in court—R. S. C., Order LXVI, 
r. 7, and Appendix N.— Counsel. 


In consequence of the negligent navigation of the 
M. the steamship P. M. came into collision with 
the M. and with the D. In a damage action, 
instituted by the vwners of the P. M. against the 
M., the plaintiffs were successful. In a damage 
action, instituted by the owners of the D. against 
the M. to recover damages arising out of the 
collision between the D. and the P. M., the plain- 
tiffs were successful. 

In this latter action by agreement between the 
parties the evidence of the first action, which had 
been printed in the form of a record for the 
purposes of appeal, was admitied, and was 
supplied to the plaintiffs by the owners of the 
P. M., the defendants refusing to provide them 
with it. 

The registrar, on taxation, allowed the plaintiffs, 
the owners of the D., the amount paid by them 
to the owners of the P. M. for the printed evi- 
dence, and 3d. per folio for this printed evidence 
provided for the use of counsel in court in accord- 
ance with ihe terms of Appendi« N. of the Rules 
of the Supreme Court 1883. On objection to the 
registrar's taxation the Court refused to disallow 
the 3d. per folio. 

In a collision action where the trial promised to be 
protracted, and the damage done exceeded 20001., 
the Court refused to interfere with the registrar's 
discretion in allowing the costs of three counsel. 


THIs was a summons by the defendants in a 
damage action calling on the plaintiffs to show 
cause why the registrar should not review his 
taxation of the plaintiffs’ costs by disallowing cer- 
tain items therein allowed. 

The action was instituted by the owners of the 
vessel Dunscore against the Hast and West India 
Dock Company, the owners of the derrick Mam- 
moth, to recover damages arising out of a collision 
between the steamship Persian Monarch and the 
Dunscore on the 5th Jan. 1883, in the river 
Thames, alleged to have been brought about by 
the wrongful manceuvres of the Mammoth. 

Immediately prior to this collision the Persian 
Monarch and the Mammoth had been in collision, 
in respect of which the owners of the Persian 
Monarch had instituted an action against the 
owners of the Mammoth, and in Feb. 1883 the 
Mammoth was found solely to blame fur the 
collision. Thereupon the present action was 
instituted, and it was agreed that the evidence 
taken in the previous action should be admitted 
in this action. Accordingly, application was 
made by the plaintifis to the defendants for the 
record in the previous action, which record had 
been printed for the purposes of appeal in such 
action. This the defendants refused to supply, 
whereupon the owners of the Dunscore obtained it 
from the owners cf the Persian Monarch, the plain- 
tiffs in the previous action. 

The owners of the Dunscore having proved 
successful in their action against the Mammoth, 
proceeded to tax their costs, and among other 


(a) Reported by J. P. AsPINALL and F, W, Raikes, Esqrs. 
Barristers-nt-Law. 
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items allowed by the registrar were the charge for 
the prints of the records together with 8d. per 
folio on the copies supplied to counsel and the fee 
of a third counsel. The 3d. per folio was allowed 
under the provisions of Appendix N. of the Rules 
of the Supreme Court, which provides that 


The solicitor for a party entitled to take printed copies 
shall be allowed, for such number of copies as he shall 
necesearily or properly take, the amount he shall pay 
therefor. In addition to the allowances for printing and 
taking printed copies, there shall be allowed for such 
printed copies as may be necessary or proper for the 
following, but for no other purposes (videlicet): Of 
any pleading, special case, petition of right, or evidence 
for the use of counsel in court, and in country agent 
causes when proper to be sent as a close copy for the 
use of the country solicitor, at per folio .................. 3d. 

To these items the defendants now took objec- 
tion on the grounds: (1) that there is no rule or 
scale under the Judicature Act which empowers 
a taxing officer to allow for prints of & document 
at 3d. or any other rate per folio which had been 
printed for and used in another action; (2) that 
no work or labour was bestowed by the plaintiffs’ 
solicitors on the record to entitle them to such an 
allowance; (3) that the whole expense of printing 
such record has already fallen on the defendants 
in the action brought by the owners of the Persian 
Monarch, and they have also actually paid for 
prints of such record furnished by the plaintiffs’ 
solicitors to counsel in that action ; (4) that under 
the existing rules only a party to the action in 
which a document has been printed is entitled to 
take prints or to charge for prints for the use of 
counsel; (5) that the employment of a third 
counsel was wholly unnecessary, and, under the 
circumstances of the case, unwarranted, and 
ought not to be allowed on the ground that the 
evidence of ten of the witnesses was admitted on 
their evidence taken long before the hearing, and 
only four witnesses were actually examined at the 
trial, 

With regard to these items, the registrar’s 
notes were as follows: 

Tt appears to me that the defendants’ solicitors ought 
themselves to have supplied the copies, and that on their 
refusal the plaintiffs’ solicitors were clearly entitled to 
obtain them from the plaintiffs’ solicitors in the other 
action, and to recover the amount paid for them from 
the defendants. I think, on further consideration, that 
they are also entitled to the scale allowance of 3d, a 
folio on the copies supplied to counsel, the whole record 
having ultimately been admitted by the defendants, 
besides having been previoualy admitted for the purpose 
of cross-examivation. It is true that no labour was 
bestowed by the plaintiffs’ solicitors on the record in 
question, but that is an objection which would apply 
to the scale allowance in any case where the solicitor 
claiming is not the solicitor who has printed the record. 
It is also true that the defendants have already incurred 
a similar charge for the same printing in the former 
action, but if they have to pay the charge again it 
results from their having raised again the same issues 
which were decided in that action. I have felt some 
doubt as to the allowance of a third counsel, but, con- 
aidering that the case promised to be a hard-fought one, 
that the trial of the action by the Persian Monarch had 
occupied the court four days, that the defendants had 
appealed, that the issues in that action were in effect to 
b tried again in this, and that the defendants agreed to 
pay asum of 27001, in settlement of the claim in this 
action, a sam much exceeding the amount recovered in 
tne action by the Persian Monarch, it appears to me 
that the plaintiffs were justified in retaining three 
counsel, as was also done by the defendants, 


The summons came on before the judg in 
chambers, but was adjourned into court. 


THE MAMMOTH, 
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Bucknill in support of the application on 
behalf of the defendants.— On reference to Appen- 
diz N. it will be seen that the person entitled 
to the 3d. per folio is “the solicitor for a party 
entitled to take printed copies.” That is, the 
solicitor in the action in which the matter is 
printed. Here it is the solicitor in an action 
other than that in which the evidence is printed 
who is seeking to charge the defendants with this 
3d. per folio. The idea in allowing the 3d. per 
folio was to remunerate the solicitor over and 
above the price actually paid for the printing, and 
was by way of compensation for his work and 
labour in correcting proof, and generally in 
drawing up the record. In this case the record 
having been printed in the previous action, the 
solicitor to the present plaintiffs has been ab no 
trouble, and therefore is entitled to no compensa- 
tion. There was nothing in the circumstances of 
the case to warrant the allowance of three counsel, 
There were only four witnesses examined at the 


trial, and the issues raised were of no unusual 
character. 


Kennedy, for the plaintiffs, contra.—There is 
nothing in the Rules of the Supreme Court 
expressly limiting the allowance of 3d. per folio 
to the solicitor at whose instigation the evidence 
1s actually printed. It is the profit allowed to a 
Solicitor in respect of printed evidence for use of 
counsel, and should be allowed irrespective of the 
question whether or not the evidence has been 
printed by the order of the solicitor claiming the 
allowance, - The circumstances are sufficiently 
special to justify the registrar in allowing three 
counsel. The case lasted some time, and the 
amount at stake was large. 


, Burr, J.—I can see no reason to interfere with 

this taxation of costs. The first items which I 
have to deal with are those charges for the prints 
ot the record over and above the sum actually 
paid for them to the solicitors of the plaintiffs in 
the action between the Persian Monarch and the 
Mammoth. Have any sufficient reasons been 
shown why I should disallow these chargesP It 
is admitted by the defendants that, if these 
records had been printed by a party to the action, 
the plaintiffs would have been entitled to charge 
at the fixed rate of 3d. per folio under Order 
LXVL,r.7, But then it is argued that this rule 
does nof apply when the record is printed by 
parties other than those to the action in which 
the record is printed. However, I think that 
when parties enter into an agreement not to call 
evidence in the ordinary way, but to admit prints 
of evidence prepared for appeal in another action, 
that then this is similar to an agreement that the 
parties should be in the same position as if it had 
been necessary to have the same evidence printed 
under an order. I therefore do not think that 
the objection to these items is made ont. With 
regard to the costs of a third counsel, I am quite 
aware of the new rules relating to that subject, 
but it has not been argued that I am absolutely 
bound by them. I am of opinion that where 
damage has been done to the amount of 2000, it 
18 nob unreasonable to have three counsel I 
therefore think, on the whole, that nothing has 
been shown me to cause me to overrule the 
taxing master's discretion in this matter, and I 
therefore direct these objections to be dismissed 
with costs. 
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Solicitors for the plaintiffs, Thomas Cooper and 


Co, 
Solicitors for the defendants, Freshfields and 
Williams, 


Tuesday, Aug. 4, 1884. 
(Before Sir James Hannes and Burr, J.) 
Tur BELFORT. (a) 


Charter-party—Demurrage—Stamp Act 1870 (33 5 
34 Vict. c. 97), ss. 15, 67, and 68. 

A charter-party wholly executed by both parties 
thereto abroad, is duly stamped so as to be 
admissible in evidence if it has been stamped 
within two months after it has been first received 
in the United Kingdom as provided by sect. 15 of 
the stamp Act 1870, and it is not necessary that 
such a charter-party should be stamped under 
sect. 68 of the same Act. 

Semble, that such a charter-party must be stamped 
with an impressed stamp, and not with an adhe- 
sive stamp. 

Tars was an application for a new trial by the 

plaintiffs in an action instituted in the County 

Court to recover demurrage amounting to 571. 10s. 

in respect of four voyages of the steamship Belfort 

belonging to the plaintiffs. 

The charter-party under which the defendants’ 
goods had been carried was dated Nov. 30, 1883, 
and had been entered into and signed by or on 
behalf of all the parties at La Rochelle in France. 
On the 13th March 1884 the original charter- 
party was received unstamped in England by the 
plaintiffs’ agents for the purposes of the action, 
and was sent by them to the Inland Revenue 
Office on or about March 17, in order that it might 
be stamped. On the 2nd April the charter-party 
was returned from the Inland Revenue Office un- 
stamped with a memorandum in the following 
words : 

If this charter-party was executed and intended to be 
dated as at Cardiff it cannot now be stamped under any 
circumstances. But if signed and intended to be dated 
as at La Rochelle, an adhesive stamp of 6d. must be 
affixed and cancelled within ten days after its receipt 
in the United Kingdom, and before being signed by any 
party within the United Kingdom. But the impressed 
stamp is not applicable in such a case. 

On the 2nd April the plaintiffs’ agents in 
England placed a 6d. adhesive stamp on the 
charter-party and cancelled such stamp. During 
the hearing of the plaintiffs’ case it was proposed 
to put in the charter-party, but objection was taken 
by tho defendants to the admission of that docu- 
ment on the ground that it had not been stamped 
in compliance with the provisions of sects. 67 and 
68 of the Stamp Act 1870. On this question the 
County Court judge decided that the charter- 
party should have been stamped under the pro- 
visions of sect. 68, and gave judgment for the 
defendants. 

On the 8th April the plaintiffs wrote, inclosing 
the charter-party, tothe Inland Revenue Commis- 
sioners for their opinion as to whether or not the 
document could be stamped. The charter-party 
was subsequently returned with an adjudication 
stamp affixed thereto, and dated April 10, the 
commissioners being of opinion that the case 
came within sect. 15 of the Stamp Act 1870 and 


(a) Reported by J. P. AsPrwALL, and F, W. HArkEB, Esare., 
Barristers-at-Law, 


Tur BELFORT. 


(Apu. 


not within sect. 68 as decided by the County Court 
judge. (a) 

Thereupon application was made to the said 
County Court judge for a new trial, but such 
application was refused. An application was then 
made to the Admiralty Division of the High 
Court, under sect. 27 of the County Courts Admi- 
ralty Jurisdiction Act 1868, for leave to appeal, 
and such application was granted. (6) 


Barnes, on behalf of the plaintiffs, in support of 
the appeal,—This charter-party, which is executed 
by both parties on Nov. 30, 1883 out of the 
United Kingdom, is nob received in the United 
Kingdom until March 13. Within two months of 
that date it has been stamped, and if the provisions 
of sect. 15 of the Stamp Act 1870 apply there has 
been a compliance with those provisions. ‘lhat 
section enacts that, in the absence of express pro- 
vision to the contrary, any unstamped instrument 
executed at any place out of the United Kingdom 
may be stamped within two months after its 
receipt in the United Kingdom. No express pro- 
vision to the contraryexists. It is true that sects. 
66, 67, and 68 expressly deal with charter-parties, 
but only under circumstances different from the 
present case. In this case the charter-party was 
executed wholly abroad. Sect. 68 could not have 
been meant to apply to such a charter-party 
as the present, because ib fixes the utmost limit of 
time within which it must be stamped as one 
month, and yet there must be many places out of 
the United Kingdom whenceit would be impossible 
for a charter-party to reach: the United Kingdom 
within the prescribed month. Sect. 67 cannot 
apply to the present case, because it deals with 
charter-parties partly executed abroad, and then 
sent over to England to be finally executed. 
Sect. 66 is clearly meant to apply to charter- 
parties made in this country. There is therefore 
no “express provision to the contrary,” and hence 
sect. 15 is applicable. 


Dr. Phillimore and Bucknill, for the defendants, 
contra.—Sect. 68, which deals exclusively with 
charter-parties, contains express provision con- 


trary to the enactment contained in sect. 15. 
According to sect. 68 a charter-party can only be 
stamped within one month after its execution, 


(a) On reference to the charter-party we find that the 
adjudication stamp placed thereon by the inland Revenue 
Commissioners consisted of a sixpenny impressed stamp, 
with the words ''adjudged duly stamped” printed 
underneath. Having regard to the faot that sect. 23 
provides that, Except where express provision is made 
to the contrary, all duties areto be denoted by impressed 
stamps only," and that no express provision is made to 
the contrary by sect, 15, under which the court has held 
that the present charter falls, it is to be presumed that 
such a charter-party as the present must be stamped 
with an impressed stamp, and not with an adhesive 
stamp.—ED. 

(b) Sect. 27 of the County Courts Admiralty Jurisdic- 
tion Act (31 & 32 Vict. c. 71) 1868 provides as follows : 
** No appeal shall be allowed unless the instrument of 
appeal is lodged in the registry of the High Court of 
Admiralty within ten days from the date of the decree 
or order appealed from, but the judge of the High Court 
of Admiralty may, on sufficient cause being shown to his 
satisfaction for such omission, allow an appeal to be 
prosecuted, notwithstanding that the instrument of 
appeal has not been lodged within that time." In the 
case of The Humber (ante, p. 181) Sir James Hannen 
and Butt, J., sitting as a divisional court, decided that 
this section ig not altered or curtailed by sect. 6 of the 
County Courts Act 1875, which merely provides an 

! alternative mode of appeal, —Ep. 
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and in this case that month has elapsed. [Sir 
James Hannen.—If it is physically impossible 
that in consequence of the locality where the 
charter is entered into it should be stamped 
within the month, what then?} Parties who 
contemplate entering into charter-parties should 
have adhesive stamps with them to meet such a 
contingency. 

Sir James Hayyew.—I am of opinion that this 
document was properly stamped when it was pro- 
duced on the second occasion before the County 
Court judge. Sect. 15 ofthe Stamp Act is gene- 
ral and provides that '*(1. Except where express 
provision to the contrary is made by this or any 
other Act, any unstamped or insufficiently stamped 
instrument may be stamped after the execution 
thereof, on payment of the unpaid duty and a pen- 
alty of ten pounds, and also by way of further 
penalty where the unpaid duty exceeds ten ponnds 
of interest on such duty, at the rate of five pounds 
per centum per annum, from the day upon which 
the instrument was first executed up to the time 
when such interest is equal in amount to the un- 
paid duty. And the payment of any penalty or 
penalties is to be denoted on the instrument by a 
particular stamp. (2.) Provided as follows: (a) Any 
unstamped or insufficiently stamped instrument, 
which has been first executed at any place out of 
the United Kingdom, may be stamped at any time 
within two months after it has been first received 
within the United Kingdom on payment of the 
unpaid duty only. (b) The commissioners may, if 
they think fit, at any time within twelve months 
after the first execution of any instrument, remit 
the penalty or penalties, or any part thereof.” 

Now this was a document first executed out of 
the United Kingdom, and it has been stamped with 
an impressed stamp within two mouths after it had 
been received in the United Kingdom. It lies 
therefore upon the party who is impeaching the 
legality of the stamping to show that there is 
* express provision tothe contrary." The express 
provision to the contrary relied upon is to be found 
in the sections specially relating to charter-parties. 
Sect. 66 is: “ The duty upon an instrument charge- 
able with duty as acharter-party may be denoted 
by an adhesive stamp, which is to be cancelled by 
the person by whom the instrument is last exe- 
cuted, or by whose execution it is completed as a 
binding contract.” I am of opinion that that 
section does not refer to charter-parties executed 
abroad. It is there dealing with charter-parties 
executed in this country. When we come to sect. 
67, I find that the marginal note, which is “as to 
charter-parties executed abroad,” is strongly con- 
firmatory of the contention that sect. 66 does not 
apply to charter-parties made abroad. This 67th 
section enacts that, “ Where any document charge- 
able with duty as a charter-party, and not being 
duly stamped, is first executed out of the United 
Kingdom, any party thereto may, within ten days 
after it has first been received within the United 
Kingdom, and before it has been executed by any 
person in the United Kingdom, affix thereto an 
adhesive stamp denoting the duty chargeable 
thereon, and at the same time cancel such adhesive 
stamp, and the instrument with an adhesive stamp 
thereon so affixed and cancelled shall be deemed 
duly stamped.” That contemplates the case of a 
charter-party first being executed abroad and then 
being executed inthe United Kingdom. That sec- 
tion therefore does not apply to this particular case, 


Tus BELFORT. 
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because the charter-party here has been executed 
by both parties out of the United Kingdom. Sect. 
68 enacts that, “ An executed instrument charge- 
able with duty as » charter-party and not being 
duly stamped, may be stamped with an impressed 
stamp upon the following terms: that isto say, (1.) 
Within seven days after the first execution thereof, 
on payment of the duty and a penalty of four 
shillings and sixpence; (2.) After seven days, but 
within one month after the first execution thereof, 
on payment of the duty and a penalty often pounds, 
and shall not in any other case be stamped with 
impressed stamp.” I am of opinion that that 
section does not relate to a document wholly exe- 
cuted out of this country. It seems to me that 
it was never intended that in the case of charter- 
parties executed abroad the parties should have 
adhesive stamps with them. It appears to me, 
therefore, that Dr. Phillimore has failed to show 
that there is any express provision to the contrary, 
and if 80 the case comes within sect. 15, and the 
stamping has been done within the time pre- 
scribed by that section. I will only add that in 
my view the course taken has been most produo- 
tive of waste of time in rendering it necessary 
that the whole case should be tried a second time. 
The proper course would have been to have 
ordered an adjournment in order that this point 
might be settled. The result, therefore, is that 
this appeal must be allowed and a new trial 
ordered. 


Burt, J.—I am of the same opinion. I think 
that this document was properly stamped under 
sect. 15. and that the case comes within the pro- 
visions of the sub-sections of that section. It is 
provided under sub-sect. 1, that with regard to 
instruments executed abroad they may be stamped 
within two months after they have been received 
within the United Kingdom, and by sub-sect. 2 
power is given to the commiesioners to remit the 
penalty if they think fit. Now, unless this case 
18 taken out of sect. 15 by some express provision 
to the contrary, it seems clear that the commis- 
sioners have power to do that which they have 
done. For the express provision to the contrary 
we are referred to sects, 67 and 68. I do not, how- 
ever, think that, those sections apply to this case, 
in which the instrument is wholly executed out of 
the United Kingdom. For instance, sect. 67 
applies to a charter-party first executed out of the 
United Kingdom, because it speaks of something 
being done within ten days after it has been 
received in the United Kingdom. ‘Therefore I 
think that there is nothing to take this case out 
of the operation of sect. 14 and that this appeal 
should be allowed. 

The Court ordered each party to bear their own 
costs in the court below, the defendants to pay 
the costs of the appeal. 

" arora for the plaintiffs, Ingledew, Ince, and 
vi . 

Solicitors for the defendants, Stokes, Saunders, 

and Stokes. 
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Oct. 28 and Nov. 4, 1884. 
(Before Burt, J.) 
Tur WinLiAw SYMINGTON. (a) 
Salvage—Practice—Tender—Ooate. 


Where in a salvage action defendanta with their 
statement of defence tender and pay into court 
a sum of money in satisfaction of the plaintifs’ 
claim, and plead such payment into court, and 
the sum paid in is held to be sufficient, the court 
will order the defendants to pay the plaintiffs’ 
costa up to the date of the delivery of the state- 
ment of defence, untess the circumstances of the case 
render it just and expedient to order otherwise. (b) 

In a salvage action it is not necessary that a tender 
should be accompanied with am offer to pay the 
plaintiffs’ cosis up to the date of tender. 


Tuis was a motion by the defendants in a salvage 
action, subsequent to judgment therein, to vary 
the decree by striking out so much as gave to 
the plaintiffs the costs incurred by them up to 
the time of tender, and by condemning the plain- 
tiffa in the entire costs of the action. 

The action was instituted by the crew and 
owners of the steamship Xantho against the 
steamship William Symington, to recover salvage 
for services rendered to the William Symington, 
off the coast of Spain, on May 28, 1884. 

The plaintiffs claimed 8007. The defendants in 
their defence alleged a tender and payment 
into court of 200/. which was refused by the 
plaintiffs in their reply. The defence was dated 
July 12, and the money was paid into court on 
July 14. 

The action came on for trial on the 24th July, 
before Butt, J., who upheld the tender of 2001. 
with costs. On counsel for the plaintiffs applying 
for costs up to the time of tender, Butt, J. said : 
“I have always had a doubt about the practice of 
this court. I know the rule iu the common law 
courts was, that if a man declined to accept a 
tender he went on at his own risk, and he paid 
the whole costs if he failed. I do not know 
whether that is therule here. They will follow 
the usual course in the registry. I will not 
decide the matter now. If there is an appeal 
from the registrar we will have the matter 
decided.” 

Upon this the following decree was drawn up in 
the registry : 

The judge having heard counsel on both sides pro- 
nounced the tender of 2001. heretofore made in this 
action to be sufficient, dismissed the defendants and 
their bail from this action and all further observance of 
justice therein on payment of the costs incurred by the 
plaintiffs up to the time of the said tender being made, 
and condemned the plaintiffs in the costs incurred subse- 
quently to the said tender. 

The plaintiffs thereupon lodged their costs in 
the registry for taxation, but on the defendants 
alleging that they proposed raising the question 
as to whether the plaintiffs were entitled to any 
costs the registrar postponed taxation. 

(a) Reported by J. P. AsPINALL and F, W, Baixes, EBQrB., 
Barristers-at-Law. 

(b) The learned Judge in his judgment directs the 
defendants to pay the plaintiffs’ coste up to the date of 
delivery of the statement of defence. We assume that 
he took this date aa being identical with the date of 
tender. Were the tender made prior to statement of 
claim, it is presumed that the plaintiff would only get his 
costs up to the date of the tender.—Ep. 


Tur WILLIAM SYMINGTON. 


(Apx. 


The motion now came on before the judge in 
court. 

J. P. Aspinall, for the defendants, in supporti of 
the motion.—While the practice of late years im 
the Admiralty Court has been under similar 
circumstances to give the plaintiffs the costs 
incurred up to the tender, it 18 nevertheless 
opposed to the practice at common law. (Burt, J. 
—We must remember to distinguish between 
what is called tender in she Admiralty Court and 
what is known as tender in the common law 
courts. In the Admiralty Court what is called 
tender is simply payment into court; whereas, at 
common law it is an offer of so much in satisfac- 
tion of the plaintiff's claim before action brought. | 
The practice at common law has been to give the 
defendant the entire costs of the action where the 
payment into court has been found sufficient. 
[ Burr, J.—That I think is so, but the practice in 
the Admiralty Court has been different, and the 
question is, whether it is a right practice.| lt 18 
only since 1869 that the present practice of the 
Admiralty Court bas been unvaried. (Burt, J.— 
At the common law I remember there used to be 
two pleas, viz., tender and payment into court. 
We must therefore distinguish between the two, 
inasmuch as in the Admiralty Court payment into 
court is called a tender.] The question of pay- 
ment into court has recently been considered by 
the Court of Appeal, who have decided that the 
alternative plea of money paid into court as suffi- 
cient to satisfy the plaintiff's claim, when held to 
be sufficient, goes to the whole cause of action, 
and that judgment should be entered for the 
defendant, and that the defendant sould get all 
the costs of the action: 

Wheeler v. The United Telephone Company, 50 L. T. 

Rep. N. S. 749; 18 Q. B. Div. 597. pr 

The desirability of having one uniform practice tn 
all the courts should be considered, and, Imas- 
much as costs are in the discretion of the judge 
there is no reason why the old practice of the 
Admiralty Court should not be set aside. | BUTT, J. 
—That being so, it is a question of which is the 
more reagonable.] It would seem the more reason- 
able course because in a salvage action what 
generally happens is that either the plaintiffs 
hastily institute their action without giving the 
defendants time to make a tender before action 
brought, or else a tender is made, and refused as 
insufficient, and then action commenced. In 
either case the action of the plaintiff is produc- 
tive of unnecessary litigation if the tender is up- 
held, and hence the defendants should be made to 
pay all the costs. 

Myburgh, Q.C., for the plaintiffs, contra.—In the 
absence of strong reasons, the old practice should 
be followed. (Burr, J.—I have always had great 
doubts on this point, and I have been inclined to 
think that the prevailing practice 18 a bad one. | 
Having regard to the eminent judges who laid 
down the practice, it is to be assumed that 1b is 
a reasonable one. [Burt, J.—But there is no want 
of analogy between payment into court at common 
law and tender in the Admiralty Court, and yet 
the practice at common law has also been settled 
by equally eminent judges.) The peculiar circum- 
stances of salvage make the practice a just and 
reasonable one.- The tender is nct made until 
after the plaintiffs have instituted their action, 
a thing which all salvors are entitled to do. 
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[Burr, J.—But if you refuse a tender after action | 
brought, you would refuse the same tender prior 
to action brought, and therefore you are really the 
creator of unnecessary litigation.] It is not the 
universal practice at common law to give the 
defendant all the costs of the action when the 
tender is upheld: 


Buckton v. Higgs, 45 L. T. Rep. N. S. 755; 4 Ex Div. 
174; 


Greaves v. Fleming, 4 Q. B. Div. 226 ; ^ 
M v. Mees, 38 L. T. Rep. N. 8.506; 7 Ch. Div. 
$9. 


The practice in the Admiralty Court has been to 
tender a sum of money with costs: 


The Hickman, L. Rep.3 A. & E. 15; 3 Mar. Law Cas. 
O. S. 298; 21 L. T. Rep. N. S. 472 


The Thraciam, L. Rep. 3A. & E. 504; 1 Asp. Mar. 
Law Cas. 207; 25 L. T. Rep. N. S. 889. 
[Burr. J.—I do not understand the meaning of a 
tender with costs. A tender is an offered pay- 
ment of a sum of money in satisfaction of the 
plaintiff's claim, and if accepted the person accept- 
ing gets his costs as a matter of course.| The Court 
of Appeal in the case of The Hector (5 Asp. Mar. 
Law Cas. 101; 48 L. T. Rep. N. S. 890; 8 P. Div. 
218) upheld the old practice of the Admiralty 
Court as to costs where both ships are held to 
blame for a collision, although it is opposed to the 
common law practice, and in many cases works 
considerable injustice to successful appellants. 
J. P. Aspinall, in reply, cited 
cag peg v. Campbell, 2 Ex. Div. 281; 36 L. T. Rep. 


Cur. adv. vult. 

Nov. 4.—Buzr, J.—This is a suit for salvage 
Services rendered by the plaintiffs to the steam- 
ship William Symington ou the 24th May last. 
The action was instituted on the 18th June. The 
defendants, in their statement of defence, which 
was delivered on the 12th July, denied that the 
services rendered by the plaintiffs were salvage 
services, and as ‘an alternative defence they paid 
into court the sum of 2007., which sum the plain- 
tiffs, by their reply, alleged to be insufficient. 
The cause was heard on the 24th July, when the 
court pronounced the sum paid in to be sufficient, 
A question as to payment of costs has arisen. 
There is no doubt as to the liability of the plain- 
tiffs to pay the defendants' costs subsequently to 
the delivery of the statement of defence ; but the 
plaintiffs claim to be entitled by the practice of 
the court to be paid their costs up to that date. 
No doubt the general practice of the Court of 
Admiralty was to give the plaintiffs their costs 
up to the time of payment into court, or of tender, 
as such payment into court was called. On the 
other hand, the invariable practice of the courts 
of common law was to give the defendants the 
whole costs of the cause where the only issue was 
the sufficiency of the amount paid into court, and 
where he succeeded on that issue. 

Since the passing of the Judicature Acts these 
costs, instead of necessarily following the event, 
are by Order LV., r. 1, in the discretion of the court 
or judge. I think it desirable that the practice of 
this division, with respect to costs, should, in the 
generality of actions, be made to conform, as 
nearly as may be, to that of the Queen’s Bench 
Division; and had there been no considerations 
specially applicable to salvage suits, I should 
have been disposed to have condemned the 
plaintiffs in the whole costs. But there are | 


Stock v. Ineuis. 


(Cr. or Arr. 


circumstances which render it peculiarly diffi- 
cult, if not impossible, for plaintiffs in salvage 
actions to form an estimate of the amount to 
which they are entitled for the services they have 
rendered. In the first place, the amount of their 
remuneration depends to some extent on the 
value of the salved property, and of this salvors 
are seldom aware until after proceedings in the 
Suit have gone some length. Again, from motives 
91 publie poliey, and from the nature of the ser- 
vices rendered, their title to remuneration is nob 
a mere quantum meruit, Having regard to the 
weight my predecessors have attached to these 
considerations, and to the decision of the court in. 
the case of Buckton v. Higgs (ubi sup.), where, as 
in this case the defendant had pleaded payment 
into court as an alternative defence, I shall exer- 
cise the discretion vested in me by ordering the 
defendants to pay the plaintiffs’ costs up to the 
time of delivery of the statement of defence. 
This, however, is a rnle from which I should not 
hesitate to depart in any case in which I thought 
Salvors had acted unreasonably in refusing an 
otter made before suit, I wish to add that much 
Confusion has arisen both in the Court of Ad- 
miralty and in this division from a notion that no 
payment into court is sufficient unless it be 
accompanied by an offer to pay the plaintiffs’ 
costs Up to that time. In my opinion such an 
over is not only unnecessary, but erroneous, and 
18 one which should not be made. 


Solicitors for the plaintiffs, Pritchard and Sons. 


_ Solicitors for the defendants, Fielder and 
Sumner, 


Supreme Court of Judicature, 


COURT OF APPEAL. 


Tuesday, March 25, 1884, 
(Before Brerr, M.R., BACGALLAY and 
Linpizy, L.JJ.) 

Srock v. Ines. (a) 


Marine insurance—Insurable interest—No ‘specific 
appropriation of goods to contract—Property not 
passed to the assured —'* Free on board.” 


Where goods are shippea f.0.6., even though mixed 
with other goods of the same sort and not specifi- 
cally appropriated to the buyer, if it appear that 

it was the intention of the parties, in the ordinary 
course of business, that the goods should be at the 
risk of the buyer, the buyer has an insurable inte- 
rest in them. 

D. and Co., sugar merchanis of London, agreed in 
writing to sell to the plaintif, a merchant at 
Bristol, 200 tons of sugar of a certain quality as 
regards saccharine matter, at the price of 21s. 9d. 
per cwt. f.0.b. Hamburg. The sugar was to be 
shipped from Hamburg to Bristol, and payment 
was to be made by cash in London in exchange 
for bills of lading. D. and Co.’s agents at Ham- 
burg, in performance of this contract and also of 
another Bristol contract for another 200 tone of 
sugar, shipped thence per the steamship City of 
Dublin 400 tons of sugar, and consigned the 
same to Bristol. D. and Co.'s usual course of 


(a) Reported by A. A, Horxins, Esq., Barrister-at-Law. 
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M rues was,as the plaintiff knew, not to appor- 
don particular bags of sugar to particular buyers 
at the time of shipment, but to apportion the 
P mions bags and the bills of lading representing 
A em between their various buyers at a par- 
icular port, after the sugar had been shipped and 
E D. and Co. had received the bills of lading. 
his was done im order that D. and Co, might 
UA: comparative accuracy make up to each buyer 
A e Vs us of saccharine matter contracted for 
Wi im. The City of Dublin was lost on the 
oyage from Hamburg to Bristol, before any 
appropriation of sugar had been made by D. 
EU Qo., but D. and Co. afterwards appropriated 
tons to the plaintiff and sent him am invoice 
and the plaintiff. thereupon paid for the sugar 80 
M to him. The plaintiff had a floating 
po icy om goode, and om hearing of the loss 
eclared thereunder in respect of these 200 tons of 
m in the City of Dublin. 

7 fo in an action on such policy, that the plaintif 
am am insurable interest in such sugar, because, 
P ough the property had not passed, to him, the 
ords f.o.b. in the contract made between the 
parties, having regard to their knowledge of the 
ae of business, showed it to be their intention 
Ee ee by he plaintiff should be 

0 ; hat he sho i 
pe whether Uis or fbi: UR. uiae iube 

ment o 1 

x A f Field, J. (47 L. T. Rep. N. S. 416) 


Tuis was an a j i 
ppeal from a jud 
e further consideration tow i itis 
aw Cas. 596; 47 L. T. Rep. N. 8. 416). 


The plaintiff was a Bristol m 
erchant and 
E. recover from the defendant, an Medersaitet i 
oyd’s, under a “floating” marine policy on 
E aed i ae of 3900 bags of sugar 
on boar e Cit in f 
EAA y of Dublin from Ham- 


. The facts, which are very full in t 
judgment of Field, J., were n ag ieee "pu 


The sugars which were lost had i 

at Hamburg for Messrs. Drake and on naan 
merchants, by their forwarding agents there in 
intended performance of two written contracts 
for sale entered into by Drake and Co. with two 
Bristol buyers in Jan. 1881. At the time of the 
loss, on the 4th Feb., the position of things with 
regard to these contracts was as follows: By the 
earliest of these two contracts (the 7th Jan.) 
Drakes agreed to sell to a Bristol firm (W Beloe 
and Co.) 200 tons of sugar, price 21s: 9d er 
cwb. net, fo.b. Hamburg, for 88 degrees uem 
saccharine contents. Sugar to analyse between 
85 and 92 net, 6d. per cwt. to be paid or allowed 
for each degree above or below 88, but, anythin 

above 92 not to be paid for, and should ie 
averege analysis of whole contract exceed 90 such 
excess not to be paid for. For January deliver: 

at Hamburg. Payment by cash in London ih 
exchange for bill of lading. By the second contract 
of the 12th Jan. Drakes agreed to sell to the 
plaintiff a similar quantity at a like price upon 
identical terms. After the loss ib became fortia 
first time known to Drake and Co. and to the 
plaintiff that Beloe and Co. had entered into the 
contract of the 7th Jan. with Drakes, for the 
purpose of enabling them to execute a contract 
previously made by them on the same day with 
the plaintiff for 200 tons at an advanced price. 


Atthe time of shipment and loss, therefore, ail 
that Drakes knew was that they had engaged to 
sell 400 tons destined for Bristol, 4e. 900 to 
Beloe, aud 200 to the plaintiff, and although 
plaintiff knew that he had 400 tons coming from 
Hamburg, i.e., 200 to be shipped by Drakes, and 
900 to be shipped by someone under Beloe, he did 
not know that Drakes were the shippers of the 
latter 200, nor did Drakes know that Beloe was 
under any contract to deliver, or plaintiff under 
any contract to take, 200 tons contracted for by 
Beloe. The ultimate „destination of the whole 
400 tons was thus Bristol, deliverable by Drake 
and Co., f.0.b. at Hamburg during the month of 
January. The ordinary course of business, and 
which course was known to the plaintiff, was for 
Drakes’ forwarding agents at Hamburg to ship 
by that boat of the Hamburg and Bristol line of 
steamers next due to eail after the time fixed for 
delivery, and the City of Dublin was the one in 
turn for departure at the end of the last half of 
January, The plaintiff, on the 31st Jan., in 
writing to Drakes, expressed bis bope that the 
200 tons of the 12th were on the steamer then due 
to leave Hamburg, and in reply he received & 
letter from Drakes, that this sugar was not only 
at Hamburg, but that there would probably be 
extra expense chargeable to him owing to delay 
in steamer's arrival out, and consequent delay in 
departure. About the same time Drake and Co. 
also advised Harmann and Thielnehmer, their 
Hamburg forwarding agents, that they had sold 
400 tons for Bristol, and gave them the necessary 
directions as to which bags were to be shipped for 
that port, begging them fo engage room by the 
City of Dublin, and gend the bills of lading to 
London as soon as possible. The whole of the 
sugar which Drake and Co. had appropriated to 
satisfy the two contracts together had not arrived, 
however, at Hamburg at the time of the departure 
of the steamer, and in consequence Hermann and 
Thielnehmer were not able to ship by the City of 
Dublin more than 3900 bags, and they advised 
Drake and Co. of this short shipment, proposing 
to send the 100 short shipped by the next steamer 
due to sail on the 15th Feb. ‘They did, however, 
ship 3900 bags, and took several bills of lading 
by which they were made deliverable to “ order, 
Bristol,” but no appropriation was made by them of 
any specific bags; that is to say, as to which of 
the bags were to be Beloe’s, and which of them 
the plaintiff’s, but the whole 3900 were shipped in 
one undistinguishable mass, and all were con- 
signed simply “ order Bristol.” This was in 
accordance with the usual course of business of 
Drake and Co., which was not to fulfil contracts 
of this kind by appropriating the sugar to each 
buyer at the time of shipment, but to ship enough 
to satisfy all the contracts they might have for 
sugar, which were deliverable at any particular 
port, and after the shipment to apportion the 
sugar shipped between the buyers at that 
port according to each contract. The appor- 
tionment was made so that no part of the 
sugar to be supplied under any contract should 
exceed 92 degrees net saccharine matter, and 
that the average should not be more than 
90, for all net above, though paid for by 
Drake and Co. in Germany, would, under the 
terms of the contract, go for nothing in England 
and so be s loss to them. It was therefore ifs 
usual course of business for Drake and Co. not to 
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makethe apportionment until they had got the , 


bills of lading, when by comparing them with the 
certificates of the analyses of the sugar made in 
Germany, and which were duly forwarded to 
them in London, and had references to the marks 
and number of the bags in which the sugar was 
packed, they could ascertain the net saccharine 
contents of each lot of bags, and could allot the 
bags to their different buyers at the port for 
which they were shipped, so as to correspond in 
respect of the specific quantity of net sugar with 
the degree contracted for. Messrs. Drake and 
Co.’s transactions of this character were very 
extensive, as well with the plaintiff as others, and 
the general course of business between them and 
their buyers had been for the buyer to bear the 
cost of the insurance against sea risks from the 
time of delivery, and the Court of Appeal drew 
the inference that, as & matter of fact, both the 
plaintiff and Beloe and Co. knew that it was the 
course of business of Drake and Co. to apportion 
and appropriate the sugar to the contracts with 
their different buyers in the way above described 
after and not at the time of shipment. The City 
of Dublin, with the 3900 bags on board, left 
Hamburg on the 2nd Feb. 1881, and was lost with 
her cargo on the morning of the 4th. On the 4th 
Feb. Drake and Co., who had then got the bills of 
lading, apportioned the 3900 bags between Beloe 
and the plaintiff, and they made out invoices to 
each accordingly, that to Beloe and Co. showing 
an average percentage on the whole of 89.5875, 
and that to the plaintiff ot 89:35, both averages 
therefore being kept under 90. News of the loss 
arrived before these invoices were posted, and the 
plaintiff anticipating tha& he might have the 200 
tons on board coming to him under his contract, 
although without any specific advice of the ship- 
ment, declared on the City of Dublin under the 
policy sued on forany loss in respect of those 200 
tons. In the letter to the plaintiff of the 4th 
Feb., in which Drake and Co. inclosed the invoice 
to the plaintiff for the 1900 bags, they proposed 
that the contract should be cancelled as to the 100 
short shipment, and to this the plaintiff assented, 
but this was doue after both parties knew of the 
loss. The plaintiff aud Beloe and Co. snbse- 
quently respectively paid the contract price, and 
obtained the bills of lading for the sugars specified 
in their respective invoices, and Beloe and Co. 
afterwards sent an invoice of the 200 tons of 
sugar sold by them to the plaintiff, who thereupon 
paid the price of these and received the bills of 
lading in respect thereof. The plaintiff then 
declared under the floating policy in respect of 
this last-mentioned sugar. In consequence of the 
loss of the ship and cargo, the plaintiff, who had 
made two sub-contracts with the Bristol Sugar 
Refining Company for the sale to them of the 
sugar he had contracted to buy of Drake and Co. 
and Beloe and Co. at an advanced price, failed to 
realise the profit he had contracted for. Upon 
these facts the plaintiff's right to recover was 
denied by the defendant on the ground that no 
property in the sugar had passed to him before the 
loss; and, secondly, that at the time of the loss 
he had no insurable interest in the sugar itself, 
and that even if he had an insurable interest in 
“‘ profits," he was not entitled to declare the loss 
in respect of that interest upon a policy on 
** goods." 

Field, J., before whom the action was tried, was 


(CT. or App. 


of opinion, on further consideration, that the 
plaintiff had neither property nor insurable 
interest in the sugar, and that, as he was nob 
entitled to recover for a loss of profit under a 
policy like this ou goods, the defendant was 
entitled to judgment, and he gave judgment for 
tbe defendant accordingly. 


The plaintiff appealed. 


Charles Russell, Q.C. and Revi, Q.C. (Danckwerta 
with them) for the plaintiff.—The plaintiff had an 
insurable interest in the sugar, because as soon as 
it was shipped fo.b. at Hamburg it was at his 
risk, even though no property in it had passed to 
him prior to the apportionment. The plaintiff 
here contracted to pay for the sugar, whether it 
arrived or not, and he expressly took all the risks 
of the voyage. They cited the following cases: 

Lucena v. Craufurd, 2 B. & P. (N. R.) 269; 

Joyce v. Swann, 17 C. B. N. S. 84; 

Wilson v. Jones, 2 Mar. Law Cas. 452: 14 L. T. Rep. 
N. S. 65: L. Rep. 1 Ex. 193; 

Barclay v. Cousins, 2 East, 544; 

Anderson v. Morice, 3 Asp. Mar. Law Cas. 31, 290 ; 33 
L. T. Rep. N. S. 355; 35 L. T. Rep. N. S. 506; 1 
App. Cas 712 ; 

| Lo v. Myers, 16 L. T. Rep. N. S. 669; L. Rep. 
2 C. P. 651; 

Castle v. Playford, 1 Asp. Mar. Law Cas. 255; 26 
L. T. Rep. N. S. 315; L. Rep. 7 Ex. 98; 

Jackson v. Anderson, 4 Taunt. 34; 

Hill v. Secretan, 1 B. & P.315. 


Cohen, Q C. and Barnes for the defendant.— The 
plaintiff had no property, nor any insurable 
interest in the sugar. The price was not ascer- 
tainable until the sugar had been appropriated, 
and therefore at the time of the loss there was no 
liability to pay the price; the case therefore of 
Anderson v. Morice (ubi sup.) is an authority in 
favour of the defendant. They cited 

Seagrave v. Union Marine Insurance Company, 2 
Mar. Law Cas. O. S. 331 ; 14 L. T. Rep. N. S. 479; 
L: Rep. 1 C. P.305 ; 

Ebsworth v. Alliance Marine Insurance Company, 2 
Asp. Mar. Law Cas. 125; 29 L. T. Rep. N.S. 479; 
L. Rep. 8 C. P. 596. 

Stockdale v. Dunlop, 6 M. & W. 224; 

Brown v. Hare, 4 H. & N. 822. 


Reid, Q.C., in reply, referred to the judgment of 
Lord Brougham in 


Cowasjee v. Thompson, 5 Moo, P. C. 165, at p. 173. 


Brett, M.R.—I think that no one can deny that 
this is a case of extreme difficulty and of great 
nicety. In my opinion it is the duty of a court to 
lean in favourof an insurable interest if possible, 
because when an underwriter who has received 
his premium takes the objection that the assured 
had no insurable interest, he takes an objection 
which is technical,and which has no real merit 
in most instances, and for that reason I have 
always felt it my duty to lean in favour of an 
insurable interest if possible. Of course we must 
not assume facts which do not exist, and we must 
not stretch the law beyond its proper limits; but 
we must, I think, approach the consideration of 
the question with a mind to find in favour of an 
insurable interest, if the law and the facts will 
allow it. 

In this case it seems to me to have been 
proved that there was in Bristol a course of busi- 
ness—I do not think it amounted to a custom 
of trade—in this sugar trade, and that this course 
of business consisted in this: Where sugar was 
shipped at Hamburg for Bristol by a particular 
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shipper in sufficient quantities to fulfil all the 
orders that he had from Bristol, aud where the 
price of the sugar depended upon the amount of 
saccharine matter in the sugar, it was impossible 
to be very exact in allocating to each contract the 
exact amount of saccharine matter to which it 
was entitled. In consequence of this difficulty 
the course of business was for the shipper to take 
bills of lading of small quantities of the sugar, so 
that, when he saw the analyses of the quantities 
of the sugar, he could, by distributing the bills of 
lading according to those analyses, allocate to 
each contract out of the sugar shipped the exact 
amount of saccharine matter to which that con- 
tract was entitled. Now it seems to me that, 
whether as a fact that allocation could or could 
not have been done before shipment, it never was 
done before shipment, but was always done in 
England. That is the inference which I draw 
from the evidence. Then the plaintiff is a dealer 
in this sugar business; he is a buyer certainly, 
but he has made many contracts of this kind with 
persons who soldthis kind of sugar. That being 
the course of business by the seller, the sugar to 
which the buyer would be entitled depended upon 
the distribution of the bills of lading according to 
the analyses, and the exact price which the buyer 
would have to pay depended also upon that dis- 
tribution. I cannot then believe that a buyer 
who had dealt in this sugar trade did not know 
of this course of business, and I draw the infer- 
ence that he did know of it. If so, then the 
course of business was known to the plaintiff and 
Messrs. Drake and Co. at the time the contract 
of sale was made, and I think to Beloe also and 
to all persons trading in sugar between Hamburg 
and Bristol. Now the contract is made in writing 
for the purchase and sale of a quantity of sugar 
on the terms “free on board” by persons who 
knew the course of business which I have described, 
and the question is, what is the true construction 
of that contract having regard to the knowledge 
of the parties with respect to the course of busi- 
ness in such cases? Now it is not denied that, 
if the goods shipped are specific goods, the 
words “free on board” mean more than that 
the goods are to be delivered on board the vessel 
at the shipper’s expeuse. If the goods are specifie 
goods the words “free on board” mean that the 
goods are to be delivered on board at the expense 
of the shipper on account of the buyer, and in 
such a case the goods would be at the risk of the 
buyer from the time when they were shipped, 
whether they were lost or not on the voyage. 

If that is the meaning of the words “free on 
board ” in a contract for the purchase and sale of 
specific goods, even though payment is not to be 
made on delivery of the goods on board, but at some 
other time, and even though the purchaser cannot 
obtain delivery until he has paid cash or accepted 
bills against the bills of lading, then the question 
arises whether there can be a contract made on 
the terms “ free on board,” which can be fulfilled 
without the delivery on board of any specific 
goods at the time of shipment. That question 
may be tested thus: Can you make such a con- 
tract with regard to part ofa bulk cargo? Is there 
any mercantile or legal reason why a person should 
not agree to sell unother person so much out 
of a bulk cargo, or ez such and such a ship, upon 
the terms that if lost the loss shall fall on the 
purchaser and not upon the seller? I see no 


reason against this, and if such a contract can be 
made, then it is made when you put the words 
“free on board” in a contract to buy and sell a 
certain quantity of a bulk cargo ez such and such 
a ship. In such a contract some meaning must 
be given to the words “free on board,” and what 
meaning can be given to them with regard to the 
unseparated part of the cargo except the meaning 
which would be given to them if the contract was 
dealing with specific goodsP What is there con- 
trary to business or law in those words “free on 
board” meaning in such a contract “I sell you 
twenty tons out of fifty, I paying the cost of 
shipment, and you bearing tbe risk of whether 
they are lost or notP” I think it is not a bit 
more inconsistent with business and law, that 
parties should make such & contract with regard 
to part of a cargo, than that they should do so 
with regard to a whole cargo, or with regard to 
specific parts of a cargo, and therefore the only 
remaining question is whether this is such a con- 
tract. Now, taking the surrounding circumstances 
into consideration, the circumstances of the course 
of business known to both buyer and seller, Y 
think that both these contracts of Messrs. Drake 
aud Co. with Beloe and with the plaintiff were 
that the buyer should pay for the sugar that 
might be allocated to him, and that he should be 
bound to accept such sugar, and further that the 
seller should not run the risk of arrival, but that 
the buyer should be bound to pay the price 
against the allocation of bills of lading whether the 
sugar arrived or not. Therefore, if that is 80, 
when Beloe sold to the plaintiff he sold in truth 
that contract, and the plaintiff became liable to 
Beloe to pay for the sugar whether it arrived or 
not, and he was already liable to Drake and Co. 
upon the same terms, and therefore upon the non- 
arrival of the sugar he would suffer a money loss. 
It is not only that he would not only make a 
profit, but; he would suffer a money loss, and 
therefore the question that was raised about 
Anderson v. Morice (ubi sup.) does not arise. 
Directly one arrives at the true meaning of the 
contract the case falls within known principles of 
insurance law, and I cannot doubt that here the 
plaintiff had an insurable interest. T herefore I 
think our judgment ought to be in favour of the 
plaintiff. X 
Baecarray, L.J.—1 am of the same opinion, and 
Ishall express my reasons for agreeing with the 
Master of the Rolls very concisely. I am of 
opinion that the appellant is entitled to succeed, 
upon the ground that at the time of the loss the 
goods were at his risk. The argument in support 
of that view has been based on two reasons: one, 
the fact that the goods were to be “free on 
board;” the other, the course of business in this 
particular trade. It has not been denied that 
where the goods are specific goods the words 
“free on board” place them at the risk of the 
buyer from the time of shipment; but it has 
been suggested that it is different when the goods 
are not specific, but are, as in the present case, 
a certain proportion of goods out of a larger bulk. 
What authority is there for this suggested diffe- 
rence? No authority has been cited to show that 
there is a difference; what reason, then, in law is 
there for such a difference? I think it very 
difficult to suggest any, and if called on to express 
an opinion I should assent to the argument of 
Mr Reid. But I prefer to rest my decision upon 
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the general course of business in regard to trans- 
actions of this kind. Y think it is impossible to 
come to any other conclusion than that the dis- 
tribution of the bills of lading, with reference to 
the analyses of the different sugars which were 
the subjects of the different contracts, was the 
ordinary course of business in transactions of 
this character, and that both parties knew it to 
be so. Consequently, the goods were at the risk 
of the purchaser at the time of the loss, and he 
had an insurable interest for which he is entitled 
to claim. 

Linpiey, L.J.—In this case the action is 
brought upon a policy of insurance effected upon 
goods, and the only question for us to consider is 
whether the plaintiff had an insurable interest in 
those goods at the time when the policy was 
effected. Now, the plaintiff's interest in those 
goods arises out of a contract, and the first 
question is, what is the meaning of that contract P 
The contract is for 200 tons of sugar, free on 
board at Hamburg, the price to be paid in London 
against bills of lading, and the sugar to answer a 
certain description as regards saccharine matter. 
First, let us examine that contract by itself 
without reference to any particular course of 
trade. No particular sugar is specified, and it 
seems fo me that such a contract might be per- 
formed in two different ways. Two hundred tons 
of sugar, answering the description, might be 
shipped free on board at Hamburg, and appro- 
priated to the contract at the time of shipment 
and then the property would pass to the buyer at 
the time of shipment, and the goods would then 
be at his risk. That is one way, and perhaps the 
ordinary way of performing such a contract. 
But there is another way of performing the 
contract, and here it is that a difficulty arises. 
Messrs. Drake and Co., the sellers of the sugar, 
conducted their business in a particular way, and 
the plaintiff, who was a merchant at Bristol, and 
had had dealings of this sort with Messrs. Drake 
and Co., kuew of their course of business. That 
course of business was not to appropriate a certain 
quantity of sugar to a particular buyer at the 
time of shipment, but to ship enough sugar to 
satisfy all the contracts for sugar deliverable at a 
particular port, and then after shipment to appor- 
tion out of that bulk the quantities deliverable to 
the buyers at that port. Itis plain that this was 
the course of business, and that the plaintiffs knew 
of ibto this extent at all events, that having had 
dealings with Messrs. Drake and Co. for some 
years he had been in the habit of insuring the 
sugar he bought from them directly it was 
shipped. What is left obscure is whether the 
plaintiff knew exactly how the appropriation was 
effected. If we ence come to the conclusion that 
the plaintiff was fully aware of Messrs Drake 
and Co.’s course of business, then all difficulty 
vanishes. My difficulty is one of fact, but on the 
whole I come to the conclusion that the plaintiff 
knew that Messrs. Drake and Co.’s course of 
business was not to appropriate quantities of 
sugar to a particular buyer at the time of ship- 
ment, but to ship enough sugar to fulfil their 
Bristol contracts, and then to appropriate parti- 
cular bags to particular buyers after shipment. 
Now, what is the meaning of this contract, having 
regard to these circumstances? It must mean 
that out of the quantity of sugar shipped to 
satisfy the Bristol contracts, the quantity shipped 
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to answer each contract shall be at the risk of the 
buyer. There is nothing so far as I can see, in 
point of law, to exclude the existence of such a 
contract as that. But itis said that you cannot 
have à contract by which the goods are to be at 
the risk of the buyer, unless they were appro- 
priated to him at the time of shipment. 1 think 
that is too wide a proposition. I see no reason 
why a person should not agree to buy and pay for 
a certain portion of a bulk cargo on the terms 
that such portion should be at his risk during 
the voyage, even though no portion be appro- 
priated to him until theshipis unloaded. I agree 
with Field, J. that there was no appropriation of 
goods in this case so as to pass the property to 
the plaintiff, but I think it is plain that the inten- 
tion was that the 200 tons of the cargo should be 
at the plaintiff's risk. Then the whole difficulty 
vanishes, because, if that be so, the plaintiff 
clearly had an insurable interest. I therefore 
think that the judgment of Field, J., which pro- 
ceeded on the ground that the plaintiff had no 
property in the goods, cannot be supported, and 
that this appeal must be allowed. 


Judgment reversed. 


Solicitors for the plaintiff, Hollams, Son, and 
Coward. 


Solicitors for the defendant, Bubb, Waltons, and 
Bubb. 


Nov. 26 and 27, 1883, and April 9, 1884. 
(Before Brett, M.R., BAcGALLAX and Bowen, L.JJ.) 
BURDICK v. SEWELL AND ANOTHER. (a) 


Bill of lading—Indorsement of, by way of security 
Jor money advanced—Liability of indorsee for 
Sreight—Passing of property in goods— Bills of 
Lading Act (18 19 Vict. c. 111, s. 1. 

The mere indorsement and delivery of a bill of 
lading by a shipper of goods by way of security 
for money advanced to him by the indorsce passes 
the property in the goods to the indursee so as to 
make him directly liable to the shipowner for 

_ freight under 18 &19 Vict. 111, s. 1. (b) 

Soheld by Brett, M.R. and Baggallay, L.J., Bowen, 
LJ. dissenting. 

Judgment of Field, J. (48 L. T. Rep N. S. 705) 
reversed. 

Tuts was an appeal by the plaintiff from the 

judgment of Field, J. upon further consideration, 

in favour of the defendants (reported 5 Asp. Mar. 

Law Cas. 76; 48 L. T. Rep. N. S. 705). 

The action was brought by the plaintiff, as 
owner of the steamship Zoe, to recover the sum 
of 1741. 85. 9d. in respect of freight for the 
carriage of goods from London to Poti in Russia, 

The defendants were bankers at Manchester, to 
whom the shipper had delivered the bill of lading 
for the goods indorsed in blank as security for 
advances made by them to enable the shipper to 
pay for the goods which he had caused to be 
manufactured in this country. 

The facts fully appear in the report of the 
proceedings before Field, J., and are also stated 
in the judgments hereinafter set forth. 

Nov. 26 and 27, 1883.— C. Hall, Q.C. and Edwyn 
Jones for the plaintiff. 


(a) Reported by A. A. Horxins, Esq., Bavrister-at-Law. 


(b) This decision has since been reversed by the House 
of Lords. See post.—Enp. 
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Sir F. Herschell (S. G.) and Danckwerts for the 
defendants. 
The following authorities were cited in the 
course of the arguments : 
Story on Bailmenta, sect. 287 ; 
Donald v. Suckling, 14 L.T. Rep. N.S. 7725 L. Rep. 
1 Q. B. 585 ; 
Barber v.Meyerstein 3 Mar. Law Cas. O. S. 449; 22 
L. T. Rep. N.S. 808; L. Rep. AE. & L App. 317; 
i Mills, and Co. v. The East and West India 
ock Company, 4 Asp. Mar. Law Cas. 345, 580; 
43 L. T. Rep. N. S. 584; 47 L. T. Rep. N.S. 3095 
6 Q. B. Div. 480; 7 App. Cas. 606 ; 
The Freedom, 20 L. T. Rep. N.S. 929; L. Rep. 
8 P. C. 594; 1 Asp. Mar. Law Cas. 98; 
Lickbarrow v. Mason, 1 Sm. L. C. 7th edit. 756; 
Hibbert v. Carter, 1 T. R. 745 ; 
Short v. Simpson, 13 L. T. Rep. N.S. 674 ; L. Rep. 
1 C. P. 248 ; 
Newson v. Thornton, 6 East. 17 ; . á 
Tarner v. Trustees of the Liverpool Docks, 6 Ex. 5435 
20 L. J. 393, Ex., Ex. Ch. ; 
Jenkynsy. Brown, 14 Q. B. 496; 
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April, 9, 1884.— The following judgments were 
delivered : 


Brett, M.R.—In this case the material facts 
seem to be, that the goods in respect of which 
freight is demanded in the action were ghipped 
on board the plaintiffs ship Zoe, by one 
Nercessiantz, to be carried to Poti, in Russia; 
that Nercessiantz appliod to the defendants (who 
were bankers in Manchester) for, and obtained 
from them, a loan or advance, and, as a security 
for the advance, indorsed to the defendants the 
pill of lading of the goods; that circumstances 
arose under which the goods were landed and 
warehoused in Poti, with a stoppage for freight ; 
but the goods were sold under Russian law for 
duties and charges, and were sold for an amount 
which left nothing applicable to answer the claim 
for freight. Thereupon the plaintiff demanded 
the freight from the defendants. The case was 
tried before Field, J. without a jury; and he held, 
as a matter of law, that he was entitled to inquire 
whether, and he found as a fact, thab the 
intention of Nercessiantz and the defendants was 
that the transaction was to be only a pledge; that 
is, that the intention was not to pass and take 
respectively the whole legal property, subject to 
an equity as to redeeming it, or as to a balance, 
if any, after a sale, but to pass and take respec- 
tively only a pledge. The learned judge then 
held, as the result of that intention, that the 
legal property in the goods did not pass to the 
defendants, that the Bills of Lading Act did not 
apply, that there was no contract between the 
plaintiff and the defendants, and that the plaintiff 
could not maintain his action for freight against 
the defendants. Against this judgment the 
plaintiff appeals. The ultimate question of 
course is whether under the circumstances the 
property in the goods passed by the indorsement 
of the bill of lading to such an extent as to bring 
the case within the Bills of Lading Act (18 & 19 
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Vict. c. 111). That depends very nearly, if not 
quite, upon the question stated by | Field, J. 
“The question in the present Case, he says, 
t vegolves itself into, whether the security was 
intended to operate, or by implication of law 
arising upon the undisputed facts did operate, in 
the same way as an assignment by bill of sale, or 
as a mere pledge? " I should rather put the 
question thus: Does or does not the indorsement 
ofa bil of lading 88 & security for an advance, 
as distinguished from an indorsement of it upon 
a sale of it or the goods named in it for a price, 
by necessary implication operate in the same way 
as an assignment of goods by bill of sale, that is, 
go as to pass the whole legal property in the goods 
to the assignee, leaving to the assignor an equity 
in the proceeds beyond the advance secured and 
expenses; Or may evidence be given of other 
accompanying facts, from which it may be in- 
ferred that the intention, of Wes feris was, p 
herefore the le result is, that there was on 
: pledge of neil of lading, or of the goods 
named init? That question pat more tersely is: 
Does the indorsement of a bill of lading as & 
security for an advance, by a necessary impli- 
cation which cannot be disproved, pass the legal 
property in the goods named in the bill of lading 
to the indorsee with an equity to the indorser, 
the borrower, to redeem the bill of lading by pay- 
ment, or to receive the balance. if any, on a sale 
First, let us consider the consequences of the 
opposite views; let the transaction _be treated as 
a pawn or pledge of the bill of lading, or of the 
goods. If of the bill of lading, then there 1s no 
common law power iu the pledgee to use the bill 
of lading at all; there is no power to sell it 
before the time when according to the contract of 
pledge the article pledged is forfeited, and until 
à late statute an unauthorised sale of it before 
that time would have passed no right to the 
vendee; if of the goods, there is no valid pledge 
unless the delivery of the bill of lading is treated 
as a delivery of the possession of the goods to the 
pledgee, Buta delivery of a bill of lading is nob 
a delivery of the possession of the goods to the 
pledgee, though, when speaking of its effect to 
pass property, it has often been said to have 
the same effect as & delivery of possession of the 
goods; it gives to the indorsee a right to posses- 
sion on arrival of the ship on payment on freight, 
It is because it does not give to the indorsee the 
possession, but that the possession 18 in the 
captain of the ship, that the original vendor 
may under given circumstances stop Im transitu 
the goods in which he has no longer any property, 
and that the captain has & lien on the goods for 
his freight, charges, &c. And if the indorsement 
of the bill of lading is only a pledge of the goods, 
yet where tbe pledgee is rot otherwise a factor, 
the mere pledge, before the time of forfeiture 
given by the contract of pledge, would not by 
any Factors Act, or any other statute until a 
recent one, or by common law, have enabled the 
holder of the bill of lading to sell the goods, or (if 
he assumed to sell them) to pass any right by 
anch sale. It follows that any merchant, banker, 
or other asked to advance on the security of a 
bill of lading must have inquired not only whether 
it was indorsed for value, butas to what were the 
terms on which the value was given and the 
indorsement made. And as to insurance, if the 
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in equity the whole interest does not pass, the 
indorsee for value of the bill of lading cannot 
Insure in his own name for more than his real 
interest. Whereas, if the indorsement for value 
was treated as a mortgage, the terms of the equity 
relating to it were settled between the parties by 
& contemporaneous writing, and for the breach of 
those terms there was always between the parties 
a remedy in equity, and the free dealing with the 
bili of lading in the general mercantile business 
of the country was not hampered. He who held 
the bill of lading with an interest in it could 
realise his interest by a legal sale, could protect 
all interests under it by an easy insurance. The 
purchaser of the bill of lading could buy with 
safety, and therefore could give & better price. 
The one view tended, as pointed out by Buller, J., 
in Lickbarrow v. Mason (ubi sup.), to incon- 
venience, the other to facility in mercantile busi- 
ness. He points this out, as it seems to me, as a 
reason upon whieh the custom of merchants, on 
which his judgment was founded, came to be in 
existence. If the general understanding of 
merchants had not been, in accordance with the 
verdict of the jury in Lickbarrow v. Mason, ac- 
cepted in its largest sense, there would, one 
would think, have been cases in the books raising 
the question; but no such thing is known in any 
book. The only mode of accounting for this is to 
say that merchants have treated the indorsement 
of a bill of lading for value as equivalent toa till 
ofsale. It has been suggested that a decision in 
favour of the plaintiff in this case will not hamper 
trade, because it will make, by reason of the Bills 
of Lading Act, a merchant who takes a bill of 
lading only as security for an advance, so as to be 
in reality only partly interested in the bill of 
lading,liablé for unknown claims under it by the 
shipowner who granted it. As to the liability to 
pay freight, it can only be important in such an 
Isolated instance as the present, because the se- 
curity for the advance can rarely be available 
until the lien for freight is satisfied. The amount 
of the advance is always calculated according to 
the value of the goods less freight, and so in re- 
spect of any other claim subject to a ship- 
owner's lien. Ifthe bill of lading, by reference to 
a charter-party, incorporates other and unusual 
liabilities, the merchant asked to advance will 
examine the charter-party, and only advance to a 
more limited amount. A loaded bill of lading is 
of little value. A decision in favour of the defen- 
dant would retain in the suggested case of a mere 
pledge the difficulty which the Bills of Lading 
Act was passed to obviate, namely, that the 
pledgee will have rights in the property but no 
rights in the contract. If he desires by the con- 
tract to protect the goods and his interest in the 
goods, which is the first interest invaded by a 
breach of the contract of carriage, he must revert 
to the oid inconvenience of being obliged to use 
the pledgor’s name. Mercantile convenience 
seems to me to lean strongly in favour of a de- 
cision for the plaintiff in this case. 

The case, however, must after all depend upon 
authority; it must depend upon the sense in which 
it is now considered thatthe finding of the custom 
of merchants by the jury in Lickbarrow v. Mason 
(ubi sup.) has been adopted by the courts sons to 
be taken to be the law merchant without further 
proof. In order to determine this, it may be well 
toexamine some of the cases which were de- 
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cided before and which were cited in the case of 
Lickbarrow v. Mason, as well as that case and the 
cases after it. The question is, does the bona fide 
indorsement of a bill of lading as security for 
an advance, as distinguished from an indorse- 
ment wpon a sale for a price, pass the whole 
legal property in the goods named in the bill 


of lading to the indorsee, leaving only equities 
tò the. indorser? The third case put by 


1 vid. in Evans v. Martlett (1 Ld. Raym. 271), 
cited in Lickbarrow v. Mason, is “a bill of lading 
to A., and the invoice only (that is the invoice 
alone) shows that they are upon account of B.; A. 
ought always to bring the action, for the property 
isin him, and B. has only an equity.” This does 
not state in terms whether the bill of lading is 
originally made to A., or is indorsed to A. The 
terme are large enough to include an indorsement 
to A, for value, and then B.'s interest is stated to 
be only one in equity. The action mentioned is 
obviously ,9n action of trover. In Hibbert v. 
Carter (ubi sup.) the plaintiffs were merchants in 
London, agents and general consignees of one 
Robert Kerr, who was the owner of goods, and 
shipped them from Jamaica, The plaintiffs 
Aving received advice that the goods were 
shipped, insured them, but before they had 
effected the insurance Kerr had indorsed the bill 
of lading to one Dellprat, in Jamaica, for an 
&rrear dne on a mortgage. Buller, J. was of 
Opinion that Kerr had no insurable interest, 
because the indorsement of the bill of lading had 
passed the whole property to Dellprat, yet Kerr 
had not Sold the goods. The court was of the 
Pame opinion as to the legal property, but held 
that nevertheless Kerr might have an insurable 
interest, In what respect ? Obviously in respect 
of bis equitable interests, his right to redeem, 
and toa surplus, if any, on asale. In Wright v. 
Campbell (4 Burr. 2046) the action was in trover 
y the assignees in bankruptey of one Richard 
Scott. Lewis Fontaine shipped the goods and 
took bilis of lading and indorsed one copy to 
Richard Swanwick in Liverpool, in order that 
Swanwick might sell the goods for him as factor. 
Swanwick indorsed this copy to Scott to secure 
him on his becoming bail for Swanwick, and also 
as Security for a debt due from Swanwick to 
cott. Scott demanded the goods on the arrival 
of the ship, but was refused. The goods were 
delivered to and sold by thedefendants. The action 
was in trover by the assignees of Scott. There 
was DO sale for a price by Swanwick to Scott. 
Swanwick being a factor could not pledge to 
Scott, but as factor he had a right to pass the 
Property to Scott. The decision is that, if the 
transaction was bong fide, the indorsement to 
Scott for value passed the property to Scott. It 
cid 80 although the value given was not the price 
for & sale, and Lord Mansfeld is reported by 
Baller, J, to have approved of the case in Lord 
Raymond, Evans v. Martlett, upon an interpreta- 
tion of it in its widest sense. It was after these 
views, thus expressed, that arose the case of 
Lickbarrow v. Mason (ubi sup.), upon the interpre- 
tation of the decision in which the present ques- 
tion depends. In that case the facta were, that 
Turing and Son sold goods to Freeman on credit, 
and shipped them to dat and sent him bills 
ot lading. Freeman indorsed the billa of ladin 
to the plaintiffs as security for an advance, and 
. became insolvent before the arrival of the goods. 
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Turing stopped the goods in transitu by indorsing 
a copy bill of lading to the defendants to enable 
them to do so on his behalf. The defendants sold 
the goods for Turing. Action of trover by the 
plaintiffs against. the defendants. The defendants 
demurred to the evidence, or, in other words, 
asserted that there was no evidence on which it 
could legally be held that the plaintiffs were 
entitled to succeed. It was argued for the plain- 
tiffs that, as between the consignor and the con- 
signee, the bill of lading is a mere authority by 
the consignor to the captain to deliver the goods 
to the consignee, and to the consignee to receive 
them, and that the consignee cannot transfer a 
greater right than he has, that is,a right to 
receive the goods if the authority given to the 
captain is not countermanded. It was argued for 
the defendants that the bona fide indorsement 
for a valuable consideration, of a bill of lading to 
a third person is an absolute transfer of the whole 
property. It was not suggested on either side 
that there was a question of intention to be deter- 
mined by a jury on an inference of fact. It is 
clear that everyone assumed that the bill of lading 
was indorsed in order to secure to the plaintiffs 
the amount of their advance, leaving the surplus 
if any, for Turiog. No one suggested that there 
was, independently of the indorsement of the bill 
of lading, a contract of sale of the goods for a 
price as between Turing and the plaintiffs. Under 
these circumstances Buller, J. says, “I make the 
question even more general than it was made at 
the bar, namely, whether a bill of lading is by 
law a transfer of the property:” (Smith’s Leading 
Cases, 6th edit. vol.i,p. 710.) He does not say, 
“ whether a bill of lading given under the circum- 
stances of this case is a transfer of the property,” 
but * whether a bill of lading is by law a transfer 
of the property.” It is obvious that he was 
speaking of a bill of lading indorsed for value. 
He cites Wright v. Campbell (1 Sm. L. O. 6th 
Ed,, and then says, that “Lord Mansfield in 
that case said, that since the case in Lord 
Raymond it had always been held that the 
delivery of a bill of lading transferred the 
property at law." “If so,” says Buller, J., 
*t every exception to that rule arises from equit- 
able considerations which have been adopted by 
courts of law.” “Thus,” he says, “stand the 
authorities on the point of legal property; and 
from hence it appears that for upwards of 100 
years past it has been the universal doctrine of 
‘Westminster Hall that by a bill of lading, and 
by the assignment of it, the legal property does 
pass. And, as I conceive, there is no judgment, 
not even a dictum, if properly understood, which 
impeaches this long string of cases.” It has been 
observed that these statements of the law are 
not literally correct, because they do not exclude 
an indorsement to a mere agent. But Buller, J. 
had already in the same judgment, referring to a 
case before Lord King, disposed of an indorsement 
to “a pure factor having no demand of his own.” 
I agree, he had said, that he would have no pro- 
perty, because in such a case the factor is only a 
servant or agent; “he is merely a servant or 
agent.” But then, he said, “it remains to be 
proved that a man who is in advance, or under 
acceptances on account of goods, is simply and 
merely » servant or agent; for which no autho- 
rity has been or can be produced. It is with 
regard to the case of a man who isin advance on 
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account of goods” that his whole judgment is 
dealing. The whole case of Lickbarrow v. Mason 
deals with such a person. It is to me impos- 
sible to suppose, it seems to me perverse to 
agsume, that the question finally left to the jury 
was nob a question put and understood to be put 
with regard to such a man. The dispute was 
between such a man and the plaintiffs. It was 
with regard to that dispute that the jury found 
“that by the custom of merchants, bills of lading 
for the delivery of goods to the order of the 
shipper or his assigns, are after the shipment, 
and before the voyage is performed, negotiable 
and transferable by the shipper's indorsement, or 
transmitting of the same to any other person ; and 
that by such indorsement and delivery, or trans- 
mission, the property in such goods is transferred 
to such other person.” If the contention made 
now on behalf of the defendants is true, that 
answer ought not to have been accepted. lt made 
the custom too large. It ought to have contained 
the limitation “if so intended.” If the present 
contention be true, a question was not asked which 
ought to have been asked, namely, did the parties 
intend the transaction to be a pledge on a mort- 
gage? I cannot bring my mind to believe that 
everybody concerned in that long discussion 
omitted to consider the proper limitations of the 
general priuciple which everybody was trying to 
discover, and which Buller, J. expressed. It was 
then in a case where the bill of lading was 
indorsed to secure an advance that, after long 
and exhaustive discussion and two trials, the 
House of Lords held, without anyone even refer- 
ring to the idea that in any such case an inquiry 
must be made as to what was the intention of the 
parties, that by the general custom of merchants 
the bond fide indorsement of a bill of lading for an 
advance passes the legal property in the goods to 
the indorsee, leaving the ultimate account between 
the parties to be settled as an equity. Such a 
decision I cannot depart from. I can be no party 
to explaining it away. I accept it as I firmly 
believe it was intended. Todo otherwise restores 
the judgment of Lord Loughborough. The judg- 
ment in Lickbarrow y. Mason governs the present 
case. According to it the whole legal property in 
the goods represented by the bill ot lading passed 
by the indorsement of the bill of lading to the 
defendants. Ifso it cannot be doubted that, by 
virtue of the Bills of Lading Act, the liability 
under the contract contained in the bill of lading 
passed also to and against the defendants, and that 
the plaintiff was and is entitled to recover the 
freight in dispute. I cannot agree with the 
judgment of Field, J., and in my opinion it should 
be reversed. 

BAGGALLAY, L.J.—The plaintiff in this action is 
the owner of the ship Zoe, on which certain cases 
of machinery were shipped and carried to Poti, 
a Russian port in the Black Sea. The defendants 
are bankers at Manchester; and, whilst the ship 
was at sea, they made an advance to the shipper 
of the goods, who delivered over to them the bill 
of lading duly indorsed as a security for the loan. 
No memorandum of charge or other formal docu- 
ment indicative of the intention of the parties 
was executed, but it was represented by the ship- 
per to the defendants that he was about to pro- 
ceed to Poti to superintend the delivery of the 
machinery, that the amount advanced would be 
repaid before he left England and that he would 
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call again and make definite arrangements for 
that purpose. He failed, however, to carry out 
the representations so made by him. The ship 
arrived at Poti in due course, and the goods not 
having been cleared within the time limited for 
that purpose, were sold in accordance with Russian 
law, but did not realise more than was required 
to satisfy the demands of the Russian Custom 
House. The plaintiff thereupon, treating the 
property in the goods as having passed to the 
defendants by virtue of the delivery to them of 
the indorsed bill of lading, and relying upon the 
provisions of the Bills of Lading Act, demanded 
from the defendants payment of the freight and 
incidental charges, and, upon the refusal of the 
defendants to make such payments, commenced 
the present action. The action was tried before 
Field, J. without a jury, and that learned judge 
held that no sufficient property in the goods 
passed to the defendants by the delivery to 
them of the indorsed bill of lading, to render 
them liable to the plaintiff, and he gave judg- 
ment for the defendants. From that judgment 
the present appeal has been brought. 

The first question for consideration is, what was 
the effect of the delivery to the defendants of the 
indorsed bill of lading? With all respect for the 
contrary opinion expressed by Field, J., and which 
is, I believe, concurred in by my colleague, Bowen, 
LJ. Iam of opinion that, for reasons which I 
will very concisely state, the legal property in 
the goods passed to the defendants by the delivery 
to them of the indorsed bill of lading. I do not 
propose to examine or discuss the numerous 
authorities which have been cited in the course 
of the arguments upon this appeal, The more 
important of them have been amply examined by 
the Master of the Rolls in the judgment which 
he has just delivered, and had previously been 
fully examined by him in the case of Glyn v. East 
and West India Dock Company (ubi sup.). I shall 
content myself with referring to that portion of 
his judgment in the case just mentioned which 
had reference to the effect of the delivery of an 
indorsed bill of lading. In that judgmentthe Master 
of the Rolls distinguished between the legal effect 
of the transaction in transferring the legal pro- 
perty in the goods, and the equitable rights 
that might be reversed to the borrower by express 
agreement between the parties, or might be im- 
plied in his favour from the general circum- 
stances of the case; and after referring to & sug- 
gestion that had been made in argument that the 
indorsement of the bill of lading, when accom- 
panied by such a letter of charge as had been 
given in that case, might not bave the same full- 
ness of effect in passing the property as if there 
were no letter of charge, he proceeded as follows : 
“Iam of opinion that an indorsement of a bill 
of lading for an advance does, by the mercantile 
law of England, pass absolutely the legal property 
in the goods to the indorsee, and a consequent 
right in law of immediate actual possession 
against the whole world, except some one who 
may have an independent superior legal right of 
temporary possession. The right of the bor- 
rower of an advance on an indorsement of a bill 
of lading is, in my opinion, an equity which exists 
only between him and the lender. I think the 
indorsement of a bill of lading for an advance has 
by the law merchant the same effect asa bill of 
sale has by the common law to pass the legal pro- i 


perby in goods, and in either case an equity may 
be reserved which is still an equity though recog- 
nised by the common law courts." This is, in my 
opinion, a clear and correct exposition of the 
true effect of the delivery of an indorsed bill of 
lading as a security for a loan; the legal pro- 
perty in the goods named in the bill of lading 
passes to the lender, but subject to the equitable 
rights of the borrower, the nature and extent of 
which must beggathered from the circumstances 
of the transaction. It may be, and probably is 
the-case, that certain equitable rights and liabili- 
ties were created between the borrower and 
lender in the present case by the representations 
made by the former at the time of the loan, and 
other circumstances of the transactions, but the 
existence of such equitable rights and liabilities 
cannot, in my opinion, affect the legal effect of the 
delivery of the indorsed bill of lading. If it be 
the true effect of the delivery of the indorsed bill 
of lading to the defendants that the legal pro- 
perty in the goods passed to them, it can hardly 
be disputed that they became liable under the 
provisions of the Bills of Lading Act to pay the 
amount of freight claimed from them in the 
present action. 

Bowen, L.J.—I regret very much to find myself 
at variance with the other members of the court. 
In this case there are two questions; The first, 
whether any and what property in the cargo 
passed to the defendants upon the indorsement 
and delivery of the bill of lading; the second 
whether the passing of any such property as 
passed was a passing of “the” property within 
the meaning of the Bills of Lading Act (18 & 19 
Viet. c. 111), so as to render the defendants liable 
to freight at the cost of the shipowner. What 
property, if any, in a cargo afloat passes upon 
delivery of an indorsed bill of lading, appears to 
me to be a question of fact in each case that 
depends, so far as the right between themselves of 
the immediate parties are concerned, on the 
express or implied agreement between them. 
The owner of merchandise may do whatever he 
pleases with his goods; he may sell them, or 
mortgage them, or pledge them. It is a pure ques- 
tion of bargain whether he delivers them upon 
terms which part with the entire- beneficial 
interest in them, or which part with the entire 
legal interest reserving an equitable right to him- 
self, or which part with a special property only in 
them, reserving to himself the general and 
absolute property at law. Tho freedom of disposi- 
tion, which owners of property possess when their 
property is on shore, belongs to them equally 
when it is afloat. They can if they please, sell 
the bill of lading, or transfer it upon terms which 
amount either to a mortgage or toa pledge. For 
a bill of lading is a symbol of the goods them- 
selves. The cargo being at sea, no actual delivery 
of it is possible before the ship arrives. During 
this period of flotation and transit the bill of 
lading becomes and remains the token or symbol 
of the goods, and the delivery and indorsement of 
the bill of lading is equivalent, so far as the 
passing of the property is concerned, to a 
symbolical delivery of the goods. Upon principle 
and reason, therefore, apart from authority, one 
would suppose that it is tothe agreement between 
the original parties that we ought to look if we 
wish to discover the effect as between themselves 
of a delivery of the indorsed bill of lading, just 
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as it is to the agreement between them that we 
should look to determine the legal consequences 
that follow on the corporate delivery of the goods. 
We should expect, in some cases, to find that the 
entire property had passed; in others, that there 
had been some different arrangement. Nobody 
denies that in many instances the transfer of the 
indorsed bill of lading passes the complete pro- 
perty, nor, indeed, that it is prima facie evidence 
of its passing. But this does not prove that when 
the bargain is different the same effect follows, 
any more than because the property in a watch 
often passes on delivery, it follows that a watch 
cannot be pledged or mortgaged, 

It bas been argued before us that there is an 
implication of law derived from the custom of mer- 
chants, that by indorsement and transfer of a bill of 
lading for an advance the absolute property in the 
cargo vests in the indorsee. In support of this con- 
tention reference has been made to the language of 
the present Master of the Rolls in the case of 
Glyn, Mills, and Co. v. Hast and West India Dock 
Company (wbi sup.) The language of Lord 
Bramwell in the same case is, on the other hand, 
in favour of a different view. Lord Blackburn, 
in the House of Lords, abstained from expressing 
an opinion as to which was the true nature of the 
transaction in that particular instance; but even 
if the transaction in Glyn, Mills, and Co.’s case had. 
been held to amount to a mortgage, it would not 
follow that a different transaction did not amount 
to a pledge only, and the decision would not, as 
it seems to me, have militated against the prin- 
ciples I have above explained. It was further 
contended by the appellant that the well-known 
judgment of Buller, J.,in the House of Lords, in 
the case of Lickbarrow v. Mason (ubi sup.), lays it 
down as law that by the indorsement and delivery 
of a bill of lading the complete property of goods 
at sea passes, and that on the second trial of the 
case a Guildhall jury found that there was a 
custom of merchants to that effect. Both judg- 
ment and verdict must, as it seems to me, be read 
with reference to the facts of the case itself. 
Freeman, the consignee of the cargo, had sent to 
the plaintiffs two bills of lading, together with the 
invoice of the goods, in order that the goods 
might be taken possession of and sold by them 
on Freeman’s account, and the plaintiffs had 
accepted and paid bills of exchange to the value 
of 5201. drawn upon them by Freeman against 
the goods. “The truth of the case,” says 
Buller, J., “was that Freeman transferred the 
legal property of the goods to the plaintiffs, who 
were to sell them to pay themselves the 520, 
advanced in bills ont of the produce, and to be 
accountable to Freeman for the remainder, if 
any.” It was with reference to this transaction— 
a transaction of which the very essence was that 
the property in the goods was intended to pass, 
if the indorsement of the bill of lading can 
properly be given this effect—that Buller, J. 
discusses the question whether the property of 
goods at sea passes by the indorsement of the 
bill of lading. What is the proposition of law 
that he lays down as clear P “ That every autho- 
rity which can be adduced from the earliest 
period of time down to the present hour, agree 
that at law the property does pass as absolutely 
and as effectuallv as if the goods had been 
actually delivered into the hands of the con- 
signee.’ In other words, property passes by an 
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indorsed bill of lading when it would pass by the 
delivery of the goods themselves. And it was 
with reference to the same transaction that the 
special verdict was found as tothe custom, The 
question of the effect of an agreement between 
the parties when no property, or only a qualified 
property, was intended to pass with the bill of 
lading did not arise, nor was it submitted to the 
jury. Can it be inferred from a verdict so found 
that the jury intended to establish a custom by 
which, on delivery and on indorsement of a 
bill of lading as between the immediate parties, 
and apart from the rights of third persons, the 
property in one man’s goods passes to another 
against the will of both, unless there be some 
written agreement to control the effect of the 
indorsement? If the borrower in the present 
instance had verbally agreed with the bank that 
the absolute property in the goods was not to 
pass, but a qualified property only, can it be 
said that any custom of merchants overrides 
such oral agreement? And if such is not the 
law, if necessarily would seem to follow that 
such a restrictive agreement can be implied from 
the nature of the transaction itself, ns well as 
from express words. Read in their widest sense, 
the words of the special verdict in Lickbarrow 
v. Mason admittedly overstate the law, for the 
delivery to a servant or agent of a bill of lading 
with the intention that he shall receive the cargo 
and hold it for his principal obviously passes no 
property. Some qualification must be read into 
the terms of the special verdict, and the proper 
qualification seems to me to be what I have said. 
lt is not easy to see upon what principle there 
can be any marginal virtue in the symbolical 
delivery (through the indorsed bill of lading) of 
goods afloat, beyond what there would be in the 
delivery of goods ashore, when the question arises 
between the immediate parties to the agreement. 

Shortly after the special verdict on the second 
trial of Lickbarrow v. Mason its meaning was 
discussed in the Exchequer Chamber in the case 
of Haille v. Smith (1 B. & P. 561). Eyre, C.J., in 
delivering the judgment of the court, intimates 
that the indorsement of a bill of lading does nof 
itself change the property as a bargain and sale 
would, but is evidence only of a change, and, as 
between the original parties, derives its sole 
virtue and efficacy from the agreement between 
the parties. This is substantially the same law 
as that expressed by Buller, J. in Hibbert v. Carter 
(ubi sup.), and it is not immaterial, as Field, J. 
has pointed out, to notice that Hibbert v. Carter 
is & case cited with approval by Buller, J. himself 
in his subsequent judgment in Lickbarrow v. 
Mason. The mere fact that in many cases before 
and after Lickbarrow v. Mason the transfer of a 
bill of lading is spoken of as passing tho property, 
that in others it is spoken of as creating a pledge, 
as in Meyerstein v. Barber (ubi sup.), and that in 
others it is spoken of as a mortgage, affords to 
my mind, therefore, no difficulty. A manu may 
sell, or he may mortgage, or he may pledge a bill 
of lading by indorsing and delivering it. The 
question im each case, when the original parties 
only are concerned, is what was the bargain on 
the subject? In the present instance accordingly 
we have to draw the inference as to the effect of 
the indorsement and delivery from the narrative 
of the particular transaction. The cargo shipped 
in England was to be delivered at Poti in the 
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Black Sea. The owner borrowed an advance from 
the defendants, and as security deposited the bill 
of lading, saying that he was shortly going out 
to Poti to superintend the receipt and delivery 
of the cargo, and that the amount advanced would 
be repaid before he left England, and that he 
would call again and make arrangements about 
it. What have we here except the simplest form 
of pledge, the deposit of goods as security for a 
debt, by which the right to the property vests in 
the pledgee so far as is necessary to secure the 
debt, the general property remaining in the 
pledgor? Delivery of possession is no doubt an 
essential element in any pledge, but it is very old 
law that constructive or symbolical delivery of 
possession is sufficient when actual possession 
cannot be given. “Goods at sea,” says Story 
on Bailments, “may be passed in pledge by a 
transfer of the munimenta of title, as by a transfer 
of a bill of lading, or by & written assignment 
thereof. So goods in a warehouse may be pledged 
by symbolical delivery of the key, and a bill of 
lading is only a key of the floating warehouse 
where the goods are lying.” The counsel for the 
appellant argued that if a pledge only was 
intended, no indorsement of the bill of lading 
was needed. This surely is a misapprehension. 
The pledgee of goods is entitled to sell them 
upon default, and without the indorsement of 
the bill of lading the common law powers of the 
pledgee would be incomplete. It seems to me 
that the language of Lord Bramwell in Glyn, 
Mills, and Co's case, cited at length by Field, 
J. in the court below, applies mutatis mutandis 
to this case. I feel great diffidence in dissenting 
from the view of so considerable an authority 
on the mercantile law as that of the present 
Master of the Rolls and Baggallay, L.J.; 
but, except for their contrary opinion, I should 
have myself thought that there had been in the 
present case, as between the original parties, a 
pledge and nothing more. 

Tt remains to be considered whether the pledge 
of an indorsed bill of lading is such a passing 
of “the property" as is contemplated by the 
Bils of Lading Act (18 & 19 Vict. c. 111). I 
may pause for a moment to observe that it 
was clearly the opinion of those who framed 
that statute that the property in goods need 
not pass by the indorsement of the bil] of 
lading, and that the framing of the preamble and 
section of that Act shows that the language of 
the special verdict in Lickbarrow v. Mason is not 
to be read without some qualification. But 
passing from this, I think the wording of the 
Act shows that the provision which we have to 
construe does not apply to the case of a pledge. 
[See Fox v. Mott (30 L. J. 259, Ex.), per Martin, B., 
as explained in The Freedom (ubi sup.).| “A” 
property passes no doubt by a pledge, but not 
* the ” property, which still remainsin the pledgor. 
Was it intended that a banker who only acquired 
such a limited and special legal interest in a bill 
of lading as was necessary to secure his advance 
should be sued for freight? "The present is the 
first case, as far as I know, in which it has ever 
been suggested that he could. And Icannot help 
thinking that the many bills of lading pledged 
daily in the city of London for advances are not 
taken by bankers under any such iden. I believe 
that the true view of the law as to this matter 
also is that expressed by Lord Bramwell in the 


case of Glyn, Mills and Co., viz. that a mere 
pledgee cannot be sued for freight under the Act. 
He has not got “the” property; he has “a” 
property only. For these reasons, I agree with 
the judgment of Field, J., whose careful and 
elaborate reasonings leave nothing really to be 
added, and to which I should have added nothing 
had it not been that I am unfortunately dissen- 
tient from the opinion of the Master of the Rolls 
and Baggallay, L.J. In my opinion, this appeal 
should be dismissed with costs (a). 
Appeal allowed. 


Solicitors for the plaintiff, Lowless and Co. 
Solicitors for the defendants, Hare and Co. 


July 24 and 25, 1884. 


(Before Brett, M.R, Bowen and Fry, L.JJ 4j 
assisted by NAUTICAL ÁSSESSORS.) 


Tue DuxEzx. (b) 
ON APPEAL FROM BUTT, J. 


Collision — Lights— Steam trawler — Look-out— 
Regulations for Preventing Collisions at Sea 
1863, art. 9—Regulations for Preventing Col- 
lisions at Sea 1880, art. 10. 


A steam trawler with her nets down and attached 
thereto is * stationary” within the meaning of 
art. 9 of the Regulations for Preventing Collisions 
at Sea 1863, although she has way on her through 
the water, provided such way is not more than is 
necessary to keep her under command, and in 
such curcumsiances she is bound only to carry 
the white light required by that article; but, if 
she exceeds that speed, she is bound by art. 3 of 
the Regulations for Preventing Collisions at Sea 
to carry the lights of a steamship under way. 

A steam trawler, whilst fishing, was only carrying 
a white light when she ought to have been carry- 
ing the. lights of a steamship under way. A 
steamship having a bad look-out, but with an 
officer on deck and in charge, wae approaching 
the trawler, but did not see her until within a 
distance of froma quarter to half a mile, and 
then did not alter her course until too late to 
avoid a collision. 

Held, that, ae the officer in charge might have acted. 
sooner if he had seen a side light, and that, as it 
was not proved that the absence of the side lights 
could not by any possibility have contributed to 
the collision, the steam trawler was to blame for 
a breach of the regulations. 

The judgment of the court below having been con- 
firmed, but for reasons other than those given by 
the judge below, and the Court of Appeal difer- 


ing from those reasons, ordered each party to pay 
his own costs. 


THIS was an appeal from a judgment of Butt, J. 
in a damage action in rem to recover compensa- 
tion for damage sustained by the paddle-wheel 
steam trawler Achievement, of thirty-six tons net, 
in a collision between that vessel and the screw 


(a) The following American decisions, although not 
directly in point, contain some valuable remarks as to the 
effect of an indorsement of a bill of lading: De Wolf v. 
Gardner, 12 Cush. 19; Emery's Son v. Irving National 
Bank, 25 Ohio St. 360; Hathaway v. Haines, 124 
Mas. 311.—Ep. 


(b) Reported by J. P, AsPINALL i " 
Bürdstece RE DE and F, W. RAIKES, Esqrs., 
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steamship Dunelm, of 826 tons gross, at about 
11.80 p.m. on March 25, 1884, in the North Ses, 
about seven miles east of Seabam Harbour. The 
defendants counter-claimed. 

At the time of collision the wind was easterly, 
a light breeze, the weather fine and clear, and the 
tide about balf flood of the force of two knots. 

The Achievement, which was on a fishing 
voyage, had her trawling gear on the ground, and 
according to her evidence was dragging it with 
the tide over the ground at about four and a half 
knots an hour. She was exhibiting a white light 
in a globular lamp at her masthead, and was 
heading about south. 

The Dunelm, which was on & voyage from 
Rochester to Sunderland, was heading N.W. by 
N. 4 N, and making about eight knots, when 
those on board her observed the white light of 
the Achievement about half a point on the star- 
board bow, and from about a quarter to half a 
mile distant. The white light was watched, and 
after a short time was made out to be crossing 
the bows of the Dunelm from starboard to port, 
and the heim of the Dunelm was put hard-a-port, 
but although the engines were immediately after- 
wards stopped and reversed, the vessels came 
into collision, the port side of the Achievement 
striking the stem of the Dunelm. 

According to the evidence of two of the crew 
of the Dunelm, called on behalf of the plaintiffs, 
there was no look-out on board the Dunelm. It 
however appeared that the officer in charge of 
the.Dunelm was on the bridge. During the course 
of the hearing it was admitted that the Dunelm 
was to blame. 


The Regulations for Preventing Collisions at 
Sea and the Order in Council upon which the 
argument turned are as follows: 


Regulations for Preventing Collisions at Sea 
1863, art. 9: 


Fishing vessela and open boats when at anchor, or 
attached to their nets and stationery, shall exhibit & 
bright white light. 


Regulations for Preventing Collisions at Sea 
1880, art. 10, deals with the lights to be carried 
by open fishing boats, and other open boats, and 
by fishing vessels, and is divided into paragraphs 
a, b, c, d, e, f, and g. 


(d) A trawler at work shall carry on one of her masts 
two lights in & vertical line over the other, not less 
than three feet apart, the upper light red, and the lower 
green, and shall also either oarry the side lights required 
for other vessels, or if the side lights cannot be carried, 
have ready at hand the coloured lights as provided in 
article 7, or a lantern with a red and green glass as 
described in paragraph (a) of this article. 


Order in Council dated March 24, 1880 : 


Whereas by the Merchant Shipping Act Amendment 
Act 1862 . . . Now, therefore, Her Majesty by 
virtue of the powers vested in her by the said recited 
Act, and by and with the advice of her Privy Council, is 
pleased to direct that the operation of the said recited 
article, numbered 10 of the new regulations (the regu- 
lations of 1880) contained in the first schedule of the 
said Order in Council of the 14th day of August 1879, 
shall be suspended until the 1st day of September 1881, and 
that in lieu thereof and in substitution therefor, the 
said recited article numbered 9 of the regulations 
appended to the said Order in Council of the 9th day of 
January 1863 shall continue and remain in force until 
the lat day of September 1881. 


By a succession of Orders in Council art. 9 of 
the Regulations for Preventing Collisions at Sea 
Vor. V., N.S. 
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1863 had been continued in force, and was in 
force at the time of the collision. 


July 2.—The action came on for hearing before 
Batt, J., assisted by Trinity Masters. 


Dr. Phillimore (with him Bucknill) for the plain- 
tiffs, the owners of the Achievement.—The one 
white light carried by the trawler was in accord- 
ance with the Regulations for Preventing Col- 
lisions at Sea. By Order in Council, the lights 
prescribed by art. 10 of the regulations of 1880 
were suspended, and in their place was substituted 
the one white light required by art. 9 of the 
regulations of 1868. Even assuming the trawler 
not to have been stationary in fact, she was 
stationary within the meaning of the word as used 
in the article, and she bas therefore complied with 
the regulations : 

The Edith, L. Rep. Ir. 10 Eq. 345; 
The Robert and Ann v. The Lloyds, Holt’s Rule of the 
Road, p. 57; 
The Englishman, 3 Asp. Mar Law Cas. 506; 37 
L. T. Rep. N. S. 412; 3 P. Div. 18. 
Assuming there to have beeu & breach of ihe 
regulations by the Achievement, and assuming it 
to have been her duty to carry side lights, it can- 
not be said that this breach could by any possi- 
bility have contributed to the collision. It bas 
been proved that not only was there a bad look- 
ont on the Dunelm, but that there was no look- 
out. If so, the question of lights on the trawler 
becomes immaterial, and their absence or presence 
could in no way conduce to the collision : 
The Fanny M. Carvill, 2 Asp. Mar. Law Cas. 478, 566 ; 
32 L. T. Rep. N. S. 129, 646; L. Rep. 4A & E. 


417; 
The Englishman (ubi sup.). 

Hall, Q.C. and W. R. Kennedy for the defen- 
dants.—The Order in Council of the 24th March 
1880 suspends art. 10 of the regulations of 1880, 
but only substitutes art. 9 of the regulations of 
1863 in cases covered by the terms of that article. 
Thus art. 9 provides that fishing vessels when 
attached to their nets and stationary shall carry 
the one bright light. But the Achievement was 
not stationary. She admittedly was making some 
two and a half knots through the water, and should 
therefore have exhibited side lights. She, there- 
fore, has infringed the regulations, and in such a 
way that may possibly have conduced to the 
collision. For, assuming there to have been a 
bad look-out on the steamer, yet there was an 
officer on the bridge, and had the side lights been 
exhibited, it is impossible to say that he might 
not have seen them. 


Burt, J—This is a case in which a point of 
some nicety has arisen on the interpretation of 
one or more of the Regulations for Preventing 
Collisions at Sea. I have come to the conclusion, 
acting on the advice of the Elder Brethren of the 
Trinity House, that both these vessels must be held 
toblame. That the steameris to blame there can be 
no doubt, and indeed Mr Hall has conceded it to 
be so. l would therefore only advert to the fact 
that, though the steam trawler had a good white 
light exhibited, which ought to have been visible 
at two or three miles, it was never seen by those 
on board the steamer until, according to their 
own statement, they were within a distance of 
from a quarter to half a mile, and that even then 
they do nothing, although they are in doubt as 
to the meaning of the white light, whereas I think 
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they ought certainly to have stopped and reversed 
theirengines. Had they done so they never would 
have sunk this vessel, the Achievement. That 
settles the matter as to the steamer. 

Now with regard to the steam trawler, the 

uestion as to the application of the Regula- 
tions for Preventing Collisions at Sea arises. 
She was carrying a good globular light at 
the masthead, according to the evidence some 
30 feet above the deck. She was heading about 
south, with her trawl down, and was making, 
by her own admission, about two and a half 
knots throngh the water, and about four and 
a half over the ground. I am advised by 
the Trinity Masters that trawlers prefer to go 
at even a greater rate of speed over the ground, 
and that as a fact they must have some good 
headway on them. However, taking the speed to 
have been two and a half knots through the 
water, what followsP In the year 1880 the 
Regulations for Preventing Collisions at Sea, 
which with some exceptions are now in force, 
were promulgated, and had art. 10 of those 
regulations not been suspended by Order in 
Council, there would have been no difficulty in 
determining this case, had it ever arisen, which I 
very much doubt if that article had remained in 
force. Now art. 10, sub-sect. (d) of the Regu- 
lations provided that “ A. trawler at work shall 
carry on one of her masts two lights in a vertical 
line one over the other not less than three feet 
apart, the upper light red and the lower green, 
and shall also either carry the side lights required 
for other vessels, or if the side lights cannot be 
carried, have ready at hand the coloured lights, 
as provided in art. 7, or & lantern with a red 
and green glass, as described in paragraph (a) of 
this article.’ By a series of Orders in Council 
that article has been suspended, and remains so 
suspended up to the present time. The first of 
these Orders in Council, dated the 24th March 
1880, I will advert to immediately. It is 
agreed by the counsel on both sides that 
there are subsequent Orders in Council in 
the same terms as the first, and therefore 
I will confine myself to dealing with the first. 
By it the operation of art. 10 of the present 
Regulations for Preventing Collisions was sus- 
pended, and in lieu thereof, and in substitution 
therefor, the 9th article of the Regulations for 
Preventing Collisions a6 Sea 1863 was to continue 
and remain in force for a certain period. Now, then, 
what is the effect of that Order in Council? Dr. 
Phillimore, on behalf of the plaintiffs, the owners 
of the steam trawler, has contended that it sub- 
stituted for the lights provided by sub-section (d) 
of art. 10 of the new regulations the one 
bright light mentioned in art. 9 of the old 
regulations, which bright light was undoubtedly 
carrried by the Achievement. Certainly, that 
is an argument which is deserving of very serious 
consideration, and to which I have given all the 
weight I think I ought to give, though I have not 
allowed that argument to prevail with me. The 
conclusion to which I have come is, that the Order 
in Council does nof substitute the one bright 
light mentioned in art. 9 of the old regulations 
for the lights prescribed by sub-sect. (d), art. 
10, of the new regulations. The view I take of 
the matter is this: I think the proper view of the 
Order in Council is, that art.9 of the old regu- 
lations is, by the Order in Council, substituted 
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for art. 10 of the new regulations in so far, and 
in so far only, as art. 9 applies to any particular 
case, and that where art. 9 cannot be applied, 
art. 10 is suspended, and nothing is substituted 
for it. If that is the right view of the matter, 
then I think that in this case art. 3 of the new 
regulations comes into operation. Is this trawler 
to blame for not carrying side lights? I think it 
is impossible to say that she was stationary. She 
was not stationary as a matter of fact, and in my 
opinion not stationary within the meaning of the 
word as used in the regulations. She had fourand 
a half knots on her over the ground, and, what is 
more important, two and a half knots through the 
water. The Elder Brethren, whose opinion I have 
taken on this point, think she cannot be considered 
as stationary. But further, when one looks at the 
second paragraph of art. 9 of the old regula- 
tions, it appears to me to apply, and to have been 
intended to apply, only to vessels which are prac- 
tically stationary. The light required is the 
light prescribed for vessels at anchor, and I think 
the article is only applicable to vessels at anchor, 
or, at the utmost, to vessels drifting withont way 
through the water. If that be the right con- 
struction, what follows? It follows that the 
Achievement was not carrying the proper lights. 
Whether that conduced to the collision is a 
matter which I have not to determine. The 
question is, might not the absence of the side 
Lante have contributed to the collision? Now, 
what are the facts? I have already said that 
there was a bad look-out on board the steamer. 
There was, however, an officer on the bridge, but 
he also was keeping a bad look-out, because he 
did not see the Achievement’s light until a dis- 
tance of from a quarter to half a mile. If the 
trawler had been carrying the side lights, which 
I have held she ought to have carried, that officer 
would, in all probability, having regard to the 
relative position of these two vessels, have seen 
the red light as soon as he saw the white light. 
Seeing a red light in such a position, ordinarily 
an officer would at once give the order to port, 
which, in this case, is not done till later. He does 
not then do that, but waits until he can make out 
the meaning of the single white light. It is 
therefore probable that, had he seen a red light, 
he would have ported earlier and in sufficient 
time to have avoided a collision. In conclusion, 
it appears to me that, having regard to all the 
circumstances of this case, not only is i$ possible, 
but probable, that this collision might have been 
avoided if a red light had been visible, and I 
therefore hold both these vessels to blame. 


From this judgment the plaintiffs appealed. 


Dr. Phillimore (with him Bucknill), for the 
plaintiffs, in support of the appeal.—Under the 
circumstances of this case the Achievement was 
bound by the provisions of art.9 of the Regula- 
tions for Preventing Collisions at Sea 1863. She 
acted in accordance with that article by exhibit- 
ing a white light, and therefore should not be held 
to blame for this collision. If, however, art. 9 
does not cover the case of a trawler, then she is 
bound by the common law only to exhibit such 
a light as shall warn other vessels in sufficient 
time of her presence. If so, the white light 
carried would answer that purpose. It is, however, 
submitted that art. 9 does cover trawlers, 
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because it is unreasonable to suppose that the | If so, it is submitted that two knots does not 


Legislature, when specifically enacting with regard 
to fishing vessels, should have so enacted as to 
exclude trawling, one of the principal modes of 
fishing, from the operation of the article. It is 
submitted that art. 9 is to be construed by 
reference to art. 10 of the Regulations for 
Preventing Collisions at Sea 1880: 

Attorney-General v. Lamplough, 38 L. T. Rep. N. S. 

87; L., Rep. 3 Ex. Div. 227. 

Art. 10 lin terms deals with “a trawler at 
work," when therefore art. 9 was substituted 
for art. 10, it is to be assumed that art. 9 
was meant to cover the case of a trawler at work. 
According to art. 9 fishing vessels when 
“attached to their nets and stationary” are to 
carry a bright light. Inasmuch as a trawler 
cannot work without some way on her, the word 
“stationary” should be construed to mean sta- 
tionary so far as is consistent with carrying on 
the work of trawling. It is a matter of common 
knowledge that trawlers, when fishing, go with 
the tide. It is therefore necessary that trawlers 
should have way over the ground. It is also 
obvious that trawlers, incumbered with their 
nets, must be under some command, and in order 
to be so it is necessary that they should have 
some way through the water, in order to give 
themselves steerage way and otherwise to enable 
them to manceuvre. Having regard to the fact 
that this must have been within the knowledge of 
those who framed this article, it is to be presumed 
that in using the word “stationary” they could 
not have meant a total absence of motion, the 
effect of which would be to prevent trawl fishing 
altogether. According to Dr. Lushington and 
the Irish Court of Appeal the word is to be 
defined as meaning such way through the water 
as will give the trawler steerage way : 

The Robert and Ann v. The Lloyds, Holt’s Rule of 

the Road, p. 57 (a) ; 
The Edith, L. Rep. Ir. 10 Eq. 345. 


(a) This was a case tried by Dr. Lushington in which 
it was necessary for the court to consider the meaning of 
the word “ stationary ’’ as used in art. 9 of the Regula- 
tions for Preventing Collisions at Sea 1863, although 
ultimately the decision was based on other grounds. 
The observations of the learned judge on this subject are 
contained in his address to tho Elder Brethren and are 
as follows: These are the pressing words, ‘ attached to 
their nets and stationary shall exhibit a bright white 
light. The argument of Her Majesty's Advocate 
upon this is somewhat to this effect: ‘Thisis not a 
case where you ought to have carried a white light at 
all, but it is à case in which you ought to have carried 
coloured lights ; and if itis a cage in which you ought to 
have carried coloured iights, you did not do it, and are 
therefore to blame.’ But I should wish to bring to your 
very particular consideration the meaning of these worda, 
* attached to their nets and stationary.’ Do you con- 
sider, in ordinary circumstances, a fishing vessel, having 
the trawl attached to it, generally speaking isin a state of 
locomotion or stationary? And if you should be of 
opinion that when a vessel is simply dredging, or scarcely 
in motion, or only that degree of motion which is indis- 
pensably necessary to fishing, are youof opinion that the 
circumstances of this case are different? I should observe 
to you that the circumstances of this case require con- 
sideration, and they were very properly brought to your 
attention by Her Majesty’s Advocate, for he said, and 
truly eaid, that in the petition it was stated that the 
smack was dragging her trawl gear and going through 
the water at the rate of about one knot per hour, under 
mainsail, foresail and jib, and that she had at that time 
the tide running in the direction mentioned. A very 

mportant question is, first, whether you are of opinion 
hat she wae stationary within the meaning of this 


exceed this limit. It is also submitted that the 
fishing vessels referred to in art. 9 belong to 
three distinct categories, viz., vessels at anchor, 
vessels attached to their nets, and vessels 
stationary. If so, the Achievement being un- 
doubtedly attached to her nets, it becomes unne- 
cessary to consider whether she was alsostationary, 
and there has therefore been a proper compliance 
with the article. Even assuming there to have 
been a breach of the regulations, it could not 
possibly have conduced tothe collision, seeing that 
it has been proved that there was a bad look-out 
on board the steamer. 


Hall, Q.C. and W. R. Kennedy, for the respon- 
dents, conira.—Having regard to the fact that 
art. 9 prescribes a white light for vessels 
attached to their nets and stationary, and that 
vessels at anchor are directed to carry a white 
light, it is to be assumed that vessels when 
* stationary" are meant to be in much the same 
position as vessels at anchor. A vessel when 
attached to her nets and stationary would both 
be incumbered with her nets, and also out of 
command, hence she is to carry that light which 
will indicate to other vessels that she is to be 
looked upon as equivalent to a vessel at anchor, 
and incapable of manceuvring to keep out of their 
way. It is therefore submitted that stationary 
means, if not absence of motion over the ground, 
nothing more than motion with the tide. To give 
it any wider definition, is to do violence to its 
meaning. Even assuming it to cover some slight 
way through the water, the two knots in the 
present case are excessive. Tho argument that 
art. 9 covers three distinct conditions of fishing 
vessels is negatived by the language of the 
article, the first conjunction being “or,” snd the 
second “and,” which shows that the words 
“attached to their nets and stationary ” are to be 
read together. With regard to the breach of the 
regulations not possibly conducing to the collision, 
it is submitted that it is not sufficient to prove 
merely that there was a bad look-out. 


Brett, M.R.—In this case there was a collision 
between the steamer Dunelm and the steam 
trawler Achievement, and it is exceedingly clear, 
and is not otherwise contested, that the steamer 
was in the wrong. The only quostion is, whether 
the Achievement was also to blame. At the time 
of the collision this steam trawler was in the act 
of fishing with her trawl net, and had her trawl 
net down, and being in that position she had a 
globular white light on her mast, and she had not 
any red or green side lights. The first question 
is, whether, being in that state as to her lights, 
she committed a breach of any rule that was 
imperative upon her. Another question is, under 
what rule, if any, would she be? This collision 


section; and secondly, if you should be of opinion that 
the objection raised by Her Majesty’s Advocate is well 
founded, then whether it was tho occasion of the collision 
or not.” It is to be noticed that one of the two ques- 
tions left by Dr. Lushington to the Trinity Masters is 
whether in their opinion the smack was stationary within 
the meaning of this section. The result of this would 
appear tobe that he left to the Trinity Masters what 
was really a question of law for the court. It would be 
for the court to interpret the meaning of “ stationary," 
and then to ask the Trinity Masters, as the Court of 
Appeal in the above case have done, was the trawler 
exceeding or not the speed sanctioned by the court’s 
definition of stationary —Ep 
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took place after the Order in Council promul- 
gating the regulations of 1880, in which regula- 
tions when originally published, there was an 
art. 10 which dealt with trawlers. But by & 
subsequent Order in Council this art. 10 was 
suspended, and art. 9 of the regulations of 
1863 was substituted in lieu of art. 10. Hence 
Dr. Phillimore argued that we ought to construe 
art. 9 by what was in art. 10. That is con- 
trary, to my mind to the proper rules of construc- 
tion. We have to construe art. 9 as if we had 
to construe it the day after it was enacted. 
What I mean is this, that we are to take oub of 
the regulations art. 10, and read into it, as if 
it were there, the old art. 9. Therefore, the 
code of regulations under which this vessel was 
at the time of the collision, was the Order in 
Council promulgating the regulations of 1880, as 
if that Order in Council bad been published with 
all the articles in it except art. 10, art. 9 being 
in its place. That being so, was this steam 
trawler within art. 9? I mean, is she the sort of 
vessel that could be within art. 9? There is 
also the question whether, under the circum- 
stances, she ought to have acted under art. 9 
or under urt. 3, which latter article would be 
applicable to her as a steamer under way. Prior 
to the Order in Council substituting art. 9 for 
art. 10 fishing of different kinds was well 
known. Thero was fishing with drift nets, fish- 
ing withont nets at all, and fishing with trawls. 
The vessels with drift nets, trawl nets, &c., were 
all vessels attached to their nets. Now we 
must assume that those who had to legislate on 
this matter, knew the way in which the fishing 
trade was carried on. They knew, therefore, that 
these vessels fished with their nets attached to 
them, and so when they use the words “attached 
to their nets" is seems fo me obvious that they 
meant toinclnde vessels attached to trawling nets 
just as much as to any other nets. They make no 
distinction between the nets. Therefore I think 
it perfectly clear that trawlers, which at the date 
of the Order in Council were principally sailing 
vessels, were meant to come within the rule. 

But it is not under all circumstances that a fish- 
ing vessel is allowed to carry the light prescribed 
by that rule. A fishing vessel can only carry the 
white light when at anchor or attached to her 
nets and stationary. If she is not under those 
particular circumstances, she is an ordinary sea- 
going vessel, and, if under way, she must carry 
the red and green side lights; and, if at anchor, 
the prescribed white light. With regard to a 
steamer, which was the case here, there is nothing 
in art. 9 to exclude her if she is a fishing vessel 
and is attached 1o her nets and stationary. If 
she was within that category, then she must show 
the white light required by that article. There- 
fore the matter is reduced to this: Was this 
steam trawler, at the time when the collision 
took place, a vessel within the limits of art. 9, so 
that it was her duty to show a white light, or was 
she outside that article? If she was not within 
the article, it follows, as a matter of course, that 
she was a steamer under way, and ought to have 
carried the red and green and masthead lights. 
Therefore, in this particular case, the question is, 
whether the trawler was a steamer under way, Or 
whether she was a fishing vessel attached to her 
nets and stationary. That leads me to the con- 
struction of art. 9. Itcertainly isa difficult one 


to construe. My view of an Act of Parliament 
—and these regulations are equivalent to an Act 
of Parliament—which is applicable to a large trade 
or business is, that it is to be construed, if possible, 
not according to the strictest and nicest rules of 
interpretation, but that it is to be construed in & 
reasonable way with regard to the trade or busi- 
ness with which the Act is dealing. It seems to 
me impossible to suppose, and it would be wrong 
to assert, that those who have to legislate with 
regard to a large trade or business, should be sup- 
posed to have so legislated as to prevent that 
trade or business from being carried on, unless 
one is forced to come to such & conclusion by the 
language used; and then that could only be by 
the most extraordinary inadvertence of tbose who 
legislate. With regard to this article, it is first 
of all enacted as to fishing vessels at anchor— 
that is, when they are not fishing—that they 
are to carry a white light. Then thereis an 
enactment as to fishing vessels “ attached to their 
nets and stationary,” so that “stationary” is not 
equivalent to being at anchor. Fora vessel to be 

at anchor,” it is not necessary that there should 
bean anchor down. For instance, a vessel made 
fast to moorings has no anchor down, and yet 
nobody would say that she was not at auchor. 
So again with fishing boats which are brought up 
by dropping overboard an exceedingly heavy 
piece of stone. They are “at anchor,” though 
not attached to an anchor. Therefore the differ- 
ence between being at anchor and attached 
to their nets and stationary means that they 
are not exactly in the same state. To my 
mind the words “attached to their nets and 
stationary” are meant to be applicable at a time 
when the vessels are fishing; because, as every 
one knows, vessels when fishing are attached to 
their nets. They are not then under way ; that is, 
they do not enjoy the same liberty of movement 
as they would when under way. They are then 
much more like a vessel at anchor than like a 
vessel under way. They have not the same com- 
mand over themselves. Should it become neces- 
sary for them to go forward they could not easily 
do so on account of the weight of their nets, 
especially so in the case of trawlers. Assuming 
them to be steamers, if they backed, they would 
back into their own nets, and their screw or 
paddles would become hopelessly entangled in 
them, Therefore they are in an extremely help- 
less state. So if a sailing vessel wore round to 
avoid some obstruction she would be into ber own 
nets. If she tacked considerably she would also 
do damage. Therefore these vessels when attached 
to their nets are much more like vessels at anchor 
than they are like vessels under way, and it was 
for that reason, no doubt, that provisions were 
enacted with regard to them whilst they were 
fishing, which would distinguish them from 
vessels under way. Again, with regard to vessels 
approaching them, if they, while thus crippled, 
were to carry the same lights that a vessel does 
when she is under way and in full command of 
herself, they would mislead other vessels, which 
would suppose that the fishing vessel was under 
way and would act accordingly. If another vessel 
wanted to go astern of a fishing vessel she would 
have a right to ateer on the assumption that the 
fishing vessel was going forward. Butthe fishing 
vessel would be practically stationary, and hence 
the other vessel would go a great deal too close to 
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ther and would probably cut her nets. There ere 
positions in which a fishing vessel, if she is within 
the rule for vessels under way, would be bound to 
give way to other vessels, although in her crippled 
State she could not do what the rule stated ought 
to be done. ‘That to my mind shows that this 
article was meant to apply to fishing vessels when 
fishing. What then is the meaning of the word 
“stationary?” It hasbeen argued that it must 
mean mathematically stationary. It seems to me 
that that cannot be so in a tideway unless the 
vessel is anchored, A vessel must go with the 
tide unless she is so managed that with her 
head turned to tide she exactly counteracts the 
tide—a thing almost impossible to do for five 
consecutive minutes. Therefore that cannot be 
the meaning. Then it was suggested that it 
means that the vessel must not have any way 
through the water. But it is told us by our 
assessors that the mode of fishing in the case of 
drift nets and trawlers is for the vessels to go 
with the tide and not against it. If that be true, 
and the vessel has no way through the water, she 
cannot steer at all. There may be no harm ina 
vessel not having command of herself in a per- 
fectly calm sea, but assume there is some sea on, 
and vessels do fish in what is not exactly a calm 
sea, she would, under those circumstances, be in 
manifest danger. How is a vessel then to fish? 
She cannot be aimlessly wandering about from 
one side to the other, into her nets and then out 
of them, and all the time with no command over 
herself. Ii makes the thing impracticable. If it 
was meant that she was to have no way through 
the water, the Legislature might just as well have 
said at once that she must not fish at al). What, 
then, is the use of the white light if by the 
hypothesis the vessel cannot fish at all? There- 
fore it seems to me clear that the word “ sta- 
tionary " cannot mean mathematically stationary, 
that is, going by the land and not by the tide; 
neither can it mean that the vessel is to have no 
way on her through the water. I agree that itis 
a strong word, and the Legislature must have 
meant to hold the case very strongly indeed. If 
a vessel is more in the condition of being a vessel 
under way than at anchor, then she would mislead 
other vessels if she showed a light which is 
intended to show that she is a vessel at anchor. 
The result, therefore, is, that we must so construe 
this word “stationary” as to mean that the 
vessel is not in fact stationary, though at the 
same time I think that we are bound to give the 
fullest effect to so strong & word as “ stationary." 
It must mean that the vessel is to have some way 
through the water. How far can one go so as to 
make trawling practicable in allowing the vessel 
to have way through the water, and yet at the 
«ame time give the fullest possible effect to the 
word “stationary P" Upon the best consideration 
that we can give toit, I think what we must say 
is this, that she must not be going faster than 
4s necessary to keep herself under command 
while attached to her nets. It will follow 
from that, that it will not be sufficient for 
fishermen to say, “ We were only going so fast as to 
enable us to fish with the best advantage and 
effect,” because it may be that a fishing vessel 
may desire to go faster than I have fixed as the 
limit, for the purpose of coming to the fish faster 
and so catching more fish in a given time. Trawl 
fishing is usually slow because the net is on the 
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ground, and if the vessel goes too fast’ the net woald 
get torn. But suppose the weather to be such 
that a vessel cannot fish without going faster than 
is necessary to keep her under command. It is 
very possible that there may be weather which is 
go strong that if vessels fish they must go faster 
than is necessary to keep them under way. That 
would be more so in the case of a sailing vessel 
than in the case of a steamer; but ifit is so, they 
must, according to what I have laid down, neither 
fish at all, or if they do, they must in the case of 
a sailing vessel show the red and green lights, and 
in the case of a steamer show the red, green, and 
masthead lights. Whether in any particular case 
a vessel is going faster than is necessary to keep 
herself under command is a matter of evidence 
and almost invariably a question for the assessors, 
although it is perfectly clear that if a trawler was 
going nine knots through the water we would not 
want the assessors to tell us that that was exces- 
sive. 

The evidence in this case I take to be, that 
the trawler with her trawl on the ground was 
going at two knots an hour through „the water, 
which with the two-knot tide would give her four 
knots over the ground. The test, to my mind, 18 
not the speed over the ground, but through the 
water, and in this case the trawler's speed through 
the water was two knots, We have therefore asked 
our assessors this question: “ Was the Achteve- 
ment, assuming she was going two knots an hour 
through the water, going faster than was neces- 
sary to enable her to keep herself under command 
whilst attached to her nets ?" They say that she 
was. She therefore was not within art. 9, and 
was within art. 3. Instead, therefore, of having 
only & white light, she ought under the circum- 
stances to have carried the red, green, and mast- 
head lights. Hence she is to blame, unless another 
proposition which was put forward can be main- 
tained, which was, that although she had infringed 
the regulations, yet, under the circumstances, it 
was not possible that the infringement could 
have conduced to the accident. It is sufficient 
for me to say that in this case it is impossible to 
accept such an argument, because the officer in 
command of the steamer, only seeing the trawler's 
white light, would be induced to act differently 
from what he would have done had the trawler 
carried the lights which would have shown that 
she was a steamer under way, and if the absence 
of those lights might have induced the officer to 
act differently, then the infringement of the regu- 
lations cannot be excused. This is not like the 
case to which the proposition was referred when 
it was enunciated, namely, that where one vessel 
was on the starboard side of the other, and that 
other vessel has got a green light but nota red 
light, it is useless to charge her with a breach of 
the rules for not exhibiting a red light, because, if 
she had had twenty lights on the port side, no one 
on the approaching vessel could have seen them, 
and therefore its absence could make no difference. 
But this is not anything like that case. The 
stric interpretation that we have had to put 
upon this rule will make it very difficult for 
trawlers, ab any given moment, to know what 
they are to do, because, if they are within art. 9, 
they do wrong to carry the red and green lights, 
and if they are outside art. 9, then they do 
wrong in carrying the white light only. There- 
fore persons in charge of trawlers will have to do 
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what sailors often have to do, they will have to 
solve a most difficult problem, and be always ask- 
ing themselyes: “ Am I going faster than 1 ought 
with onlya white light? If so, I must put up 
my red and green lights. If I am not, I must 
put up the single white light and immediately 
take down the side lights." That is the difficulty, 
but it is one which we cannot help. We have 
tried to define as fairly as possible the meaning 
of this Act of Parliament. A larger definition, 
to my mind, would have beenon the whole more 
desirable, but I do not see any way to construe the 
word “stationary” in any largersense than we have 
done. Therefore I think that, while not agreeing 
with the reasons of the judgment of the court 
below, we must come to the same conclusion and 
dismiss this appeal. How the costs of this appeal 
are to be borne will have to be considered. The 
question arises, whether the case comes within 
the rnle that, where both parties are to blame, 
each party pays his own costs; or whether, the 
appeal being dismissed, the appellants should pay 
the costs. 


Bowen, L.J.—I am of the same opinion. I 
agree entirely with the reasons given by the 
Master of the Rolis for his exposition of the 
regulations, and I only add a few words because 
this is, to my mind, a most important matter. 
In the first place, I should wish most emphati- 
cally to call the attention of the Board of Trade 
to the necessity of dealing in some efficient way 
with traw) fishing. For myself, I have neither 
the necessary experience nor the desire to formu- 
late an opinion as to whether or not the white 
bright light should be legalised for trawlers under 
all circumstances. If it is that a conflict of 
opinion rages upon the subject, I do not wish to 
express any opinion other than this, that some 
clear and definite line ought to be taken with re- 
gard to trawlers, because at the moment the 
existing legislation is nothing better than a trap 
for trawlers. I agree with the Master of the 
Rolls in saying that we should have been glad to 
have laid down some express guidance for trawlers 
if we could have done so without doing violence 
to the meaning of the word “stationary,” so that 
those in charge of trawlers might know what 
lights to carry, without having to exercise a diffi- 
cult judgment at each particular moment as to 
the exact pace at which they are moving through 
the water. I therefore trust that the Board of 
Trade will not leave trawlers any longer in their 
present position. (a) 


(a) We find on reference to the recent Regulations of 
1884, issued subsequently to this decision, that no special 
provision is made for trawlers of over twenty tons when 
engaged in fishing. The result is, that they are bound 
by art 10 (a) to carry the ordinary lights of a vessel 
under way. Art. 10 (a) directs that ‘ All fishing vessels 
and fishing boats of twenty tons net registered tonnage, 
or upwards, when under way and when not required by 
the following regulations in this article to carry and 
show the lights therein named, shall carry and show the 
same lights as other vessels under way." Inasmuch as 
a trawler is and must be under way when engaged in 
fishing, and as none of the subsequent regulations in 
art. 10 provide for trawlers, the result is that trawlers 
will be bound to exhibit the lights of a vessel under way. 
Hence all the duties of a vessel under way will be 
thrown upon trawlers under circumstances which will 
render it almost impossible for them to efficiently 
discharge those duties. The disastrous results of casting 
this heavy burden upou trawlers when incumbered by 
their nets cannot be more forcibly described than in the 


As regards the construction we are putting 
upon art. 9, it seems to me to come to this: 
Steam and sailing trawlers, within art. 9, are 
only intended to carry a white light if they 
come within the rather difficult definition of 
either being at anchor or attached to their nets 
and stationary. What is the meaning of “attached 
to their nets and stationary?” The nets must 
be supposed to be out, or else the vessels would 
not be attached to their nets. The words 
“and stationary” must therefore mean some- 
thing additional. Iagree with the Master of the 
Rolls, when he says that we must construe the 
article from a business point of view, just as one 
would construe an Act of Parliament with refer- 
ence to a matter of science, art, or law. It is the 
subject-matter which gives the colour to the 
words used in an Act of Parliament. The first 
thing to be observed of this article is that the 
fishing vessels which are dealt with are fishing 
vessels at anchor; that is to say, vessels which 
are attached to the land, and do not move with 
the water. Then there is the other class of 
vessels which are dealt with, which are vessels 
moving with the water. They are vessels which 
rest upon the water as distinct from resting on 
theland. Ido not think the word “stationary " 
is exactly antithetical to “ under way," but thin 
it means substantially keeping the same spot or 
station, and only moving about so much as is 
consistent with fishing. This leads me directly 
to the test given by the Master of the Rolls. 
The vessel must have a certain motion with the 
tide if she is going with the tide, and moreover 
she must have a certain motion through the 
water for the purpose of keeping herself under 
command, and for the necessary purpose of 
managing her nets. But that is all. If she is 
doing more than that she is locomotive, and nob 
stationary. No doubt it is a difficult question of 
fact to say whether a vessel is really stationary 
according to this popular and seafaring term, but 
I think it cannot be doubted that a vessel travel- 
ling two knots through the water is not stationary. 
In conclusion, I cannot help thinking that the 
exposition of the law by the Master of the Rolls 
is the same exposition, though couched in different 
language, as that of the Court of Appeal of 
Ireland in the case of The Edith (ubi sup.), 
and that it is not at all inconsistent with 
what has been laid down by Dr. Lushington 
in the case of The Robert and Ann v. The 
Lloyds (ubi sup.). 


Fry, L.J.—I concur in the judgments pro- 
nounced by my learned brethren. The question 
turns upon the meaning to be given to a few 
words in art.9 of the old Regulations for Pre- 
venting Collisions. The words are “fishing 
vessels and other boats, when at anchor, or 
attached to their nets and stationary, shall 
exhibit a bright white light.” What is the mean- 


above language of Brett, M.R. Theonly possible advan- 
tage of this new state of things over the old is, that the 
duties of persons in command of trawlers, however 
difficult it may be to perform them, is clear and obvious, 
whereas under art. 9 of the Regulations of 1863, as 
above interpreted by the Court of Appeal, it would be 
in all cases necessary for them to exercise a difficult 
judgment at each particular moment as to the exact 
speed at which their vessel was moving throngh the 
water, before they could know what lights they were 
bound to exhibit.— Ep. 
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ing of the word “stationary?” Dr. Phillimore 
asks us to read “and,” which precedes the word 
“ stationary,’ as "or," so as to hold that the 
article applied either to fishing boats at anchor, 
or attached to their nets or stationary. But it is 
obvious that such a construction would do 
violence to the language of the article, and would 
be inconsistent with its intention. It appears to 
me that two conditions must be satisfied by the 
meaning to be given to the word “ stationary.” 
In the first place, it must describe a common con- 
dition of fishing vessels. We cannot suppose 
that Her Majesty in Council was legislating with 
regard to an extraordinary and uncommon Con- 
dition of fishing vessels, and requiring an extra- 
ordinary condition of lights. In the next place 
it must express some condition, some state of 
fishing vessels incidental to them when their nets 
are down, and therefore we must find some con- 
dition, some common state offishing vessels when 
they are attached to their nets and stationery. 
That appears to me to be the principle upon which 
the word should be construed, and one which our 
construction satisfies. No doubt the most rigor- 
ous meaning of the word “stationary " is a nega- 
tion of any motion of the vessel with regard to 
the ground; but there is & condition, à common 
and well-known condition of fishing vessels, in 
which they are attached to their nets, and making 
some way over the ground. With regard to the 
other parts of the case I entirely agree with my 
learned brethren, and I do not consider that it is 
necessary for me to add any more. 

Brett, M.R.—As to the costs of this appeal, 
we think that, the reasons for the judgment below 
being in our view incorrect, we ought, under the 
circumstances, to order each party to bear their 
own costs. (a) 

Appeal dismissed. 
Zon e uu 0004 so 8 0 

(a) The rule as to costs where both vessels are held 
io blame was somewhat zooagsly settled in the care of 
The Hector (vol. 5, p. 101; 8 P. Div. 218), where the 
Court of Appeal, following the old practice of the Privy 
Council, decided that where both ships are held to blame 
for a collision each party beara his own coste, both in the 
court below and in the Court of Appeal. This rule 
applies even where the defendant’s ship is held exempt 
from liability on the ground of compulsory pilotage and 
the defendant has not counter-claimed. For instance, in 
The Rigsborg Minde (vol. 5, p. 123; 8 P. Div. 132), 
on appeal from a judgment of Sir Robert Phillimore 
finding the defendants! vessel alone to blame, the Court 
of Appeal held both vessels to blame, but found that 
the defendants were under no liability, as the wrongful 
manceuvre of their ship was caused by the fault of the 

ilot who was in charge of their ship by compulsion of 
aw. Yet notwithstanding the fact that the defendanta 
had not counter-claimed and were therefore entirely 
successful appellants, and notwithstanding that the deci- 
gion of both ships being to blame was due to the fault of 
a person who was not their servant, they were made to 
bear their own costs in both courts. This result of the 
rule would hardly appear to be equitable, and we cannot 
help agreeing with Cotton, L.J. in hia doubts as to 
whether the rule is settled on reason or sound principles. 
According to that learned judge, “ whoever appeala 
ought to get the costs of a successful appeal, and to pay 
the costs of an unsuccersful one." Coats are now in the 
discretion of the judge, and it would seem more con- 
sonant with justice to disregard a rule, even though it 
be old, if its application works injustice. The only 
exception to this otherwise general rule is where tha 
appeal is brought by either party from a decision holding 
both ships to blame, and that decision is confirmed on 
appeal: (cf. The Hector, ubi sup.) In such a case 
the appellant having wrongly occasioned the costa of the 
appeal would generally be made to bear all the costs. 
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Solicitors for the plaintiffs, Ingledew. Ince, and 
Co. 

Solicitors for the defendants, Thomas Cooper 
and Co. 


Feb. 28 and July 30, 1884. 


(Before Brett, M.R., BaGGALLAY and LINDLEY, 
L.JJ., assisted by TRINITY MASTERS.) 


Tur Cry or CHESTER. (a) 
ON APPEAL FROM BUTT, J. 


Salvage—Damage to salving ship—Demurrage— 
Evidence—Separate award for injuries sustained 
—Registrar and merchants. 

In a salvage action evidence of the specific injuries 
sustained by the salwing ship and the cost of 
repairs thereof, and of demurrage during repairs, 
was tendered in the Court of Admiralty, and 
rejected. 

Held, in the Court of Appeal (Baggallay and 
Lindley, L.JJ., that the judge is bound to re- 
ceive such evidence, and to include the loss shown 
in his award, except in cases where such evidence 
is immaterial by reason of the property saved 
being too small in value to satisfy such loss, or 
by reason of the services being so trifling as to 
vender it unjust that the loss sustained by the 
salvors should be borne by the owners of the 
salved property, or where from other circum- 
stances it is obvious that the court cannot give an 
amount sufficient to cover the loss; but, per Brett, 
M.R., that the admission of such evidence is en- 
tirely in the discretion of the judge, subject to his 
award being reviewed by the Court of Appeal in 
the event of its being shown that the rejection of 
the evidence improperly affected the amount of the 
award. (b) 


Tuis was an appeal by the plaintiffs in a salvage 
action froma judgment of Butt, J. delivered on 
the lst May 1883, by which he awarded 45001., to 
the owners of the Missouri, the salving vessel, 
5001. to the master, and 15001. to the crew, making 
in all a total of 65001. 

The facts of the salvage service were as 
follows :— 

The steamship City of Chester, belonging to the 
Inman line, and of 2713 tons nett, while on a 
voyage from New York, with 111 passengers on 
board, was sighted in the Atlantic Ocean, flying 
signals of distress, cn the 10th March 1883, by 
those on board the steamship Missourt. The 
Missouri was & steamship of 5146 tons gross, 
bound from Boston to Liverpool, with a general 
cargo and five passengers. On the Missouri 
coming up with the City of Chester it appeared 
that her crank shaft had broken down four days 


occasioned by his appeal. In the present case, however, 
the Court of Appeal has disregarded the exception and 
enforced the general rule, apparently on the ground 
that the appeal, although dismissed, was brought from & 
decision which, though right in fact, was wrong 1n law. 
—En. 
(a) Reported by J. P. ASPINALL and F. W. BAIXES, Esqrs,, 
Barristers-at-Law, 

(b) Inan American salvage case, The Colon (18 Blatchf. 
C. Ct. 277), we find that evidence was given of the specino 
injuries and losses suffered respectively by the owners of 
the salving ship and by the owners of the cargo laden on 
board the salving ship, and that the court made specific 
awarda in respect of such losses in addition to & sum 
awarded as salvage proper.—ED. 
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previously, and that she was in need of assistance. 
The Missouri thereupon took the City of Chester 
in tow, and on the 12th March towed her into 
Halifax harbour, a distance of 229 miles. During 
the towage there was a heavy sea running, and 
the Missouri's bitts were carried away, her crank 
shaft was injured, and she was considerably 
strained. At the time the City of Chester was taken 
in tow, she was in the track of steamers, and 
had signalled to several for assistance, one of 
which, tho Suevia, had towed her for twenty-four 
miles, ou the 6th and 7th March, and had then 
left her on the ground that her coals were running 
short. 

On the 14th March the Missouri left Halifax, 
and arrived at Liverpool on the 27th. 

The value of the Missouri was 83,0001; of 
her cargo and freight, 104,0471.; of the City of 
Chester, 9,0001.; sand of her cargo and freight, 
89,5351. 

The plaintiffs in their statement of claim 
claimed such an amount of salvage as to the 
court should seem just, and if necessary a reference 
to the registrar, assisted by merchants, to 
determine the amount of damage sustained 
by the Missouri while rendering the service, it 
having been therein previously alleged that 
the Missouri had sustained damage, and that in 
consequence thereof she had to be repaired at 
Liverpool. 

The allegations in the statement of claim with 
reforence to the damage sustained by the Missouri 
were as follows :— 

She had a list of several degrees during the voyage. 
Her hull and engines were considerably strained and her 
hawsers damaged. She also sustained damage when the 
starboard bitts were torn away, and to her jigger mast. 
The Missouri arrived in Liverpool on the 27th March 
1884. She was then docked and surveyed, and it was 
found as the fact was that the straining to her hull and 
engines during the towage had been so great that it was 
necessary to put her into graving dook, to take out her 
after orank shaft, and to give her a thorough overhaul 
andrepair. The repairs are now in progress, and according 
to the best estimation that can be made will cost from 
20001. to 25001., and will detain the vessel, whose ordinary 
demurrage rate is 1281. 13s. per day, thirty days, and the 
total cost for damage and demurrage will be from 59001. 
to 64001. 

A number of passengers were engaged to proceed by 
the Missouri on her next voyage to Boston, but in conse- 
quence of the detention of the Missouri it became neces- 
Bary to engage passages for them in other vessels at an 
expense to the owners of the Missouri of 1071. 5s. 3d. 

The action came on for hearing before Butt, J., 
Ped by Trinity Masters, on the 30th April 

During the course of the plaintiffs' case evidence 
was given of the fact that the Missouri had been 
generally strained, that her crank shaft had been 
injured and that her engines had been loosened. 
Evidence was then tendered by them of the specific 
particulars of the injuries sustained by the 
Missouri, and of the fact that the cost of the re- 
pairs rendered necessary by the salvage services 
amounted to between 20001. and 25001., and that 
in consequence of such repairs the Missouri was 
detained thirty days, which, takiag the demurrage 
rate to be 128}. 13s. a day, occasioned a loss of 
about 3900L, making a total actual loss of over 
60002. 

The learned judge refused to receive thia 
evidence, or to direct a reference to the registrar 
and merchants to ascertain the amount of loss 


sustained both by reason of the injuries done to | his own property. 


the Missouri and by reason of her detention for 
repairs. The reasons for his decision appear in 
the judgment of Baggallay, L.J. In the conclusion, 
the learned judge awarded the sum of 6500L, of 
which he apportioned 45001. to the owners of the 
Missouri and the remainder to her master and 
crew, without making any specific apportionment 
in respect of the injuries sustained by the salving 
ship. 
From this decision the plaintiffs now appealed. 
Russell, Q.C. and Dr. Phillimore for the appel- 
lants, the plaintiffs—The award of the court 
below should be varied for two reasons: because 
the sum awarded is inadequate, and because the 
learned judge improperly refused to admit evi- 
dence to prove the damage sustained by the 
salvors’ ship while rendering the services and the 
consequential loss by demurrage. Salvage should 
be a full and adequate reward for services 
voluntarily rendered and successfully performed. 
How can that be given unless the court will allow 
itself to be informed what the services actually 
cost the salvorsP If a sum is given insufficient 
to recoup the salvors for the expenses sustained 
by them in rendering the services, as is the case 
here, there is no salvage reward at all. The 
s&lvors should be put in the same position as 
they were before the services, and should receive 
a reward in addition. If the present award is 
allowed to stand, the salvors are actually out of 
pocket. A reward necessarily means something 
over and above the outlay expended. To hold 
otherwise would cause shipowners to instruct 
their captains not to salve. This question has 
already been decided iu favour of the appellants’ 
contention by the Privy Council, and by Sir 
James Hannen in the Admiralty Division : 
The De Bay, 5 Asp. Mar. Law Cas. 156; 49 L. T. 
Rep. N. S. 414; L. Rep. 8 App. Cas. 559 ; 
The Sunniside, 5 Asp. Mar. Law Cas. 140; 49 L. T. 
Rep. N. S. 401; 8 P. Div. 137. 
It has been the practice of the Admiralty Court 
since 1829 to refer the assessment of the actual 
damage sustained by the salvors to the registrar, 
and to add the amount so found to the award: 
The Oscar, 2 Hagg, 257; 
The Salacia, 2 Hagg. 262; 
The Jane, 2 Hagg. 344; 
The Saratoga, Lush. 318 ; 
The Albert, 33 L. J. 191, Ad. ; 
The Mudhopper, No. 4, 4 Asp. Mar. Law Cas. 103 ; 
40 L. T. Rep. N. S. 462; 
The Silesia, 4 Asp. Mar. Law Cas. 338; 43 L. T. Rep. 
N. S. 319; 5 P. Div. 177; 
The Crown, Pritchard's Admiralty Diyest, 


. 842 

The Demetrius, Tb. p. 847 ; 

The Bentinck, Ib. 858 ; 

The Leda, Ib. 863 ; 

The Gladiator, Ib, p. 827. 
The present Rules of the Supreme Court do 
require particulars of damage to be set out in 
the statement of claim. Evidence of them there- 
fore must be admissible. 


Webster, Q.C. and Myburgh, Q.C. (with them 
Bucknill) for the respondents).—Salvage operations 
are undertaken for better or for worse. To com- 
pensate salvors for the risk of being unsuccessfu 
and perhaps sustaining damage to their own ship, 
the court gives very large awards where the 
salvage is succeseful. In view of these large 
awards, the salvor takes the chance of injuring 
Cases certainly exist where 
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small current expenses such as the cost of 
broken hawsers, coal, &c., have been referred to 
the registrar and merchants. But they are 
direct injuries arising from the services during 
the towage. [Bzzrr, M.R.—What do you say if 
an injury to the shaft is discovered during 
the towage?) Evidence might be given of the 
injury, but not of the cost of repairs. The case 
of The Martha (8 Hagg. 434) is opposed to the 
contention that the damages sustained should 
be first paid for, and then a reward added to 
that. The salved are not insurers, and there is 
no case which lays down this principle of 
indemnity contended for. As to the authority 
of The De Bar (ubi sup.) it is not binding upon 
this court, and it is submitted that the prin- 
ciple of that decision is incorrect. Tbe follow- 
ing authorities support the respondents’ con- 
tention: 

The Enchantress, Lush. 93. 

The Ellora, Lush. 550; 

The Star of India, 4 Asp. Mar. Law Cas. 261; 35 

L. T. Rep. N. S. 407 ; 1 P. Div. 466. 


Dr. Phillimore in reply. 
Qur. adv. vult. 

July 30.—Brert, M.R.—At the hearing of this 
case before Butt, J. she salvors, after giving 
general evidence that the Missouri was strained. 
and her crank shaft injured, claimed, as of right, 
to give in evidence, either before the judge or the 
registrar and merchants, before the decree, the 
specific particulars of the injuries to the ship and 
machinery, and the specific particulars of the 
items of the cost of repairing such injuries, and 
of the estimated time necessary for repairing the 
same and of the consequent loss to the owners in 
the nature of demurrage. Butt, J. declined to 
admit evidence of such particulars either before 
himself or before the registrar and merchants as 
required. He further declined, though required 
to do so, to award any specific sum in respect of 
the injuries to the salvors’ ship, or to her machi- 
nery, but awarded generally to the owners of the 
Missouri, as distinct from the more direct salvors, 
the sum of 45007. The owners of the Missouri 
appealed, insisting upon their right, ex debito 
justitio, to give, either before the court or the 
registrar and merchants before the decree, the 
evidence which they proffered at the trial; they 
insisted that there had been a mis-trial on the 
ground of improper rejection of evidence; they 
insisted that the judge is bound, on being so 
required, in every salvage case to admit such 
evidence, or at all events that he was bound to 
receive such evidence in the present case. Upon 
an appeal brought on such grounds the question 
is not whether the judge ought or ought not in 
estimating salvage award to take into account 
and therefore to receive, evidence of the fact that 
in and by rendering the salvage service the pro- 
perty of the salvors has been injured, but whether 
in such a case as the present tho judge is bound 
before making his decree to hear evidence, either 
personally or through the registrarand merchants, 
of all the specific particulars of such injury, and 
of all the specific particulars of the loss to the 
salvors occasioned thereby. It was argued that 
the judge is bound to receive such evidence in 
every case, and therefore, of course, in this, or if 
not in every case, he was in the present case, 
because the value of the property saved was 
amply sufficient to allow an amount of reward 


j which would cover the losses suffered by the 


salvors in rendering the salvage service. In such 
case it was said the judge is bound to grant an 
amount of reward which would cover such losses, 
and therefore bound to ascertain exactly what 
those losses are. Or it was said he was bound 
to ascertain such losses in order to consider 
judicially whether he would or would not 
grant an amount of reward sufficient to recover 
them. As to all these contentions the answer 
depends upon a preliminary question, namely, 
whether in every case, or in tke particular case 
suggested, the judge is bound to award a sum 
sufficient toindemnify the salvor. For if ke is 
not, and if from other circumstances in the 
case he is righily of opinion that he ought 
not, the proposition that he must hear the 
evidence, which upon the hypothesis has become 
clearly immaterial, is absurd. And an absurd 
proposition is not a principle of law. Now as to 
the first, that isto say, the absolute proposition, 
it is clearly not true. Suppose the loss to the 
salvors by reason of injury to their property, 
the result of using it in the salvage service, is 
equal to or greater than the value of the property 
saved, the award obviously cannot cover such 
loss, otherwise the supposed salvage would be a 
saving of nothing. Then the particulars of such 
loss are immaterial. Suppose it is at the com- 
mencement of, or becomes apparent in the course 
of the hearing, that the loss of the salvors is 
greater than half the value of the property saved, 
it is immediately obvious that the amount to be 
awarded cannot cover the loss of the salvors, 
because even in the case of derelicta the Court of 
Admiralty has hardly ever, under any circum- 
stances, and in no known case of non-derelict has 
ever awarded, as for salvage reward, more than 
half of the value of the property saved. In 
such case again, therefore, the suggested evidence 
is obviously immaterial. It is immaterial even 
for the purpose of obliging the judge to consider 
whether he will or will not grant an amount of 
reward sufficient to cover the loss, because by 
the hypothesis circumstances have made it clear 
that he cannot. 

Then let us consider the more limited pro- 
position. Suppose the danger to the thing 
saved to have been small, though sufficient to 
raise a salvage claim, is it true to say that in 
such a case, if by accident, without fault or negli- 
gence, the property of thesalvor is greatly injured, 
the whole consequence of such accident is, accord- 
ing to the large equity of Admiralty law, to fall 
upon him whose property is saved? Is the mere 
fact that the property saved is sufficient in value 
to allow the claim for injury to the salvor to be 
met, conclusive to oblige the judge, without 
regard to the other circumstances of the case, to 
allow the claim? To say that it is would be con- 
trary to the whole principle of salvage reward, 
and tbe whole long-continued course of its 
administration. The danger of an injury to his 
property so large as to make it wrong on the 
equities of the case to place the whole conse- 
quences of such injury on the owner of the pro- 
perty saved, is one of the risks, and by no means 
the only risk, which is run by all salvors. The 
judge is bound to consider, not only the circum- 
stances of loss having been incurred by the salvor, 
but, in conjunction with it, all the other cireum- 
stances which enter into the problem of what in the 
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particular case is a reasonable, and between the 
parties an equitable, amount of salvage reward. 
There is no jurisdiction known which is so much 
ab large as the jurisdiction given to award 
salvage. There is no jurisdiction known in 
which so many circumstances, including many 
beyond the circumstances of the particular 
case, are to be considered for the pur- 
pose of deciding the amount of salvage reward. 
All these circumstances have been repeatedly 
enunciated by Lord Stowell, Dr. Lushington, 
and others. It is useless to repeat them. 
It follows that there is no jurisdiction known 
the administration of which is more within the 
discretion of the judge who has to administer it. 
The moment the judge is ofopinion, and is nob 
unjustified in being of opinion, that he cannot 
give, as a part of the amount to be awarded, the 
specific loss incurred by the salvor, it becomes 
impossible to say that he is bound at whatever 
expense to the suitors, or at waste of his own 
time, to listen to evidence of the particulars of 
guch loss. It follows that in no case can it be 
predicated that the judge is bound, from the mere 
fact that it is proffered to him, to admit and 
entertain and consider such evidence. It may be 
that in some particular case it can be shown that 
for want of the knowledge to be obtained from 
such evidence the judge bas not justly determined 
the amount of salvage which he has awarded. 
Butin such a case an appeal succeeds, not on the 
ground of the rejection of the evidence, but on 
the ground of the inadequacy of the amount 
awarded. The Court of Appeal cannot come to 
the conclusion that the evidence has been im- 
properly rejected until, from the other circum- 
stances of the case, it has concluded that the only 
reasonable exercise of discretion was to allow the 
exact amount of the salvor’s loss, or that the 
discretion cannot, even on the appeal, be fairly 
exercised without the knowledge of the exact 
amount. It cannot come to this conclusion until 
it is clearly of opinion that the amount awarded 
is in the particular case unreasonably too small, 
or that it cannot tell whether it was or was not 
unreasonably small. In truth, a clear conclusion 
that the amount awarded is unreasonably too 
small or too large, or that there was not means 
of determining whether it was unreasonably too 
large or too small,is theonly ground on which 
an appeal in the case of a salvage award can be 
successful. The contention, therefore, of the 
salvors in this case, that the judge was bound 
ex debito justitie to receive at the time and in 
the manner proffered the evidence proffered to 
him on the mere ground that it was proffered, 
fails. In no case has it ever been held that the 
judge is bound to receive such evidence. Tt must 
have been offered and rejected many times. It 
does not appear to have been received in more 
than a few cases inthe books. The absence of 
any decision to show that it must be received 
is fatal to the appellants’ contention. I have 
inquired from the most experienced officers of 
the Court of Admiralty, and find that no one of 
them has ever known or heard of any case in 
which, in a salvage action, such an inquiry was 
ever referred to the registrar and merchants 
before the decree, or otherwise than as & 
means of working out a decree which has 
already adjudged that a part of the salvage 
reward shall be the actual cost of 


the ! 


repairs and their consequences. The cases of 
The Sunniside (ubi sup.) amd The De Bay (ubi 
sup.) are not in point. In both cases the evidence 
was received. In The Sunniside (ubi sup.) counsel 
for a salvor asked questions as to the loss of 
profits occasioned to the trawler by engag- 
ing in the services, and also as to the costs 
of repairing damages occasioned to the vessel 
by rendering the services in question, This 
was objected to as inadmissible, but it was 
admitted. In his judgment Sir James Hannen 
says: “I was asked to reject that evidence, but 
this I did not consider myself at liberty to do, 
because it appears to meit was admissible as an 
element to be considered in awarding the remune- 
ration to be paid to a vessel which had rendered 
salvage services. I remain of the opinion which 
I expressed yesterday, after considering it further, 
that it is not to be taken in ordinary cases as a fixed 
figure always to be allowed as in the nature of 
damages, and then to be added to the amount 
awarded for the actual salvage service. Ass rule 
it appears to me that the amount for loss of trade, 
and so on, cannot be taken as an actual figure in 
calculating what the salvage reward is to be. 
The same remarks apply, though not with the 
same force, to the question of damage done, but 
there is a reason in this case why a distinction 
should be drawn, and I propose to do it for the 
purpose of this case only.” In The De Bay (ubi 
sup.) it was contended that some of the items 
ought not to be taken into consideration at all, as 
for instance, the loss on charter, and it was 
further contended that in no case ought the items 
of loss or damage to the salving vessel to be 
allowed *as moneys numbered,” but that they 
should only be generally taken into account when 
estimating the amount to be awarded for salvage 
remuneration.” Their Lordships, it is stated at 
page 563 of 8 App. Oas., “are of opinion that it 
is always justifiable and sometimes important, 
when it can be done, to ascertain what damages 
and losses the salving vessel has sustained in 
rendering the salvage services;” and later they 
add: “If there is a sufficient fund, and the losses 
sustained by the salvor are ascertainod, it would 
be unreasonable to reject the assistance to be 
derived from that knowledge when fixing the 
amount of salvage reward, and their Lordships 
are unable to appreciate the argument that that 
which is known may be taken into account 
generally, but not specifically.” This is only 
& decision that the judge may receive the evidence 
and may award specificsums. It is no decision 
that he must do either. That the judge might in 
this case, and that ajudge may in any case, receive 
suchevidence isa propositionwhich isincontestable. 
Whether, having received such evidence, the judge 
has rightly acted upon itis a matter of appeal. 
But that isan appeal as to the amount awarded. 
That he may act upon it by directing,as a part of 
his award, that the specific ascertained amount 
of the loss be paid to or be realised by the salvor 
is undoubted, if the other circumstances do not 
render it unjust that such amounts should be 
paid or realised. Such a specific direction has 
been given in many cases. lí may, however, nob 
be unworthy of observation that in all such 
cases the value of the property of the salvors has 
been small. But it follows from the considera- 
tions brought forward in this judgment that the 
judge is never bound to decree in terms, as a vart 
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amount shall be paid or realised. The judge 1s 
always entitled to award a general sum. 1t 
follows that he is nob bound to receive evidence 
of a specific ascertained amount. , 

It remains to be considered whetber, in the 
Present case, we are of opinion that the 
judge could not make a reasonably just award 
without hearing and considering the proferred 
evidence. I cannot so adjudge. But after con- 
sulting the learned judge of the Admiralty 
Court, and considering the large value of 
the property saved and the undoubted fact 
that a large injury was suffered by the appel- 
lants, I have, with the assent and concurrence 
of the learned judge of the Admiralty Court, 
undertaken to reconsider his decree. In the 
result, we have come to the conclusion to vary 
his decree as follows: We decree to the owners of 
the Missouri 10002. and the cost of the repairs 
rendered necessary by the straining and other 
injuries to the Missouri caused by the salvage 
services, and the real cost, if any, to the owners 
of the Missouri of any crew kept and paid by 
them for the service of the ship while she was 
under repair. Such costs must be ascertained by 
the registrar and merchants. We leave it to the 
appellants either to accept that decree or to keep 
the one which they already have. If they accept 
our proposed decree they take it subject to this 
risk, that the costs of this appeal will follow the 
result of the inquiry before the registrar and 
merchants. If, however, they should prefer to 
allow Butt, J.’s award to stand, they may keep 
it, each side paying their own costs of the 
appeal. 

Baceattay, L.J.—This is a salvage action, and 
the question involved in the appeal is by what 
rules, if any, a judge should be guided in such an 
action in receiving or rejecting evidence, tendered 
on behalf of the salvors, as to the amount of cost 
incurred by them in repairing injuries occasioned 
to their ship by rendering the salvage services, 
and of the loss arising from the detention of 
their ship whilst such repairs were being exe- 
cuted. Onthe part of the appellants, who are 
the plaintiffs in the action, it has been contended 
that they were entitled ex debito justitico either 
to have such evidence received and dealt with by 
the judge himself, or to have the matter re- 
ferred to the registrar and merchants; whilst it 
has been urged, on behalf of the respondents, 
that it was at the absolute discretion of the judge 
to receive or reject such evidence, and that the 
exercise of such discretion could not, consistently 
with the recognised practice in salvage cases, be 
reviewed. In my opinion, each side in so con- 
tending put their case too high. As a second 
point, it was urged on behalf of the appellants, 
that, under the circumstances of the present case, 
certain evidence which was tendered and rejected 
by the learned judge ought to have been admitted. 
In order that I may make my views clear, as to 
the alternative contention of the appellants, i 
must refer, and I shall do so very concisely, to 
the circumstances under which this appeal has 
been brought. [The learned Judge then stated 
the facts as already set out, and continued:] It 
is not in dispute that at the time when the 
Missouri took the City of Chester in tow, and 
thronghout the towage to Halifax, the weather 
was bad, that the towage was very heavy, and 


specific ascertained ! that 


i with in the course 


after the salvage service it was found that 
the Missouri was strained, and ber crauk shaft 
fractured. In reference to the fracture, the learned 
judge, in the course of his judgment, after stating 
that it might be a very nice question whether 
the crank shaft was thoroughly sound before the 
towage services were rendered, expressed himself 
as follows: “ Upon the whole, I think there is 
very strong reason to believe that the vessel 
atrained considerably during the towage services 
and because she had the other very heavy vessel 
in tow in a heavy sea way ;” and again, “ I do 
not think one can shut one’s eyes to the fact that 
there was a very heavy strain brought upon the 
vessel, and if it is not proved to demonstration 
that the injuries were done in consequence 
of the strain, there is very strong reason 
to believe that they well might have been. 
Tt will be noted that the amount of the loss 
leged by the plaintiffs to have been sustained 
by the owners of the Missouri considerably exceeds 
the amount awarded to them, and that, according 
to the view taken and acted upon by Butt, J., the 
Missouri may have rendered the salvage services, 


tained, but they have been der , 
opportunity of showing that the loss sustained by 
them is as great as they allege. A 
help feeling tbat such a result, 


other cases, would have a strong tendency to 


discourage the rendering of salvage services, 


especially under circumstances similar to those 


Citi; of Ohester to Halifax must be one of a Heavy 
e and involving considerable risk fo the 


of his judgment, alluded to the increasing indis- 
position to render assistance to vessels in distress, 
and to the necessity of yeu d r 
when such seryices were rendered—an observation 
supported in its application tothe presen’ case b 
the fact that another steamer, the Suevia, h 
towed the Oity of Chester for twenby-four hours 
on the 6th and 7th March, and had then aban- 
doned her on the alleged ground that her own 
coals were running short. : 

I pass on to consider tbe reasons assigned 
by the learned judge for the rejection of the 
tendered evidence. The question was not dealt 
of his judgment, beyond a 
statement that he was nol going to award any 
amount for the repairs of the crank shaft or 
for the repairs of the ship; but in the course 
of the trial, when the rejected evidence as to 
the detention of the ship for the purpose of her 
being repaired was tendered, he expressed himself 
as follows: “ I do not think it has anything to do 
with the question save 43 evidence of the risk run. 
Tf you have so much damage done that it costs 

ou 20,0002, I could not have increased my award. 
tt is all evidence of the risk you have run; you 
run that risk for better or worse. If you do it 
without injury at all, you earn so much more; if 
nob you earn 80 much less.” The counsel for the 
plaintiffs thereupon submitted that it was the 
duty of the court to see, if possible, that the 
salvors were nob out of pocket; to which the 
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learned judge replied: “I do not agree with that 
at all, I differ entirely with you there. I think 
that it may very well be that a vessel rendering 
salvage services would get such an injary that 
the owners would be out of pocket." And when, 
upon the rejection of the tendered evidence, the 
counsel for the plaintiffs pressed for a reference 
to the registrar and merchants, the judge 
observed: “ Salvage remuneration is the sort of 
compensation, or sort of price to pay, for 
the services rendered, and one of the elementa 
in arriving at that is the risk run by the 
salvors and their property. Now, in order to 
appreciate the risk to property, it is very often 
material to see what did happen, and if you show 
a collision between two vessels, or if you show 
straining and damage to the crank shaft of tho 
salving vessel, all that is evidence of the risk, and 
allthat may very properly be taken into account 
in the award; but what I hold is this, that, taking 
the risk upon yourself, and having a greater or 
less amount awarded you in consequence of that 
risk, you are not entitled, if the risk had gone 
against you, to say: Now then we claim not only 
our award, but we claim the whole price of repair- 
ing the injury done and the demarrage during 
the delay for such repairs. I do not think you 
are entitled to that, and if you are not I do not 
see how any of this is material, beyond the fact 
that your crank shaft was broken und the body of 
your engine was loosened, and mattersof that sort.” 
Í have thought it right to set out at some length 
the grounds, as stated by himself, upon which 
Butt, J. declined to entertain the question cf the 
amount of damage sustained by the Missouri, 
either by the reception of evidence adduced before 
himself, or by a reference to the registrar and 
merckants. I readily assent to the proposition 
enunciated by him, that, in determining the 
amount of salvage to be awarded in any parti- 
cular case, one of the matters to be taken into 
consideration is the amount of risk run by the 
salving ship in rendering the salvage service, and 
that in estimating the amount of risk so run, 
evidence of any injury actually sustained by the 
salving ship is admissible; but I am unable to 
adopt the view, apparently held by him, that the 
amount of salvage award should in no respect, 
depend upon the amount of loss occasioned to the 
owners of the aalving ship by reason of the injury 
sustained by their ship in rendering the service. 
Butt, J. put a strong case, but it illustrated his 
views upon the subject, when he said, “If you 
have so much damage done that it will cost you 
20,0001. I cannot increase the award;" and it was 
evidently present to his mind that the principle 
upon which he was acting in the present case 
would, as I have already pointed out, probably 
leave the owners of the Missouri not only un- 
rewarded for their salvage services, but heavy 
losers through having rendered them. If I 
rightly appreciate the language used by the 
learned judge, he considered himself bound, by 
rules recognised by his predecessors in the Court 
of Admiralty, to reject the tendered evidence; 
but he nevertheless at the time when he rejected 
it expressed himself to the effect that the ques- 
tion involved was of great importance, and one 
which in his time had neyer been satisfac- 
torily argued, and that though objections 
had been from time to time taken and rul- 
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ment. Though the admission of the rejected 


| evidence or a reference to the registrar and mer- 


| chants was strongly pressed by the counsel for 


the plaintiffs, and as strongly opposed on behalf 
of the defendants, it does not appear that there 
was any argument upon the question before Butt, 
J. It has, however, been very ably discussed 
before us. 

In the course of the arguments, numerous 
cases were cited by the counsel for the plaintiffs, 
in which the Court of Admiralty has decreed 
payment to the owners of salving ships for 
the losses sustained Rby them in consequence 
of injuries to their ships whilst rendering the 
salvage services. In some of such cases the court 
itself received evidence as to the amount of such 
losses, and in others it referred it to the registrar 
and merchants to ascertain and report to the 
court. Amongst others, our attention was 
directed to The Oscar (ubi sup.), The Salacia (ubi 
sup. and The Jane (ubi sup.), all decided by Sir 
Christopher Robinson, The Saratoga (ubi sup.), and 
The Mudhopper (ubi sup.. I deem it unneces- 
sary to refer to these cases in detail, as since 
the decision of Butt, J. on the lst May 1883, in 
the case now under consideration, two other judg- 
ments have been delivered: the one by Sir James 
Hannen on the 21st of the same month, in the 
case of The Sunniside (ubi sup.); and the other 
by the same learned judge in the Privy Council 
on the 30th June following, in the case of The 
De Bay (ubi sup.), in which similar questions 
arose to those with which we now have to deal, The 
material facts in the case of The Sunniside (ubi 
sup.) were as follows: On the 7th Nov. 1889 
the steamer Sunniside broke down, when she was 
about twelve miles east of Scarborough, bound 
for Shields. Salvage services were rendered by 
several vessels, and amongst others by a steam 
trawler named the Monarch. In the action, 
which was a salvage action, evidence was tendered 
by the counsel for the Monarch as to the cost of 
repairing damages occasioned to her whilst ren- 
dering the salvage services, and of the loss of 
profits whilst so engaged, and this evidence was 
received by Sir James Hannen, though urged by 
the counsel for the Sunniside to reject it; and in 
the result Sir James Hannen awarded to the 
Monarch 2001. in respect of salvage pure and 
proper, and 1007. beyond that sum for loss of 
profits and repairs, As before mentioned, this 
award was made on ihe 21st May 1883, three 
weeks after the judgment of Butt, J. in the pre- 
sent case. In the course of his judgment Sir 
James Hannen, after describing the extent to 
which he considered that the several vessels had 
rendered services, and stating that in hisopinion the 
Monarch was the vessel which performed the real 
Salvage service, expressed himself as follows: 
** A question arose at the hearing yesterday as to 
the admissibility and effect of evidence of what a 
salving vessel might have earned if she had not 
been occupied in rendering the salvage service. I 
was asked to reject that evidence, but this I did 
not consider myself at liberty to do, because it 
appears to me that it is admissible as an element 
to be considered in awarding the remuneration to 
be paid to a vessel which has rendered salvage 
services. I remain of the opinion which I 
expressed yesterday, after considering it further, 
that it is not to be taken in ordinary cases as a 
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of damages, and then to be added to the amount 
awarded for the actual salvage service. I think 
the loss of earnings and the actual services must 
be considered under ordinury circumstances 
together. It is to be remembered that the reason 
why so high a rate of remuneration is given for 
salvage service is because of the sacrifices which 
the salving vessel makes, but to give as it were 
damages for the sacrifices made, and also a high 
rate of salvage remuneration, would be to give 
that remuneration twice over. As a rule, there- 
fore, it appears to me that the amount for loss of 
trade, and so on, cannot be taken as an actual 
figure in calculating what the salvage reward is to 
be. The same remarks apply, though not with 
the same force, to the question of damage done. 
But there is a reason in this case why a. distinction 
should be drawn, and I propose to do it for the 
purposes of this case only;” and he then proceeded 
to state why, in the case before him, he thought it 
right to assess the amount of salvage pure and 
simple apart from the amount which he awarded 
for cost of repairs and loss of profits. The 
decision in the case of The Sunniside (ubi sup.) 
appears to me to affirm thefollowing propositions: 
l. In a salvage action evidence is admissible of 
the cost of repairing damage done to the salving 
vessel in consequence of rendering salvage service, 
and of the loss of earnings occasioned by any 
injury in such service. 2. Such cost and loss 
are elements for consideration in estimating the 
amount of the salvage reward. 3. Under ordinary 
circumstances the amounts of such costs and loss 
ought not to be taken as “fixed figures" or 
“ moneys numbered” to be allowed in the nature 
of damage, added to the amount of the reward 
for actual salvage service, but should be taken 
into consideration in arriving at the amount to be 
so awarded. 4. Under special circumstances, of 
which the case of The Sunniside was itself an 
illustration, the amounts, when ascertained, of 
cost incurred for repairs, and of loss of earnings, 
may properly be taken as “fixed figures,” and 
added to the award for actual salvage service. 
With respect to the first of these propositions it 
is to be observed that it goes no further than to 
affirm that the evidence therein mentioned is 
admissible, but it must be borne in mind that the 
only question raised was whether it was admissible. 
I pass on to consider the case of The De Day (ubi 
8up.), the material facts of which were as follows: 
In the month of Sept. 1881 the Mary Louisa, a 
steamship of 1287 registered tonnage, in ballast, 
and bound from Marseilles to a port in Sicily, fell 
in with the De Bay, a screw steamer of 1805 tons 
register, bound to Rangoon, with a general cargo: 
the De Bay was making signals of distress, 
kaving lost her propeller; the Mary Louisa 
towed the De Bay to Malta; the services, which 
lasted about sixty-two hours, were rendered under 
circumstances of great difficulty and some danger, 
and it was alleged by the owners of the Mary Louisa 
that their ship sustained considerable damage 
consequent on the services so rendered. A suit 
for salvage was brought by the Mary Louisa 
against the De Bay in the Vice-Admiralty Court 
of Malta, the value of the De Bay, her cargo and 
freight, being agreed at 67,0001, and the judge 
awarded the sum of 35351. for loss and damages, 
and 5000]. for salvage services, making together 
85351. From that judgment the owners of the | 
De Bay appealed to the Privy Council, and in ' 


support of their appeal contended that, in no 
case, ought the items of loss or damage to the 
salving vessel to be allowed as “ moneys num- 
bered," but that they only should be taken into 
account generally when estimating the amount 
to be awarded for salvage remuneration. They 
also contended that some of the items of loss or 
damage ought not to have been taken into con- 
sideration at all. The judgment delivered by Sir 
James Hannen contained passages in the follow- 
ing terms: “Their Lordships are of opinion that 
it is always justifiable, and sometimes important 
when it can be done, to ascertain what damages 
and losses the salving vessel has sustained in 
rendering the salvage services. It is frequently 
difficult and expensive, sometimes impossible, to 
ascertain with exactness the amount of such loss, 
and in such cases the amount of salvage must ba 
assessed in a general manner upon so liberal a 
scale as to cover the losses and afford an adequate 
reward for the services rendered. In the assess- 
ment of salvago regard must always be had to 
the question whether the property saved is of 
sufficient value to supply a fund for the due 
reward of the salvors, without depriving the 
owner of that benefit which it is the object of the 
salvage service to secure him. If, as in the pre- 
sent case, the fund is ample, it is but just that the 
losses voluntarily incurred by the salvors should 
be transferred to the owner of the property 
saved, for whose advantage the sacrifice has been 
made, and in addition to this the salvor should 
receive a compensation for his exertion and for 
the risk he runs of not receiving any compensa- 
tion in theevent of hisservices proving ineffectual: 
for if no more than a restitutio in integrum. were 
awarded there would be no inducement to ship- 
owners to allow their vessels to engage in salvage 
services.” And again, “ their Lordships are there- 
fore of opinion that the learned judge below has 
not adopted an erroneous principle in first 
estimating the amount of loss sustained by 
the Mary Louisa, and then adding to it an amount 
for salvage services.” Their Lordships, however, 
having examined into the evidence, did not 
accept all the items of loss which had been taken 
into consideration by the judge of the Vice- 
Admiralty Court,and they further considered, for 
the reasons expressed in the judgment, that he 
had awarded too large a sum for salvage 
remuneration, and they accordingly held that an 
aggregate of 60007. was sufficient. The case of 
The De Bay has, in my opinion, established the 
following proposition: that the cost of repairing 
injuries occasioned by rendering salvage service, 
and the loss of earnings arising from the deten- 
tion of the ship whilst such repairs are being 
executed, ought to be ascertained with precision 
when possible. In some cases which will readily 
suggest themselves, the actual cost of repairs and 
loss of earnings may be immaterial, as for instance 
if they clearly exceed the recognised limits of 
salvage award. In such a case it would be 2 waste 
of time and money to enter into such evidence. 
In other cases it may be extremely difficult, if not 
impossible, to ascertain with exactness the amount 
of such cost and loss, and in such cases estimates 
must be adopted in making the general award. 
During the arguments in the Privy Council, in 
the case of The De Bay, it was urged, as it has 
been urged before us, that by allowing the cost 
of repairs and loss of earnings, and then a further 
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sum for salvage, the salyors would receive pay- 
ment of their losses twice over; but, as was 
pointed out in the judgment delivered by Sir 
James Hannen, such a resal& could only be 
brought about by the court, after giving the 
amount of the alleged losses specially, taking them 
again into consideration when awarding the 
remuneration, an error into which it could not 
be presumed that any judge would fall. 

The cases of The Martha (3 Hagg. 434), The 
Enchantress (Lush. 93), The Ellora (Lush. 550), 
and The Star of India (1 P. Div. 466; 3 Asp. 
Mar. Law Cas. 261), were cited on behalf of 
the respondents, but they do not appear to 
me to displace the authority of the older cases 
cited on behalf of the appellants, and which 
were referred to, approved, and acted npon 
in the cases of The Sunniside and The De 
Bay. I fully recognise the very large discretion 
which is vested in the judge when dealing with 
salvage cases; bat itis,in my opinion, a discretion, 
the exercise of which may be reviewed, and how- 
ever unwilling a Court of Appeal may be to 
interfere with a decision at which the judge in 
the exercise of his discretion has arrived, it is its 
plain duty to do so when in its opinion the dis- 
cretion has been exercised in a manner which has 
failed to do complete justice between the litigant 
parties. The alterations which are occasionally 
made in the amount of salvage awards illustrate 
the general principle to which I am adverting, 
and a rejection of evidence which ought to have 
been received would appear to he » stronger case 
for its application. Under these circumstances I 
cannot assent to the argument of Mr. Webster 
that the principles enunciated in the judgment in 
the case of The De Bay are unsound; on the con- 
trary, it appears to me not only that they are 
sound, having regard to past authority, but that 
they are consistent both with justice and policy, 
when we bear in mind the purposes for which the 
jurisdiction of our courts is exercised in salvage 
cases. For these reasons, and bearing in mind 
that the property salved in the present case was 
of sufficient value to supply a fund for the due 
reward of the salvors, I think that the learned 
judge by whom this action was tried ought either 
to have received the evidence which was rejected 
before making his award for the salvage service 
proper, or to have referred it to the registrar and 
merchants to estimate the additional allowance 
for costs of repairs and loss arising from deten- 
tion. 

Lixer, L.J.—This is an appeal by the owners 
of the steamship Missouri against a decision of 
Butt, J. awarding a sum of 65002. for salvage 
services rendered by the Missouri to the steam- 
ship City of Chester. The value of the salved 
property was 179,000L, and there were 111 pas- 
sengers on board the City of Chester. The value 
of the salving property was 189,000L, and the 
court apportioned the 65001. awarded as follows: 
45001. to the owners of the Missouri, and 20001. to 
the master and crew. The sum of 45001. awarded 
to the owners of the salving ship is a very large 
sum, but, large as ib is, her owners complain that 
it is not enough to cover the loss they have 
actually sustained by reason of the services their 
ship rendered to the Oity of Chester. They allege 
that the Missouri broke her crank shaft, and 
suffered further injury, and that the cost of 


repairs alone amounted to between 20001. and! E 
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25001. "lhey further allege that it took thirty 
days to make good these repairs, and, taking the 
demurrage rate of the Missouri to be 198]. 13s. a 
day, they estimate their loss occasioned by her 
detention for repairs at 3900., making their whole 
actual loss from 59001. to 64007. By the statement 
of claim the plaintiffs demanded, if necessary, a 
reference to the registrar and merchants to 
ascertain the amount of damage suffered by the 
Missouri in rendering the salvage service. At 
the trial the plaintiffs tendered evidence in 
support of their above-mentioned claims, but the 
learned judge refused to receive it, and he refused 
to direct a reference to the registrar and mer- 
chants to ascertain the amount of loss actually 
sustained by reason of the injuries done to the 
Missouri, and of her detention for repair. The 
view taken by thelearned judge is expressed at p. 45 
of the record. 

The substantial question raised by the appeal 
is whether the learned judge ought to have 
received evidence of the above-mentioned losses, 
and whether he ought, considering the nature 
of the salvage services and the great value 
of the property saved, to have awarded to 
the owners of the salving ship such a sum as 
would at least cover their losses out of pocket. 
I think he ought, and my reasons for so thinking 
are as follows: Salvage is the compensation made 
to those by whose assistance a ship or its cargo 
has been saved from impending peril or recovered 
from actual loss. The claim to compensation for 
salvage services is enforceable by action in the 
Court of Admiralty. The persons in whose favour 
the claim will be recognised, and the circum- 
stances under which compensation to them will 
be awarded, have been the subject of judicial 
decision, and the leading principles applicable to 
these matters may be taken as scttled. If the 
claimants come within the recognised class of 
salvors, and the circumstances under which com- 
pensation is habitually awarded are proved, their 
claim is allowed. In such cases the claim is made 
and allowed, not as a matter of favour which can 
be granted or refused at the arbitrary discretion 
of the court, but as a matter of right. The 
Merchant Shipping Act 1854 (17 & 18 Vict. 
c. 104), s. 458, clearly recognises this right. (a) 
Itis true the Act in sect. 458 is confined to salvage 
in the United Kingdom, but by the law of this 
country the mature of the right does not 
depend upon whether the salvage services were 
rendered on the high seas or on British territorial 
waters. The lien which salvors have is only con- 


(a) Sect. 458 is as follows: “In the following cases 
(that is to say), whenever any ship or boat is stranded or 
otherwise in distress on the shore of any sea or tidal 
water situate within the limits of the United Kingdom 
and services are rendered by any person, (1) In assisting 
such ship or boat, (2) In saving the lives of the persons 
belonging to such ship or boat, (3) In saving the cargo 
or apparel of such ship or boat or any portion thereof; 
and whenever any wreck is saved by any person other 
than a receiver within the United Kingdom: There shall 
be payable by the owners of such ship or boat, cargo, 
apparel, or wreck, to the person by whom such services 
or any of them are rendered, or by whom such wreck is 
saved, & rezsonable amount of salvage, together with all 
expenses properly incurred by him in the performance of 
such services or the saving of such wreck, the amount of 
such salvage and expenses (which expenses are herein. 
after included under the torm salvage) to be determined 
in case of dispute in manner hereinafter mentioned," — 
D. 
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sistent with the existence of aright to be remu- 
nerated for their services, and this lien exists 
wherever the services may have been rendered. 
But although the salvors havea right to com- 
pensation for salvage services, the amount to 
which they are entitled is not fixed more de- 
finitely than by saying it ought to be reasonable. 
What is reasonable in any case must depend upon 
all the circumstances of that case, and different 
minds will naturally sometimes differ in their 
views of what is reasonable. But here again 
some circumstances are always material for con- 
sideration, and these have been ascertained by 
experience, and the court has for its guidance 
a long course of judicial decision to assist it in 
coming toa proper conclusion in each particular 
case. The first matter for consideration is the 
nature of the service rendered, the danger from 
which the one ship has been saved and the 
dangerto which the other ship has been exposed. 
Under this head have to be considered the skill 
and courage of the salvors, and the risk of life 
and death as well to the saved as to their 
rescuers. A salvage service which hardly exceeds 
ordinary towage is naturally remunerated on a 
very different scale from an heroic rescue from 
imminent destruction. The next matter for con- 
sideration is the value of the property saved. The 
primary object of saving a ship and her cargo 
from loss is to preserve them for their owners, 
and this object would be defeated if the remu- 
neration awarded to the salvors were so 
large as to deprive the owners of the saved 
ship and cargo of all benefit from their pre- 
servation. This consideration at once limits the 
amount of the salvors’ remuneration; for how- 
ever meritorious their services, salvors are never 
awarded such a sum as to make those services 
useless to those who have to pay for them. The 
value of the ship and cargo saved, is therefore 
always one element, and ® very important 
element, in considering the amount to be awarded 
to salvors. There is not, however, any definite 
rule either as to the proportion of value 
to be given to the salvors or as to the 
proportion to be left for the owners of 
the property saved: see The Salacia (ubi 
sup.). And it is obvious that whilst a small per- 
centage on very large value might be proper in 
one case, the same percentage might be a very 
inadequate remuneration in another case. The 
risk of getting little by reason of the compara- 
tively small value of the property saved is one 
of those risks which salvors always run. Another 
circumstance which has to be taken into con- 
sideration is the risk salvors always run of 
getting nothing at all by reason of the failure of 
their efforts to save. However strenuous those 
efforts, however heroic, still, if unsuccessful, they 

o unrewarded. They have not in the result 
benefited the owners of the ship or cargo, and 
there is nothing preserved out of which remu- 
neration can be paid. Another circumstance to 
be considered is the importance of so remunerating 
galvors as to make it worth their while to succour 
ships in distress. This consideration renders it 
necessary to be liberal not only to captains and 
crews who perform the salvage services, but also 
to the owners of vessels engaged in those services 
where such vessels have been injured or exposed 
to danger. The salving vessel is often herself 
exposed to imminent peril The risk of loss or 
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damage to her is often very great, and the damage 
actually done to her, and the loss actually sus- 
tained by her owner from delay in her voyage and 
otherwise may be, and often is, very considerable. 
Hence one element in determining the amount to 
be awarded for salvage services is the value of 
the salving ship and cargo which have been 
exposed to risk, and the nature and extent of the 
risk are other elements for consideration. Where 
the salving vessel is, as in the present case, a 
large and valuable steamer, exposed to great risk, 
the claims of her owner deserve very favourable 
attention: see per Dr. Lushington in The Spirit 
of the Age (Swa. 286). Unless, where the salving 
vessel is a valuable steamer, the remuneration 
awarded to her owner is sufficient to cover this 
risk, owners of such vessels will naturally dis- 
courage their employment in salvage services; & 
result which would be very disastrous, and which 
the court should do what it can to prevent. In 
order to avoid such a consequence as this it is 
necessary that the amount of compensation 
awarded to the owner of the salving ship shall, 
wherever practicable, be sufficiently large to 
cover the risk of damage and loss which he ran 
where fortunately none has been sustained. And 
where damage and loss have been in fact sus- 
tained, and its amount can be ascertained, it is 
necessary that the sum awarded shall, when 
possible, belargeenough to cover such an amount. 
This amount, however, ought not to be the measure 
of the remuneration, for the damage actually 
sustained may be very small, and there may have 
been serious risk of sustaining much greater 
damage. Besides which there is always the risk 
of earning nothing by reason of the loss of the 
succoured vessel. The amount of loss actually 
sustained by the owner of the salving ship can 
therefore seldom, if ever, be the maximum limit 
of the remuneration to be awarded to him. 
Neither can such loss be always the minimum 
limit. It never can-be so where the value of the 
ship and cargo saved is too small to admit of pay- 
ment in full of the loss in question. And even 
where the value is sufficient, the salvage service 
may be go trifling as to render itunreasonable to 
throw the loss sustained by the salvors on the 
owners of the property saved. But where the 
salvage services have been dangerous to the 
salvors, and have occasioned them serious pecu- 
niary loss, and have been highly valuable to the 
owners of the property saved, and where the 
value of the ship and cargo saved is ample not 
only to defray the loss sustained by the salvors in 
addition to a proper sum forthe services of the 
master and crew of the salving ship, but also to 
leave a substantial surplus for the owner of the 
property saved, in such a case the sum to be 
awarded to the owner of the salving ship ought 
to be enough to cover her actual loss and what- 
ever additional risk he ran. Of course care must 
be taken not to fall into the error of remunerating 
him twice over for the same risk. He must not 
be remunerated for the risk he ran of suffering 
the loss, the amount of which is ascertained and 
taken into consideration as the loss sustained. 
Another very important reason for ascertaining 
the amount of pecuniary loss sustained by the 
owner of the salving vessel is to enable the court 
to make a proper apportionment of the total sum 
awarded for salvage services, for it is obvious that 
no part of that sum which is given to cover the 
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risk run by the shipowner or damage to the ship 
ought to go to the master or crew. 

Having thus examined the principles applicable 
to this subject, it is necessary to turn to the 
authorities and see how they stand. In The 
Oscar (ubi sup.) the value of the salved ship 
and cargo was 24001.; the sum of 2201. was 
awarded for salvage and apportioned between 
five sailing smacks; but in addition to this 
sum Sir Christopher Robinson directed a refe- 
rence io the registrar and merchants to ascer- 
tain the amount of loss and damage actually sus- 
tained by the different salvors. Again, in The 
Salacia (ubi sup.) the same learned judge awarded 
15001. for salvage services, and in addition 6001 
to the owners of the salving ship for injuries sus- 
tained by her, and a further sum of 10001. to them 
for the loss of a sealing voyage. This last sum 
was assessed by ihe registrar and merchants to 
whom the assessment of this loss was referred. 
The learned judge remarked upon the report of 
the registrar and merchants that, “it relieves the 
court from the task of forming conjectural esti- 
mates of such consequences as are attributed to 
the engagement of the vessel in this salvage 
service.’ In all judicial investigations it is 
desirable to substitute accuracy for conjecture 
when the expense of so doing is not too great. In 
The Jane (ubt sup.) the same learned judge 
awarded 12000. in all. Of this sum 5002. was 
awarded to the master and crew of the salving 
ship, and 700L was given to her owners for 
demurrage, repairs, risks, and expenses, The 
value of the ship and cargo salved was 70001. 
The owners of the salving ship claimed 3501. for 
demurrage, repairs, and expeuses, and there being 
no dispute as to these figures, no reference to 
ascertain them was necessary, and they were 
accordingly adopted by the court. In Xhe Sara- 
loga (ubi sup.) the value of the ship and cargo 
salved was 52,0021. The salving vessel was a 
steamer and was crushed against the landing 
stage at Liverpool and was damaged. Dr. Lush- 
ington estimated the damage at 150/., the loss of 
employment when under repair at 250l., making 
together 400L, and he awarded 6007. in all. There 
seems to have been no discussion in this case 
as to the admissibility or non-admissibility of 
evidence ns to the cost of repairing the damage 
sustained or as to the loss of employment, 
but it is plain from the judgment that Dr. 
Lushington fixed the salvage awarded at an 
amount sufficient to cover these losses as well as 
ordinary salvage services. In The Albert (ubi 
sup.) Dr. Lushington, in awarding 4001. to a cutter 
which was damaged in saving a ship and cargo 
worth 16721., expressly said the 4001. included the 
damage to the cutter. This remark again shows 
that the salvage awarded ought at all events to 
cover the amount of damage sustained by the 
salving ship when the property salved is of suff- 
cient value to enable this to be done. This case is 
reported with two others, The Otio Herman and 
The Hila Constance, and in the head-note it is 
stated, “in all cases the value of the salving 
vessel is regarded, and to whatever remuneration 
is given, must be added a sum to meet any 
damage she sustains.” But I cannot find any- 
thing in the judgment in those cases which 
warrants so wide a proposition. It is evidently 
inaccurate where the damage done to the salving 
ship is very great compared with the value of 
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the ship and cargo salved. In The Mudhopper 
(ubi sup.) Sir Robert Phillimore expressly decided 
alter argument that the owner of the salving ship 
was entitled to be compensated for tho damage 
to the ship and for her detention during repair, 
in addition to what was awarded for salvage 
services, In this case the principle being decided, 
the figures were agreed. In The Sunniside (ubi 
sup.) evidence was tendered of what the salving 
vessel, the Monarch, might have earned if she 
had not been occupied in rendering the salvage 
Service, and also of the cost of repairing the 
damage done to her. This evidence was objected to 
on the ground that no fixed sum could be awarded 
tor these matters in addition to the sum given as 
a salvage reward which covered "these items. Sir 
James Hannen admitted the evidence as an ele- 
ment to be considered in awarding the remu- 
neration to be paid toa vessel which has rendered 
salvage services, and he awarded the Monarch, 
200%, for salvage services pure and proper, and 
1001. beyond. that for loss of profit and repairs, 
The last and most important case in which this 
question has been discussed was the case of ‘The 
De Bay (ubi sup ), decided by the Privy Council. 
in that case the judge of the Vice-Admiralty 
Court of Malta had awarded a salving ship 50000. 
tor salvage services and 35001. for demurrage and 
damages, i.e. 85001. in all. An appeal was brought 
on the ground that this sum was excessive, and 
the Privy Council reduced the amount to 60001. 
The court thought that some of the items 
of loss were not satisfactorily proved, bnt the 
court nevertheless would not disturb the judg- 
ment on these items, but the Judicial Committee, 
aliowing them to stand, reduced the 50001. on the 
ground that the court below having allowed all 
damages and losses in full had been too liberal 
in adding so large a sum as 50000. to them. 
in this case the Privy Council expressly decided 
tkat the court below had done right in 
admitting evidence of the loss sustained by the 
salving vessel and in ascertaining the amount of 
such loss, and in fixing the sam awarded high 
enough to cover such loss and à proper remunera- 
tion for the salvage services. It is true that the 
decisions of the Privy Council are theoretically 
not binding on this court, but in cases of mercan- 
tile or Admiralty law where the same principles 
are professedly followed in the colonies and in 
this country, it is, to say the least, highly unde- 
sirable that there should be any conflict between 
the decisions of the Judicial Committee and 
those of the High Court or Courts of Appeal in 
this country. Even if therefore I doubted the 
correctness of the decision in the case of The De 
Bay (ubi sup.), I should be disposed to follow it 
rather than depart from it, and so introduce a 
diversity of practice where there ought to be no 
difference in principle. But in fact the cases 
already referred to seem to me fully to warrant 
the decision in the case of The De Bay, and I do 
not regard it as introdncing any new practice or 
principle. It must, however, always be borne in 
mind that the court was there dealing with a case 
in which the value of the property saved was very 
large compared with the whole sum awarded to 
the salvors, and that there was no circumstance to 
prevent tbe court from awarding enough to cover 
the whole loss sustained by them. ‘he conclu- 
Sion to be drawn from these authorities is, that 
where the property saved is ample in the sense 
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already explained, and where there is no circum- 
stance which the court can see at once would 
prevent it from giving an amount of salvage 
sufficient to cover the loss sustained by the salvors, 
evidence has been received, and ought to be 
received, to show the amount of loss actually 
sustained by the owner of the saiving ship by 
reason of the salvage services, with a view to fix 
his remuneration at asum that, will cover such 
loss, and remunerate him for such further risk es 
he ought to be compensated for. This view is 
corroborated by the form of statement of claim 
given in Appendix C, s. 3,No. 6, to the Rules of 
the Supreme Court 1883. In that form will be 
found amongst the particulars of a salvor's claim, 
“Damage done to the salving ship, so much.” 
These forms were settled by persons of great 
experience; aud although of course they are only 
illustrative and not conclusive on any question of 
principle, the form in question indicates that, 
where a salving ship bas been injured, the cost of 
repairing her ought to be stated. If it ought to 
be stated, evidence in support of the statement 
ought not to be rejected except in cases where it 
is useless to admit it. If it be said that the 
amount of salvage to be awarded is discretionary 
with the judge, the answer is that his discretion is 
a judicial discretion and not an arbitrary disore- 
tion, and that a judge who excludes evidence 
on o matter which he ought to consider does 
not place himself in the position in which he 
ought to be before his discretion can be exercised. 
l do not, however, wish to be understood as 
going further than the court did in the case of The 
De Bay (ubi sup.. When the judge has ascer- 
tained the amount of loss sustained by the salvors, 
it still remains for him to decide what amount of 
salvage is reasonable, regard being had to all the 
circumstances of the case—the amount of loss 
sustained by the salvors being only one of them. 
But unless, owing to the comparatively small 
value of the property saved, the trifling nature 
of the salvage services, or some other circum- 
stances, the judge can foresee that it will be 
useless to inquire into tbe loss sustained by the 
salvors, he ought, in my opinion, to receive evi- 
dencsa of such loss. 

In the present case the value of the salved 
property was ample not only to defray any 
amount of remuneration which could be reason- 
ably awarded to the salvors, but also to leave 
& very large surplus to the owners of the 
property saved. ‘The salvage service was im- 
portant, and there was no circumstance to justify 
the court in coming to the conclusion that the 
evidence, if taken, would not affect the amount of 
salvage to be awarded. The learned judge who 
tried the action awarded to the owners of the 
salving ship 45001., which isa large sum; but, as 
already stated, he refused to allow evidence to 
be given either before himself or the registrar of 
the loss sustained by those owners by reason of 
the damage done to their vessel, and by reason of 
the delay in her voyage. The learned judge, how- 
ever, had not the assistance of the decision of the 
Privy Council in the case of The De Bay (ubi 
&up.), for that case was not decided till June 
1883, two months after the present case was 
heard by him. Had that decision been reported, 
the learned judge would no doubt bave followed 
it. For the reasons above stated I am of opinion 
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1 stances, either to have admitted the evidence 


which he rejected, and then to have decided 
what would be 2 proper sum to award the 
galvors, or to have fixed the remuneration 
for mere salvage, and to have referred the 
amount of loss to the registrar and merchants, 
and have added that amount to the former sum. 
Had he adopted either of these courses, and 
ascertained as afact that the salvors' losses out 
of pocket amounted to between 50001. and 60001. 
which is what they allege, I cannot think that he 
would have considered 45001. sufficient for their 
remuneration. Whether the judge of the Ad- 
miralty Division of the High Court in this or any 
other salvage action will himself ascertain the 
amount of loss,or refer it to the registrar and 
merchants, is entirely a matter for his diseresion. 
But I cannot think it discretionary with him to 
admit or reject evidence of such loss where, as in 
this case, there is nothing to justify the rejection 
of the evidence as useless, and where there can be 
no difference of opinion as to the ample value of 
the property saved to admit of the application of 
the course followed in the case of The De Bay 
(ubi sup.) The appeal ought not, in my opinion, 
to be dismissed, but the order of the court below 
ought to be varied so far as it relates to the sum 
of 45002. awarded to the appellants. Unless, 
therefore, the appellants prefer to take the sum of 
45001. awarded them, they are entitled to an 
inquiry in the terms stated by the Master of the 
Rolls, in order to ascertain the amount of loss 
sustained by them, and to add the amount when 
ascertained to the sum awarded for the use of the 
ship and the risk of her earning nothing, and this 
sum we fix at 10007. 

Solicitors for the appellants, Bateson and Co. 

Solicitors for the respondents, Hill, Dickenson, 
Tightbound, and Dickenson. 


June 17 and 18, 1884. 


(Before Brett, M.R., BOWEN and Fry, L.JJ., 
assisted by NAUTICAL ASSESSOBS.) 


Tur BERYL. (a) 
ON APPEAL FROM BUTT, J. 


Collision—Risk of collision—Crossing steamships 
—Course—Province of Trinity Masters — Hegu- 
lations for Preventing Collisions at Sea 155V, 
arts. 18, 22. 


The object of the Regulations for Preventing 
Collisions at Sea is not merely to prevent actual 
collision, but also risk of collision, and therefore 
the regulations should be applied, not only when 
there is actual risk of collision, but also where 
the circumstances are such that it is probable that 
risk of collision may be involved. (b) 

The duty of a vessel to “ keep her course” under 
ari. 22 of the Regulations for Preventing 
Collisions at Sea is complied with if she keeps 

m Lade 4 a eM MUN DOLR Ie Ies MEE 
(a) Reported by J. P. ASPINALL and F. W. BAIKES, Esqrs., 

Barristers-at-Law. 

(b) On reference to the American decisions we find it 
wag decided in The Dexter (23 Wall, 69) that the regula- 
tions are obligatory from the time when necessity for 

recaution begins. In another American case, The 

WGaloaukea (1 Brown Adm. 313), it was laid down that 

risk of collision begins the moment the two vessels have 

approached so near that a collision might be brought 
about by any departure from the rules of naviga- 


that the learned judge ought, under the circum- | tion.—Eb. 


Vor. V., N.S. 
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her heading, whilst checking her speed, because 
art. 22 covers direction only, and not speed. 

Under art.18 of the Regulations for Preventing 
Collisions at Sea, a steamship approaching 
another vessel so as to involve risk of collision, 4s 
always bound to slacken her speed, but her duty 
to stop and reverse her engines is governed by the 
words “if necessary.” 

Per Brett, M.R.: The duty to execute the 
manæuvres prescribed by the Regulations for 
Preventing Collisions at Sea does not arise from 
the mere fact of risk of collision, but only if 
such fact ought under the circumstances to be 
p the knowledge of those in command of the 
ship. 

Per Breti, M.R.: The functions of the nautical 
assessors being to assist the judge by their advice, 
and not to control his decision, where the judge 
differs from his assessors on questions of nautical 
skill he is not bound by their opinion. (a) 


(a) The functions of the nautical assessors have since 
been discussed by the Court of Appeal, in the cases of 
The Glengarry (decided Nov. 26, 1884) and The Viatka 
(decided Nov. 27, 1884). In The Glengarry it was argued 
on appeal that the opinion of the nautical assessors in 
the Admiralty Court, who have seen the witnesses, is 
not to be reversed by the assessors in the Court of 
Appeal. To this argument the Court of Appeal refused 
to accede. The remarks of Brett, M.R. were as follows: 
** The judge of the Admiralty Court, assisted by assessors, 
has come to a certain conclusion, and this is brought by 
way of appeal before us, who are also assisted by 
nantical assessors, Now I do not say that there is an 
appeal from the nautical assessors in the Admiralty 
Court to the nautical assessors in this court. ButI do 
say that the appeal when it comes on isa rehearing, and 
that we must give our own opinion on the ovidence, and 
ask the assistance of our own assessors upon any ques. 
tion of nautical skill that may arise." In The Viatka it 
was argued that in cases where damage has been done 
by a ship breaking adrift from her moorings the opinion 
of the assessors as to the propriety of the moorings is 
binding on the court. In support of this contention 
reliance was placed upon the cases of The Volcano (2 
W. Rob. 337) ; The William Lindsay (L. Rep. 5 P. C. 338 ; 
2 Asp. Mar. Law Cas. 118), and The Peerless (Lush. 30). 
The remarks of Brett, M.R. on this point are as follows : 
*' This case was tried in the Admiralty Court, and the 
Trinity Masters, upon certain questions which were 
asked them by the judge, came to a conclusion adverse 


to the defendants so far as Trinity Masters have authority’ 


to come to such & conclusion. They in this case gave 
adverse answers to the nautical questions put to them 
by Butt, J. The learned judge differed from his nautical 
assessors as to the answers given him on these nautical 
questions, Dr. Phillimore, to my surprise, has argued 
that the judge of the Admiralty Court was bound in law 
to accept the answers of his Trinity Masters upon these 
questions of nautical skill. The constitution of the Admi- 
ralty Court has long since been settled, and itis this: 
The judge is the sole judge both of law and of fact. He 
is the court, and he only, and the gentlemen who assist 
him are no part of the court, The assessors, from the 
very meaning of the word, are there merely toassist him. 
The responsibility of finding both law and fact rests 
solely upon the judge. If that is so, it is at once absurd 
to argue that he, being the person solely responsible for 
the finding of the facts, is bound asa matter of law to 
follow anyone else’s opinion in relation to the facts. It 
would come to this, that the judge would be bound to 
find upon his own responsibility that a fact was so and 
80 when he himself had a firm conviction that it was not 
80. The judge of the Admiralty Court ought, und always 
does pay the greatest possible deference to the opinion 
given him by the assessors upon questions of nautical skill. 
Unless he is forced by the most extreme conviction of 
hi8 own to the conclusion that he cannot agreo with 
them, he always follows them ; but to say that, if he has 
that firm conviction, he is yet bound to follow them, is 
absurd," In the case of The Aid (4 Asp. Mar. Law Cas. 
432) Sir Robert Phillimore laid down the law in the same 


Tue BERYL. 


MARITIME LAW CASES. 


[Cr. or Arr. 


The steamships A. and B. were on courses crossing 
one another at right angles, the A. having the B. 
on her starboard side. When they had approached 
one another within a distance of from a quarter 
to half a mile, those on the B., seeing that those 
on the A. were taking no steps to keep out of their 
way, whistled and eased the engines. When 
within 300 yards of one another, those om the 
B., seeing that those on the A. were still taking 
no steps to keep out of their way, stopped and 
reversed their engines full speed astern, but the 
vessels came into collision. It was admitted that 
the A. was to blame, but contended that the B. 
was also to blame for not stopping and reversing 
sooner. 

Held, that it was the duty of the B., under 
art. 18 of the Regulations for Preventing 
Collisions at Sea, to stop and reverse her engines, 
if necessary, to avoid risk of collision; that she 
had failed to do so in due time; and that she 
therefore was also to blame for the collision. 


THIS was an appeal by the plaintiffs in a damage 
action from a judgment of Butt, J., by which he 
had found the steamship Abeona alone to blame 
for a collision between that vessel and the steam- 
ship Beryl. 

The collision occurred in the North Sea, at 
about 11.30 p.m. on the 10th Sept. 1883. The 
steamships were on courses crossing one another 
at about right angles, the Abeona having the 
Beryl on her starboard side. Ag they approached, 
those on the Beryl, seeing that the Abeona was 
taking no steps to keep out of the way, slackened 
her speed and blew their whistle at a distance of 
from 2 quarter to half a mile off. The Beryl 
continued at this slackened speed until within a 
distance of 300 yards, when the Abeona still taking 
no steps to keep out of the way, the engines of the 
Beryl were stopped and reversed full speed astern ; 
but, notwithstanding this manoeuvre, the vessels 
came into collision, the Beryl with her stem and 
port bow striking the starboard bow of the Abeona. 

The further facts of the case appear in the 
report of the proceedings in the court below : 
(5 Asp. Mar. Law Cas. 193; 49 L.T. Rep. N. S. 
748; 9 P. Div. 4) 

The appellants admitted that the 4beona was 
to blame, but contended that the Beryl was also 
to blame. 


Hall, Q.C. and Dr. Phillimore, for the owners 
of the Abeona, in support of the appeal.—The 
Beryl has infringed the 18th article of the regula- 
tions in not stopping and reversing her engines 
until at a distance of 300 yards from the Abeona, 
The article directs that a steamship, if approach- 
ing another ship so as to involve risk of collision, 
shall stop and reverse her engines if necessary. 
Here, however, the Beryl kept on after risk of 
collision had been involved, and after it had 
become necessary, within the meaning of the 
article, to stop and reverse. She therefore has 
infringed the article and should be held to blame: 

The Khedive, 4 Asp. Mar. Law Cas. 360; 43 L. T. 
Rep. N. S 610; L. Rep. 5 App. Cas. 876. 

The Benares, 5 Asp. Mar. Law Cas. 171; 48 L. T. 
Rep. N. S. 127; 9 P. Div. 16. 


Though it is true that she was bound by art. 22 to 
way. ltistobe noticed that the effect of deciding that 
the opinion of the nautical assessora is under any 


circumstances binding on the court, is nothing less than 
giving them the functions of a jury.—Ep. 
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keep her course, yet arb. 18 was also applicable, it 
always being the duty of a steamship to stop and 
reverse, if necessary, to avoid risk of collision. 
Moreover, art. 22 is concerned with heading only, 
and has nothing to do with speed. If, therefore, 
the Beryl had stopped and reversed earlier, while 
keeping the same heading, she would have obeyed 
the directions contained in both articles. An 
officer in command of a vessel has no right to 
blindly act upon the assumption that another will 
manœuvre in accordance with the regulations, 
where the circumstances are such that there is 
considerable probability that the other vessel will 
neglect to do what is her duty. 


Myburgh, Q.O. (with him Kennedy) for the 
respondents.—It is conceded that the Beryl 
slackened her speed at a distance of from a 
quarter to halfa mile. That is in itself evidence 
of careful navigation, and was a compliance with 
the direction in art. 1840 slacken her speed. In 
consequence of the continuing neglect of the 
Abeona to keep out of the way, the slackening on 
the part of the Beryl was insufficient, and it 
became necessary to stop and reverse. In order 
that the officer in command of the Beryl might 
properly appreciate the state of the case and come 
to a right conclusion as to the proper manceuvre, 
it was necessary that some reasonably short time 
should elapse between the order to slacken and 
the order to stop and reverse. It is submitted 
that, with the Beryl making eight knots an hour, 
the time that she would take to run the space 
between the distance of from a quarter to half a 
mile, and the 300 yards at which she admittedly 
stopped and reversed, is necessarily very short, 
and that therefore, under the circumstances, there 
has been a compliance with therule. Theofficer in 
charge of the Beryl had a right to assume that 
the Abeona would have done her duty, and pro- 
bably do it by going under his stern. For him 
to have stopped and reversed before it became 
absolutely necessary, might have been the very 
means of counteracting this manceuvre, and 
might have brought about risk of collision. The 
circumstances were such that it could not have 
been present to the mind of the officer in charge 
of the Bery? that there would be risk of collision 
until the vessels were in close proximity, and 
even then, had the Abeona done her duty, it is 
probable that no collision would have occurred. 


Bretr, M.R.—I am very sorry in this case to 
have to come to the conclusion to which I feel 
bound to come. A great many things have been 
said during the arguments which I think have 
startled me that they should have been brought 
forward at this time. I refer to the observations 
made with regard to the construction of the regu- 
lations, which I, for my part, thought had been 
settled almost from the time the rules were drawn 
up. I take it that the basis of all these rules is 
that they are instructions to those in charge of 
ships as to what they ought to do, and the Legis- 
lature has not thought it enough to say, “ We will 
give you rules which shall prevent a collision ;” 
they have gone farther and said that, for the 
safety of navigation, “ We will give you rules which 
shall prevent risk of collision." It is, therefore, 
not enough for an officer in command of a ship to 
do only that which will prevent a collision. The 
Legislature lays down rules which shall regulate 
his conduct, not merely for the purpose of prevent- 
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ing a collision, but for the purpose of preventing 
even risk of collision. Therefore, the basis and, 
foundation of all these rules are instructions to 
those in command of ships by which risk of col- 
lision is to be avoided. When one speaks of rules 
which are to regulate the conduct of men, the 
rules can only apply to those circumstances which 
must or ought to be known to the parties at the 
time. It is impossible to regulate the conduct of 
people as to unknown circumstances. When one 
is instructing people, ib must be to instruct them 
as to what they ought to do under circumstances 
which are or ought to be before them. When one 
says that a man must slacken speed or stop and 
reverse in order to prevent risk of collision, it 
would be insensible to suppose that it would 
depend upon the mere fact of whether there was 
risk of collision, if the circumstances were such 
that he could not know there was risk of collision. 
Tt would be wicked folly to attempt to regulate & 
man’s conduct with regard to circumstances 
which could not be known to him. I put some 
instances during the argument to show that this 
must be so. A vessel approaching another vessel 
ought toslacken her speed, if by goingon there would 
be risk of collision. But suppose the night to be 
absolutely dark and the other vessel to be show- 
ing no lights, it would be absolutely wicked, under 
circumstances like these, where the officer could 
have no means of knowing that there was risk of 
collision, to hold his owners liable for a breach of 
the rule. If, however, the circumstances were 
such that he onght to have seen the other ship, 
then it is no excuse to say that in fact he did not 
see her. Take another case. If two vessels are 
approaching on courses which will cause them to 
meet on a high headland, so that until they are 
absolutely close they cannot see one another, 
how is one to regulate their conduct under these 
circumstances? Itis absurd to suppose that it is 
possible to regulate their conduct with regard to 
what they cannot see and cannot know. There- 
fore the consideration must always be in these 
cases, were the circumstances such as ought to have 
brought it to the mind of the persons in charge that 
the rule was applicable? It is not whether the 
rule was in fact applicable, but were the circum- 
stances such that it ought to have been present to 
the mind of the officer in charge that the rule was 
applicable, That being so, we have, in this case, 
to apply that consideration to two separate rules, 
and to apply i& under separate circumstances. 
The first rule is tbis: “If two ships under steam” 
—not two steamships therefore, but “two ships 
under steam,” that is, with their steam up—* are 
crossing so as to involve risk of collision, the ship 
which has the other on her own starboard side 
shall keep out of the way of the other.” If 
the circumstances of the two ships under steam 
are such that those in charge of them ought to 
see that risk of collision is involved, then the ship 
which has the other on her starboard side is 
bound to do something to keep out of the way of 
the other. The object of these regulations being 
to avoid risk of collision, a canon for their inter- 
pretation is that they are all applicable at a time 
when the risk of collision is to bo avoided, not 
that they are applicable when tho risk of colli- 
sion is already fixed and determined. There- 
fore, they are all applicable some time before 
the risk of collision is finally fixed and deter- 
mined. Hence we have always said that the 
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right moment of time to be considered is | before him, and upon his view of the evidence. 


the moment before the risk of collision is con- 
stibuted. The words of the rule are not “If two 
Ships under steam are crossing with a risk of 
collision," but “ are crossing so as to involve risk 
of collision,” that is, the moment before there was 
risk of collision. Here the duty of the Abeona 
was to follow whatever manœuvre she chose to 
select which would keep her out of the way of 
the other so as to avoid risk of collision. But 
then there is a reciprocal rule which applies to 
the conduct of the other Ship, which is this: 
“ Where, by the above rules, one of two ships is to 
keep out of the way, the other shall keep her 
course." It was suggested that “ keeping her 
course" meant keeping her course at the same 
pace a6 which she was going before she was called 
upon to obey this rule. It is the first time I ever 
heard it suggested * keeping her course" means 
that she is to keep on at the same Speed as 
before. It has nothing to do with the question of 
speed, but is concerned with the direction in which 
a vessel is going. Therefore, she was bound to 
keep hercourse. Now we come to another rule, 
the 18th, which does not in any way modify, clash 
with, or require to be construed at the same time 
as, the other rules. It is a wholly independent 
rule. It will apply, though certain of the other 
rules apply. Inthecaseof two steamers approach- 
ing each other if applies to both of them. We have 
had a great deal of discussion about this rule, 
and it is very necessary to consider it carefully. 
It, in my opinion, like all the others, applies more 
particularly to the moment before the risk of 
collision is constituted and exists. It is applicable 
at a time when the action of both steamers is such 
as to involve risk of collision. At that moment 
of time, if what they are doing involves risk of 
collision, they ought both to slacken their speed. 
It applies to each of them. But it may be that 
the condition of things just before the moment 
when the risk of collision is to be constituted is 
such that the slackening will not suffice to avoid 
the risk of collision, and it requires another 
manœuvre, viz., stopping and reversing. If then 
it iy necessary to stop and reverse, they must do 
so, either one or the other or both. But this, 
again, is an instruction as to the conduct of men, 
and it cannot be that they are to stop and reverse 
merely because it is proved afterwards that there 
was risk of collision; it must be if the cireum- 
stances are such that an officer of ordinary skill 
and care would be bound to come to the conclu- 
sion that it was necessary to stop and reverse. 
That being the construction of therules, we have 
to apply them to the present case. The applica- 
tion of these rules in the Court of Admiralty is 
made by a mixed tribunal. The judge has to try 
the case and the judgment is his and his alone. 
The assessors who assist the judge take no part 
in the judgment whatever. They are not respon- 
sible for it and have nothing to do with it. They 
are there for the purpose of assisting the judge 
by answering any questions as to nautical skill. 
They have nothing to do with the credibility of 
witnesses, unless that credibility depends upon a 
special knowledge of nautical affairs. They have 
nothing to do with the question whether the evi- 
dence proves that vessels were at one distance or 
another at any given time. That is not their 
function. All that is to be decided upon the 
responsibility of the judge, and upon the evidence 


But nautioal questions may arise in the course of 
the case, and the judge is then entitled to ask the 
opinion of the assessors for his own guidance. 
They are, therefore, there to assist the judge in 
solving any question of nautical skill upon which 
he wants instruction. Therefore, before such a 
tribunal, the final question which has to be de- 
cided is a mixture of what is the law and what is 
the construction of these rules, which is a ques- 
tion solely for the judge. The judge is bound to 
give great weight to the opinion of his assessors; 
but at the same time, if he does not think their 
view right, he is not bound to follow it, but follows 
his own view. I think that on several occasions 
the opinion of Dr. Lushington diffored with that 
of his assessors even as to questions of nautical 
skill, and unless the Court of Appeal thought his 
decision wrong, it stood. Still it would be imper- 
tinent in a judge not to consider as almost binding 
upon him the opinion of the nautical gentlemen 
who, having ten times his own skill, are called in 
to assist him. It must, however, be remembered 
that they are there to assist the judge and not to 
control. Now, applying these observations to 
the present case, it cannot be doubted that these 
vessels were approaching each other in a manner 
which made three of these regulations applicable, 
The 16th article was applicable. The Abeona 
was bound to get out of the way of the Beryl. 
The moment that rule applied to the Abeona 
the 22nd article applied to the Beryl, namely, 
to keep her course. If both these vessels had 
done what they ought to have done, risk of 
collision would never have been constituted. 
But they went on until the 18th rule became 
applicable. The Abeona seems to have done 
everything that was wrong. She was a great 
Screw collier, on the north-east coast, performing 
her voyage with the carelessness which is not un- 
common amongst colliers. She was going at full 
speed, not looking to the right or left, and very 
likely with her helm lashed, and all her people 
asleep. Therefore, the whole question is, it being 
admitted that the Abeona was to blame, whether 
the Beryl broke any of the rules. What she did 
was this, she kept her course, and, seeing the 
Abeona was not doing her duty, she whistled. 
This first whistle is immaterial, as it is not con- 
tended that she was bound to do anything more 
at that time. But, seeing the Abeona was still 
keeping on, she whistled again, and slackened her 
speed. At that moment, were the circumstances 
such as ought to have caused the officer in charge 
of the Beryl to perceive that the two vessels were 
80 approaching as to involve risk of collision ? 
They were at a distance of from a quarter to half 
a mile. At that time the officer in charge of the 
Beryl slackened his speed. Whether he was jus- 
tified in only doing that seems to me to involve 
2 question of nautical skill, and, assuming the 
vessels to have been half a mile apart, we have 
asked our assessors the following question: “At 
the time of the second whistle could the Abeona, 
without difficulty, have passed under the stern of 
the Beryl, or could she then otherwise, without 
difficulty, have avoided her?" They answer the 
question in the affirmative. Therefore, I think 
that at that time the officer in command of the 
Beryl was not put into such circumstances as 
ought to have made him come to the conclusion 
that it was necessary to stop and reverse. He 
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had aright to assume that the Abeona would not | mined by and follows from the answers given us 


go on obstinately neglecting her duty. According 
to his evidence, 300 yards is the greatest distance 
we can give him from the Abeona before he acted 
again. 

Now, the question is raised whether af any 
appreciable time before he did again act—as- 
suming it to be 300 yards—thecircumstances were 
such that he ought to have come to the conclusion 
that it had become necessary,in order to avoid 
risk of collision, to stop and reverse. In order to 
solve that question, which involves a matter of 
nautical skill, we have asked the gentlemen who 
assist usthis question: “ Was the officer of the 
Beryl justified, as a sailor, in supposing, until he 
was within 300 yardsof the Abeona, that the Abeona 
would keep out of his way, and could do so without 
difficulty.” They answer that question in the 
negative. Accordingly, the next inference of fact 
which I should draw, assuming that answer to be 
correct, is that he was not justified in waiting 
until the vessels were 300 yards apart before he 
stopped and reversed. He had come within the 
rule, the circumstauces being such that he ought 
to bave earlier come to the conclusion that it was 
necessary to stop and reverse. But, in order to 
avoid any difficulty, as to the form of the question, 
we have asked another question which seems to 
me absolutely to clench the matter: At 300 yards 
could the Abeona, by any manceuvre, have avoided 
risk of collision, cites the Beryl bad, at the same 
time, stopped and reversed? They answer, No. 
It cannot be that, if what an officer is to do is to 
act so as to avoid risk of collision, he is to delay 
acting until the time when, unless he stops and 
reverses,it is impossible for the other vessel, by 
any manoeuvre, to avoid risk of collision. Upon 
these answers, and—if it is worth while to say 
so—I confess I cannot myself see how they could 
answer otherwise, as I cannot conceive that these 
two vessels could approach on the courses on which 
they were to within 300 yards of each other 
without risk of collision. I absolutely and 
entirely agree with these findings of nautical 
fact, and, adding to those nautical facts the facts 
which are established by the evidence, I am sorry 
tosay that I have been obliged to cometo the 
conclusion that it had become earlier necessary, 
within the meaning of the rule, for the officer of 
the Beryl to stop and reverse in order to avoid, not 
only collision, but risk of collision. If that be so, 
the result is that the Beryl is to blame as well as 
the other vessel, and the usual consequences must 
follow. I should have been glad if Butt, J. had, 
in his judgment, stated what the question was 
which he definitely and in terms left to his 
Trinity Masters. Had we known what it was 
that was left to them it would have greatly 
assisted us. Therefore, with great reluctance, the 
conduct of the Abeona having been as bad as it 
could be, and the otficer of the Beryl having been 
put into a difficult position by the wrongful act 
of the Abeona, all that can be said is that he did 
not do that which the Act of Parliament declares 
and enacts he must do, and for this pardonable, 
excusable, and slight fault, I feel bound to decree 
that his owners must pay for that breach of the 
Act of Parliament. We, therefore, find both 
vessels to blame. There will be no costs here or 
in the court below. 

Bowen, L.J.—I am of the same opinion. I 
think that the judgment in this case is deter- 


by our nauticalassessors. The matteris governed 
by certain articles of the Regulations for Pre- 
venting Collisions at Sea. The articles are Nos. 
16, 17, 18, and 22. Arts. 16,17, and 22 are in 
the same tenor, and differ from 18. They are 
regulations which prescribe the course which a 
ship is to keep or abandon, according to circum- 
stances. Art. 18 has to do with speed alone. 
The arts 16, 17, and 22 prescribe the course 
that each of two ships meeting so as to involve 
risk of collision is to take. By art. 16, “Tf 
two ships under steam are crossing so as to in- 
volve risk of collision, the ship which has the 
other on her own starboard side shall keep out of 
the way of the other,” By art. 17, "If two 
ships, one of which is & sailing vessel, and the 
other a steamship, are proceeding in such direc- 
tions as to involve risk of collision, the steamship 
shall keep out of the way of the sailing ship.” As 
the Master of the Rolls has pointed out, these 
articles are intended, not merely to prevent col- 
lision, but to prevent risk of collision. In my 
view, art. 16 may be expanded into, “if two 
ships under steam are crossing in such a way 
that if their respective courses are continued, 
there will be risk of collision, &c.” Art. 17 
may also be expanded in the same way. What, 
therefore, is to be avoided is risk of collision. 
Art, 22 is correlative to these two other 
articles, and enacts that, “ Where, by the above 
rules, one of two ships is to keep out of the way, 
the other shall keep her course.” 

It has been suggested during the argument that 
keeping her course means not only keeping the same 
heading, but also maintaining the same speed. 
That argument seems to me to be untenable. In 
my view, the article is opposed to an alteration of 
heading, and has nothing to do with speed. It is 
art. 18 which has to do with speed. In my opinion 
that article means that a steamship when ap- 
proaching another vessel so as to involve risk of 
collision must, at all events, slacken her speed; 
but it may be necessary that she should do more, 
viz,stopand reverse. That, I think, is the con- 
struction to be put upon the terms “if neces- 
sary.” The meaning to be put upon these 
words, however, does not arise in this case, on 
account of the answers given by the gentlemen 
who assist us. They have told us that in their 
judgment the officer in command of the Beryl 
was not justified in supposing, down to the point 
of 300 yards distance from the Abeona, that the 
Abeona would keep out of his way, and could 
do so without difficulty. Although I think 
it follows from that answer that the Beryl 
was also to blame for this collision, they 
have further said that at 300 yards the Abeona 
by no manceuvre could have avoided risk of 
collision, unless the Beryl had at the same time 
stopped and reversed. That is an answer on an 
issue of fact which disposes of the case. The 
learned judge below has not in his judgment 
indicated the exact questions that he put to his 
assessors. But, bringing to this matter the best 
attention that I am capable of, I am unable to see 
any reasons why the answers given us by the 
gentlemen who assist us are wrong. I think, 
therefore, that the judgment of the court below 
must be reversed. 

Fry, LJ.—I am of the same opinion. The 
Precise auestion which we have to determine is 
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this: whether it became necessary for the Beryl 
to stop and reverse at an earlier time than she 
did. According to the evidence, it seems to have 
been proved that she stopped and reversed at a dis- 
tance o£ 300 yards from the Abeona. Ought she to 
have stopped and reversed at an earlier time than 
that? I observe that the rule says that the 
steamship is to slacken her speed or stop and 
reverse if necessary. Now, these two vessels 
were approaching so as to involve risk of colli- 
Sion. lt was, therefore, the duty of the Beryl to 
slacken her speed. That she did. The risk of 
collision however continued, and the direction in 
art. 18 is a continuing direction, and therefore it 
was the duty of the officer in command of the 
Beryl to decide every moment whether it had 
become necessary to stop and reverse. Now, the 
Beryl slackened her speed ai a distance between a 
quarter and half a mile off, and she continued at 
that speed until within $00 yards. From the 
answers given us by our assessors it appears to 
me to be plain that the Beryl continued at her 
slackened speed for a longer time than she ought 
to have done. It appears to me that, under the 
circumstances, the view taken by our assessors is 
well founded. It has been argued that the 
necessity to stop and reverse is a necessity which 
is tobe determined by the event and not by the 
judgment of aseaman. It is not now necessary 
to decide that question, because, if it is to be 
judged by the event, the collision followed, and 
therefore it was necessary; if by the judgment 
of a sailor, then we have the opinion of our 
assessors that a sailor ought, under the circum- 
stances, to have earlier seen the necessity of 
stopping and reversing. Whichever interpreta- 
tion of these words is correct, it follows that in 
this case the Beryl was in fault, and must there- 
fore be held to blame for the collision. 


Appeal allowed. 


Solicitors for the plaintiffs, Ingledew and Ince. 
Solicitors for the defendants, T. Cooper and 
Co. 


Saturday, June 28, 1884, 
‘Before Bert, M.R., Bowex and Fry, L.JJ 3 
THE WankwoRTH. (a) 
ON APPEAL FROM BUTT, J. 
Limitation of liability — Collision — Defect in 
machinery—* Improper navigation "—HMerchant 


Shipping Act Amendment Act 1862 (25 & 26 
Vict. c. 68), 3, 54. 


Where a ship is held liable for a collision caused 
by a defect in her machinery, and such defect is 
due, not to her master and crew, but to the negli- 
gence or default of other persons employed by the 
shipowner to repair the machinery on shore before 
the commencement of the voyage, and for the 
purposes of the voyage, the collision is occasioned 
by " improper navigation” within the meaning of 
sect. 54, sub-sect. 4, of the Merchant Shipping Act 
Amendment Act 1869, so as to entitle the owners 
y limit their liability under the provisions of that 

ct. 

Per Breti, M.R.: All damage wrongfully done by 
one ship to another whilst the ship which does the 
damage is being navigated, and where the wrong- 
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ful act of the ship which does the damage is due 
to the negligence of any person for whose negli- 
gence the owner is liable, is comprised within 
sect. 54 of the Merchant Shipping Act Amend- 
ment Act 1862, unless euch negligence occurs with 
the privity of the owner. 

Decision of Butt, J. (5 Asp. Mar. Law Cas. 194; 
49 L. T. Rep. N.S. 715) confirmed. 


Tars was an appeal by the defendants from a 
decision of Butt, J., in an action for limitation of 
liability under the provisions of the Merchant 

Shipping Act Amendment Act 1862, sg. 54, 
sub-s, 4, 

The action was brought by the owners of the 
steamship Warkworth to limit their liability in 
respect of a collision between the Warkworth and 
the vessel British Enterprise, caused by a defect 
in the steam steering gear of the Warkworth. 
At the damage action arising out of this collision, 

Sir James Hannen had found the Warkworth 
solely to blame, on the ground that the defect in 
the steering gear was due to the negligence of 
persons other than the master and crew, for whom 
the owner was responsible. 

, Under these circumstances the defendants to 
the limitation of liability action pleaded that the 
collision had not been cuused by the “improper 
navigation” of the Warkworth, and therefore 
denied the right of the plaintiffs to limit their 
ability, At the trial Butt, J. had held that the 
collision was caused by the “ improper navigation” 
of the Warkworth, and had allowed her owners to 
limit their liability accordingly. 

, The further facts of the case are fully set out in 
the report of the proceedings in the court below 
(5 Asp. Mar. Law Cas. 194; 49 L. T. Rep. N. S. 
715; 9 P. Div. 20). 

- Webster, Q.C. and Dr. Phillimore, for the defen- 
dants, in support of the appeal. 

Finlay, Q.C. and Barnes, for the respondents, 

Were not called upon. 

The arguments were substantially the same as 
those urged in the court below. 

The following authorities were cited in support 
of the appeal : 


Hayn v. Culliford, 4 Asp. Mar. Cas. 128: 40L. T. 
Rep. N. S. 586; 4 C. P. Div. 182; 48 L. J. 372, 


x. D. 

Chapman v. Royal Netherlands Steam Navigation 
Company, 4 Asp. Mar. Law Cas. 107; 40 L. T. 
Rep. N. S. 433; L. Rep. 4 P. Div. 157. 

Good v. London Steamship Owners’ Protection Asso- 
ciation, L. Rep. 6 C. P. 563. 

Brett, M.R.—In this case the defendants? ship, 
at the time of the collision, was being navigated, 
she was making way through the water for the 
Purpose of going from one place to another, and 
by reason of a defect in her steering gear she 
failed to avoid another vessel which was at 
anchor, and by her own motion in the water struck 
that other vessel and damaged her. The first 
question which arises, under these circumstances, 
is, was her owner liable for that collision? He 
could not be liable unless the act in question was 
the result of the negligence of some person for 
whose conduct he was liable. Supposing he had 
bought his ship from a firm of shipbuilders, and,- 
by reason ofa latent defect in her, this accident 
bad happened, there would have been no negli- 
gence on the part of anyone for whom he was 
responsible; there would have been no liability, 


! and he would have hed no need to invoke the 
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protection of this Act of Parliament. This Act 
is only necessary where there has been some 
accident caused by the negligence of persons for 
whom the owner is responsible. Therefore, it 
must be taken that this collision was the result of 
the negligence of someone for whose care and 
skill the owner was responsible. To say that this 
Act does not apply to negligence on shore is true, 
if the negligence has no result in what happens 
"hen the ship is being navigated. One must 
assume that the negligence if done on shore is 
carried on to the water and is effected on the ship 
when she is being navigated. The negligence in 
this case was the wrongful placing of a screw into 
a certain part of the steering gear. Therefore 
there was an act of negligence, and it was the 
act of a person for whose care and skill Sir James 
Hannen has held the owner responsible, Behind 
that finding we cannot go. If that had been all, 
and this defect had not been the causa 
-causans of the collision, it would have been 
wholly immaterial; but Sir James Hannen has 
found it to have been the causa causans of the 
accident. It was not the causa. proxima, which 
was the inability of the master to steer his ship 
so as to avoid this collision and that inability was 
caused by the negligence of a servant of the owner. 

The question, then, is whether in such circum- 
stances the defendant is entitled to limit his 
liability under the Act. Though the negligence 
occurred before the vessel started, its effect was 
continuous and operative whilst the ship was 
on her voyage. Now, the Act says that the owner 
of any ship, whether British or foreign, is to be 
entitled to limit his liability where any loss or 
damage is, by reason of the improper navigation 
of his ship, caused to any other ship or boat, &c. 
I think you must read it in this way, “ by reason 
of the improper navigation caused by anyone for 
whom he is responsible." Is this accident caused 
by the improper navigation of the ship? Surely 
running into another ship at anchor is not proper 
navigation? But then it is urged that the words 
“improper navigation" mean the negligence of 
the master or crew. ‘There is nothing in the 
section so to limit it. In my view the word, im- 
proper means wrongful. If a ship is being pro- 
perly navigated she does not run into other 
vessels. Therefore I come to this, that the propo- 
sition I am going to read is certainly included in 
this statute. It is that all damage wrongfully 
done by a ship to another ship whilst the ship 
which does the damage is being navigated, and 
where the wrongful act of the ship which does 
damage is due to the negligence of any person 
for whom the owner is liable, is comprised within 
the Act. Here the negligence of the person for 
whose act the owner was liable was the causa 
causans, and, though not the causa prozima, yet in 
my view the accident was caused by improper or 
wrongful navigation. I therefore think that the 
decision of Butt, J. was correct, and that this 
appeal must be dismissed. 

Bowen, l.J.—I am of the same opinion. Mr 
‘Webster and Dr, Phillimore have contended that 
“improper navigation" in the 54th section of the 
Merchant Shipping Act Amendment Act 1862, is 
confined to acts or omissions on the part of those on 
board the ship who are engaged in actually navi- 
gating her. It seems to me to be plain that the 
Legislature, in using the word improper, meanu 
improper navigation by the owner of the ship. 


| 


In my view the owner does improperly navigate 
the ship in the eye of the law, and in this I am 
fortified by the form of words used in the old 
declarations, if, owing to the negligence of some 
one for whom he is responsible, damage 18 caused 
by his ship. It seems to me that in such a 
case the ship is improperly navigated within the 
meaning of the section, whether the damage be 
caused by the negligence of the master and crew 
or of same other person for whom the owner 18 
responsible. I do not think it possible to limit 
the meaning of the words to unskilful navigation 
by those on board the ship, but I think it means 
wrongful navigation as where an owner uses his 
ship under conditions where it ought not to be 
used. For these reasons I am of opinion that the 
judgment of the learned judge below ought to be 
affirmed. . 

Fry, LJ.—I am of the same opinion. Dr. 
Phillimore has referred us to the dictionary for 
the meaning of the word navigation. One of the 
definitions given there is that navigation 18 the 
science or art of conducting, a ship from place to 
place through the water. | f that be a true defi- 
nition of the word navigation, it seems to me that 
it involves the supplying of proper materials te 
enable the ship to be properly conducted from 
place to place and also of skilful mariners capable 
of so conducting the ship. Skilful mariners, if the 
ship be not supplied with proper materials neces- 
sary for her locomotion, cannot, in the absence 
of such materials, efficiently and properly conduct 
her from place to place; so also, all necessary ant 
proper materials are useless without skilful mari- 
ners. Inmy opinion, therefore, proper navigation 
includes two things—the supply of all necessary 
parts of a ship, and of mariners with skill and 
knowledge of their duties. If either of these 
are wanting, and a collision ensues, which 18 
occasioned by the absence of both or either 
of these two, then we have a case of improper 
navigation. The words “improper navigation’ 
may include other cases, but they certainly include 
the present. In conclusion Í may add that 1 
think the following remarks of Butt, J. were well 
founded, and carry out my observations on this 
subject. They are as follows: “ Prima facie X 
do not see why the amount of relief should be 
limited to & case in which damage has occurred 
through the negligence of the master and crew, and 
why the Act should not apply to the negligence o£ 
persons other than the master and crew, who are 
enployed by the shipowner to attend to the ship 
in preparation for the voyage, as, for example, E 
marine engineer employed, while the ship is in 
port, to overhaul the machinery." For these 
considerations, I therefore think this appeal must 
fail. 

Appeal dismissed. 

Solicitors for the appellants, Gregory, Rowcliffes 
and Co. 

Solicitors for the respondents, Thomas Cooper 
and Co. 
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Nov. 25 and 26, 1884. 


(Before Brett, M.R., Corrox and Linney, L.JJ., 
assisted by NAUTICAL ÁSSESSORS.) 


Tus Dorpoeyz. (a) 
ON APPEAL FROM BUTT, J. 


Collision — Regulationa for Preventing Collisions at 
Sea 1880, arts. 13 and 18—Moderate speed— 
Dense fog—Steamship—Sailing ship. 

Where those in charge of a steamship in a dense fog 
hear a whistle and then others following it and 
getting nearer, even though the whistles get broader 
on their ship’s bow, it te their duty on hearing 
the first whistle to reduce their speed, and as the 
vessels get nearer to bring their ship to as com- 
plete a standstill as is possible without putting 
her out of command, and when the other vessel 
has come close to, even though not in sight, to stop 
and reverse their engines. 

Art. 13 of the  Hegulations for Preventing 
Collisions at Sea, which provides that every ship 
shall go at a “ moderate speed ” in a fog, requires 
the speed to become more moderate as the two 
vessels get closer together. 

Seméle, that it is the duty of those. in charge of a 
sailing ship, when in a dense fog they hear a 
succession of whistles approaching closer and 
closer, to reduce her speed by taking off sail so as to 
bring her to as near a standetill as possible while 
retaining command over her. 

Tuis was an appeal by the defendants in a damage 

action from a decision of Butt, J., finding the 

steamships Edith and Dordogne both to blame for 

a collision off Usbaut. The plaintiffs admitted 

that the Edith was to blame. 

The collision occurred about 5.30 a.m. on Aug. 
26,1883. At the time of the collision the wind 
was light from the north-east, and there was a 
dense fog. The steamship Hadith was of 448 
tons register, and was bound on a voyage from 
Swansea to Clarente in France. The Dordogne 
was a screw steamship of 463 tons register, 
and was bound on a voyage from Bordeaux 
to Cardiff. The facts alleged on behalf of 
the plaintiff were as follows: — While the 
Edith was proceeding at half speed, her whistle 
being constantly sounded, and heading about 
S. by W., half W., the whistle of the Dordogne 
was heard on the port bow of the Hdith The 
engines of the Edith was thereupon put to dead 
slow and her helm was ported. The Dordogne 
was, however, heard to be rapidly approaching, 
and the helm of the Edith was put hard-a-port, 
but the Dordogne was immediately sighted at 
about a ship’s length off and bearing about four 
or five points on the port bow, approaching at a 
high rate of speed. An order was given to set 
the Hdith’s engines full speed ahead, but before 
the order could be executed the Dordogne with 
her stem struck the Edith on the port side. The 
plaintiffs charged the defendants (inter alia) with 
navigating at too great a rate of speed and with 
failing to ease and stop and reverse their engines. 

The facts alleged on behalf of the defendants 
were as follows :—About5.30 a.m. on the 26th Aug. 
1883 the Dordogne was about ten miles S. W., by S. 
off Ushant. There wasa light air from the N. E. 
and a dense fog. The Dordogne with her engines 
at dead slow was heading N. half E., and was 


(a) Reported by J. P. AsPINALL, and F., W. Ha1Er8, Egars., 
Barristers-at-Law, 


making about one knot or one and a half knots an 
hour. Her regulation lights were duly exhibited 
and burning, the whistle was being duly sounded, 
and a good look-out was being kept on board her. 
in these circumstances those on board the 
Dordogne heard the whistle of the Edith on the 
starboard bow. The engines of the Dordogne 
were stopped and her own whistle was blown; 
the engines of the Dordogne were then moved on 
slowly. The whistle of the Edith was again heard 
broader on the starboard bow, the engines were 
again stopped, and the whistle was again blown. 
The whistle of the Edith was heard a third time, 
it was answered by the whistle of the Dordogne 
and the engines were stopped. The Edith was 
almost directly afterwards seen and tho engines 
were reversed full speed and the helm pnt hard- 
a-port, but the Edit coming on at a considerable 
speed and at a considerable angle to the course of 
the Dordogne, struck with her port side, near the 
engine-room, the starboard bow of the Dordogne, 
doing much damage to herself and the Dordogne. 

The defendants' evidence was that at the time 
the Edith was seen their engines were stopped, 
and had been stopped some two or three minutes. 
At the trial Butt, J. found that the Edith was 
to blame for not having at least stopped her 
engines not perhaps when she heard the whistle 
the first, or second, or third, or fourth time, but 
at some time or other before the vessels got so 
close that they sighted each other, and the collision 
became inevitable.” 
he found that she was going faster than alleged 
at the moment of collision, and that 


LL] 


whether a sailing ship or a steamship, 
mist, or falling snow go at a moderate 


18. Every Ses a when approaching another ship 
80 as to involve risk of collision, shall slacker her speed 
or stop and reverse if necessary. 


_ Cohen, QC. and Dr. Phillimore for the defen- 
dants in support of the appeal.—According to the 
evidence the engines of the Dordogne were stopped 
at the time the Edith came into sight. If so she 
had brought herself practically to a standstill in 
the water: 


The Frankland and The Kestrel, 1 Asp.' Mar. Law 
a 489; 27 L. T.Rep. N. S. 633; L. Rep. 4 P.C. 


The Kirby Hall, 5 Asp. Mar. Law Cas. 90; 48 L. T. 
Rep. N. S. 797; L. Rep. 8 P. Div. 71; 


It has never been laid down that a vessel on 
hearing a whistle, or even a succession of whistles, 
is to take all way off, which would have the 
eHtect of throwing herself out of command and 
80 Increase the dangers of navigation : 
The Beta, 5 Asp. Mar. Law Cas. 276; L. Rep. 8 P, 
Div. 134; 51 L. T. Rep. N. S. 154; 
The John McIntyre, 5b. Asp. Mar. Law Cas. 278; L, 
Rep. 8 P, Div. 135; 51 L. T. Rep. N. S. 185, 


According to the decision in The Beryl (51 
L. T. Rep. N. S. 554; ante, p. 321; 9 P. D. 137) 
art. 18 is only obligatory when the circum- 
stances are such as would lead an officer of 
reasonable care and skill to the conclusion that 
there was risk of collision. Here, although the 
whistles were coming closer, yet they were getting 
broader on the bow, and would therefore indicate 
i a position of safety. 
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Hall, Q.C. and Baden-Powell, for the respon- 
dents, were not called upon. 


Brerr, M.R.—It seems to me that in these cases 
of vessels, whether steamers or sailing vessels, 
which find themselves ina fog, we must hold them 
very strictly to the regulations. As I ventured 
to say in The Beryl (ubi sup.), these regulations 
are made not only for the purpose of preventing 
collisions, but of preventing danger of collision, 
and we must take care to hold vessels in thick 
fogs strictly to the regulations so as to avoid 
danger of collision. I still am of opinion that we 
cannot condemn or relieve these ships by the 
proof of what were the actual facts. We must 
judge them by what an officer of care and skill 
ought to have judged the facts to be. That the 
Edith was solely to blame is obvious, and we need 
not trouble ourselves about her. The question is 
as to the Dordogne, whether she was also to blame. 
That question must be solved by what ought to 
have appeared to be the circumstances of risk of 
collision to an officer of reasonable care and skill 
in command of the Dordogne. Now the circum- 
stances, in fact, were that there was so dense a 
fog that you could not see another ship until 
within a ship’s length off, until, when you did see 
her, a collision was almost inevitable. Whilst the 
Dordogne was in this fog she was at sea, in a place 
where it would not be extremely probable that she 
would meet another vessel. This is not like the 
case of a vessel going up or down a river, or up 
or down asomewhat narrow arm of the sea like 
a channel. In such a case, whether an officer 
hears a whistle or not, he ought to contemplate 
the probability of meeting with other vessels, 
because he is in a narrow channel where vessels 
that are meeting would almost inevitably be in 
the same line as himself. Take, for instance, the 
Thames: before an officer hears a whistle I think 
he ought to have brought his vessel, in such a fog 
as this, as nearly as possible to a standstill, so as 
only just to have command over her. But in the 
open sea, where it is not very probable that he will 
meet another vessel, I think that that would be a 
moderate speed, which, if he was in a river and 
likely to meet a vessel the next minute, ought 
not to be his speed, But even when at sea, before 
he hears a whistle, he ought to reduce his way to 
a moderate speed, though what his speed is to be 
must of course differ under different circum- 
stances. 


Now when at sea an officer hears a whistle 
he is brought to the conclusion that there 
is a vessel in the neighbourhood. A good deal 
must of course depend upon the indication which 
is given by the other vessel of her presence. I 
cannot doubt myself but that the sound of a 
whistle must give some indication of where 
the vessel is. It is impossible to my mind 
to say that a whistle sounded at a mile and 
a half off would sound the same as a whistle 
sounded one hundred yards off. Personally 
I cannot believe that. "Therefore, if a ship at sea 
in such a fog hears a whistle which would 
indicate that another vessel is a mile or a mile 
and a half off, she ought at once to reduce her 
speed to a more moderate speed, though moderate 
speed under these circumstances would be very 
different to moderate speed when the vessels came 
closer together. This case is not to be determined 
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was heard. Here we have three, and perhaps 
more, successive whistles, all coming closer. What 
must be the conclusion to be derived from those 
whistles? We know that in fact these vessels 
were coming closer and closer to each other. 
We, however, have to judge of what ought 
to have been the conclusion or suspicion of 
the officer in charge of the Dordogne. What 
would that succession of whistles tell him? For 
myself I should have had no doubt, when you 
have a succession of whistles, each one coming 
closer, that each whistle would show him tbat the 
other vessel was coming nearer. It is said that 
the whistles showed him that she was coming 1n 
a particular direction, that is, that she was getting 
broader on his bow. I do not think it signifies 
whether the whistles get broader on the bow or 
not, if they show that the vessel is coming closer. 
If it is coming nearer and nearer in & dense tog 
(and every one knows that in dense fogs you 
cannot tell where exactly a vessel is from 

sound of her whistle), and you cannot tell the 
direction in which it is coming, are not those suck 
circumstances as should lead a prudent officer to 
suppose that if he went on as he was there would 
be danger? ‘The moment the whistles show him 
that a vessel is really coming substantially nearer 
and nearer to him, he not being able to tell the 
direction in which she is coming, the truth of 
which observation is in this case shown by the 
ultimate fact, I have not myself any doubt that 
he ought to obey not only the 13th article, but 
also the 18th article if his vessel is a steamer. 
If it is only the 13th article which he ought to 
obey, as the other vessel comes nearer and nearer, 
“moderate speed” becomes more moderate and 
more moderate. That which is moderate speed, 
when the vessels are two or three miles apart, 18 
not moderate speed when the vessels are within. 
half a mile of each other. As the vessels get 
nearer and nearer he must bring his ship to as 
complete a standstill as is possible without 
putting himself out of command (a). If his vessel 


(a) Tae EARL OF DouxrFRIES.—In this case, since 
decided by Butt, J. on Jan. 14, 1885, it was held that where 
in a dense fog a steamship has been brought to a standstill 
in the water, those in charge of her on hearing & whistle 
are entitled to get such way on her as will put her under 
command. The faots were, that the engines of the steam- 
ship Boskenna Bay were stopped on account of a dense 
fog; the result being that tho vessel was lying dead in 
the water when the whistle of the steamship Earl of 
Dumfries was heard on the port bow. The helm of the 
Boskenna Bay was then put hard-a-port, and on a second 
whistle being heard the engines were put ahead, the helm 
being kept a-port. Shortly afterwards the loom of the 
Earl of Dumfries was seen and the vessels came into 
collision, the stem of the Boskenna Bay striking the 
starboard side of the Earl of Dumfries. Butt, J., after 
finding the Hart of Dumfries to blame, dealt with the 
Boskenna Bay as follows : ‘ With regard to the Boskenna 
Bay I do not forget that she was being carefally 
navigated. When the fog came on she stopped her 
engines, and had brought herself to a standstill in the 
water, The question arises, what ought she to have done 
on hearing the whistle of the Earl of Dumfries? Isa 
vessel so circumstanced to lie like a log on the water, or 
ought she to set her engines ahead and so get some 
steerage way on her? I should be very sorry to hold 
that a vessel is not under those circumstances to get 
some way on her. But,if she does set her engines ahead 
she must do so with care and caution, and only give 
herself such way as is necessary to get herself under 
command, If the Boskenna Bay had done that and 


! nothing more, she would be blameless. But the Elder 


by what was done at the time the first whistle | Brethren think she did more, she not only put her engines 
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is a steamer she must goat least dead slow. IE 
the other is really coming anything like near to 
him he ought to obey art. 18 and stop and 
reverse. To a sailing ship art. 18 does not 
apply, because she cannot stop and reverse, but 
she ought, if she is under full sail, to take sail off 
till she brings herself as nearly to a standstill as 
will give her command of herself, 


Now what ought the officer of the Dordogne to 
have concluded? Upon that I have asked the fol- 
lowing question of the gentlemen who assist us : 
“Considering the way in which these vessels were 
approaching each other, would each successive 
whistle tell the officer in charge of the Dordogne 
that the other ship was approaching nearer and 
nearer to him?” They agree with the view J 
should have come to and say “yes.” If so, he 
ought to have brought his ship to a standstill at 
an early period, and when the other vessel was 
coming near to him he ought to have stopped and 
reversed. Certainly at the time the last whistle 
was sounded he ought immediately to have 
stopped and reversed, whereas, I think, the order 
was only given when he saw the other vessel. He 
therefore broke art. 18. The learned judge of 
the Admiralty Court relied upon another circum- 
stance to show that the Dordogne was going ata 
very considerable pace at the time of the collision. 
I think it only right to state that upon this point 
I have asked our assessors the question: “ Does 
the severity of the injuries suffered by the Edith 
lead to any conclusion as to the speed of the 
Dordogne at the moment of collision?” I do 
not know what the advice of the Trinity 
Masters to the judge of the Admiralty Court 
was, but I am bound to say that the gentlemen 
assisting us do not think it would lead to 
any conclusion as to the speed of the Dordogne 
at the moment of collision. I therefore do 
not rely upon the severity of the blow at all. 
But I rely upon the facts I have stated and the 
rule I have stated. Iam therefore of opinion 
that in this case the Dordogne broke art. 13 by 
not going at a moderate speed sooner than she 
did; and I am further of opinion, which is quite 
sufficient to decide this case, that she broke art. 
18 by not reversing sooner than she did. The 
decision of the learned judge of the Admiralty 
Court must therefore be supported and this 
appeal dismissed. 


Corton, L.J.—We have not to consider what 
was the conduct of the Dordogne when the first 
whistle was heard. It is clear that there was a 
succession of whistles, that the vessels were 
coming nearerand nearer, and were, in fact, getting 
very near one another. Now it was the duty of the 
Dordogne to stop and reverse her engines if there 
was risk of collision. But it is said that, inasmuch 
as these whistles were getting broader and broader 
on the bow, the officer on the Dordogne might 
reasonably conclude that there was no danger. 


ahead, but she put her helm hard-s-port. She also set 
on her engines at the rate of thirty-five revolutions, and 
I think they were so kept for not less than four minutes. 
Having regard to this and other facts in the case, I 
think that there was an unjustifiable amount of headway 
put on her. I think that the navigation of the Fari of 
Dumfries was not careful, and I think that, although the 
Boskenna Bay was at the outset being carefully 
navigated, there was an error in giving her too much 
headway. The result therefore is that both vessela must 
be held to blame "—-Ev, 
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However, in my opinion, that will not excuse the 
Dordogne for disobedience to art. 18. In a fog 
in which a man can see nothing he cannot form 
any safe opinion as to the direction of another 
vessel, and he should in such circumstances follow 
the course stated by the Master of the Rolls. 
LixDLEY, L.J—I take the same view and think 


that the Dordogne ought to have obeyed art. 18 
sooner. 


Appeal dismissed, 


F po for the plaintiffs, Ingledew, Ince, and 
jolt. 


Solicitors for the defendants, Botterell and Roche. 


July 25 and 28, 1884, 


(Before Brerr, M.R., BOWEN and Fry, L.JJ.) 
Tue Fonta. (a) 


ON APPEAL FROM THE PROBATE, DIVORCE, AND 
ADMIRALTY DIVISION. 


Bottomry bond—Authority of master—Owners of 
cargo— Necessit;— Registrar and merchants. 


The authority of a master to raise money on bot- 
tomry is limited as against the owners of cargo 
to such an amount as is necessary to enable the 
ship to compiete her voyage with safety, and even 
where the money is advanced by a person who is 
not the ship's agent, and has no interest in the 
repairs effected on the ship, and honestly believes 
from inquiries made that the money is necessary, 
he cannot recover as against the cargo owner 
anything in respect of items other than those 


which are in fact necessary. Pry, L.J., dubi- 
tante. (b) 


The registrar and merchants have a discretionary 


(a) Reported by J. P, AsriwALL and F, W. Raixrs, Esqrsiy 
Barristers-at-Law. 

(b) We find on reference to the Amorican case of The 
Barque Edward Albro (10 Benedict, 668), decided in the 
Southern District Court of New York by Choate, J. 
1n 1879, that the court there disallowed certain items in 
2 bottomry bond which were not necessary for the 
prosecution of the voyage. It is, however, to be noticed 
that in that case the bond was on ship and freight only, 
and that the point as to the lender having made “ reason- 
able inquiries" does not appear to have been taken. 
According to Choate, J.: “The teat of what may be 
secured in a bottomry bond is not whether the expense 
1s one for which the creditor will have a maritime lien 
without any express agreement, but whether it was 
properly and necessarily incurred by the master in 
pursuance of his authority as agent of the owner for the 
Prosecution of the voyage.” One item charged in the 
bottomry bond and allowed was the funeral expenses of 
& former master, who had died at the port in which the 
bond had been entered into. His remarks on this item 
are as follows : ‘‘ The funeral expenses of the master 
should, I think, be allowed. Where a master of a ‘hip 
dies in a foreign port without means to defray his funera 
expenses, and the agent of the ship pays these expenses, 
humanity and the interests of commerce, and the rela- 
tions of the parties to the vessel, justify one in treating 
the expense as a necessity of the ship." The analogous 
question as to the liability of shipowners for medical 
attendance to their crew in foreign ports is discussed in 
the American cases of The Brig George (1 Summ. 151) 
and Winthrop v. Carlton (12 Mass. 4) According to 
sect. 228 of the Merchant Shipping Act 1854 (17 & 18 
Viet. c. 104), where the master or any seaman receives 
any hurt or injury in the service of the ship, the expenses 


of medical attendance and subsistence in case of illness, 
and oi burial in cage of death, are to be defrayed by the 
shipowner without deduction from wages. The French 
code contains a similar provision: (of. Code de Commerce, 
arta. 262, 263, und 264.)—Ep. 
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power to reduced the items claimed under a bot- 
tomry bond, should they deem them unnecessary 
or exorbitant, and the court will not interfere with 
this discretion unless tt be shown that the regis- 
trar and merchants have exercised it on an erro- 
neous principle. 


The Prince of Saxe-Coburg (3 Moo. P. C. 1) 
explained. 


Tuis was an appeal from a decision of Butt, J. 
in a bottomry action instituted by the Comptoir 
d'Escomte de Paris, as holders of a bottomry bond 
given at St. Michael on the Italian ship Pontida, 
her cargo and freight. 

The ship Pontida, being at the island of St. 
Michael, laden with a cargo of wheat, and her 
master being without funds or credit, a bottomry 
bond was executed between the master and 
Messrs. Bensande and Co., bankers, who tendered 
in answer to advertisements. These bankers 
were not the ship's agents. 

The bond was entered into on the 2nd April 
1883, before the Italian consul, with the formali- 
ties required by Italian law, the sum borrowed 
on the bond being 91,375'76 francs, which, 
together with a bottomry premium of 20 per 
cent., amounted in all to 109,650°91 francs. 

On the 19th June 1883 judgment was pro- 
nounced for the validity of the bond against the 
Pontida and her freight, and subsequently the 
owners of cargo admitted the validity of the 
bond as regards the cargo, subject to a reference 
to the registrar and merchants. The amount 
claimed by the bondholders at the agreed rate of 
exchange was 43861. 0s. 8d. 

The claim came before the registrar and mer- 
chants on the 12th July 1883, and included repairs 
effected under the recommendation of the sur- 
veyors at St. Michael, 5 per cent. commission in 
respect of the ship’s agent’s charges upon dis- 
bursements, 23 per cent. commission on the value 
of the cargo discharged, and the bottomry pre- 
mium of 20 per cent. on the total amount 
advanced. 

On the 21st July 1883 the registrar made his 
report, and found that the sum of 3685], 3a, 4d. 
was due to the plaintiffs upon the bottomry bond, 
reduction having been made in the amount of a 
bill for new metal, felt, and nails; in the com- 
missions of 5 per cent. and 24 per cent. by the 
ship’s agent; and in the bottomry premium ot 20 
cent. 

On the 19th Nov. 1883 the plaintiffs filed a 
petition in objection to the registrar's report. 
The case came on for hearing upon the petition on 
the lst April before Butt, J..and on the 29th April 
the learned judge upheld the report, with costs. 

From this decision the plaintiffs now appealed. 
The further facts of the case, and the full argu- 
ments, appear in the report of the case below 
(51 L. T. Rep. N. S. 268; 5 Asp. Mar. Law Cas. 
284; 9 P. Div. 102). 


July 25.—Dr. Phillimore and J.P. Aspinall for 
the appellants.—It having been proved that the 
lender made reasonable inquiries as to the neces- 
sity of the repairs, and that the lender was not 
ihe ship's agent, the registrar has no power to 
reduce the bondholder's claim. It is to be re- 
membered that there is no imputation of fraud, 
&nd that the bond was entered into before the 
Italian consul with all due formalities. [BRETT, 


M.R.—Hsas the duty of the lender to make in- | 


quiries anything to do withit? Is it not entirely 
a question of the authority of the master to bind 
the owners of ship and cargo?] The fact that 
the lender has made inquiries seems to have in- 
fluenced the courts in previous decisions. [BRETT, 
M.R.—What authority has the master to incur 
expenses which are nob necessary?]| By reason of 
the initial necessity of something being requisite 
to enable the ship to carry the cargo to its port 
of destination, the master is held out as the agent 
of the ship and the cargo owners for carrying out 
that purpose. If he, being so held out, incurs 
more expense than is afterwards decided to be 
necessary, it seems unreasonable that an inno- 
cent person who bond fide lends money on the 
faith of the agency, should be made to suffer in 
consequence of the wrongful acts of the agent, 
and that the agent’s principals should escape all 
liability. The following authorities support tho 
appellants’ contention : 


Thes MA of Saxe-Coburg, 8 Moo. P. C. 1; 3 Hagg. 
3 


The Jane, 1 Dod. 464, 465 ; 
The Vibilia, 1 W. Rob. 1, 10; 
The Orelia, 3 Hagg. 75, 84; 
The Royal Stuart. 2 Spinks, 260; 
The Cognac, 2 Hagg. 377 ; 
The Glenmanna, Lush. 115. 
The following cases were also referred to: 


The Zodiac, 1 Hagg. 320; 
The Lord Cochrane, 2 W. Roo. 336 ; 
Gunn v. Roberts, 2 Asp. Mar. Law Cas. 250; 30 L. T. 
Rep. N. S. 424; L. Rep. 9 C. P. 331 ; 
The Rhoderick Dhu, Swa. 177. 
Barnes (with him Bigham, Q.C.), for the respon- 
dents, was not called upon. 


Brett, M.R.—In this case the plaintiff brought 
a suit in the Admiralty Court against the owners 
of the Pontida and her cargo on a bottomry bond 
by which the captain at a foreign port made the 
ship, freight, and cargo liable to bottomry. The 
defence put forward by the owners of cargo 
is, that the circumstances with regard to three 
items, viz., charges for metal and felt supplied to 
the Pontida, agent’s commission, and the premium 
on the bond, did not give the captain authority to 
bind the owners to a bottomry bond beyond a 
certain amount, and that that amount has been 
exceeded. Now, when a suit is brought in the 
Admiralty Court upon a bottomry bond, the first 

uestion is whether the Court of Admiralty will 
iius in favour of the bond at all? It will not 
decree in favour of the bond, against either the 
shipowner or the owner of cargo, merely from the 
fact that the bond ia in existence. The preliminary 
inquiry is whether the bottomry bond, as a whole, 
was entered into under circumstances which gave 
the captain authority to bind the owners at all. 
The matter is one of the most extreme importance 
for the protection of the owners of ships and the 
owners of cargoes. That which is done is done 
as a matter of fact, entirely without their autho- 
rity, and without their having the means of 
exercising any control whatever. These things 
are done in a foreign port. A long series of 
decisions in the Admiralty Court has shown the 
necessity of looking strictly into these bonds, and 
it has been stated over and over again that, if 
there were any laxity whatever exercised in the 
Admiralty Court as to this power of captains to 
bind the owner of the ship, or the owner of the 
cargo, by ordering large repairs in these foreign 
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ports, the shipowner and ihe owner of cargo 
would be practically helpless to an indefinite 
extent. A ship is taken into some small foreign 
port, which has little or no trade of itg own, and 
if the ship came in and they could do what they 
liked with it, it would be like the ships that were 
wrecked on the coasts of England and Scotland 
in olden days, It would be a subject of thankful- 
ness in every church in the place. It has been 
seen and known that there is little or no pro- 
tection for the shipowner, or for the owner of 
cargo. People, one cannot say properly, but, as 
one knows, not unnaturally, are very likely (I am 
not saying this of every foreign port) to combine 
together to get as much out of the ship as they 
can in what they would say is all in the fair way 
of trade. They say, “ Let us charge the highest 
prices we can; let us refit this ship from top to 
bottom, and the more business we do upon the 
ship, and the better prices we get, the more profit 
we will make." And therefore the court bas 
found that, if it rested merely upon the survey of 
à surveyor in one of these small ports, and upon 
the evidence of the shipwright who has to do the 
work, and upon the allowances of the consul who 
has lived so long with the people of the place that 
he has got to take their view instead of consider- 
ing the interests of strangers—if the court rested 
upon such evidence as that it would rest upon a 
rotten reed, and the owners of ehip and cargo, 
who are not present, would have no protection 
against being practically robbed. Therefore, 
with regard to this preliminary question of 
whether the court will decree in favour of the 
bond at all, the court always insists upon looking 
strictly into the matter, and does not uphold the 
validity of the bond unless it is shown that the 
bond was entered into in good faith. Hence, 
when @ person comes into cours and Bays, “I 
have advanced money on a bottomry bond," the 
first question which is asked in the Admiralty 
Court is, “Have you done that in good faith P ” 
Upon such a question as that the question of 
whether he has made any inquiry at all is very 
material, becanse, if the things supplied are 
proved to be absolutely necessary, there is very 
little more to be said ; but upon the assumption 
that the amount of the bottomry bond is large, 
the very first question which presents itself as to 
the good faith of the lender is this: “ How came 
you to lend such a large sum on bottomry on this 
ship without making any inquiry at all? That is 
evidence (if you have made none) of want of 
good faith, and if I find that the bottomry bond " 
—the Court of Admiralty always says—“is an 
extravagant bond in fact, and if I find that you, 
the lender on bottomry, have made no inquiries 
at all, 1 shall decree against you, as judge of 
fact, that you have not entered into this bottomry 
bond in good faitb, and I will not declare for the 
bottomry bond at all. I get it aside absolutely 
and altogether." There is then no need for a 
reference to the registrar and merchants, for the 
bottomry bond is gone, 

Then what is the law which authorises the 
captain io enter into a bottomry bond at all? I 
confess that, amongst the many novel arguments 
which Thearin this court, I have been astonished to 
henr of thie, to me, new doctrine, that, assuming 
the things to be in fact unnecessary, the 
mere fact that the lender on bottomry has made 
reasonable inquiries as to whether they are 
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necessary or not, the bond is to be upheld for its 
whole amount, although in fact nothing init was 
necessary at all. Let us illustrate the case in 
this way: Suppose that all the things done to 
the ship, such as carpentering, &c., are as n 
matter of fact necessary in order that the ship 
may prosecute her voyage, and suppose that the 
price of the materials supplied and repairs 
effected to have been reasonable, and sup- 
pose there was an agent of the sbipowner 
in the port whose duty it was to pay for 
these things on behalf of the owners; that is, to 
pay the prices without any bottomry commission 
af all. But suppose that notwithstanding that the 
captain has entered into a bottomry bond. That 
18 not an imaginary case. It is in the books and 
has occurred: (Gunn v. Roberts, 2 Asp. Mar. Law 
Cas, 250; 30 L, T. Rep. N. 8.424; L. Rep. 9 C. P. 
931. In that case it was declared by the court 
that the bottomry bond could not be enforced ; 
the declaration was against the bottomry bond, 
and it was held to be wholly void. Why? 
Because, although the things were necessary as a 
matter of carpentering to carry the ship to the 
end of her voyage, yet they were not necessary in 
the whole sense of the word, because there was an 
agent of the shipowner in the port who would 
have advanced the money on other terms than 
bottomry, and whose duty it was to do so. 
Therefore, although the bottomry lender had 
lent his money, he could not recover any of it 
as upon a bottomry bond. Now supposing, 
in this case of Gunn v. Roberte (ubi sup.), it 
had been asserted by the lender, “This is 
quite true, but I did not know there was an 
agent of theship in the port. How should I 
know there was an agent? Iwentabout amongst 
my friends and asked them, ‘ Do you know whether 
there is an agent?’ and they said, “ No, there is 
no agent that I know of," Supposing he had 
then gone to the captain and the captain had said, 
“No, there is not an agent" How cameit that in 
the case referred to no allusion is made to this 
theory of “reasonable inquiries?" No such 
doctrine was even broached, and the bottomry 
bond was declared against upon the ground that 
there was no authority in the captain to enter 
into it under the circumstances. Now, let us take 
this case, Supposing a ship is in one of these 
foreign ports, and she requires a certain amount 
of sheathing or coppering, and other repairs, to 
take ber to the end of the voyage, but the captain 
thinks it will be for the benefit of his owners that 
she shonld be repaired not only sufficiently to 
— her to the end of the voyage, but also to 
Te-class her, and make her as good as she was 
before; that is, about five times more repairs and 
more coppering and sheathing than would be 
necessary to take her to the end of the voyage. 

“pposing tbe surveyors in terms say that those 
are the things which are required to take her to 
England, or to the end of her voyage. The man 
lends his money on the bottomry bond on the 
faith of that, According to the argument here, 
if he does not Suspect the honesty of the people, 
16 would he gaid, “There are reasonable inquiries ; 
he has reasonable yrounds ; there are the surveys; 
there is the consul’s acquiescence in the surveys.” 
There is not a case in the books in which, under 
such circumstances, where it has been shown that 
the repairs done were not merely the repairs 
necessary for the completion of the voyage, but 
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were repairs necessary to re-class the ship, the 
bottomry bond has been allowed to the full extent. 
In a case in which unnecessary repairs were done 
two questions would arise: First, whether the 
court would declare for the bond at all. On that 
point the court would inquire whether the lender 
ou bottomry had made the advance bond fide. If 
he knew that the repairs which were done were 
unnecessary, and that there was an attempt to 
impose upon the owners (in which case the 
question of reasonable inquiries comes in so 
as to enable us to see whether he has entered 
into the bottomry bond bond fidas or whether he 
has been a party in an attempt to impose upon 
the owners), although part of his money had been 
spent in necessary repairs, the whole bond is 
declared against. But supposing he has not, and 
has bona fide made the advances, then the bond 
would be declared for; but then it would go to the 
registrar and merchants to say how much of these 
repairs were necessary to take this ship to the end 
of her voyage. The bond being declared for as an 
honest bond, you have then to consider how much 
was authorised by the position of the captain, 
that is, how much was necessary. Therefore, 
when a bottomry bond is declared for as an 
honest bond, the lenders have to go into this, that 
it is a good bond for each and every item of it 
which is necessary, and it is a bad bond for each 
and every item that was beyond necessity. It is 
therefore forthe registrar and merchants, after the 
bond has been declared to be a valid bond as a 
whole, to inquire as to cach item in it, whether the 
captain had authority to go to the extent of the 
particular item. That depends upon whether the 
item was necessary or not, or how muchof it was 
necessary. Hach item that was necessary is 
allowed, and each item that was wholly unneces- 
sary is struck out. Each item that goes beyond 
necessity is cut down. That is the duty of the 
registrar and merchants after the bond is declared 
for. There is, I venture to say, no trace in the 
books of anything ever having been referred to 
the registrar and merchants with regard to a 
bottomry bond except the questions I have now 
stated, which are referred to them not to enable 
the Admiralty Court to decree whether the 
bottomry bond is good or not as a whole, but 
after the court has declarad it is good, in order to 
see how much of it can be allowed. If the 
"reasonable inquiries" were to go to the whole 
amount of the bond, it would be a matter to be 
inquired into by the court in order to see whether 
it would decree for the validity of the bond or 
not. If the reasonable inquiry would do as to 
&ny particular item it might be that, after having 
decreed for the bond, the question whether reason- 
able inquires were made as to one particular item, 
if it would be a matter of inquiry at all, might be 
for the registrar and merchants as to that point: 
that I will not say. Itis enough for me to say 
that the question of reasonable inquiries has 
never been a test at all of what amount was 
to be allowed, but only whether the bond was 
to be allowed, or declared against. 

With great deference, the language of the 
Privy Council in the case which has been 
cited, and which has raised some difficulty, 
it is not to my mind so accurate as the 
learned Lords would have used if they had 
been dissecting the case. In my opinion that 


the case which I have endeavoured to explain and 
to enunciate, namely, whether the bond was a 
bona fide bond and was to be allowed at all, or not, 
because, as I say, even assuming that part of 
the expenses is for that which is absolutely 
necessary, yet, if the bond is an extravagant 
bond, and has been entered into by the 
lender either with gross carelessness as to the 
necessities of the ship, or if he has been a party 
to an attempt to impose upon the shipowner, 
there is a want of good faith which will at once 
put an end to the bond, and there would be 
nothing to go tothe registrar and merchants at 
all. The whole principle is founded upon the 
fundamental doctrine that by the law of England 
the master of a ship, when away from his owners, 
and in a foreign port, has no authority to bind the 
shipowners to anything except in case of necessity. 
With regard to the cargo owner the case is still 
Rtronger, if possible, because the master is never 
the agent of the cargo owner. "When he takes the 
cargo on board he does not take them on board as 
agent for the cargo owner. I should have thought 
the whole thing so simple that no one could have 
even argued upon it. The master takes the goods 
on board as agent of the shipowner, and not as 
agent of the cargo owner. Nothing can make him 
agent of the cargo owner from beginning to end, 
except a necessity arising during the voyage. 
Therefore to say that without that necessity 
existing he has authority to bind the cargo owner 
whose agent he is not because the person who 
lends him money has made reasonable inquiries 
whether the thing were necessary or not, is to 
cut away the whole ground upon which he can 
bind the cargo owner at all. To say that, although 
he was not the agent of the cargo owner, although 
necessify has not put him into the position of 
being agent, yet without being his agent at all he 
can bind him through the result of reasonable 
inquiries, seems to me to be a contradiction of 
what has always been held in this country. There- 
fore I myself come to the conclusion that no such 
doctrine as urged by Dr. Phillimore has ever been 
known or countenanced by the law of England, 
either in the AdmiraltylCourb or elsewhere. 
Having regard toa doubt which exists in the 
mind of my learned brother Fry,in which doubt T 
do not myself participate, I also think that this 
appeal must fail, on the ground that there is no 
evidence of any reasonable inquiries having been 
made. However, I do not base my decision upon 
that ground, but upon the greater ground that 
the master had no authority with regard to these 
items to bind the owners of cargo beyond what is 
clearly necessary. The necessity with regard to 
the items in dispute has been disproved at the 
reference. As to the decision of the registrar and 
merchants as to what was necessary or not, the 
court has never thought of interfering with that 
decision. The court has always said that with 
regard to the items found by the registrar and 
merchants it would only interfere with that 
finding upon a question of principle, and not 
upon @ question of detail, because this the 
court is wholly unable to do. The registrar 
and merchants have found, with regard to 
these items that they were not necessary, and 
therefore I can see no reason to interfere. 
The question whether the commissions—that is, 
the mercantile commissions—which are alleged 


language was meant to apply to that part of , to have been paid, were necessary or not, or 
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whether the amount was that which was reason- 
ably necessary, is for the registrar and merchants 
just as much as the other items. And also, with 
regard to the bottomry commission, that is a 
thing the propriety of which is known to the 
registrar and merchants, and the court has no 
means of rectifying them as to each and every one 
of those items. They are the ordinary points of 
submission to the registrar and merchants which 
they are wholly competent to deal with, and, as I 
have said, the court will never overrule them 
except upon a point of principle. The question 
brought before us has been one of principle, and 
that is the question which has been so strenuously 
argued, and that question again I say is this: 
Assuming that there was no necessity to the 
extent to which these expenses have been incurred, 
nevertheless has the captain authority to bind the 
cargo owner to their full extent, because the 
merchant who lent the money made “ reasonable 
inquiries P” I say no such law is known in Eng- 
land as will give the captain authority upon the 
faith of such facts. 


Bowen, L.J.—I am of the same opinion, and I 
agree entirely both with the law as propounded 
by the Master of the Rolls and with the reason- 
ing by which he has come to that conclusion. 
Shortly expressed the law is this: The master, as 
it seems to me, is only the agent to bind the cargo 
owner in the hour of necessity. He derives all 
his authority from the necessity, and his autho- 
rity must be measured by that. That is the 
great principle which seems to me to have run 
through the commercial law of this country, and 
to that I find really no exception. But, if this 
appeal were allowed, that principle wonld be 
destroyed, because the measure of the authority 
of the master to bind the cargo owner would not be 
the necessity of the hour, but what the person lend- 
ing thinks about the necessity. That is a totally 
new principle, I believe, not only one not hitherto 
recognised by the common law, but one which 
would be most dangerous to business. It is 
essential that we should keep to the lines, I 
think, of the common law with regard to the 
authority of the master, or else the shipowners 
of this great eountry would be at the mercy of 
many a smal] island and many a small court. 
The authorities of the common law (I will not go 
back to them) all bear in that direction. 


We have been pressed with two or three passages 
from the judgments in the Privy Council and of 
Dr. Lushington, in which it is suggested that 
possibly the lender of money to the captain of a 
ship may be entitled to recover against the prin- 
cipal of the master, if there is an apparent neces- 
sity without the real necessity, providing he 
has made what is called reasonable inquiry. 
I fail myself to see how, upon principle, what the 
lender of the money may reasonably think can 
possibly extend the master’s authority, which is, 
as I said before, derived from the necessity of the 
case, But then there is the language in the judg- 
ment in the case of The Prince of Saze-Coburg (ubi 
sup.). It appears to methatthelanguagethereused, 
when read by the light of the explanation which 
the Master of the Rolls has given, really ceases 
to be effective for the purpose of the appellants’ 
argument. Whether it is so or not, that language, 
great as is the authority of the lips from which it 
came, is inconsistent with the doctrine which I | 


consider is applicable to this case, and I cannot 
follow it. It seems to me to be language which 
is contrary to the common law. I wish also to 
say that, even if the law were as has been pro- 
pounded by Dr. Phillimore and Mr. Aspinall, 
viz., that reasonable inquiries would warrant the 
lender in lending money which was really not 
wanted for the purpose of the ship continuing 
her voyage, yet in this case there seems to me to 
be no evidence of any such inquiry as would 
justify any honest man in dealing with the credit 
of others. There seems to me to be an absence 
of all reasonable inquiry on the part of the 
lender. 


Fry, L,J.—I concur inthe conclusion to which 
my brethren have come in this case, although 
T have not been able to do so with such freedom 
from doubt as they have. The doubt in my mind 
is, whether a tradesman supplying goods to the 
ship was not a tradesman supplying goods on behalf 
of the ship, but an independent merchant making 
a loan. My doubt is due to the two authorities, 
The Prince of Saxe-Coburg and The Royal Stuart 
both of them judgments of great authority. The 
rule, as Dr. Lushington lays it down, does seem 
to me fo be more elastic than the rule laid down 
by the Master of the Rolls and Bowen, L.J., and 
but for the observations he made in those 
cases I should be free to agree with the law 
as now laid down by my learned brothers, The 
passages to which [refer have created a doubt in 
my mind as to whether, when the lender is a 
person who has nothing to do with the supplies 
made to the ship, and bond fide makes advances 
for the purposes of the ship after due inquiry, 
and believing as the result of his inquiries that 
the money is to be expended in necessaries, 
whether in such a case as that the bottomry bond 
is not good for the whole amount. 

In the present case it is, however, not 
necessary to decide that point, because, in my 
judgment, the ‘appellants have not shown that 
reasonable inquiries were made, nor that the 
advance was made upon the faith of reason- 
able inquiries. In the first place, it appears 
to me that the lender ought to have satisfied 
himself that the repairs hound to be done were 
not more than were necessary for the com- 
pletion of the voyage. I have been unable to find 
in the documents or in the evidence anythin 
that shows the least inquiry on the part of the 
lender. In the next place it appears to me that 
the lender being as he is described, a merchant 
in that port, was primarily bound to make some 
inquiries as to the prices charged for the repairs 
to the ship. The result I arrive at is this; 
having regard to the report, if he had made 
reasonable inquiry he would have found that the 
copper sheathing was charged at an exorbitant 
price. Therefore I say, if the doubt which I 
venture toexpress is a doubt, it is quite plain 
that the appellants have not brought themselves 
within that doubt, and therefore I entirely concur 
with the decision of the Master of the Rolls and 
the Lord Justice. 

Appeal dismissed. 


Solicitors for the appellants, Lowless and Co. 
Solicitors for the respondents, Ingledew, Ince, 
and Colt. 
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practice may be settled. Weare of opinion that 


Monday, Jan. 12, 1885. 
Before Brerr, M.R., Corton and Linpiey, L.JJ.) 
Tue BEEswine. (a) 


ON APPEAL FROM THE PROBATE, DIVORCE, AND 
ADMIRALTY DIVISION. 


Practice—Appeal—Oross-appeal—R. S. O., Order 
LVILI. r. 6. 


Where an appellant withdraws his appeal after the 
respondent has given notice of motion by way of 
cross-appeal under Order LVIII., r. 6, should the 
respondent determine to continue with his cross- 
appeal, his cross-notice will be treated as a sub- 
stantive notice of appeal, n which case the original 
appellant may give a cross-notice of appeal that 
he intends to bring forward the subject-matter of 
his original appeal. 


Turis was an application to the Court of Appeal 
by the defendants in an action to recover master’s 
wages and disbursements. 

The action was heard by Butt, J., who, on Ang. 
12, 1884, gave judgment in favour of the plaintiff, 
but not fcr the full amount of his claim. 

The plaintiff, being dissatisfied with part of 
the judgment, gave notice of appeal on Aug. 30 
that the judgment of Batt, J. might be varied. 

On Nov. 18 the defendants served a notice by 
way of cross-appeal under Order LVIII., r. 6. {b} 

hortly afterwards the plaintiff determined to 
withdraw his appeal, and on Nov. 27 notice was 
given to the defendants’ solicitors that the plaintiff 
abandoned and withdrew his appeal. 

Under these circumstances the defendants (the 
respondents) served the plaintiffs with the follow- 
ing notice of motion : 

Take notice that the Court of Appeal, sitting at the 
Royal Courts of Justice, will be moved on Monday the 
12th day of January 1885, at 10.30 a.m., by counsel, on 
behalf of the defendants, that the notice of contention 
given by the defendants pursuant to rule 6 of Order LVIII. 
of the Rules of the Supreme Court 1883, on the 18th day 
of November 1884, may take the place in the list of 
appeals of the appeal of the plaintiff, notice of which 
was given on the 30th day of August 1884, and which 
stood No. 97 in the printed list of appeals for the last 
Michaelmas sittings, such last-mentioned appeal having 
been abandoned by the plaintiff; and that the costs of 
and occasioned by this application may be costs in the 
said appeal. 

J. G. Alexander, for the defendants, in support 
of the motion, stated that the question was 
whether the defendants’ cross-notice of appeal 
was to fall on the plaintiff’s appeal being with- 
drawn, or whether it was to stand as a substantive 
appeal. 

W. R. Kennedy, for the plaintiff, contra. 

Cur. adv. vult. 


Brett, M.R.—I have consulted with the other 
members of the Court of Appeal in regard to the 
question raised in this ease, in order that the 


(a) Reported by J. P. ASPINALL, and F. W.BAIEES Esqrs., 
Barristers-at-Law. 

(b) Order LVIII., r. 6, is as follows :—It shall not, 
under any circumstances, be necessary for a respondent 
to give notice of motion by way of cross appeal, but if & 
respondent intenda upon the hearing of the appeal to 
contend that the decision of the eourt below should be 
varied, he shall, within the time specified in the next rule, 
or such time as may be prescribed by special order, give 
notice of such intention to any parties who may be 
affected by such contention. The omission to give such 
notice shall not diminish the powers conferred by the 
Act upon the Court of Appeal, but may, in the disoretion 
of the court, be ground foran adjournment of the appeal, 
or fora special order as to costs.— Ep. 


in this and similar cases the cross-notice, which 
tbe respondent gave under Order LVIII., r. 6, 
Should be treated as a cross-appeal, but that, in 
the event of the original notice of appeal by the 
appellants being withdrawn, the respondents 
should have the right to elect whether they should 
continue or withdraw their cross-appeal. If the 
respondents determine to continue with their 
cross-appeal, then the original appellant should 
have the right of giving a cross-notice to the 
effeot that he intends to bring forward the subject- 
matter of the first appeal. The order is, that the 
respondents are to treat their notice as an appeal, 
and they are to become the appellants. In the 
present case the respondents may have three days 
to determine whether under the circumstances 
they will adhere to their application, and if so the 
costs in this motion shal! be costs in the appeal. 
CorroN and LINDLEY, L.JJ. concurred. 


Solicitors for the appellants, F. Venn and Co. 
Solicitors for the respondents, Harper and 
Batcock. 


HIGH COURT OF JUSTICE. 
PROBATE, DIVORCE, AND ADMIRALTY 
DIVISION. 


ADMIRALTY BUSINESS. 
Thursday, June 17, 1884. 
(Before Butt, J.) 

Tur BRITISH COMMERCE: (a) 


Oollision—Salvage—Commissionon bail—Liabihiy 
of 2rong-doer—Practice. 


In a damage action, the plaintiffs are not entitled to 
recover as part of their damages a sum paid by 
them as commission on bail given in an action 
brought against their ship by salvors whose 
services were necessitated by the collision. 

The vessels A. and B. came into collision, in conse- 
quence of which salvage services were rendered to 
the B. bythe C. The salvore instituted an action 
against the B.,in which the owners of the B. 
tendered, but the salvors recovered more than was 
tendered them. The A. was condemned im the 
damage action brought by the B., and on refe- 
rence to the registrar and merchants to ascertain 
the amount of the A/s liability, the registrar 
allowed the costs incurred by the owners of the B. 
in defending the salvage suit, but struck out the 
commission on the bail given by the owners of the 
B. for the release of their vessel in the salvage 
action. On objection to the registrar’s report : 

Held, that, as commission on bail is not recover- 
able as defendants’ costs in o salvage action, 
such item could not be recovered from the owners 
of the A. 

Queere, whether the owners of the B. were entitled to 
the costs incurred by them in the salvage action. 

The Legatus (Swa. 168) doubted. 


Tuis was a epecial case stated by the parties to a 
damage action for the opinion of the court as to 
the liability of the defendants, under the circum- 
stances hereinafter stated, in respect of commis- 
sion on ba given for the release of the plaintiffs’ 
ship. 
(a) Reported by J, P AsriNALL and F. W. Raixzs, Esqrs., 
Barristers-at-Law, 
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In consequence of a collision between the two ! 
vessels the County'of Aberdeen and the British 
Commerce, salvage services were rendered by the 
steamship Paris to the County of Aberdeen. In 
respect of these services the owners, master, and 
crew of the Paris instituted a salvage action 
against the County of Aberdeen, in which action the 
County of Aberdeen was arrested, but released on 
her owners giving bail in 20007., for which they 
had to pay a commission of 1 per cent., amount- 
ing to 207. A tender of 10001. was overruled by 
the court, which awarded 90007. In the damage 
action subsequently instituted by the owners 
of the County of Aberdeen against the British 
Commerce, the British Commerce was held alone 
to blame. On the reference to the registrar 
and merchants to ascertain the amount of 
the liability of the British Commerce, amongst 
other items claimed was the 201. paid by the 
owners of the County of Aberdeen as commis- 
sion on bail in the salvage action. This item 
ihe registrar refused to allow, to which objec- 
tion was taken by the plaintiffs, and the ques- 
tion now came before the court by way of 
motion. 


Bucknill, for the owners of the County of Aber- 
deen, in support of the motion.—In consequence 
of the wrongful act of the defendants this expense 
had to be incurred by the plaintiffs. It the ship 
had not been bailed out the plaintiffs would have 
had a claim for marshal's possession fees against 
the defendants, which would have greatly exceeded 
the 207. paid as commission on bail. [Burr J.— 
Surely it only needs a statement of the facts to at 
once show that you must fail on this application. 
‘Your course is clear. You should tender. I? the 
tender is adequate, then you get your costs ; if in- 
adequate, theh you mnst bear the consequences, | 
The principle for which I am contending was 
acted upon by Dr, Lushington in The Legatus 
{1 Swa. 168), where he, under similar ciroum- 
stances, allowed the plaintiffs in the damage 
action to recover from the defendants the costs 
incurred by them inthe salvageaction. That is the 
practice of the court, and it covers the present case. 
LBUTT, J.—I doubt whether that is correct, but 
you are now asking me to extend that practice to 
commission on bail, which the registrar tells me 
is never allowed. If I am bound by the practice 
laid down in The Legatus (ubi sup.), I am just as 
much bound by the practice as to commission on 
bail.) 


J. P. Aspinall, for the defendants contra, was nob 
called upon. 


Burr, J.—I cannot alter this report, In the 
first place, I am told that the 201. would not by 
ihe practice of the court be allowed as between 
the immediate parties to a salvage action. There- 
fore, if I am bound by the practice of the court I 
am right in disallowing this commission on bail 
as against the defendants in the damage action, 
who were not parties to the salvage action. At 
the same time, although it is not necessary to 
decide it, I have my doubts as to the principle 
laid down in The Legatus (ubi sup.. I myself 
should want a great deal of persuasion to induce 
me to think that under circumstances like the 
present the defendants in the salvage action are 
entitled to be paid the costs of defending that 
ation by the defendants in the damage action. It 
is enough for me now to say that I shall not | 


TADY, 


extend that 


| principle by applying it to commission 
for bail. 


Application dismissed. 


Solicitors for the plaintiffs, Thomas Cooper 


and Co. 


Solicitors for the defendants, Gregory, Roweliffea, 
and Co, 


Friday, Nov. 14, 1884. 
(Before Burr, J.) 
Tax Crpacn. (a) 

Collision —* Narrow channel” — Falmouth Harbour 
—Regulations for Preventing Collisions at Sea, 
1880, art. 21, 

Art. 21 of the Regulations 
stone at Sea 128 
channels 2very st 
and practicable, 
or mid-channel 


for Preventing Colli. 
9, providing that “in narrow 
eamship shall, when it is safe 
keep to that side of the fairway 
: which lies on the starboard side of 
such ship,” oiplies to a, steamship entering and 
passing up Falmouth H arbour, and if a steamer 
going into that harbour keeps to the side of the 


channel which lies on her port hand, she violates 
the regulations. 


Tuis was a damage action in rem instituted by 
the owners of the British steamship Cheerful, 
against the owners of the French steamship 
Clydach to recover compensation for damages 
sustained hy reason of a collision between the two 
vessels on Sept, 8, 1884, in Falmouth Harbour. 

Mhe defendants counter-claimed. 

“he facts alleged on behalf of the plaintiffs 
Were as follows ;—Shortly before 4.30 a.m. on 
Sept. 8, 1884, the Steamship Cheerful, of 642 tons 
register, and laden with a general cargo, was 
approaching Falmouth Harbour, at the speed of 
about nine knots, on a voyage from Liverpool to 
London, vi Falmouth, the weather being fine 
and clear, the tide about flood, and the wind a 
light breeze from the westward. Her regulation 
lights were duly exhibited and burning brightly, 
and a good look-out was being kept on board. In 
these clroumstances, when the Cheerful was head- 
ing about N.N.E. and approaching the harbour 
at à short distance from Pendennis Point, making 
for the pier, the green and masthead lights of a 
steamship, which proved to be the Olydach, were 
observed by those on the Cheerful distant about 
&mile and bearing about a point on their star- 
board bow. About this time the engines of the 
Cheerful were reduced to half speed. When about 
off Pendennis Point the engines of the Cheerful 
Were put to slow and her helm starboarded a little 
to keep along the land and make the pier. The 
two vessels were in a position to pass each other 
In safety starboard Side to starboard side, but 
When the masthead and green lights of the 
Clydach were about three points on the starboard 
bow of the Cheerful, and were distant about 150 
yards, ber red light camo into view and her green 
was shut in, rendering a collision imminent. The 
engines of the Cheerful were immediately reversed 
ull speed, her whistle was blown, and the Clydach 
was loudly hsiled to starboard her helm and 
Teverse her engines; but she came on, and with 
her stem struck the Cheerful a violent blow on the 


starboard quarter, cutting her down below the 
water's edge and sinking her. 


(4) Reported by J, P, ASPINALL and F, W, RArkxs, Esqrs 
Barristers-at-Law. oiii 
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The facts alleged on behalf of the defendants 
were as follows:—Shortly before 4.15 a.m. the 
French screw steamship Clydach of 620 tons 
regieter, Jaden with a cargo of iron ore, was 
leaving Falmouth Harbour by the channel nearest 
to Pendennis Point, and was keeping to that side 
of the fairway which lay on her starboard hand. 
The Clydach was heading about S. by W., and 
was making about three knots an hour. The 
regulation lights were duly exhibited and burning 
brightly, and a good look-out was being kept on 
board her. Under these circumstances the mast- 
head, then the red and then the green lights of 
the Cheerful were seen at almost the same moment 
about a mile and a half distant, bearing right 
ahead of the Clydach. The helm of the Clydach 
was ported and her whistle blown. The green 
light of the Cheerful was shut in, and the two 
vessels were then in a position to pass clear, port 
side to port side. The helm of the Clydach was 
then steadied. The vessels continued to approach 
each other, and would have passed port side to 
port side, when the Cheerful suddenly opened her 
green light and shut in her red, as if under a star- 
board helm, and caused imminent danger of 
collision. The engines of the Clydach were at 
once stopped and put full speed astern, but the 
Cheerful approached, and, with her starboard side 
abreast of the mainmast, struck the stem of the 
Clydach, causing much damage. The defendants 
charged the plaintiffs with breach of arts. 18 and 
2 of the Regulations for Preventing Collisions at 

ea. 

Art. 21 of the Regulations for Preventing 
Collisions at Sea 1880 is as follows : 

In narrow channels every steamship shall, when it is 
safe and practicable, keep to that side of the fairway or 
ae e which lies on the starboard side of such 

ip. 

The entrance to Falmouth Harbour is divided 
by Black Rock into two channels, the Western and 
the Hastern. Pendennis Point is at the western 
entrance to the harbour. lt was admitted by the 
plaintiffs that the Cheerful was entering the 
harbour on the western side of the West Channel. 

During the plaintiffs case evidence was 
tendered to prove that it was the practice fur 
vessels entering Falmouth Harbour to enter on 
the western side of the West Channel. In support 
of the evidence it was contended that it should be 
admitted, because it showed that it was not“ safe 
and practicable” for the Cheerful to enter the 
harbour on the eastern side, inasmuch as by so 
doing she would embarrass other vessels, who, 
knowing the practice, would not expect to meet 
a vessel entering on the eastern side; and that, 
moreover, the existence of such a practice would 
tend to prove negligence on the part of those on 
the Clydach, who, knowing the practice, should 
therefore have been prepared to manœuvre for a 
ship entering on the western side. 

As against the evidence being admissible it was 
contended that a practice contrary to the provi- 
sions contained in the Regulations is inadmissible ; 
and that, moreover, the Clydach being a French 
ship, those on board of her would know nothing 
of the practice. 

Butt, J., admitted the evidence. 

The plaintiffs also called evidence to prove that 
a considerable number of vessels anchored in the 
eastern portion of the harbour. 

It was agreed that the place of collision was 


Vor. V., N.S. 


about three cables’ lengths north of a line between 
Black Rock and Pendennis Point. 


Dr. Phillimore (with him T. T. Bucknill) for the 
plaintiffs.—The 21st article of the Regulations 
ceased to apply after the Cheerful had passed the 
Black Rock, which is at the entrance to the 
harbour. The collision took place in the hai bour, 
where the ** narrow channel ” rule is not applicable. 
Even assuming it to be applicable, it was necessary 
for the Cheerful, bound as she was for the pier, 
to cross over to the western side of the harbour. 
Moreover, the circumstances of the case were such 
as to render it unsafe and impracticable for the 
Cheerful to have entered on the eastern side. 
[Burr, J.—15 would require very strong circum- 
stances to excuse a departure from the Regula- 
tions.] It has been proved that a large number 
of vessels anchor on the eastern side of the 
harbour, and that there was a practice fo enter on 
the western side, and therefore it was not “ safe 
and practicable ” to enter on the eastern side. 


Myburgh, Q.C. (with him Stubbs), for the defen- 
dants, were not called upon. 


Burr, J.—This appears to all of us to be a very 
clear case. It is a case of two steamships 
approaching one another from opposite directions, 
the Cheerful going in and the Clydach coming ous 
of Falmouth Harbour. At the outset one of these 
vessels, the Cheerful, was to seaward of the other, 
and the other was inside the narrow channel 
between Pendennis Point and the Black Rock. 
The Cheerful, in direct violation of the inter- 
national rules contained in art. 21 of the Regula- 
tions for Preventing Collisions at Sea, was enter- 
ing and passing through that channel on the 
wrong side; that is to say, she insisted on 
keeping on that side which lay on her port hand, 
instead of keeping on that side which lay on her 
starboard hand. Her own captain says that he 
saw the lights of the Olydach coming out of the 
harbour somewhat more than a point on his star- 
board bow, and about a mile distant, What was 
his duty under those circumstances ? His impera- 
tive duty was to keep to the starboard side of the 
channel. There is only one way in which he 
could excuse his departure from following that 
course, ùe, by showing that under the circum- 
stances it was not safe and practicable for him to 
obey the rule. Is there any reason appearing 
from the evidence which tends to such aconclu- 
sion ? The only suggested reason offered as making 
it unsafe and impracticable to obey the rule was 
the presence of the lights of the Clydach on his 
starboard bow. Where were those lights when he 
first saw them? ‘They were so nearly ahead and 
at such a distance that there could not have been 
the slightest risk in his crossing to the starboard 
side of the channel. Of course it is said that the 
lights visible were white and green, and, as the 
green was on the starboard bow of the Clydach, it 
was not then a position of danger. But with that 
Ido not agree. The Clydach wus coming out of 
the harbour, and, as she comes out, she would be 
extremely likely to show her green light toa vessel 
coming in; but that does not in itself show any 
probability or any disposition on her part to keep 
on that side of the channel which lay on her port 
hand, or to pass an incoming vessel starboard side 
to starboard side. 

Therefore, no reason has been shown why the 
master of the Oheerful should not have obeyed 
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the directions contained in art. 21 of the Regu- 
lations for Preventing Collisions at Sea. The 
master of the Cheerful is therefore to blame 
at the very outset. We moreover believe the 
story told by the master of the Clydach, that 
he ported his helm to obey the rule, when he was 
at a considerable distance trom the Cheerful. We 
think that the wrongful starboarding of the 
Cheerful was the immediate cause of the collision : 
but I think the whole of the difficulty was cansed 
by the master of the Cheerfut wilfully disregarding 
the directions contained in art. 21. Under 
these circumstances I have no hesitation in saying 
that the Cheerful is alone to blame for the 
collision. 

Solicitors for the plaintiffs, Pritchard and Sons. 

Solicitors for the defendants, Stokes, Saunders, 
and Stokes. 


Tuesday, Nov. 25, 1884, 
(Before Burt, J.) 


Tur Reeatia. (a) 

Action of restraint—Part owners—Bond for safe 

return—Practice. 

Where minority owners have instituted an action of 
restraint claiming security for the safe return of 
the ship toa named port within the jurisdiction, 
and a bond is given by the defendants for that 
purpose, such bond remains in force until the 
ship returne to that port,and the plaintiffs are 
not entitled to institute another action for further 
security upon the ship's return to another port 
within the jurisdiction, and if such second action 
is instituted it will be dismissed with costs. 

Tis was a motion by the defendants in an action 

of restraint ‘‘ to dismiss the action and to condemn 

the plaintiffs in all costsand damages through the 
arrest of the steamship Regalia and also in the 
costs of this application.” 

The plaintiff, John Robson, was the owner of 
two sixty-fourth shares in the steamship Regalia. 
In Oct. 1884 the managing owners, the registered 
owners of sixty-two sixty-fourth shares, having 
chartered the Regalia were about to send heron 
a voyage from the Tyne to Aarhus. On Oct. 13 
the plaintiff commenced an action (1884, R. No. 
2009, Fo, 365) in the Admiralty Division of the 
High Court, against the owners of the Regalia, 
and indorsed his writ as follows : 

The plaintiff as owner of two sixty-fourth shares in the 
vessel Regalia, of the port of Newcastle-upon-Tyne, claims 
the sum of 5001. in respect of his said shares for the safe 
return of the vessel to the port of Newcastle. 

The plaintiff caused the Regalia, then lying in 
the Tyne, to be arrested. In order to obtain her 
release the defendants’ solicitors, on Oct., 14, 
undertook to put in bail, and in pursuance of such 
undertaking a bail bond was executed by two 
sureties for the sum of 500L, the bond being 
conditioned that if the defendants should not 
pay what was “adjudged against them in the said 
action with costs, execution may issue forth against 
us (the sureties), our heirs, executors, and adminis- 
trators, our goods and chattels for a sum not 
exceeding 5001.” (b) No further proceedings were 
taken in such action. 

(a) Reported by J. P. ASPINALL and BUTLER ÁSPINALL, Esqrs., 
Barristers-at-Law. 

(b) As to the proper form of bail bond, see The Robert 
Dickinson, post, p. $41.—E»D. 
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The Regalia having been released proceeded on 
her intended voyage, and on Nov. ll arrived at 
the port of West Hartlepool, from whence her 
managing owners proposed despatching her on 
another foreign voyage. On Nov. 14 the plaintiff 
commenced the present action of restraint (1884, 
R. No. 2241, Fo. 427) in the Admiralty Division 
against the owners of the Regalia, in which action 
the indorsement on the writ was exactly similar 
to the indorsement in the first action. On Nov. 
14 the plaintiff caused the Regalia to be arrested 
in the second action. In order to obtain her 
release the defendants’ solicitors undertook to 
put in bail to the action and in pursuance of such 
undertaking & bail bond was executed by two 
sureties for the sum of 5007. 

The defendants now moved the court to 
dismiss the present action. 


J. P. Aspinall, for the defendants, in support of 
the motion.—The second action is unnecessary. 
The bond given in the first action holds good 
until the vessel returns to the port named, i.e. to 
Newcastle, 


Buckmill, for the plaintiff, contra.—In the case 
of The Margaret (2 Hage. 275) it was decided that, 
while the vessel was within the jurisdiction, the 
minority owners were premature in instituting a 
second action. It is, however, to be noticed that 
in that case Sir Christopher Robinson says as 
follows: “In the case before me the vessel is safe 
for the present; if she should prepare to go to sea 
the part owners may resort to the same remedy 
as before." (Burr, J.—But if the vessel is lost 

ior to her return, the sureties are liable for 
5001. under the first bond.] The present circum- 
stances are those referred to in The Margaret 
(ubi sup.) and entitle the plaintiff to commence 
a second action. 


Burr, J.—I am of opinion that this second 
action is unnecessary and should be dismissed 
with costs, including the costs of this application. 

Solicitors for the plaintiff, Stokes, Saunders, 
and Stokes. 

Solicitors for the defendants, 
and Co. 


Thomas Cooper 


Tuesday, Dec. 2, 1884. 
(Before Butt, J.) 
Tue Rozinsons and THE SATELLITE. (2) 


Co-ownership action—Sale of ship—Register— 
Guernsey—Admiralty Court Act 1861 (24 Vict, 
c. 10), s. 8. 


The Admiralty Division has no jurisdiction over 
am action in rem, instituted under sect. 8 of the 
Admiralty Court Act 1861, claiming an account 
of the earnings and sale of a ship when the ship 
is registered at the port of Guernsey, and not 
at any port in England or Wales. 


Turs was a motion by the defendant in an action 
in rem, instituted under sect. 8 of the Admiralty 
Court Act 1861, for the release of the vessels the 
Robinsons and the Satellite, and for an order dis- 
missing the action with costs against the plaintiff. 

The action was instituted on the 13th Nov. 
1884, and the indorsement on the writ was as 


follows : 
The plaintiff, as owner of thirty-two sixty-fourth 


(a) Reported by J. P, ASPINALL and BUTLER ASPINALL, Esqrse, 
Barristers-at-Law. 
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Tur MARION. 
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shares of the brig Robinsons, and thirty-two sixty-fourth 
shares of the brig Satellite, claims to have a sale of the 
Said vessels, and that the accounts outstanding and 
relating to the earnings and management of the said 
vessels be referred to the registrar. 

The following affidavit was filed on the 27th 
Nov. 1884 on behalf of the defendant : 

I, George Allix, of Cæsarea House, Bridge-road, 
Southampton, in the county of Hants, shipowner and 
master mariner, make oath and say : 

1. Iam the above-named defendant, and owner of 
thirty-two sixty-fourths of the brig Robinsons, and 
thirty-two sixty-fourths of the brig Satellite. 

2. This action is brought by the above-named plaintiff, 
the owner of the other thirty-two sixty-fourths of the 
said vessels, against me, the said defendant, for leave to 
sell the said vessels Robinsons and Satellite. 

3. The said brigs or vessels Robinsons and Satellite 
are registered at and belong to the port of Guernsey, and 
not in any port of England or Wales. 

An action waa commenced by mo in the Royal 
Courts of Jersey previous to the issuing of the writ in 
this action, against the plaintiff, for the purpose of 
having the accounts taken and adjusted between us in 
respect of the earnings of the said two vessels, Such 
action is now pending, and will shortly be heard, 

In reply to this affidavit an affidavit was filed 
on behalf of the plaintiff, which alleged that the 
plaintiff was resident in Southampton, but did 
not traverse the allegation that the brigs were 
registered at the port of Guernsey, and not in any 
port of England or Wales. 

Sect. 8 of the Admiralty Court Act 1861 is as 
follows: 

The High Court of Admiralty shall have jurisdiction 
to decide all questions arising between the co-owners, or 
any of them, touching the ownership, possession, em- 
ployment, and earnings of any ship registered at any 
port in England or Wales, or any share thereof, and may 
settle all accounts outstanding and unsettled between 
the parties in relation thereto, and may direct the said 
ship or any share thereof to be sold, and may make such 
order in the premises as to it shall seem fit. 


J. P. Aspinall in support of the motion.—The 
court has no jurisdiction to entertain this action. 
Sect. 8 of the Admiralty Court Act 1861 only 
gives jurisdiction in the case of ships registered 
at any port in England or Wales. The Robinsons 
and the Satellite are registered at Guernsey, and 
not in any port in England or Wales. The 
action should therefore be dismissed with costs. 


Bucknill, for the plaintiffs, contra.—The parties 
live within the jurisdiction, and the contract was 
made in this country. 


Burt, J.—It seems that there is no part of 
this action which comes outside sect. 8 of the 
Admiralty Court Act 1861. If so, the court has 
no jurisdiction. I shall accordingly make the 
order in the terms of the motion. 

Solicitors for the plaintiff, Lowless and Oo. 

Solicitors for the defendant, Clarkson, Green- 
well, and Wyles. 


Tuesday, Dec. 2, 1884. 
(Before Burt, J.) 

Tar Marion. (a) 
Co-ownership—Sale of ship—Admiralty Court Act 
1861 (24 Vict. c. 10), e. 8. 

The High Court of Justice (Admiralty Division) 
will not, in a co-ownership action, order the sale 
of a ship on the application of either minority or 
majority owners, unless the applicants prove 
strong necessity for so doing. 

THESE were applicants by way of motion and 

cross-motion for the sale of the steamship 

Marion under sect. 8 of 24 Vict. c. 10. 

The plaintiff W. C. Lang, the owner of twenty- 
two sixty-fourth shares, had instituted an action 
of restraint against the majority owners C. B. 
Forwood and one Nash. Forwood was the 
managing owner, and owned thirty-eight sixty- 
fourth shares, Nash owned the remaining four 
sixty-fourth shares. 

By order of the Liverpool District Registrar, 
the value of the shares in the Marion had been 
appraised. 

From affidavits filed on both sides it appeared 
that the parties were unable to agree as to the 
employment or management of the vessel, that 
there was no probability of their coming to terms, 
and that the only means of putting an end to the 
difficulty was the sale of the ship. 

Bucknill, for W. C. Lang, the plaintiff, in 
support of the motion.—It being impossible that 
the ship can be managed between her present 
owners, the court is asked to order a sale of the 
ship. [Burr, J.—A part owner must make out 
an extremely strong case before he will induce 
the court to order the sale of the whole ship.] 
Sir Robert Phillimore did so on the application ot 
minority owners in the case of The Nelly 
Schneider (4 Asp. Mar. Law Cas. 54; 3 P. Div. 
152; 39 L. T. Rep. N. S. 360). Sir Robert 
Phillimore's reason for so doing is, that it would 
be greníly to the interests of the parties that 
their connection should be severed. (Butz, J.— 
It is a strong thing for the court to say that it is 
for a man’s interest to sell his ship when he him- 
self says it is not.] The ship has been appraised 
by the marshal, and my clients are ready to buy 
Mr. Forwood’s shares at the marshal’s valuation. 
We are willing that your Lordship should so order. 

Myburgh, Q.C., for the majority owners, in 
support of the cross-motion.— We as majority 
owners ask for a sale of the ship. We will 
undertake to buy Mr. Lang’s shares at the 
marshal’s valuation. 


Burt, J.—I think a very strong case should be 
made out before the court will order the sale of a 
ship on the application of part owners. It is ask- 
ing the court to sell the ship whether the co- 
owners like it or not. Ifa man is unable to agree 
with his co-owners, his remedy is to sell his own 
particular shares. I will therefore not order a 
sale of the ship except by consent. I will not do 
it for either party without consent. I shall 
therefore dismiss both motions. 

A Solicitors for the plaintiff, W. W. Wynne and 
on. 

Solicitors for the defendants, Pritchard and 
Sons, 


( ) Reported by J. P. AsrrwALL and BUTLER ASPINALL, Esqra 
Barristers-at-Law, 
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Tuesday, Dec. 9, 1884. 
(Before Burr, J.) 
Tur Cm or Lucknow. (a) 


Practice—Collision—Oounsel’s fea — Witnesses— 
Registrar. 

In an action for damage by collision, where 
the damage to one vessel amounted to 20,0001., 
and to the other vessel to 20001., three counsel 
were instructed on behalf of the plaintiffs, and 
the fees marked on their briefs were respectively 
seventy-five guineas, fifty guineas, and thirty 
guineas, and the registrar, on taxation, reduced 
these fees to sixty guineas, forty guineas, and 
twenty-seven guineas; the Court, on appeal from 
the tawation, allowed the original fees, holding that 
they were proper fees in a case of that magni- 
tude. (b) 

Semble, the cost of detaining witnesses on shore 
may be allowed, although such witnesses are not 
called at the trial. This is a matter in the 
discretion of the registrar. 


Ts was a motion by the plaintiffs, in a damage 
action, arising out of a collision between the 
steamships Simla and Qty of Lucknow, “to 
review the assistant registrar’s taxation of the 
plaintiffs’ costs, so far as relates to the reduction 
of the fees paid to counsel on the hearing of the 
action and the disallowance of the amounts paid 
in respect of the detention of the witnesses 
Egsberg, Coyle, and Scott.” 
The items in dispute were: 


Fee to Mr, R. E. Webster, Q.C. and clerk with £. s. d. 

brief and papers aaeeei mee 82 10 0 
Fee to Dr. Phillimoreand clerk with brief and 

EENE aoee ea O mue 0 0 
Fee to Mr. A. E. Nelson and olerk with brief 

and papers ....... 210 0 


Three seamen, Pgsberg, Coyle, and Scott, 
A.Bs. onboard Simla, for detention on shore 35 0 0 
These items were at first allowed by the regis- 
trar, whereupon the defendants filed the following 
objections : 


As to item 1 (viz., fee to pluintiffs’ leading counsel) 
it is submitted that the employment of a third counsel 
was unnecessary, having regard to the nature of the 
action, and that in any case the feo ought not to be 
allowed as against the defendants, inasmuch as the 
learned counsel did not appear in court in support of the 
plaintiffs’ case or take any part at the trial of the 
action. 4 

If, notwithstanding the above objection the court 
should consider the learned counsel to be entitled to a foe, 
then it is submitted that the amount allowed is excessive, 
except as including a special fee, it being the invariable 
practice of the learned counsel to charge a special fee 
of fifty guineas for undertaking 2 case in the Admiralty 
Division of the High Conrt of Justice, and which special 
fee it is not the practice to allow on taxation of party and 
party costs. "T 

As regards items 2 and 3 (viz., fees to plaintiffs’ second 
and third counsel), in case of any fee being allowed to the 
leading counsel under the above circumstances it is aub- 
mitted that the fee of 551. allowed to second counsel and 
clerk with brief and papers and of 321. 10s. allowed to 
third counsel and clerk with brief and paper should be 
reduced to the usual amount of two-thirds of the fee of 
the immediately senior connsel. It should be remembered 
that the trial did not last six hours. 

As to items 4to 12 (viz., allowances for nine witnesses), 
it ia submitted that the allowancs of so large a number 
of witnesses for attending the trial, eighteen in all, out 
of whom nine only were called to give evidence, is out of 

(a) Reported by J. P, AsPINALL and BUTLER ASPINALL, Esars., 
Barristers-at-Law. 

(b) See the remarks of Butt, J. on this subject in The 
Mammoth, ante, p. 989.—Ep. 
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all proportion to the questions of fact at issue in the 
aniony teers all ^3 "I of the expenses of witnesses 
named in the above items (none of wh i 

on the trial) should be disallowed. Tia E" 


Thereupon the registrar reviewed his taxation 
and reduced the items as shown in his notes : 
Notes of objection to taxation : 


general cargo, having been totall inti 
Slnimed 20,400), at’ A e otally lost, the plaintiffs 


fendants 20007. ‘The papers also 

were very lengthy, the plaintiffs’ briefand proofs extend- 
ing to 340 folios, and the other documents laid before 
connsel to more than 300 folios mors, Thatone of the three 
counsel for the plaintiffs did not appear at the trial 
Beema rather to justify the employmentof a third counsel 
In à case where so much was atatake. Tho defendants 
alao had three counsel, 

2. On the other hand I think that I ought to make 
some reduotion in the amount of the plaintiffs’ counsel’s 
feas, which were; to the leading counsel seventy-five 
guineas; to the Second counsel fifty guineus; to the. 
third aonnas] thirty guineas. I am informed that the 
defendants’ connsel’s fees wera: to the leading counsel 
(the Solicitor-Genera] in addition to aspecial fee of fifty 
guineas which it was admitted could not have been 
recovered as between party and party on taxation) fifty 
guineas; to the second counsel forty guineas; to the 
third counsel twenty-seven guineas. 

I cannot say that these items were inadequate for a 
case which though, the amount at issue was very large, 
- not involve any questions of peculiar difficulty, 
and for which, although the triallasted barely morethan 
one day, rcfreshers were paid on each side and have been 
allowed on taxation to the plaintiffs at the usual amounta. 

$79, therefore, on reconsideration, reduced the feos 
as follows : To the plaintiffa' leading counsel (who seems 
io bave had no special fee) from seventy-five to sixty 
guineas; to the second counsel from fifty to forty 
guineas ; to the third counsel from thirty to twenty-seven 
Suühieas, with refreshera of ten and five guineas respec- 
tively to the second and third counsel, who alone 
appeared on the gecond day of the trial. 

5. Of the eighteen witnesses previously allowed I have, 
9n révision, disallowed three. In explanation of the 
allowance of so many aa fifteen witnesses, of whom four- 
teen belonged to the Simla, I should observe that the 
Ship's crew numbered fifty, that the collision took place 
abont 7.45 p.m., and that the fourteen witnesses allowed 
Were selected from a much larger number of persons on 
board the Simla who had witnessed the collision, also 
that no less than five distinct charges of negligence were 
made by the defendants against those in charge of the 
simia, viz., of want of look-out, of improper navigation, 
of not exhibiting a proper side light, of having improperly 
burnt a blue light, and of having improperly deserted 
their ship after the collision, and that different witnesses 
were detained in order to speak to different points. 

Thereupon the plaintiffs on appeal filed the 
following objections to the registrar’s taxation: 

. ib is submitted that the fees paid to counsel herein 
having regard to the large sum involved, the voluminous 
documents and the number of witnesses engaged in the 
action and the several charges made against the plaintiffs 
by the defendants in their counter-claim, were fair and 
proper and ought to be allowed, 

. The three witnesses were on deck from the time the 
City of Lucknow was first geen until the collision, and 
they were material ond neceseary witnesses for the 
plaintiffs, and by counsel’s advica on evidence were 
certified as such and were detained accordingly. 

Dr Phillimore, for the plaintiffs, in support of 
the motion.—The findings of the assistant regis- 
trar speak to the importance of the case. Acting 
on counsel’s advice the plaintiffs had eighteen 
witnesses in attendance at the trial. Only 
nine of these were called, in consequence of 
an intimation from your Lordship that more 
were unnecessary. It seems to be the practice 

i in the registry only to allow such witnesses 
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as are actually called. (Burt, J.—My inter- 
Posing does not show that it was improper 
on the part of the plaintiffs to have eighteen 
witnesses. I interpose when the evidence suff- 
ciently satisfies me as to the points in dispute. 
Though nine witnesses may have proved sufficient, 
the plaintiffs could not tell so until the hearing ?] 
The registrar has allowed three counsel, but re- 
duced their fees. [Burr, J.—For what reason? I 
can only say that my experience of common law 
cases was that in a case of this magnitude counsel 
got very much larger fees. ] 


Bucknill, for the defendants, contra, read the 
registrar’s reasons and submitted that they were 
right. 

Bort, J.—Ifany mercantile firm of high stand- 
ing had been called in to deal with an amount in 
which 20,0001. is claimed, their commission would 
have amounted to more than the three counsel’s 
fees put together. I think these fees were reason- 
able and should be allowed. With regard to the 
witnesses, I am not so clear. There must be a 
discretion vested in the registrar, and unless there 
1s Some strong reason to suppose that he has acted 
wrongly, I do not think that I ought to interfere. 
I therefore do not propose to interfere with the 
discretion of the registrar on this point. The 
costs of this application are to be costs in the 
canse. 

Solicitors for the plaintiffs, Lowless and Co. 

Solicitors for the defendants, Gellatly, Son, and 
Warton. 


Wednesday, Dec. 17, 1884. 
(Before Burt, J.) 
Tne Ropert Dickrysoy. (a) 


Action of restraint—Bond—Value of shares— 


Hage ttces Rules of the High Court of Admiralty 


In an action of restraint the proper form of bond 
48 a bond for safe return, and nota bond to 
answer judgment in the action. 

The bond will be conditioned to the appraised or 
agreed value of the plaintiff's shares, and not to 
double the value of such shares. 


Tuis was an action of restraint instituted by 
minority owners on the 4th Nov. 1884, against the 
steamship Robert Dickinson. 

The claim indorsed on the writ was as follows: 

The plaintiffs’ claim is as owners of twenty-two sixty- 
fourths of the vessel Robert Dickinson, being dissatiatiod 
with the management and employment of the said vessel 
by their co-owners, that they shall give them a bond in 
15,0001. for the value of the shares in the said vessel, and 
for the safe return of the said vessel. 

The sum of 15,0001. exceeded the estimated 
value of the plaintiffs shares. The ship was 
arrested on the 12th Nov. 

On the 24th Nov.asummons was taken out by the 
defendants for the release of the vessel upon a bond 
or bail to answer the action being given by the 
defendants in the sum of 65001. On this summons 
coming on for hearing the registrar ordered that 
“upon defendants giving bail in the sum of 
63001. to answer judgment herein, the vessel 
Hobert Dickinson might be released." 

On the Ist Dec. the defendants tendered the 


(a) Reported by J. P. AsrrNALL nnd BUTLER ASPINALL, Esars., 
Barristers-at-Law, 
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plaintiffs a bond in the sum of 65002. The form 


was as follows: hd "n a 
ionof restraint is now pending in 
Nude Ro) Admiralty Division (Admiralty) 
of the High Court of Justice between Robert Dizon and 
others v. The remaining owners of the steamship Robert 
Dickinson. Now therefore we (names of sureties) 
hereby jointly and severally submit ourselves to ine 
jurisdiction of the said court, and consant that, if the 
defendanta in this action shall not pay what may be 
adiudged against them in the said action with costs, 
execution may issue forth against us, our heis, 
executors, and administrators, for a sum not exceeding 
650017. , 

The plaintiffs refused to accept this form ot 
bond, and on the 2nd Dec. they entered a caveat 
against the release of the ship. 

Thereupon the defendants took out a summons 
before Butt, J. asking that the caveat should be 
overruled, that the ship should be released on the 
defendants filing the bail bond already executed, 
and that the plamtiffs should be condemned in all 
damages and costs occasioned to the defendanta 
by the entry of the said caveat release, and the 
consequent improper detention under arrest of 
the Robert Dickinson, and in the costs of the appli- 
cation. On this summons coming on for hearing, 
the judge dismissed the application, and no 
that the form of the bond ought to be for the safe 


return of the ship. ; 

The defendants by special leave of the court 
now moved the judge in court to set aside the 
above order, m to order that the bail bond 
already filed by the defendants was good in 
form. T" 

A summons taken out by the plaintiffs, that the 
court should settle the form of bond, was ordered 
to be taken in court ab the same time. 1 

The form of bond proposed by the plaintiffs was 
as follows : -— 

Whereas an action of restraint ia now pending ip the 
Probate, Divorce, and Admiralty Division (Admiralty) ae 
the High Court of Justice between Dixon and others v. 1 4 
remaining owners of the steamship Robert Dickinson, an 
whereas the Honourable Mr. Justice Butt has ordered 
that bail be given for the safe return of the steamship 
or vessel TUM Dickinson to the port of Newonstle, E 
that the plaintiffs should not bear any portion A. e 
expenses of the ship prior to the safe return as ai pre 
said, now therefore we (names of sureties) hereby jointly 
and severally submit ourselves to the jurisdiotion of the 
said court, and consent that, if the said defendants, or 
we, the said (names of aureus) shall not in the event 
of the said steamship or vessel Robert Dickinson not 
safely returning to the port of Newcastle, or in the 
event of the said steamship or vessel incurring liabili- 
ties prior to the safe return as aforesaid, pay to the 
plaintiffs or to their solicitors the gum of l., the 
appraisement value of the plaintiffs' shares in the said 
steamship or vessel, and any sum or sums they may 
become liable to pay in respect of any such liabilities as 
aforesaid and the costs of this action, execution may 
issue forth against us, our heirs, executors, and adminis- 
tratora, lands, goods, and chattels for a sum not exceed. 
ing i. . h 

Dr. Phillimore (with him Bucknill), for the 
defendants, in support of the motion.—Prior to 
1859 there was a special form of bond peculiar to 
actions of restraint : 

The Apollo, 1 Hagg. 306 ; 

The Margaret, 2 Hage. 275. : 
Since 1859, in which year the Admiralty Court 
Rules came into force, the practice has heen to 
give & bond to answer a judgment in the form 
tendered by the defendants. The practice is 80 
stated in Pritchard's Admiralty Digest, 2nd edit. 
p. 651. Moreover, the form of bond provided by 
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the Admiralty Court Rules of 1859 is the form of 
bond tendered by the defendants. According to 
Rule 186, “The forms annexed to these rules, 
orders, and regulations shall be followed as nearly 
as the circumstances of each casewillallow.” ‘The 
circumstances of the present case do allow of the 
form of bond as tendered giving the plaintiffs all 
security that they are entitled to. Moreover, the 
present form of bond has been in existence since 
1859, and it should not, in the absence of strong 
reasons, be departed from. This practice, as 
formulated by the Admiralty Court Rules 1859, 
is preserved by Order LXXII. of the Rules of the 
Supreme Court 1883, and in Appendix A, part 2, 
No. 18, the form of bond given is similar in form 
to that tendered by the defendants: 
Reg v. Justices of Pirehill North, 51 L. T. Rep. N. S. 
934; 14 Q. B. Div. 13. 
G. Bruce, Q.C. and Raikes, for the plaintiffs, 
conira, were not called upon. 


Burr, J.—I still adhere to the opinion which I 
pronounced in chambers. I think it perfectly 
clear that the form of bond tendered is not applic- 
able to the circumstances of this case. There 
were certain Admiralty Court Rules made in 
1859. Under Rule 186 the forms affixed thereto 
are to be followed so far as circumstances will 
permit. This is an action of restraint, and there 
is no prayer in the writ that the court will award 
any sum of money to the plaintiffs. The bond 
tendered is drawn in the following form. {The 
learned Judge then read the bond tendered by the 
defendants.| I think that form of bond is not 
applicable to actions of restraint, and ought never 
to have been employed. Rule 186 says that the 
forms are to be followed where the circumstances 
will permit, and, so far from thinking that the 
present circumstances are met by this bond, I 
consider its form to be nonsensical and to have no 
meaning. This motion must be dismissed with 
costs. 

The plaintiffs’ summons then came on for 
hearing. 

G. Bruce, Q.C. and Raikes, for the plaintiffs, in 
support of the summons.—The form of bond pro- 
posed by the plaintiffs is drawn to protect the 
plaintiffs in case the vessel incurs liabilities on 
the voyage. It is submitted that the bond should 
be conditioned to double the value of the plain- 
tiffs’ shares. This originally seems to have been 
the practice : 

Clarke’s Praxis, tit. 12; 
Abbott on Shipping, 11th edit., Appendix ecexciv. 

Dr. Phillimore and Bucknill, for the defendants, 
were not called upon. 


Burr, J.—The plaintiffs’ counsel have been 
unable to give me any good authority for extend- 
ing the bond to cover the event of the vessel 
incurring liabilities prior to her safe return, or 
for conditioning it in double the value of the 
plaintiffs’ shares. All that the minority owners 
are entitled to is a bond for the safe return of the 
ship to a named port, conditioned at the agreed 
or appraised value of the plaintiffs’ shares. If 
the parties cannot agree on the value of the 
shares they must be appraised in the usual way. 
Hach party must pay their own costs of this 
j&ummons. (a) 


(a) In consequence of this decision the following bond 
was tiled: “Whereas an action of restraint for bail 


Tue EARL or DUMFRIES. 


yr 
nn 


{[Apm. 
Solicitors for the plaintiffs, Pattison, Wigg, and 
o. 

Solicitor for the defendants, H. O. Coote. 


Tuesday, Jun. 15, 1885. 
(Before Burr, J.) 
Tue Haru or DuMrRIES. (a) 
Collision Practice— Evidence— Engineer's log— 
Merchant Shipping Act 1854 (17 & 18 Vict. 
€. 104), 8. 985. 


In a damage action the log kept by the engineer is 
admissible as evidence against his owners. 


Tuis was a damage action in rem, arising out of a 
collision between the steamships the Boskenna 
Bay and the Earl of Dumfries. 

During the defendants’ case, counsel for the 
plaintiffs while cross-examining the second 
engineer of the defendants’ sbip, proposed to put 
in evidence the log kept by the first engineer of 
the defendants’ ship for the purpose of contra- 
dieting the evidence of the witness. Counsel for 


the defendants objected to the admission of such 
evidence. 


„Dr. Phillimore (with him Bucknill), for the 
piaintifis, in support of the admission of the evi- 
dence.—The declarations of an agent are admis- 
81ble evidence against his principal : 

The Actwon, 1 Spinks Ecc, & Ad. 176. 
The engineer is the agent ot the defendants for 
the purpose of making entries in his log. A 
Protest is admissible evidence. [Burt, J.—I am 
not 80 sure of that, although I know that by the 
Es of this court it is very often put in.] 
The log kept by the mate of the defendants' ship 
is admissible evidence against them. By parity 
of reasoning the engineer's log is also admissible. 


Hall, Q.C. (with him Kennedy), for the defen- 
dants, contra. —The engineers log is very 
different to the official log, which was specifically 
directed to be received in evidence by sect. 285 of 
the Merchant Shipping Act 1854, (b) There is no 
legal duty upon the engineer to keep a log, and 
the entries Should not be admitted as evidence 
against his owners, 


Burt, J.—Thisis a point upon which I have 
Considerable doubt. It is clear that this engineer’s 


has been commenced in the High Court of Justice on 
Robert Dickson and others against the remain- 


behalf of 


lag owners of the steamship Robert Dickinson and 
$ (names of interveners) intervening. Now there- 
ore we (names of sureties) hereby jointly and severally 
submit ourselves to the jurisdiction of the said court, 
and consent that if they, the said remaining owners of 
© steamship Robert Dickinson, the defendants, or we 
the said (names of sureties) shall not in the event 
ar > said Steamship Robert Dickinson not safely 
returning from her present voyage to any loading port 
m England or Wales, whereof notice shall have been 
given to the plaintiffs when the vessel is at her port of 
discharge, pay to the plaintiffs or to their solicitors, 

essr's. Pattison, Wigg, and Co., the sum of 6500/., 
being the agreed value of the plaintiffs’ shares in the 
said vessel, execution may issue forth against us, our 
heirs, executors, administrators, lands, goods, and 
yos for the sum of 65001.”—Ep. 

2) Be by J.P. TB8., 
Barri age ply P. ASPINALL and BUTLER ASPINALL, Esq 

(b) Sect. 285 is as follows: All entries made in any 
official log book, as hereinbefore directed, shall be 
received in evidence in any proceeding in any court of 
Justice, subject to all just exceptions." —Ep. 
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log is not evidence in favour of the owners of the 
vessel. It, however, is not clear whether by the 
law of England it is admissible as evidence 
against them. Yet, as I have so strong an 
opinion in favour of admitting this and similar 
documents, I shall, in the absence of any authority 
against it, allow this log to be put in evidence. 
Upon the same principle by which the mate’s log 
is admissible I think it may be said that the 
engineer’s Jog is also admissible. Therefore, 
though not without doubt, I think this log may 
be put in. 
The log was accordingly put in and read by 
plaintif s counsel. 

Solicitors for the plaintiffs, T. Cooper and Co. 

Solicitors for the defendants, Stokes, Saunders, 
and Stokes. 


Tuesday, Jan. 27, 1885. 
(Before Sir James Hannes and Burt, J.) 
THE PALOMARES. (a) 
ON APPEAL FROM THE CITY OF LONDON COURT. 


Collision—Practice— Contempt of court— Warrant 
of arrest—Hzecution—Bailif—City of London 
Court—County Courts Admiralty Jurisdiction 
Act 1868 (31 & 32 Vict. c. 71), ss. 23, 35. 

A warrant of arrest issued in an action in rem, 
inatituted for collision in the City of London 
Court, and directed to the high bailiff of the said 
court and others the bailifs thereof, is not duly 
executed if executed by a clerk in the bailif’s office, 
who is not a bailiff, and hence the master of the 
vessel so arrested is not guilty of contempt of 
court in removing her. 

Semble, if the warrant had been addressed to the 
clerk as an officer of the court it might, under the 
provisions of the County Courts Admiralty 
Jurisdiction Act 1868, s. 23, have been duly served 
by him. 

Tuts was an appeal from a decision of Mr. Com- 

missioner Kerr, the judge of the City of London 

Court, refusing to commit the master of the steam- 

ship Palomares for alleged contempt of court. 

A collision having occurred in the river Thames, 
on the 5th Nov. 1884, between the steamship 
Racoon (owned by the Mayor, Commonalty, and 
Citizens of the City of London) and the steamship 
Palomares, the owners of the Racoon instituted an 
action in rem, on the 8th Nov., in the City of 
London Court, against the steamship Palomares, 
to recover compensation for damages suffered by 
reason of the collision. 

The following affidavit to lead the warrant of 
arrest was sworn on the 8th Nov. by Mr. Wm. 
Thomas Kirby, clerk to the City Solicitor : 

1. I am informed and believe that on the 5th day of 
November instant the steamship Racoon, belonging to 
the plaintiffs, was run into and damaged by the steam- 
ship or vessel Palomares, in the river Thames, through 
the fault and mismanagement of those on board the 
last-named steamer. 

2. No compensation in respect of such damage has 
been made to the plaintiffs, as I am informed and believe, 
and the aid and process of this court are necessary in 
that behalf. 

3. The Palomares is now in the river Thames, within 
the jurisdiction of this court. She has discharged her 
cargo, and, as I am informed and. believe, she is expected 
to sail immediately, and out of such jurisdiction, unless 


(a) Reported by J. P. ASPINALL and BUTLER ÁSTINALL, Esqrs. 
Barristers-at-Law. 
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restrained by a warrant of this court, leaving the plain- 
tiffs’ claim unsatisfied. 

Upon the margin of this affidavit the registrar 
of the court made the following order : “ Let a war- 
rant issue to arrest the steamship Palomares.” 

The warrant was accordingly issued, and was 
directed “ To the high bailiff of the said court, 
and others the bailiffs thereof.” 

On the same day the warrant was executed by 
Edward Henry Watson, who was a clerk in the 
bailiff’s office, and not a bailiff. 

Mr. Watson executed the warrant by exhibiting 
it to those on board the Palomares, nailing a copy 
to the mast and putting a man in possession of 
the vessel. 

On the same day the master of the Palomares, 
in disregard of the arrest, proceeded on his 
voyage to Newcastle with the man in possession 
on board. 

On the 10th Nov. application was made by the 
plaintiffs to the judge of the City of London 
Court, upon an affidavit setting out the above 
facts, for arule nisi calling upon the master of 
the Palomares to show cause why he should not 
be committed for contempt of court. 

The rule was granted. 

On the 24th Nov. cause was shown to the 
above rule, when documentary and viva voce 
evidence was given as to the circumstances under 
which the vessel had been removed from the 
The learned commissioner re- 
served judgment till the 8th Dec, when he 
dismissed the rule with costs, holding that the 
warrant had not been legally executed, and that 
therefore, the master of the Palomares was guilty 
of no contempt in taking her to Newcastle. 

The learned Commissioner, in his judgment, 
after dealing with the facts of the case, found 
that, assuming the warrant to have been duly 
executed, the master of the Palomares was guilty 
of contempt of court. 

The learned Commissioner then proceeded as 
follows :—'* Was the warrant duly executed P That 
the warrant was duly issued is clear; and that it 
was exhibited to those on board, and that a true 
copy of ib was nailed to the mast is not to be 
doubted. But is this due execution? I think not. 
Those courts whose jurisdiction and procedure 
are derived from the civil law have an inherent 
power of delegating to anyone they see fit to 
appoint the execution of their decrees. But this 
has never been the case with our common law 
courts. In the cave of our superior courts the 
sheriff is interposed between the Crown, in whose 
name the court acts, and the suitor; and he is 
responsible to the latter for any excess or 
deficiency in or misuse of any process of execution 
entrusted to him. When the County Courts were 
established in 1846 the same principle was applied. 
A high bailiff was appointed for each court by 
whom alone its process can be executed, and he 
was specially empowered like the sheriff to 
appoint bailiffs to assist him in the execution of 
the process which comes to his hands, and like 
the sheriff he is directly and personally responsible 
to the suitors. In the statute under which this 
court, which was. constituted on the model of the 
County Court, issues its process the same 
principle is adopted. By sect. 17 of the Londen 
(City) Small Debts Extension Act 1852, it is 
enacted that there shall be one or more bailiff or 
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bailiffs of the court, and that such bailiff or 
bailiffs shall be appointed by the mayor, aldermen, 
and commons, and tbat one of the bailiffs, if there 
shall be more than one, shall be called the chief 
bailiff of the court, a designation which by a 
subsequent statute is converted into high bailiff. 
The 18th section next enacts that the bailiffs 
“shall by themselves serve all the summonses and 
orders, and execute all the warrants, precepts, 
and writs issued out of the court under the pro- 
visions of this Act,” and that every such bailiff 
shall be responsible for all the acts and defaults 
of himself in like manner as the sheriff of any 
county in England is responsible for the acts and 
defaults of himself and his officers. These words 
“by themselves” are to be found in the clause of 
the County Court statute from which our clauses 
are copied ; but in the County Court statute the 
words are “by themselves or by the bailiffs 
appointed to assist them." "The omission of these 
latter words in onr statute shows that the Legis- 
lature intended, and seems to me to require, that 
a bailiff of this court shall execute process himself 
and shall not delegate it to anyone else. And the 
subsequent words of our statute, making the 
bailiff responsible for the acts and defaults of 
himself, as is the sheriff for those of himself and 
his officers, seems to me to confirm this view, 
especially as in the County Court statute the 
words are that the high bailiff shall be responsible 
for the acts and defaults of himself and of the 
bailiffs appointed to assist him. It may be sug- 
gested that the Admiralty process of arresting a 
ship is not issued under this Act, viz., The London 
(City) Small Debts Extension Act 1859. But 
there is, I think, nothing in that. The jurisdic- 
tion in maritime cases is assigned to the court as 
it is constituted by law, and with all its incidents, 
with its registrar to record its proceedings and its 
bailiffs to execute its process. That process, 
framed under statute, is issued to the high bailiff 
and is to be executed by him or one of the bailiffs 
responsible under the statute to the suitor for his 
acts and defaults. Admiralty process can, on the 
statute I am now speaking of, be executed, I con- 
sider, by no one else. Nothing was said ab the 
hearing to satisfy me or even to suggest that there 
was any power in a bailiff to delegate his autho- 
rity to execute Admiralty process. Nevertheless, 
I have considered it my duty to examine the 
statutes for myself so as to satisfy my own mind 
on the subject. The high bailiff of the County 
Court is expressly authorised to appoint bailiffs 
to execute process by writing under his hand, and 
by the County Courts Act 1865, s. 4, the judge 
and officers of this court have the same powers 
and authorities, except the power of appointing 
officers. These words, “except the power of 
appointing officers,” obviously deprive the high 
bailiff of this court of the power of appointing 
bailiffs, which in their absence he would have 
possessed. I have looked at the other County 
Court Acts, and at the Admiralty Acts which 
incorporate them, and I can find nothing to justify 
any bailiff of this court in delegating his autho- 
rity. And Iam consequently of opinion that no 
legal arrest was effected of the Palomares, her 
tackle, apparel, or furniture; that the ship con- 
sequently was not under arrest when she sailed 
out of the jurisdiction of the court ; and, not being 
under arrest, that no contempt was committed by 


the captain of the vessel in so doing. The cule of ; 


court of the 15th Nov. will therefore be discharged 
with costs." 


From this decision the plaintiffs appealed. 
In support of the appeal the following affidavits 
were filed by the plaintiffs : 


I, Sir John Braddiek Monckton, of Guildhall, in the 
City of London, Knight, Town Clerk, make oath, and 
say as follows: 

1. As the Town Clerk of the City of London I am, by 
virtue of my office, clerk of the several committees of 
the Corporation of London, 

2. I have referred to the minutes of the Law and City 
Courts Committee of the Corporation of London, and 
from these I find, and I know of my own knowledge, 
that Edward Harry Watson was, on the 2nd day of hlay 
1881, duly appointed by the said committee, in whose 
hand such appointments lie, on behalf of the plaintiffa 
to be clerk in the office of the High Bailiff of the City of 
London Court, and that the said Edward Harry Watson 
thereupon and thereby became, and has since, and up to 
the present time continued to be an officer of the said 
City of London Court. 

I, Edward Harry Watson, of the City of London 
Court, held at Guildhall-buildings, in the City of 
London, clerk in the office of the High Bailiff of the said 
City of London Court, make oath and say as follows: 

1. I have seen and perused an affidavit in this action, 
sworn by Sir John Braddick Monckton, and dated the 
16th day of January 1885, and I am the Edward Harry 
Watson therein referred to, and the statements in the 
said affidavit, so far as they refer to me the said Edward 
Harry Watson, are in all respects true. 

2. On the 8th day of November 1884 & warrant for the 
arrest of the steamship Palomares, duly issued under 
the seal of the City of London Court, was delivered to 
me for service and execution, and I proceeded on board 
the said steamship Palomares, and duly served and 
executed the said warrant of arrest on the said 8th day 
of November 1884, 


The following Acts of Parliament were referred 
to, and are material to the judgment : 

The London (City) Small Debts Extension Act 
1852 (15 Vict. c. Ixxvii.), s. 17: 

That there suall be one or more bailiff or bailiffa of 
the court, and such bailiff or bailiffs shall be appointed 
by the mayor, aldermen, and commons . . . and 
one of the bailiffs of the court, if there shall be more 
than one, shall be called the chief bailiff of the court. 


Sect. 18: 


That the said bailiffs shall attend every sitting of the 
court for such time as shall be required by the judge, 
unless when their absence shall be allowed for reason- 
able cauae by the judge, and shall by themselves serve 
all the summonses and orders, and execute all the 
warrants, precepts, and writs issued out of the court 
under the provisions of this Act . . . . and every 
such bailiff shall be responsible for all the acts and 
defaults of himself in like manner as the sheriff of any 
county in England is responsible for the acts and defaults 
of himself and his officers. 


The County Courts Equitable Jurisdiction Act 
1865 (28 & 29 Vict. c. 99), 8. 4: 

The judge and officers of the court held under the 
provisions of the London (City) Small Debts Extension 
Act 1852, hereinafter called the “City Court," shall 
respeotively have and exercise the like jurisdiction, 
powers, and authorities in all respects, except the power 
of appointing officers, as are for the time being poa- 
sessed and exercised by the judge and officers respec- 
tively of a Metropolitan County Court, and the chief 
clerk and the chief bailiff of the City Court shall hence- 
forth be respectively styled the registrar and high 
bailiff thereof, the word “ registrar” being interpreted 
to include the assistant clerks, and the words ‘high 
bailiff the bailiffs of the City Court. 


J. P. Aspinall, on behalf of the plaintiffs, in 
support of the appeal—It is submitted that 
Watson was an officer of the court, and therefore 
competent to execute the warrant. The County 
Courts Admiralty Jurisdiotion Act 1868 conferred 
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Admiralty Jurisdiction on County Courts. 
23 regulates the mode in which process is to be 
executed in Admiralty actions. By that section 
it is provided that for the execution of any decree 
or order of a County Court the court may order, 
and the registrar on such order may seal and 
issue, and “any officer of any County Court may 
execute process according to general orders." 
Inasmuch as Watson was appointed by the 
corporation, and having regard to the provisions 
of sect. 28 of the London (City) Small Debts 
Extension Act 1852, that it shall be lawful for 
she mayor, aldermen, and commons, to order 
that the judge, clerk, bailiffs, and officers of the 
court, or any of them, shall be paid by salaries 
instead of fees,” it is submitted that Watson was 
an officer of the court, otherwise no meaning can 
be given to the words “ officers” as used in sect. 
23 of the London (City) Small Debts Extension 
Act 1852. This contention is supported by the 
fact that the preceding sect. ll provides that, in 
case assistant clerks shall be necessary for 
carrying on the business of the court, such 
assistant clerks shall be provided. Sect. 23 then 
deals with all the officials of the court, naming 
them as “ judge, clerk, bailiffs, and officers of the 
court,” in which latter category it is submitted 
that Watson is included. Therefore, assuming him 
to be an officer, it is submitted that there is 
nothing in the general orders to preclude him 
executing the warrant. Although in the general 
orders both of 1869 and 1875 there are special 
provisions applicable to Admiralty procedure, 
there is no provision that the warrant cf arrest 
shall be executed by any specified officer. The 
object of so enacting was to enable the warrant 
of arrest to be executed by any officer of the 
court. Otherwise were the execution limited to 
the bailiffs, it is very possible to conceive that 
the bailiffs, owing to their various duties, would 
be incapable of promptly executing the warrant. 
The desirability of immediate execution of war- 
rants of arrest was doubtless present to the mind 
of the Legislature, and hence it is submitted that 
it was expressly meant that such warrants might 
be executed by any officer of the court. The 
very fact that there are special orders applicable 
to Admiralty procedure is of itself proof that it 
was intended that the Admiralty procedure should 
differ from the ordinary County Court proce- 
dure. It is understood that the marshal of the 
Admiralty Court does delegate his authority to 
persons in his office to execute warrants of arrest, 
Reasoning by analogy, it is submitted that the 
same power exists in the bailiff of the City of 
London Court. 

Lush-Wilson for the respondent, contra.—By 
sect. 35 of the County Courts Admiralty Juris- 
diction Act 1868 it is provided (inter alia), that 
** General orders shall be from time to time made 
under this Act for the purposes in this Act 
directed, and for regulating the forms 
of processes and proceedings therein or issuing 
therefrom.” Itis submitted that the effect of this 
section is to give to the forms themselves a 
statutory force. The form of warrant in use in 
the County Courts is directed to the “ high bailiff 
of the said court and others the bailiffs thereof,” 
hence the form by its terms is a definition of the 
words “any officer,” as used in sect. 23 of the 
County Courts Admiralty Jurisdiction Act 1868, 


Sect. | execute the warrant “according to general orders,” 


within sect. 23 of the County Courts Admiralty 
Jurisdiction Act 1868, are the bailiffs. By Order 
XXXVIIL of the County Court Orders and 
Rules 1875 it is directed that the general rules of 
procedure shall apply to Admiralty proceedings, 
unless expressly ousted by the orders applicable 
to Admiralty proceedings. Inasmuch as the 
orders applicable to Admiralty proceedings are 
silent as to what persons shall execute warrants 
of arrest, the general orders are to be followed. 
If so, the execution of this warrant was restricted 
to the high bailiff or bailiffs, and there has not 
been a compliance with the orders. It is also 
submitted that a clerk in the bailiff's office is not 
an “officer” within the meaning of the word as 
used in sect. 23 of the County Courts Admiralty 
Jurisdiction Act 1868. Sect. 10 of the London 
(City) Small Debts Extension Act 1852 speaks of 
the “several clerks and other officers and ser- 
vants.” This shows that clerks are not inciuded in 
the term “officers.” The fact that sects. 18 and 21 
of the London (City) Small Debts Extension Act 
1852 provide that the bailiff shall be responsible 
for his acts and defaults, and require him to give 
security, show that the Legislature intended that 
the execution of process should be restricted to 
bailiffs alone. A close examination of the statutes 
relating to the City of London Court shows that 
the Legislature has been very jealous of having 
the process executed by responsible officer. 


Aspinall in reply.—The desirability of not 
restricting the execution of warrants of arrest to 
the marshal in the High Court is evidenced by 
the words of Order IX., r. IL, of the rules of the 
Supreme Court 1883. The words are, “ In Admi- 
ralty actions in rem the warrant of arrest shall 
be served by the marshal or his substitutes.” 
Sect. 86 of the London (City) Small Debts Ex- 
tension Act 1852 allows “every bailiff or officer” 
to execute “any process of execution.” Arrest 
of a vessel being analogous to taking goods in 
execution, and Watson being an officer of the 
court for some purposes, it is submitted that he 
was competent to execute the warrant. The 
words in sect. 23 of the County Courts Admiralty 
Jurisdiction Act 1868, “according to general 
orders,” define the mode of execution and not the 
persons by whom the process is to be executed 
The mode of exccution in this case was “ according 
to general orders,” and therefore there was a valid 
arrest. 


Sir James HANNEN.—1 am of opinion that this 
appeal must be dismissed. By the London (City) 
Small Debts Extension Act 1852, s. 18, the 
duty of executing all the warrants, precepts, &oc., 
was entrusted to certain officers called bailiffs, 
and this Act restricted those officers from deputing 
their duties in this respect to anyone else. It is 
not now necessary to enlarge upon the reasons 
for this enactment. There are express words 
requiring that the bailiffs “shall by themselves 
serve all the summonses and orders, and execute 
all the warrants.” If the matter had stood there 
there would probably have been no argument. It 
would, under those circumstances, be clear that it 
was competent for no one else but the bailiffs to 
executethe warrant. Mr. Aspinall, however, has 
called our attention to the County Courts Admi- 
ralty Jurisdiction Act 1868, s. 23, to which he 


and shows that the only persons competent to ! says the learned commissioner did not direct his 
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attention. My own opinion is that the clerk Mr. 
Watson has been shown by the existing state of 
things to be an officer of the County Court, 
because the 11th section of the London (City) 
Small Debts Extension Act 1852, requires that 
when a clerk is paid by salary the power of 
appointment is to be in the corporation. In this 
case that has taken place. Watson has been 
appointed by the corporation, and they pay his 
salary, and that, in my opinion, does constitute 
him an officer of the court. 

Sect. 23 of the County Courts Admiralty 
Jurisdiction Act 1861 provides that, * For the 
execution of any deoree or order of a County 
Court in an Admiralty cause the court may 
order, and the registrar on such order may 
seal and issue, and any officer of any County 
Court may execute process according to general 
orders.” I am disposed to think that there 
would be a power under the general orders 
to restrict the execution of process to particular 
individuals or class of individuals that might be 
indicated, but I do not think that the words “any 
officer of the County Court may execute process ” 
are in fact annulled by the subsequent words 
“according to general orders,” I think that the 
class of persons is constituted by that section of the 
Act who, unless something to the contrary is 
shown, would have the power to execute the orders 
ofthe court. On the other hand, it appears to be 
quite clear that it does not mean that any officer 
of the court may of his own motion execute the 
order. He must derive his authority from the 
court. In this particular case no authority has 
been conferred by the court upon the clerks in 
the bailiff's office to execute warrants. In fact the 
warrant according to its form is directed speci- 
fically “ to the high bailiff of the said court, and 
others the bailiffs thereof.” Without entering 
into the other auestions which have been touched 
upon, I think it is sufficient for the present deci- 
sion to say that the court might direct its 
orders to any clerk, including Mr. Watson, but, 
unless the court does so direct its orders, then it 
is nob competent for the high bailiff to delegate 
his authority to any clerk to execute the orders. (a) 


(a) These remarks of the learned President are in 
accordance with the decision of the Court of Exchequer 
in Bell v. Hoyle (L. Rep. 10 Ex. 220). In that case it 
was decided by Bramwell, Cleasby, and Amphlett, B.B., 
that where the judgment debtor under Connty Court 
process is the high bailiff of the court, the court is 
justified in appointing a special bailiff to levy execution 
and in directing the warrantto him, although the Aots 
9 & 10 Vict. c. 95, and 30 & 31 Vict. c. 142 contain no 
provisions on the subject. The ground of this decision 
is the inherent power of every court, as part of its 
constitution, to appoint an officer to execute its process. 
‘This power was recognised so far back as the reign of 
Edward III. Thus in 1 Rolle’s Abr. tit. ** Court," p. 526 
(F.) we find as follows: *‘Quel chose sera incident al 
court, si le roy grant un court per letters pattents al un 
corporation de un vil a tener pleas, &c,, en cest case 
coment que la ne soit ascun clause en le pattent a faire 
un bailie, on sargeant, d’executer les proces del court, 
a returner juries, &c., uncore ceo est incident a lour 
grant a ceo faire, car autrement ils ne poient tener un 
court" And in Comyn’s Dig. tit. “ Courts ” (p. 8) it ia 
said: “If the King grant conusance of pleas, the 
grantee shall have power to make process by! petit cape, 
Process upon voucher, or other process a8 incident, 
though no mention of it in the grant." According to 
Amphlett, B., “The moment it is found that there 
Was a valid order made by the judge, it appears to me 
that he had an inherent power to appoint any other 
person whom he might think fit to enforce it," So in 
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For these reasons Í think that the decision of the 
learned commissioner was right, and therefore 
this appeal must be dismissed with costs. 


Burr, J.—I am of the same opinion, although I 
am not quite certain that I agree with my Lord in 
every reason. It appears to me that the London 
(City) Small Debts Extension Act 1852, s. 18, 
having prescribed that the bailiffs shall by them- 
selves serve summons and execute warrants, the 
only answer suggested in argument to the obser- 
vations of the learned judge on that section has 
been founded upon sect. 23 of the County Courts 
Admiralty Jurisdiction Act 1868, The view I 
take of the wording of that section is this, that, 
though I qnite agree with my Lord that the clerks 
for some purposes are officers of the court, yet I 
do not think they are officers of the court within 
the meaning of the words as used in sect. 23 of 
the County Courts Admiralty Jurisdiction Act 
1868. It seems to me to point to officers whose 
ordinary duty it is to serve summonses and 
execute warrants used in the proceedings. Though 
I am very far, in making these observations, from 
saying that I disagree with my Lord when he says, 
or intimates an opinion, that in any case it might 
be open to the judge by order to direct any officer 
of the court to execute the summons, and agree- 
ing substantially with all my Lord has said, I 
think, the decision of the learned judge below was 
right, and this appeal must be dismissed. 


Appeal dismissed with costs. 


Solicitor for the plaintiffs, The City of London 
Solicitor. 


Solicitor for the master of Palomares, Mark 
Shephard. 


the present case, had the warrant been directed to 
Watson, he would have been competent, although not a 
bailiff, to validly execute the warrant of arrest. The 
principle upon which the present decision is grounded 
seems to haye been acted upon in several earlier casos. 
Thus in Rhodes v. Hull (26 L. J. 265, Ex.) it was held that 
an arrest under a ca. sa. by a bailiff to whom the warrant 
is not addressed, even though he be engaged by the 
bailiff to whom itis addressed to assist in the arrest, 
is irregular, and the defendant will be discharged out of 
custody. So again in Housin v. Barrow (2 T. Rep. 122) 
Lord Kenyon decided that where the sheriff having 
directed a warrant to A, and all hia other officers to 
arrest B. A. afterwards inserted the name of C., the 
arrest by C. was void. It is to be noticed that the 
Present decision is only concerned with the execution of 
the warrant of arrest, and is not applicable to the 
service of summonses. By Order XXXIII., r. 6, of the 
County Court Rules, the registrar is required, upon the 
pracipe being filed, to issue a summons for service 
“by the solicitor, or if so required, by the bailiff of the 
court.” In the Admiralty Court, Order X., r. 11, 
requires the warrant of arrest to be served by the 
“ marshall or his substitutes,” and Butt, J. has recently 
decided that a writ of summons in any Admiralty action 
in rem may be served by a solicitor’s clerk and not 
necessarily by the marshal: (cf. The Solis, post.) —Eb. 
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Tuesday, Feb. 3, 1885. 
(Before Burr, J.) 


Tur GETTYSBURG. (a) 
Gollision—Sale of ship and cargo—Freighi— 
Practice. 

Where in an action in rem for collision against 
ship and freight, in which the defendants’ ship was 
held solely to blame, and, being still under 
arrest with the cargo on board was ordered to be 
sold, the Court on motion directed the marshal to 
discharge the cargo, to retain the same in his cus- 
tody as security for payment of the landing and 
other charges and freight, if any, due from the 
owners or consignees of the cargo vn. respect of the 
same, and that in default of any application for 
the delivery of the cargo within fourteen days, the 
marshal should be authorised tn sell such part of 
the cargo as might be necessary to pay the said 
charges and freight, if any, due. 

Tuis was a motion by the plaintiffs in a damage 

action im rem instituted by the owners of the 

steamship Arch Druid against the steamship 

Gettysburg and her freight to recover compensa- 

tion for damages occasioned by a collision between 

the two vessels. 

The collision occurred on the 27th Oct. 1884 in 
Dungeness Roads. At the time of the collision 
the Gettysburg was bound from New York to 
Dunkirk with a cargo of petroleum in barrels. 
After the collision the Gettysburg was. towed by 
salvors to Thames Haven. 

The action was instituted on the 29th Oct. 

On the 30th Oct. the Getiysburg was arrested in 
the sum of 20007., the cargo being at the same 
time arrested for freight. The owners of the 
Gettysburg entered an appearance, but did not 
give bail. The owners of the cargo made no appli- 
cation for its delivery. 

The action was heard on the 28th Jan. 1885, 
when Butt, J. found the Gettysburg alone to blame 
for the collision, and ordered her to be sold. 

The plaintiffs now moved the court as followes : 

We, Thomas Cooper and Co., soHcitors for the plain- 
tiffs in this cause, give notice that we shall by counsel 
on the 3rd day of February 1885 move the judge in court 
to direct that the marshal do discharge the cargo of the 
above ship, retaining the same in his custody as security 
for payment of the landing and other charges and 
freight, if any, due from the consignees or owners of the 
said cargo in respect of the same, and that in default of 
any application for the delivery of the said cargo within 
fourteen days that the marshal be authorised to sell 
such part of the said cargo as may be necessary to pay 
the said charges and freight, if any, due, and that the 
said ship when discharged be removed from Thames 
Haven to London for the purposes of sale. 

In support of the above motion an affidavit was 
filed by the plaintiffs in which, in addition to the 
above facts, it was alleged that the ship and cargo 
were subject to a claim for salvage in respect of 


services rendered after the collision, that Thames | 


Haven was a most suitable place to discharge the 
cargo, and that the deponent believed that the 
owners of the cargo were lying by until the cargo 
had been discharged by the plaintiffs, and would 
then come forward and claim it. 


Kennedy, for the plaintiffs in support of the 
motion.—The owners of cargo are not prejudiced 
by the motion. The action being instituted in 
Oct. 1884, there has been ample time for them to 


(a) Reported by J. P. ASPINALL and BUTLER ASPINALL, Esqrs., 
Barristerz-at-Law, 


intervene and protect their rights. The defen- 
dants have no interest in the present motion. 
Weare asking for freight only in the event of its 
being due. 

J. P. Aspinall, for the defendants, contra.—The 
court hasno power to sell the cargo to realise 
freight, [Burr, J.—I do not see how you are 
interested in this motion.] The cargo is in the 
custody of the shipowners. [Butt, J.—It isin 
the custody of the court.] The court has no 
greater power to deal with the cargo than the 
shipowner. The shipowner could not sell it for 
payment of freight, and hence the court has no 
power todoso. Itis not a perishable cargo, and 
there is therefore no reason why it should be sold. 
The proper course for the plaintiffs to have pur- 
sued would have been to issue a monition direct- 
ing the cargo owner to bring in the freight. 

Stokes, on behalf of the salvors, asked that if 
the cargo were sold his clients’ lien might be 
preserved. 

Burt, J.—I am of opinion that the power of the 
court to deal with this cargo is not derived from 
the shipowner, and I think I have power to order 
its sale. I shall make an order in the terms of 
the motion, directing that the salvors’ lien be 
preserved. 

4 Solicitors for the plaintiffs, Thomas Cooper and 

0. 

Solicitors for the defendants, M. Watson- 
Thomas. 


Tuesday, Feb. 3, 1885. 
(Before Burr, J.) 
Tur Dione. (a) 

Collision—Limitation of liability—Loss of life— 
Registered tonnage—Practice—Merchant Ship- 
ping Act Amendment Act 1862 (25 F 26 Vict. 
c. 63), s. 54, 

The tonnage in respect of which shipowners are 
entitled to limit their liability under sect. 54 of 
the Merchant Shipping Act Amendment Act 1862 
is the tonnage appearing on the ship’s register 
which was in force at the time of collision. 

In an action of limitation of lability, where the 
plaintifs have paid into court, or are willing to 
pay in, 8l. per ton im respect of damage to ship, 
goods amd merchandise, but seek in respect of the 
life claims to pay into court, or give bail for an 
amount less than their total liability wnder the 
Merchant Shipping Act, the court, before fixing 
such amount, will require the plaintiffs to state on 
afidavit the names of the persons killed and 
injured, their condition in life, the number of those 
who are legally entitled to claim, the number of 
claims that have been settled, and the amounts 
paid in settlement. 

THis was an action for limitation of liability 

instituted by the owners of the British steamship 

Dione in respect of a collision between her and 

the steamship Camden in the river Thames on the 

8rd Aug. 1884. 

In consequence of the collision the Dione sank, 
and considerable damage was done io the cargo 
laden on board her, and also to the Camden, and 
twenty-three lives were lost. 


(a) Reported by J, P. AsPrNALL&nd BUTLER ASPINALL, Esqrs., 
Barristers-at-Law, : : 
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_ Actions were thereupon instituted against the 
Lone by the owners of the Camden and by the 
owners of the cargo laden on board the Dione. 

The owners of the Dione admitted that she was 
solely to blame for the collision, but alleged that 
the same occurred without their actual fault or 
privity, 

. In an affidavit filed on behalf of the plaintiffs, 
16 was alleged that the gross tonnage of the Dione, 
without deduction on account of engine room, 
was, according to the register in force at the 
date of collision, 69839 tons; that deponent 
was advised and believed that the plaintiffs" 
liability in respect of loss of life and personal 
injuries could no& possibly exceed the sum of 
3001, and that all persons entitled to claim 
against the Dione were resident in the United 
Kingdom. 

To this affidavit the Dione’s register, made in 
879, was annexed as an exhibit. 

It was stated that twelve of the twenty-three 
lives lost were those of passengers, and that all 
the claims in respect of loss of life and personal 
injury, with the exception of two, had been settled. 

The plaintiffs claimed (inter alia) that their 
liability in respect of damage to ship, goods, and 
merchandise should be limited to an amount not 
exceeding 8l. per each ton of the gross tonnage of 
the Dione, without deduction on account of engine 
room; and that on payment into court being 
made or bail being given for such sum as the 
court should deem right in respect of loss of life 
or personal injury caused by the collision, that 
all persons claiming in respect of loss of life or 
personal injury might be restrained from bring- 
ing actions against the plaintiffs. 

The defendants, the owners of the Camden, 
denied that the tonnage on which the plaintiffs 
were entitled to limit their liability was 698°39 
tons. 

Subsequently to the collision the Dione was 
raised and re-registered. According to the regis- 
ter made in 1879 which was in force at the time 
of the collision, the gross tonnage of the Diane, 
without deduction on account of engine room, less 
space exclusively occupied by seamen and appren- 
tices, amounted to 698:39 tons. 

According to the register put in by the defen- 
dants, which was dated the 6th Nov. 1884, it 
appeared that the gross tonnage of the Dione, 
without deduction on account of engine room less 
space occupied exclusively by seamen and appren- 
tices, amounted to 806'71 tons, 


Raikes, for the plaintiffs, after stating the facts 
was stopped. 


Baden-Powell for the owners of the Camden.— 
According to the register made after the Dione 
was raised it appears that the tonnage on which 
her owners are entitled to limit their liability is 
806°71 tons, and not 698°39 tons. The register 
showing 69839 tons was made as long back as 
1879, and it is submitted that, having regard to 
the very serious discrepancy between the two 
registers, the court will not limit the plaintiff's 
liability according to the earlier register. The 
copy of the subsequent register now produced by 
the defendants is admissable evidence by virtue of 
sect. 107 of the Merchant Shipping Act 1854, 
which enacts that copies of registers are admis- 
sible evidence, and are prima facie evidence of 
their contents. There is no indorsement on this 
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subsequent register to show that the Dione has 
undergone any structural alterations. Hence 
there is a conflict between the two registers, and 
therefore the plaintiffs are not entitled on the 
evidence before the court to have their liability 
limited in accordance with the earlier register. 


Raikes for the plaintiffs, contra.—By sect. 54 of 
the Merchant Shipping Act Amendment Act 1862, 
the tonnage on which shipowners are entitled to 
limit their liability is “to be the registered 
tonnage in the case of sailing ships, and in the 
case of steamships the gross tonnage without 
deduction on account of engine room.” The 
tonnage there referred to is the tonnage appearing 
on the register which was in force at the time of 
the collision : 

The John McIntyre, 5 P. Div. 200, 


This contention is supported by sect. 26 of the 
Merchant Shipping Act 1854, wherein it is enacted 
that the tonnage when ascertained and registered 
In accordance with the provisions of the Act 
shall ever after be deemed to be the tonnage, It 
1s secondly submitted that the court should order 
the plaintiffs to pay & sum of money into court in 
respect of loss of life and personal injury less 
than their total liability under the statute. It is 
alleged in the affidavit that these claims cannot 
exceed 300%., and therefore the court should order 
only that sum to be paid in. 


Burr, J—I am of opinion that the copy of the 
register tendered in evidence by Mr. Baden- 
Powell is admissible. I however think that the 
registered tonnage contemplated by the Act of 
Parliament is the tonnage appearing on the 
official register which was in force at the time of 
collision. If so, the question raised by this subse- 
quent register does not arise. Being satisfied 
that the registered tonnage is that set out in the 
plaintiffs’ affidavit, I shall limit their liability 
accordingly, With respect to the application that 
the plaintiffs should be ordered to pay into court 
only 3001. in respect of loss of life and personal 
Injury, I am not yet sufficiently informed of the 
circumstances of those claims to feel justified in 
so ordering. I shall require the plaintiffs to 
state on affidavit the names of those who perished 
and were injured, their condition in life, the 
number of those who are legally entitled to 
claim, and the number of claims that have been 
Settled, and the amounts paid in settlement. 
When this has been done the registrar will be in 
® position to fix a reasonable sum. 

Solicitors for the plaintiffs, Waltons, Bubb and 
Walton. 

Solicitors for the owners 


: of the Camden, 
Thomas Cooper and Co. 


Tuesday, Nov. 25, 1884. 
(Before Burr, J.) 
Tur FAIRPORT. (a) 


Master's wages—Damages for wrongful dismissal— 
Misconduct—Mortgagor—Mortgagee. 

The taking away by a master of a ship to sea, after 
she has been taken possession of by the mortgagees, 
against their wishes, is such misconduct, even 
when done by the orders of the mortgagor, his 


(a) Reported by J, P. ASPINALL and BUTLER ASFINALL, Esqrss, 
Barristers-at-Law. 
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original. employer, as will disentitle him to 
recover in an action in rem as against the mort- 
gagees any compensation for dismissal by the 
mortgagees, upon their recovering possession of 
the vessel, before the term of his engagement has 
expired. 


Tus was an appeal by way of motion from the 
registrar’s report made in an action in rem, insti- 
tuted by the late master of the steamship Fair- 
port, against the vessel, to recover wages and 
disbursements. 

The notice of motion was as follows : 

Take notice that this Honourable Court will be 
moved on Tuesday, the 25th day of November, by counsel, 
on behalf of Mr. William Edward Bagshaw, the inter- 
vener in this action, on appeal from the report of the 
registrar, dated the 4th day of November, against the 
award, 871. 10s., for damages under the agreement of the 
19th May 1884, and the registrar’s recommendation as 
to costs of action, and application! will also be made 
that the costs of the action and of this application may 
be paid by the plaintiff. 

In this action W. E. Bagshaw, the first 
mortgagee of the ship, had intervened. 

The claim of the plaintiff was, prior to judg- 
ment, referred by an order of the court to the 
registrar to report upon. 

By an agreement in writing, dated the 12th 
May 1884, it was agreed between James Jeffryes 
Wallace, the then sole owner of the Fairport, and 
the plaintiff, F. G. H. Little, that the plaintiff 
should be appointed to the command of the 
Fairport, “for the period of twelve months, at a 
salary of 257. per month.” 

The ship was mortgaged to W. E. Bagshaw, 
who also held acceptances as collateral security 
for advances made to Wallace. 

In consequence of J. J. Wallace failing to meet 
the acceptances which W. E. Bagshaw, the first 
mortgagee of the Fairport, held as a collateral 
security for repayment of money advanced by 
him to Wallace, Bagshaw instructed Messrs. 
Kay and Co., shipbrokers, on the 30th May 1884 
to take possession of the Fairport under the 
mortgage. 

In consequence of these instructions a care- 
keeper was sent on board the ship and formally 
took possession on the 6th June. On going on 
board he delivered the following letter to the 
plaintiff : 

1, St. Michael House, Cornhill, E.C., 30th May, 1884. 

To the Officer in charge of the s.s. Fairport.—My 
agents, Messrs. George Kay and Co. will take charge of 
your boat on arrival, and will receive the freight and 
pay the crew and port expenses, &c. 

W.E. BAGSHAW, 
Mortgagee of the s.s. Fairport, 

The plaintiff at the reference proved that he 
bad taken this letter to Wallace, who tore it 
up, and told him (the plaintiff) to mind his own 
business. 

On the 10th June the plaintiff, by the directions 
of Wallace, took the vessel to sea, with the mort- 
gagee’s man in possession on board. After 
proceeding to one or two different ports, the 
Fairport reached Newport about the 23rd June, 
where she was arrested by a warrant at the suit 
of the mortgagee, who thereupon dismissed the 
plaintiff from his command, 

The plaintiff claimed at the reference 
4831. 4s. 8d., of which the registrar allowed 
1582. 10s. 2d. 


The claim in respect of wages was for 
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| “Wages for twelve months, under agreement, 
dated the 19th May 1884, 3001.” Of this the regis- 
trar had allowed 871. 10s. 
The registrar's report, 80 
follows : 
"Whereas an appearance has been entered in this 
action for William Edward Bagshaw, the first mort- 
gagee of the steamship Fairport as an intervener, and 
the claim of the plaintiff has by an order of court | been 
referred to the registrar to report upon. . s s Under 
these ciroumstances I have held that the plaintiff is not 
entitled to recover against the ship thus improperly 
taken out of the handa of the mortgagee any expenses 
inourred by him in respect of the vessel after she left 
the river Thames. . The last point to notice is 
the question of wages. The plaintiff waa engaged, a3 
before stated, aa master of the ship for a period of twelve 
months from the 12th May 1884, at & salary of 251. per 
month, the plaintiff to find his own table charts and 
nautical instruments. He served in her to the end of 
June, when, as a consequence of her arrest by the mort- 
gageo, the plaintiff was dismissed. The question haa 
been argued by counsel whether the plaintiff can in this 
action, which is one for wages and disbursements, 
recover anything in the shape of compensation for 
wrongful dismissal. I have come to the conclasion 
that he can do so. In the case of The Great Eastern 
(17 L. T. Rep. N. S. 228; L. Rep. 1 A. & E. 384; 3 Mar. 
Law Cas. O. S. 58) Dr. Lushington decided to tha 
effect in favour of seamen, and, by sect. IU! of tne 
Merchant Shipping Act 1854, every master of a ship has 
the same rights, liens and remedies for the recovery ot 
his wages which a seaman possesses. Then, as to the 
amount. It was not contended that he is entitled to 
the whole twelvemonths’ wages. He will naturally look 
for, and obtain other employment, and, upon consideration 
of all the circumstances of the case, we consider he will be 
amply compensated by an allowance of wages for three 
months and a half at the agreed rate, which will be allow- 
ing him wages for nearly two months after hia dismissal. 
I think he is entitled to his costs, 

Bucknill, on behalf of the mortgagee, in support 
of the motion.—The plaintiff is not entitled to 
recover damages from the mortgagee for wrong- 
ful dismissal. The taking away of the Fairport 
to sea, in opposition to the wishes of the mort- 
gagee, is such misconduct as should forfeit his 
right to wages, The registrar by his report has 
disallowed the plaintiff “any expenses incurred 
by him in respect of the vessel after she left the 
river,” because the ship was “improperly taken 
out of the hands of the mortgagee.” The regis- 
trar has therefore found that he was guilty of 
misconduct, and yet has given him not only 
wages earned up to the date of dismissal, but 
algo damages for dismissal, although the master's 
misconduct has occasioned the mortgagee con- 
Biderable expense. 


Barnes, for the plaintiff, contra.— The plaintiff 
has a lien on the ship for damages for wrongful 
dismissal: 

The Great Eastern (ubi sup.) 
The registrar has found no misconduct on the 
part of the plaintiff. [Burt, J.—Surely the fact 
that he disallowed him the expenses incurred in 
respect of the vessel after she was taken away 
and also speaks of the vessel being improperly 
taken away, is a finding of misconduct?] The 
registrar's reason for disallowing those items 
was because the mortgagee was not legally liable 
for them. The plaintiff acted only in obedience 
to the orders of Wallace, his original employer, 
and the registrar has not found that there was 
any collusion between them. 


Bucknill in reply. 
Burt, J.—In this cage the order of the registrar, 


far as is material, is as 
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agit stands, will have the effect of taking out of the | 


pocket of the mortgagee a sum of money claimed 
as compensation for dismissal by the master, who, 
in disobedience to the mortgagee, takes the ship 
off, with the mortgagee’s man in possession. For 
the purposes of to-day I am only dealing with the 
damages. I am not going now to deal with 
the wages earned up to the date of dismissal. I 
am going to deal exclusively with the question of 
compensation for the wages which were not 
earned. In dealing with that, I do not intend to 
let the plaintiff have damages from the mort- 
gagee. I care not what his rights are against the 
mortgagor. The fact that the mortgagee took 
possession of this vessel on the 6th June, as he 
had a right to do, and that the plaintiff then 
went off with the vessel, and so prevented the 
mortgagee from getting possession of his ship 
till a subsequent period, disentitles him to any 
claim against the mortgagee for damages. It is 
said that he has a right to these damages by 
virtue of a maritime lien on the ship. I cannot 
agree to that. He is entitled to wages for 
the time during which he properly served the 
legal owner on board ship, but not to compensa- 
tion for dismissal. 


Bucknill.— The effect of your Lordship’s 
decision is that a claim amounting to 4831. is now 
reduced to about 601. Under these circumstances 
the plaintiff should be ordered to pay all the costs. 


Burr, J.—This is a claim for compensation 
sounding in damages. I therefore do not think I 
ought to interfere with the registrar's suggestion. 
T'he plaintiff is to have the costs of the action and 
reference, but not of this motion. 

Solicitor for the plaintiff, Frederick Bradley. 

Solicitors for the mortgagee, Ingledew, Ince, 
and Oolt. 


Dec. 12 and 18, 1884. 


(Before Sir Jaures Hannen assisted by TRINITY 
MASTERS.) 


EDWARDS, ROBERTSON, AND CO. AND OTHERS v. THE 
FatmoutHh HARBOUR COMMISSIONERS AND R, 
SHEBRIS. 

Tue RnHosrNA. (a) 


Damage—Harbour master-—Falmouth Harbour 
Commissioners—Berthing—Anchor—Jurisdiction 
—Harbours, Docks, and Piers Clauses Act (10 & 
11 Vict. c. 27) 1847—Pier and Harbour Orders 
Confirmation Act 1870. 


Where vessels were required by Act of Parliament to 
be berthed in a harbour under the directions and 
control of the harbour master, and damage was 
occasioned to a vessel by the alleged negligence of 
the harbour master, who, having fixed the place 
where the vessel was to be beached, gave an order, 
on the vessel nearing the spot selected, to let go the 
anchor, on which the vessel immediately settled 
and was damaged, the court, in an action by the 
owners of the vessel against the harbour commis- 
stoners (whose servant the harbour master was), 
neld that such order was, under the circumstances, 
a negligent order; that the harbour master in 80 
ordering was acting in the capacity of, and 
within the scope of, his authority as harbour 


(a) Reported by J. P. ASPINALL and BUTLER ASPINALL, Esqrs., 
Barristers-at-Law. 
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master, and that therefore the harbour commis- 
sioners were liable. 


Where a vessel is, in obedience to bye-laws, being 
beached under the directions of a harbour master, 
and for that purpose is properly passing through 
« place which is outside the jurisdiction and 
limits of the authority of the harbour commis- 
stoners, whose servant the harbour master is, and 
whilst so passing damage is occasioned to the 
vessel by the negligence of the harbour master in 
gwing an wmproper order, the harbour commis- 
stoners are liable for the damage. 


THIs was a damage action instituted in personam 
by the owners of the steamship Rhosina, against 
the Falmouth Harbour Commissioners and 
Richard Sherris, the harbour master of Falmouth 
Harbour, to recover compensation for damage 
occasioned to the Rhosina by the alleged negli- 
gence of the harbour master. 


The Falmouth Harbour Commissioners are 
commissioners incorporated under the Falmouth 
Harbour Order 1870, confirmed by the Piers and 
Harbour Orders Confirmation Act 1870 (No. 2), 
and the Acts incorporated therewith. By the 
Said order and Acts, the Harbours, Docks, and 
Piers Clauses Act 1847 and the General Pier and 
Harbour Act 1861 Amendment Act are incorpo- 
rated therewith. 

The plaintiffs by their statement of claim 
alleged (inter alia) that on the 29th Dec. 1883, the 
Ehosina arrived at Falmouth, and anchored in the 
outer harbour. On the 1st Jan. 1884 the Rhosina 
entered the inner harbour, under the orders, direc- 
tions, and control of the defendant Sherris as 
harbour master. (he being on board),for the purpose 
of being berthed on the hard in the inner harbour in 
order to ship a new propeller. The Rhosina was 
charged with rates for using and entering Fal- 
mouth Harbour. The Rhosina proceeded up the 
inner harbour, under the orders, directions, and 
control of the defendant Sherris as harbour 
master, and, on arriving near the hard, he negli- 
gently and wrongfully and improperly ordered 
and caused the crew of the Rhosina to let go the 
starboard anchor. In obedience to such orders 
the anchor was let go, and the vessel grounded 
on the said anchor, and was thereby greatly 
damaged. 

The defendants, the harbour commissioners, 
by their statement of defence alleged (inter alia) 
that the Rhosina was nob under the orders, 
directions, or control of the defendant Sherris, 
either as harbour master or at all. The defen- 
dant Sherris went on board the Rhosina, but, as 
the plaintiffs by their agents and servants had 
notice not to undertake any responsibility with 
regard to the ship, and the Rhosina did not proceed 
up the inner harbour under the orders, directions, 
Or control of the defendant Sherris either as 
harbour master or at all. The order to let go the 
anchor was not negligent or improper. The 
damage to the Rhosina was solely caused by 
the negligent and improper conduct of 
the plaintiffs’ agents and servants on board 
the Rhosina, in and about the management of 
the Rhosina, and in and about letting go 
the anchor in a negligent and improper manner, 
and in paying or letting out too much chain, and 
in not checking or taking proper and timely 
measures to check the chain, or by the faulty and 
defective tackle, gear, and machinery of the 
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plaintiffs’ ship. Even if the damage was caused 
or contributed to by any act, control, or direction 
of the defendant Sherris, the defendant Sherris 
was not, in going on board the Rhosina, or in 
doing such act or exercising such control, or 
giving such orderor direction, acting within the 
scope and limit of his employment and duty as 
harbour master in the service of the said defen- 
dants or by or with their authority. The place of 
the alleged happening of the alleged matters of 
complaint was outside the jurisdiction and limit 
of the authority of the said defendants. 

The defendant Sherris by his statement of 
defence denied that the damage complained of 
was in any way caused or contributed to by any 
negligence on his part, and alleged that the acci- 
dent happened ontside the limits of the jurisdic- 
tion of the harbour commissioners. 

The plaintiffs joined issue on these statements 
of defence, and further ‘alleged that the plea as to 
the accident happening outside the jurisdiction 
showed no answer to their claim. 

At the hearing the admitted facts were that on 
the 31st Dec. 1883 the Rhosina was lying at 
anchor in the outer Falmouth Harbour. It 
having been arranged that the Rhosina should be 
beached to have & new propeller put in, the place 
where she was to be beached was pointed out by 
Sherris to the master of the Rhosina anda Mr. 
Morgan, the superintendent engineer of the 
owners of the Rhosina. On the lst Jan. 1884 
Sherris went on board the Rhosina, there being 
a Trinity House pilot on board to navigate her 
to the inner harbour. Whilst being towed from 
the outer harbour to the place where she was to 
be beached, Sherris from time to time gave orders. 
The place from whence the Rhosina was being 
taken, and the place where it was intended to 
beach her, were both within the limits of the 
jurisdiction of the Harbour Commissioners as 
defined by the Falmouth Harbour Order 1870. 
In order to reach the place where the vessel 
was to be beached it was necessary to traverse 
a certain area of water, which was not within 
the jurisdiction of the harbour commissioners, 
but within that of the Falmouth Dock Com- 
pany. On approaching the spot selected for 
beaching the Rhosina, Sherris gave orders to let 
go the starboard anchor. The anchor was 
accordingly let go, and 15 fathoms of chain being 
paid out, the anchor got under the ship's bottom 
and penetrated three of her plates. 

The evidence on behalf of the plaintiifa was 
that the harbour master was superintending the 
beaching of the Rhosina as harbour master; that 
the 15 fathoms of chain were paid out in obedience 
to the orders of the {harbour master; that at the 
time the order was given the vessel was smelling 
the ground; thatthe damage was solely caused by 
the negligence of the harbour master; and that 
the accident happened in waters under the 
authority of the defendants. 

The evidence on behalf of the defendants was 
that Sherris went on board as a friend of the 
master merely to assist; that he had orders from 
the commissioners not to go on board vessels, but 
to give orders from his own tug ; that at a conver- 
sation with the master on the previous day he had 
said that he would undertake no responsibility ; 
that his object in ordering the anchor to be let go 
was to dredge and so stop the way of the ship; 
that the crew ought never to have paid out 15 
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fathoms ; and that the accident happened in waters 
owned by the Falmouth Dock Company, and not 
in waters over which the Falmouth Harbour Com- 


missioners had authority. _ 
The following Acts of Parliament were referred 
to in the course of the arguments, and are material 


to the decision. 4 
The Harbours, Docks, and Piers Clauses Act 


1847 (10 & 11 Viet. c. 27) : 


Sect. 52. The harbour master may give directions for 
all or any of the following purposes (that is to say), for 
regulating the time at which and the manner in which 
any vessel shall enter into or go out of, or lie in or at 
the harbour, dock. or pier and within the prescribed 
limits, if any, and its position, mooring or unmooring, 
placing and removing whilst therein. im: 

Sect. 53. The master of every vessel within the 
harbour or dock, or at or near the pier, or within the 
prescribed limita, if any, shall regulate such vessel 
according to the directions of the harbour master made 
in conformity with this and the special Act, and any 
master of a vessel who after notice of any such direction 
by the harbour master served upon him, shall not forth- 
with reguiate such vessel according to such direction, 
shall be liable to a penalty not exceeding 200. 


Bye-laws made in pursnance of the Falmouth 
Harbour Order 1870, confirmed by the Pier and 
Harbour Orders Confirmation Act 1870 (No. 2) : 


3. Every vessel which enters the harbour, shall, so 
Jong as such vessel continues therein, be under the 
direction and control of the harbour master, and every 
pilot bringing a ship or vessel into the harboar, is to 
berth her under the directions of the harbour master, in 
such a position as will allow a clear passage for vessels 
entering orleaving the harbour. The master or other 
person in charge of the ship or vessel (if without a pilot) 
pi be held responsible for the observance of this regu- 
ation. jp š 

4, Every vessel shall be moored or berthed at such 
part of the harbour, and shall from time to time be 
removed from place to place to such situation or 
situations within the harbour, as the harbour master shall 
direct; and the owner or master who refuses or neglecta 
to obey the directions of the harbour master with regard 
to the mooring, berthing, or subsequent removal of such 
vessel or craft, shall for every offence be liable toa 
penalty not exceeding 5l., and a further sam of 20s., 
after noticein writing, for every hour during which such 
directions are neglected. 

23, All vessels, boats, and oraft of every description, 
shall be moored and placed in such positions as the 
harbour master may direct ; and no moorings shall be 
laid down withont his sanction and approval in writing, 
and he may give directions for the removal of aby 
vessel, boat, or craft, and for the taking up and removal 
of any anchors or moorings, and any person failing to 
obey his direction as to the mooring and placing of 
vessels, boats, or craft, or for the removal of any 
anchors or moorings, shall be liable to a penalty nob 
exceeding 5l., and a further sum of 20s. for every day 
during which such directions are neglected. 


By sect. 8 of the Falmouth Harbour Order 
1870, confirmed by the Pier and Harbour 
Orders Confirmation Act 1870 (No. 2), it is pro- 
vided : 

The limits within which the commissioners shall have 
authority (which, except for the purpose of the rates to 
be levied under this order, shall be deemed to be the 
limits to which this order extends) shall include so much 
of the harbour of Falmouth as lies within the limits of 
the municipal borough of Falmouth, and is not within the 
limits defined by the 39th section of the Falmouth Docks 
Act 1859, or by the 65th section of the Falmouth Docks 
‘Act 1864 as the limits of the jurisdiction of the Falmouth 
Docks Company. 

Sect. 39 of the Falmouth Docks Act 1859 
(22 Vict. c. 16): 

The limits within which the powers of the super- 


intendent and dock master for the regulation of the 
docks shall be exercised, shall be the docks, tidal 
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harbours, entrance channel, works and property of the 
company, anda distance of one hundred yards in each 
direction therefrom respectively. 

Sect. 65 of the Falmouth Docks Act 1864 (27 & 
28 Vict. c. 127): 

The limits within which the powers of the company’s 
harbour master, dock master, or pier master, for the 
regulations of the company’s harbour, dock, and pier, 
shall be exercised are the harbour, dock entrance, 
channel works, and property of the company, and a 
distance of one hundred yards in every direction from the 
fame respectively. 

Webster, Q.C., Dr. Phillimore, and Barnes for 
the plaintiffs.—Assuming the accident to have 
happened outside the limits of the jurisdiction of 
the harbour commissioners, yet, if the harbour 
master was acting as harbour master and was 
negligent, the defendants are liable. By reason 
of the Acts of Parliament ships are beached 
under the control and directions of the harbour 
master, and the master and crew are bound to obey 
his orders. If in carrying out that operation 
damage is occasioned by the negligence of the 
harbour master, the commissioners ought not to 
escape liability because the vessel happens to be 
physically outside their jurisdiction. Thedamage 
i8 & consequence of the harbour master’s orders. 
Having regard to the duties of the harbour master 
as laid down by ss. 52 and 53 of the Harbours, 
Docks, and Piers Clauses Act 1847, and the bye- 
laws applicable to Falmouth Harbour, it is sub- 
mitted that the operation of beaching comes 
within the scope of the harbour master’s functions. 
If so, each particular manceuvre incidental to 
beaching is within his functions, aud hence the 
manœuvre of letting go the anchor was within 
the scope of the harbour master’s duties. Assum- 
ing the harbour master to have been a mere 
volunteer, he nevertheless would be liable under 
the circumstances of the present case. 


Bucknitl, on behalf of Capt. Sherris, the 
harbour master.—The accident was in no way 
caused or contributed to by the harbour master, 
but was wholly caused by the negligence of the 
crew of the Rhosina., His position was that ofa 
volunteer, and the court should therefore require 
proof of more than ordinary negligence before 
holding him liable. 


Cohen, Q.C. (with him W. E. Kennedy), for the 
Falmouth Harbour Commissioners.—The harbour 
commissioners are not necessarily liable because 
damage is occasioned by the orders of their 
servant. It isa question of fact as to what is 
the nature of the obligation incurred by the com- 
missioners by reason of the harbour master’s 
order : 

Mills v. Holton, 2 H. & N. 14. 


The order to let go the anchor was an order 
incidental to the navigation of the vessel from 
one place in the harbour to another. With that 
the harbour master has nothing to do, inasmuch 
as he has no authority to navigate vessels. It is 
submitted that the accident happened within the 
area of the dook company, and therefore outside 
the limits of the jurisdiction of the harbour 
commissioners. If so, they are not liable. 


Dr. Phillimore, in reply, cited 
Wilson v. Brett, 11 M. & W.113; 12 L. J. 264, Exch. 
Sir James HANNEN.—As this case has taken 


some time, T have had an opportunity of discussing 
some of the points with the Elder Brethren, so that 
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itis nob now necessary to delay my decision by 
any further discussion with them. ‘The first 
question of fact which I shall deal with is as to 
the place of the accident, although I do not attach 
the importance to it that has been attached to it 
during the progress of the case. So far as I 
have to deal with it as a matter of fact, I must 
say that I have come to the conclusion that the 
place named by the master of the Rhosina is not 
the correct place. Iam of opinion that the acci- 
dent happened further to the eastward. It 
appears tome that Mr. McKenzie’s evidence on 
behalf of the defendants is quite convincing. He 
ls a person whose occupation made him familiar 
with the harbour, and he says the Rhosina was 
brought to a standstill just in a line with himself 
and the shore, so that he is able to speak 
positively as to the place. I, however, am of 
opinion that, so far as jurisdiction is concerned, 
this question of place is quite immaterial if 
the harbour master was acting as harbour master. 
Suppose there had been no question as to his 
being on board the Rhosina. Suppose he had 
been—in obedience to the rules laid down by the 
commissioners—on his own steamer, and had said 
to the master of the Rhosina, “ I require you to 
bring your ship to anchor at this spot,” and 
suppose the place had happened to be just over 
the line where the dock company had jurisdiction, 
and suppose there had been a rock there on which 
the vessel had gone, it seems to me impossible to 
argue that the harbour commissioners would be 
entitled tosay, “ We are not responsible, because 
the orders of the harbour master brought the 
ship physically outside our jurisdiction.” The 
damage would be a consequence of the orders 
of the harbour master acting as harbour master, 
and therefore the commissioners would be liable. 

_ The question, therefore, really is whether 
Uapt. Sherris was originally on board the Rhosina 
in his capacity of harbour master, or whether 
he afterwards assumed the duties of harbour 
master. Now, with regard to his first going on 
board this vessel there is unfortunately & confliot 
of evidence. The fact that he had already fixed 
the place where the vessel was to go, tends to 
show that he had, before he went on board the 
Rhosina, done that which properly belonged to his 
office of harbour master. Ithink he would have 
been strictly within his rights if he had left the 
matter there, and said, “I require you to beach 
the vessel in such and such a place; you must 
navigate the vessel up to that spot, and carry out 
all the necessary manœuvres for beaching her.” I 
am inclined to think that that was the position in 
which the harbour master originally was. I think 
that, on the whole, he is to be believed when he 
states that the way in which he came on board 
the Rhosina was not that he came in the ordinary 
course of his business as harbour master, but 
that his coming arose out of a difficulty as to 
whether a mud pilot or a Trinity House pilot was 
to be engaged. I think, on the whole, the evidence 
shows that he did say that, if he was well enough, 
he would come down in the morning and give 
assistance. There is a conflict of evidence as to 
whether or not he further said that he would take 
no responsibility upon himself. But in the view I 
take of the case it is not necessary for me to 
decide whether he said so or not; for, even suppos- 
ing he said so, if he did in fact, when on board the 
vessel, assume the duties of harbour master he 
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would be liable. It appears that he used these 
expressions not only to the master but also to Mr. 
Morgan. When he got on board, a state of things 
arose that might be expected from a divided 
command. There was the pilot, but the harbour 
master appears to have given directions which 
were acted upon. 

I'entirely assent to the argument addressed 
to me by the defendants’ counsel, that it is no 
part of the duty of the harbour master to 
navigate the vessel, but itis, in my judgment, 
peculiarly part of the duty of the harbour 
master to say what berth and what moorings a 
vessel shall take, and what place in the harbour 
shall be occupied. That duty, in my judgment, 
applies equally to the beaching of a vessel as to 
the fastening her to buoys in the harbour; 
because it is obvious that the place where a 
vessel is to be beached must not be allowed to 
interfere with the navigation of the harbour. 
Now, the harbour master being on board, he 
appears to have gone forward and to have given 
a direction, the object of which was to fix the 
spot where the vessel was to be beached. In 
doing that, it appears to me that he was acting as 
harbour master. In my view of his duties, he 
would have the right of control over the place 
where vessela were to be anchored. Where a 
vessel'5 anchor shall be dropped for the purpose 
of beaching her is, in my judgment, within the 
duties of the harbour master. In my judgment 
although he hed not originally, yet he then 
assumed the functions of harbour master in 
giving the order for the starboard anchor to be 
let go. For that act, if a negligent one, he and 
the harbour commissioners are liable. With 
regard to the propriety of the act, that is a 
question for the Trinity Brethren. In what I am 
about to say I am acting on their advice, 
which is that, in their judgment, what was done 
was grossly negligent. Even if, therefore, the 
harbour master is to be regarded as a volunteer, 
he would be personally liable. Oases have estab- 
lished the principle that, if a man bas peculiar 
knowledge, his gross negligence is not excused by 
his being a volunteer. Now, the harbour master’s 
functions extend all over the harbour, and he is a 
person who should, from his functions and special 
training, be fully capable, if he used his knowledge 
and skill properly, of giving directions for the 
beaching ofa vessel. The case of a surgeon fail- 
ing to use his surgical knowledge is a well-known 
example of this principle of law. Suppose a 
coachman gets another coachman to drive—the 
other coachman being in such circumstances 
merely a volunteer—and this second coachman 
drives at an excessive rate of speed and upsets 
the coach, he would not be excused from liability 
by saying he was a volunteer. 

With regard to Capt. Sherris’s act, what he 
says he intended to do was to let the anchor 
drop so that its crown should just touch 
the ground, and thus check the vessel’s way, 
and so assist the action of the tug in getting 
the vessel's stem round to starboard. But 
I am advised that the effect of dropping the 
anchor, combined with the action of the tug, 
would be that the tug would draw the bows of 
the vessel ina direction to go over the anchor. 
That is precisely what happened, so that the 
reason which Capt. Sherris gives for the 
manoeuvre condemns him 
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I am further advised | 


* that the act of dropping the anchor at a time 
when it was known that the vessel was smelling 
the ground, and having regard to the position in 
which she was, was a manœuvre attended with 
danger. I am advised that ib was such a 
manœuvre that no person having reasonable skill 
would have recourse to. The dropping an anchor 
for the purpose of dredging, and so checking the 
way of a vessel, is a delicate operation, and should 
be resorted to with the greatest care and safe- 
guards, as having someone ready to stop the 
chain at the critical moment. Nothing of the kind 
was done. Capt. Sherris took no steps of the kind, 
but says he assumed that there would be some- 
body ready to stop it. I am advised that it was 
a manœuvre which, under the circumstances, 
cannot be justified, and that the harbour master 
ought, as a reasonable man, to have foreseen that 
he incurred risk of the vessel grounding on the 
anchor. For these reasons I am of opinion that 
the defendants are each and all of them liable. 


Solicitors for the plaintiffs, Ingledew, Ince, and 
Colt, agents for Ingledew, Ince, and Vachell, of 
Cardiff. 

Solicitors for the defendants, Pritchard and 
Sone, agents for Genn and Nalder, of Falmouth. 


HOUSE OF LORDS. 


March 21 and 24, 1884. 


(Before the Logo OnaxcELLOR (Selborne), Lords 
WATSON, BRAMWELL, and FITZGERALD.) 


Grant AND Co. v. COVERDALE, Topp, anD Co, (a) 
ON APPEAL FROM THE COURT OF APPEAL IN ENGLAND. 


Charter-party — Exception in charter-party — 
Commencement of lay days—Loading prevented 
by frost. 


Where it ie agreed by charter-party that a ship 
shall proceed to a certain dock and there load in 
the customary manner, an exception that the 
charterer is not to be liable for demurrage if the 
loading is prevented by frost is confined to such 
frost as prevents the actual loading on board 4d 
the goods which are in the dock ready to be loaded, 
and does not cover frost which prevents the 
shipper getting his goods to the dock. 

By the terms of a charter-party a ship was to 
proceed to the port of loading, and there load a 
cargo of iron n the customary manner from the 
agents of the charterers. 

The charter-party contained the following clauses : 
“ Cargo to be supplied as fast as steamer can 
receive. Time to commence from the vessel being 
ready to load, and ten days on demurrage at 401. 
per day. . . except in case of . . . frost . . 
or any other unavoidable accident preventing the 
loading.” The ship arrived at the port of loading 
and went into dock, but after the loading had 
commenced a canal, through which part of the 
cargo had to pass in lighters in order to reach the 
dock, was made impassable by a severe frost, and 
the loading was delayed. 

Held (affirming the judgment of the court below), 
that this delay was not within the exception in 
the charter-party which referred only to delays 
in “loading,” which would not have been inter- 


(a) Beported by C. E. Marnen, Esq., Barrister-at-Law. 
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fered with by the frost if the cargo had been | 


brought to the dock otherwise tham by the canal. 


Tuis was an appeal from a judgment of the Court 
of Appeal (Brett, M.R., Lindley and Fry, L.JJ.), 
reported in 5 Asp. Mar. Law Cas.74; 48 L.T. 
Rep. N.S. 701; and 11 Q. B. Div. 543, reversing 
a decision of Pollock, B., reported in 4 Asp. Mar. 
Law Cas. 528; 46 L.T. Rep. N.S. 632; and8 Q.B. 
Div. 600. 

The action was brought by the owners of the 
steamship Mennythorpe, the present respondents, 
against the charterers, the present appellants, for 
demurrage and damages for the detention of the 
ship, under circumstances which appear in the 
head-note. 

The material portions of the charter-party were 
as follows: 

Cargo to be supplied as fast as steamer can receive 
at all hatchways for loading, and to be discharged as fast 
as customary with steamers. Time to commence from 
the vessel being ready to loadand unload and ten days on 
demurrage, over and above the said lay days, at 401. per 
day (except in case of hands striking work, or frosts, or 
floods, or any other unavoidable accidents preventing 
the loading and unloading ; in whioh case owners to have 
the option of employing the steamer in some short 
voyage trade until receipt of written notice from 
charterers that they are ready to rosume employment 
without delay to the ship). 

The case was tried before Pollock, B. without 
a jury at the Glamorgan Summer Assizes in 1881, 
when all matters of fact were referred to a 
special referee to report. 

The material facts found by him are set out 
fully in the report of the case before Pollock, B., 
who decided in favour of the defendants, but his 
decision was reversed by the Court of Appeal, as 
above mentioned, on the ground that the case was 
governed by the decision in Kay, v. Field (47 
L. T. Rep. N. S. 423; 4 Asp. Mar. Law Cas. 588; 
10 Q. B. Div. 241). 

From this judgment the present appeal was 
brought. 


Webster, Q.C. and Moulton (Bowen Rowlands, 
Q.C. with them) appeared for the appellants, and 
contended that the loading was in fact prevented 
by frost within the meaning of the exception in 
the charter-party, for the forwarding ofthe iron 
from the wharf by the canal to the dock was all 
part of the loading and cannot be separated from 
it. They referred to 

Kay v. Field (ubi sup.) ; 

Eus roget Mail Steampacket Company, 5 C.B. 

Hudson v. Ede, 3 Mar. Law Cas, O. S. 114; 18 L. T. 
Rep. N. S. 764; L. Rep. 3 Q. B. 412; 

Fenwick v. Schmalz, 3 Mar. Law Cas. O. S. 64; 18 
L. T. Rep. N. S. 27; L, Rep. 3 C. P. 313; 

Kearon v. Pearson, 7H. & N. 386; 31 L. J. 1, Ex.; 

Postlethwaite v. Freeland, 4 Asp. Mar. Law Cas. 302; 
42 L. T. Rep N. S. 845; 5 App. Cas. 599; 

Tapscott v. Balfour, 1 Asp. Mar. Law Cas. 501; 27 
L. T. Rep. N. S. 710; L. Rep. 8 C. P. 46. 

The Solicitor-General (Sir F. Herschell, Q.C.) 
and Brynmor Jones, who appeared for the respon- 
dents, were nob called upon to address their Lord- 
Bhips. 

je the conclusion of the argument for the 
appellants, their Lordships gave judgment as 
follows :— 


The Lon» CHANCELLOR (Selborne).—My Lords: I 
believe that noneof your Lordships have any doubt 
that the order appealed from in this case ought to 
be affirmed. The whole question of course depends 


upon the terms of the charter-party, and the 
material terms are these: On the part of the ship- 
owner it is agreed that the ship ' shall (after dis- 
charging her cargo at Middlesborough) with all 
convenient speed sail and proceed to Cardiff 
East Bute Dock, or so near thereunto as she may 
safely get, and there load always afloat in the 
customary manner from the agents of the 
freighter, a fall and complete cargo of about 
1800 tons of iron." That is the shipowner’s 
contract. The charterer contracts on his part: 
“Cargo to be supplied as fast as steamer can 
receive at all hatchways for loading " (I omit what 
relates to uuleading and discharge), “time to 
commence from the yessel being ready to load and 
ten days on demurrage over and above the said 
lay days at 407. per day (except in case of hands 
striking work, or frosts or floods, or any other 
unavoidable accidents preventing the loading).” 
Now the exception has reference to the loading 
and nothing else. It is important to observe 
with respect to any argument founded on the 
particular accidents enumerated, frosts, floods, or 
hands striking work, to which large general 
words are superadded, that those are in a printed 
form, and are meant therefore to suit each par- 
ticular case as far as they can, but they are not 
introduced in contemplation of any particular 
case, this or any other. But the mention of 
“ Cardiff East Bute Dock " is a part of the special 
terms of this particular contract, not of the 
printed form; it is manifest, therefore, that those 
words must be applied reddendo singula singulis 
according to the circumstances which may in 
point of fact be applicable to the particular case 
in the special contract. You cannot found upon 
anyone of them an argument of this sort, that it 
must of necessity have been introduced with refe- 
rence to the particular place, and the particular 
circumstances of that place. With that observa- 
tion I proceed to notice that it is not denied, and 
cannot be denied, that unless those words of 
exception according to their proper construction 
take this case which has happened out of the 
demurrage clause, the mere fact of frostor any 
other thing having impeded the performance of 
that which the charterer and not the shipowner 
was bound to perform will not in any degree 
absolve him from the consequences of keeping the 
ship too long. That was decided, under circum- 
stances very similar in many respects, in the case 
of Kearon v. Pearson (ubi sup., and decided 
expressly on the ground, as was pointed out I 
think by all the learned judges, certainly by 
Bramwell, B., by Wilde, B., and by Pollock, C.B., 
that there was n0 contract as to the particular 
place from which the cargo was to come, no 
contract as to the particular manner in which it 
was to be supplied, or how it was to be brought 
to the place of loading, and that therefore it could 
not be supposed that the parties were contracting 
about any such thing. 

Now it really appears to me that when 
you observe that this exception in the con- 
tract is limited to “accidents preventing the 
loading,” the only question is, what is the 
meaning of “loading,” and whether this par- 
ticular frost did, according to the facts, prevent 
the loading. There are two things to be done; 
the operation of loading is the particular opera- 
tion in which both parties have to concur. 
Taken literally it is spoken of in the early part of 
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this charter-party as the thing which the ship- 
owner is to do. The sbip is to “proceed to 
Cardiff East Bute Dock," “and there load the 
cargo.” No doubt for the purpose of loading the 
charterer must also do his part; he must have 
the cargo there to be loaded, and tender it to be 
put on board the ship in the usual and proper 
manner. Therefore the business of both parties 
meets and concurs in that operation of loading. 
When the charterer has tendered the cargo, and 
when the operation has proceeded to the point at 
which the shipowner is to take charge of it, 
everything after that is the shipownor's business, 
and everything before the commencement of the 
operation of loading, those things which are 80 
essential to the operation of loading that they 
are conditions sine quibus non of that operation, 
everything before that is tbe charterer's part 
only. It would therefore appear to me to be most 
unreasonable to suppose, unless the words make 
it perfectly clear that the shipowner has contracted 
that his ship may be detained for an unlimited 
time on account of impediments, whatever their 
nature may be, to those things with which he has 
nothing whatever to do, which precede altogether 
the whole operation, which are no part what- 
ever of it, and are perfectly distinct from it, 
but belong to that which is exclusively the 
charterer’s business. He has to contract for 
the cargo, he has to buy the cargo, he has to 
convey the cargo to the place of loading and have 
it ready there to be put on board, and it is only 
when he has done those things that the duty and 
the obligation of the shipowner in respect of the 
loading arises. These words in the exception ore 
as large as any words can be. They mention 
* strikes, frosts, floods, and all other unavoidable 
accidents preventing the loading.” If, therefore, 
you are to carry back the loading to anything 
necessary to be done by the charterer in order to 
have the cargo ready to be loaded, no human 
being can tell where you are to stop. The bank- 
ruptcy, for instance, of the person with whom he 
has contracted for the supply of the iron, or 
disputes about the fulfillment of the contract, the 
refusal at a critical point of time to supply the 
iron, the neglect of the persons who ought to put 
it on board lighters to come down the canal for 
any distance, or to be brought by sea, or to put it 
on the railway, or bring it in any other way in 
which itis to be brought. All those things are 
of course practical impediments to the cherterer 
having the cargo ready to be shipped at the 
proper place and time, but is it reasonable that 
the shipowner should be held to be answerable for 
all those things, and is that within the natural 
meaning of the word “loading?” Are those 
things any part of the operation of loading ? 
Nothing I suppose is better established in law 
with regard to mercantile cases of this kind 
than the maxim Causa proxima, non remota, 
spectatur, and it appears to me that the fact 
that this particular wharf was very near the 
Cardiff East Bute Dock can make no differ- 
ence whatever in principle if it was not the 
place of loading. If the cargo had to be 
brought from this wharf on the Glamorganshire 
Canal, however near it was, if it had to be brought 
over a passage which in point of fact was 
impeded, and over which it was not brought to 
the place of loading, to say that the wharf on the 
Glamorganshire Canal was upon a fair construc- 
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tion of the words within the place of loading, 
appears to me to be no more ienable than if the 
same thing had been said of a place a mile higher 
up the canal where, according to the actual con- 
tract, the persons were to supply the iron, and 
the owner of the iron might have been found. 
That really is quite enough to dispose of the 
whole argument. 


The case of Hudson v. Ede (ubi sup.) was 
referred to. I understand that case as pro- 
ceeding upon the same principles, but as con- 
taining an admission in point of fact of this 
distinction, that where there is, in a proved state 
of facts, an inevitable necessity that something 
should be done in order that there should be a 
loading at the place agreed upon, as for instance 
that the goods should be brought across part of a 
river from the only place from which they can be 
brought, even though that place isa considerable 
distance off, yet it being practically according to 
known mercantile usage the only place from 
which they can be brought to be loaded, the 
parties must be held to have contracted that 
the goods should be loaded from that place in the 
usnal manner unless there was an unavoidable 
impediment. And of course, if the facts had been 
so about this particular wharf on the Glamorgan- 
shire Canal, if that had been the only possible 
place from which goods could be brought to be 
loaded at the Hast Bute Dock, that authority 
might have applied. But not only was that not 
the case, but in point of fact some parts of this 
very cargo not only could be, but actually were, 
brought up by carts to ithe East Bute Dock and 
put on board the ship, and I infer from tho find- 
ing of the referee that the whole might have been 
done by carting, though I agree that it would 
have been at an expense which was preposterous 
and unreasonable if you are to look at the interest 
of the charterer. But, if the charterer has engaged 
that he will do a certain thing, he must of course 
pay the damage which arises from his not doing 
it, whatever the cause of his not doing it may be, 
whether it be his not being willing to incur an 
unreasonable expense or whether it be any other 
cause. Under these circumstances | think that 
your Lordships can have no hesitation in affirm- 
ing the judgment appealed from, and I move your 
Lordships to do so with costs. 


Lord Watson.—My Lords: I am of the same 
opinion. This vessel had reached her destination 
at the East Bute Dock, and thereupon it became 
the duty of the charterer to load the vessel; that 
is to say, to bring the cargo either to the wharf or 
by means of lighters to the vessel’s side and to 
put it on board ber. ‘The exception which he 
pleads is an exception in his favour, upon the 
obligation thus incumbent upon him, and it is for 
him to show that it extends to the case which he 
now maintains. I am of opinion that it cannot 
be go extended. I think that in this case “ load- 
ing " means loading in the East Bute Dock, and 
I am not prepared to assent to a construction of 
this charter-party which would imply that the 
word "loading" had as many different meanings 
as there happened to be different merchants or 
manufacturers of iron rails in Cardiff who 
happened to select a different locality in order 
to store their rails for the purposes of ship- 
ment. 


Lord BraMwetL—My Lords: lam entirely of 


356 MARITIME LAW CASES. 

E. or L.] THE NEWBATTLE. [Cr. or Arr. 
th inion. Whether, if th rties had D 
end ile over he heweibiliiy of frost | soupreme Court of Tudicature, 


preventing the passage of the iron from Craw- 
shay’s Wharf to this ship, or down the Glamorgan- 
shire Canal to Crawshay’s Wharf, or any other 
conceivable difficulty arising from frost, whether 
in that case the shipowner would have agreed to 
bear the risk of it, the charterer bearing none of 
the risk of it, is more than I can say. It is 
utterly impossible to speculate upon such a thing 
as that. All that we can do is to deal with the 
particular words that they have used, as to which 
it is very likely that neither of them had in their 
minds any definite meaning. But the words to 
my mind are tolerably plain; they relate entirely 
to something which prevents the loading, that is 
to say, the actual putting on board of the cargo, 
and I think, when you couple that with the 
expression in the earlier part of the charter-party, 
that the vessel is to “proceed to the Hast Bute 
Dock or so near thereunto as she may safely get, 
and there load,” the exemption or exception really 
does relate to the very act of loading. Then that 
being so, in the present case frost did not prevent 
the loading; what it did was to prevent the par- 
ticular cargo which the charterer had provided 
from being bronght to the place where the load- 
ing would not have been prevented. 

Lord FrrzeERALD.—My Lords: I also concur. 
One of the terms of the contract itself was per- 
formed: the ship arrived in due course at Cardiff 
East Bute Dock, the place of loading according 
to the contract, where she was, in the language 
of the contract, “to load in the customary 
manner from the agents of the freighter a full 
and complete cargo of about 1800 tons.” *' Cargo 
to be supplied as fast as steamer can receive at 
all hatchways for loading.” “Time to commence 
from the vessel being ready to load.” ‘ Demur- 
rage over and above the lay days at 40]. per day, 
except” (inter alia) “in case of frosts preventing 
the loading.” There is another provision which 
is not undeserving of attention: “Steamer not to 
require to load before 9th Jan.” It seems to me 
that the exception applies only where the 
accident prevents the loading at the place of 
loading, and not where it prevents or retards the 
transit or conveyance of the cargo to the place of 
loading. The shipper was bound to have a full 
cargo at the place of loading, and he took on 
himself all the risks consequent upon delay in 
transit. If he had bad it there it could have 
been loaded within the lay days, and no case of 
demurrage would have arisen. 

Order appealed from affirmed, and appeal dis- 
missed with costs, 

Solicitors for the appellants, Clarke, Rawlins, 
and Co. 

Solicitors for the respondents, Shum, Crossman, 
Crossman, and Prichard, for Turnbull and Tilly, 
West Hartlepool. 


————— — 
COURT OF APPEAL. 


Jan, 13 and 28, 1885. 
(Before Bazrr, M.R., Corron and Linprey, L.JJ.) 
Tue NEWBATTLE. (a) 
ON APPEAL FROM BUTT, J. 


Collision — Practice — Foreign Government — 
Counter-claim—Oross action—Security to answer 
counter-claim — Admiralty Court Act 1861 
(20 Vict. c. 10), s. 34. 

The Court of Admiralty has power under sect. 34 
of the Admiralty Court Act 1861, to stay proceed- 
ings instituted by a foreign Government in rem 
for collision wntil the Government has given 
security for the amount of the defendants’ counter- 
claim. 

The words “cross action” in sect. 34 of the 
Admiralty Court Act 1861 cover a counter-claim. 


Tzis was an appeal from a decision of Butt, J., 
given in a motion by the plaintiffs ina damage 
action in rem, to set aside an order of the regis- 
trar staying all proceedings in the action until 
the plaintiffs had put in bail to answer the defen- 
dants’ counter-claim. 

The action arose out of a collision between the 
steamship Louise Marie, owned by the Belgian 
Government, and the steamship Newbattle. The 
action was instituted by the Belgian Government. 
The defendants counter-claimed and sought to 
stay the plaintiff's proceedings until bail had been 
given to answer their counter-claim. 

At the hearing of the motion before Batt, J. 
the plaintiffs' counsel offered to prove on affidavit 
that the plaintiffs were the Belgian Government. 
This, however, the defendants did not require, it 
being assumed that the statement was correct. 

At the hearing of the appeal it was alleged, on 
affidavit, that the Louisa Marie was the property 
of the King of the Belgians, and was used for the 
Same purposes as his vessel the Parlement Belge: 


(cf. 4 Asp. Mar. L " 5 Salis 3 
NS. ant} ar. Law Cas. 235; 42 L. T. Rep 


J. P. Aspinall, for the plaintiffs, in support of 
the motion.—There is no power under the Judica- 
ture Act to stay the plaintiff's action until 
Security has been given to answer the counter- 
claim. The only power to do go is given by sect. 
34 of the Admiralty Court Act 1861. (b) That 
section relates to cross actions only and not to 
counter-claims. In the case of The Alexander 
(5 Asp. Mar. Law Cas. 89; 48 L. T. Rep. N.S. 
797) the court seems to have intimated that the 
B CIRCE Dr E . P. ASPINALL and BUTLER ASPINALL, Esqrs., 

(b) Seot. 34 is aa follows: “ The High Court of Admi. 
ralty may, on the application of the defendant in any 
cause of damage, and on hia instituting a cross cause for 
the damage sustained by him in respect of the same 
collision, direct that the principal and the cross cause 
be heard at the fame time and on the same evidence; 
and if in the principal cause the ship of the defendant 
has been arrested or security given by him to answer 
judgment, and in the cross cause the ship of the plaintiff 
cannot be arrested and security has not been given to 
answer judgment therein, the court may, if it think fit, 
Buspend the proceedings in the principal cause until 


security has been given to ana j i 
aude g wer judgment in the cross 


MARITIME LAW CASES. 


957 


M E EE EE I ee 


Cr. or Arr.) 


THE NEWBATTLE. 


(Cr. or App. 


eee Áo € — CÓ 


word “cross action” in that section would not 
cover a counter-claim. [Burr, J.—I am sure I 
never laid down any such doctrine. I have 
always been of opinion that since the Judicature 
Act that section applies as much to counter-claims 
as to cross actions. Dr. Phillimore, as amicus 
curie.—It was so decided by the Court of Appeal 
in a case in which I was counsel.) Secondly, the 
section only gives power to stay proceedings 
where the ship cannot be arrested. It is sub- 
mitted that this must mean “ cannot be physically 
arrested.” Inthe present case there is nothing 
to prevent the Louise Marie being arrested, except 
the fact that she belongs to the Belgian Govern- 
ment, which fact does not prevent her arrest, but 
merely gives her a privilege extended to her by 
this court by the comity of nations. If the court 
chose it could order her arrest, and hence it can- 
not be said that she cannot be arrested. [Burr, J. 
—Are there any cases in which the Court of 
Chancery has ordered security to be given for 
costs bya foreign Government suing as plaintiffs?] 
There are several cases in which the Court of 
Chancery has stayed proceedings instituted by a 
foreign Government until the Government has 
named somebody to answer a cross bill of dis- 
covery on the part of the defendants; but I have 
been unable to find any case where there has been 
a stay of proceedings until security for costs has 
been given by a foreign Government. {Barnes for 
defendant.—In The Republic of Costa Rica v. 
Erlanger (85 L. T. Rep. N. S. 19; 3 Ch. Div. 62), 
an order was made by the Court of Chancery 
against a foreign Government for security for 
costs, Burr, J.—Then, Mr. Aspinall, if an order 
can be made for security for costs, why, by analogy, 
should not an order be made for security for 
damages ?] Because the effect of such an order 
is to compel the foreign Government to sub- 
mit to the jurisdiction in respect of a claim 
against them, it baving been distinctly laid 
down in Ihe Parlement Belge (4 Asp. Mar. Law 
Cas. 235; 42 L. T. Rep. N. S. 273; 5 P. Div. 197), 
and many other cases, that a foreign Government 
cannot be forced to submit to the jurisdiction. 
[Burr, J.—The Belgien Government have already 
submitted to the jurisdiction by claiming, and I 
am now asked to prevent their prosecuting their 
claim until they have given security for the 
damage which their vessel has done.] That can 
only be done under sect. 34, which never was in- 
tended to cover such & case as this, but only cases 
where the defendants’ vessel was at the bottom of 
the sea or continuously out of the jurisdiction. 


Barnes, for the defendants, was not called upon. 


Burr, J.—In this case Iam of opinion that there 
is no reason for interfering with the registrar’s 
order. It is said that the plaintiffs are a foreign 
Government. This does not appear on the 
affidavit, bnt it hus been assumed during the 
argument, and I now assume it to beso. Under 
these circumstances, the question is whether the 
plaintiffs, as a foreign Government, having 
voluntarily begun an action in this court, and 
arrested the defendants’ skip, are entitled to go on 
with the action without giving security to answer 
the defendants’ cross action or counter-claim. The 
Legislature has thought fit to provide that when 
for some reason the plaintiffs’ ship cannot be 
arrested by the counter-claimant, security shall 
be given by the plaintiffs so that the defendants 


| that within the comity of nations. 


may secure payment of any sum they may recover. 
On the assumption which I have already men- 
tioned, the plaintiffs’ ship cannot be arrested, so 
that the case falls within sect. 34 of the Admiralty 
Court Act 1861. Mr. Aspinall bas argued that 
though this case is within the words of the 
section, it is not within ity intention. I think 
that it is within both the wording and the inten- 
tion. It has also been contended that, assuming 
this to be so, the court, in its discretion, should 
not order the Belgian Government to give 
security. However, an authority from the 
Chancery Division has been cited that the practice 
has been to order foreign Governments to give 
security for costs. If so, by parity of reasoning, 
I do not see why a foreign Government should not 
be ordered to give security fordamages. I must, 
therefore, dismiss this motion with costs. 


From this decision the plaintiffs appealed. 


Dr. Phillimore (with him J. P. Aspinall) in 
support of the appeal—In the case of The 
Seringapatam (3 W. Rob. 41 n.) decided in 
1848, in which the plaintiffs’ vessel being lost 
in collision, the defendants were seeking to re- 
strain their proceodings until they had given 
security to answer the defendants’ cross-action. 
Dr. Lushingion reluctantly decided that he had 
no such power. The remarks of that learned 
judge no doubt gave rise to the statute under 
consideration. In that case it was physically 
impossible that the ship could be arrested, owing 
to her being at the bottom of the sea, and to that 
state of circumstances only has the statute been 
applied. In the present case the Louise Marie is 
privileged from arrest by the comity of nations : 
(The Parlement Belge, ubi sup.) This case is not 
within the mischief contemplated by the statute, 
as there can be no reasonable doubt that the Kin 
of the Belgians will pay whatever is adjudge 
against him. 


Barnes, for the respondents, cited 


The Emperor of Brazil v. Robinson, 6 A. & E. 801; 
1N. & P. 817; 

The King of Spain v. Hullet, 1 Dow. & Clark, 169; 

The United States of America v. Prioleau, 2H. & M. 


559; 
Weatlake’s International Law, sect. 182. 

Brert, M.R.—It seems to me that this case is 
clearly within the words of the Act of Parliament. 
What is there to take it out of the section? It is 
said that this order ought not to have been made 
on a sovereign prince. There are some orders 
which ought not to be made on a sovereign prince, 
but there aresome which ought. In thecaseof The 
Parlement Belge (ubi sup.), the defendant, who was 
a sovereign, appeared under protest, and the 

uestion there raised was whether the Admiralty 

ourt could seize a sovereign's ship carrying the 
insignia of sovereignty. It, however, has always 
been held that if a sovereign comes into an 
English court as plaintiff, and avails himself of its 
procedure, the court may make all proper orders 
against him. How far that will go I do not know. 
In this case, the plaintiff having instituted his 
action in the English Admiralty Court, an order 
that he shall be restrained trom proceeding until 
he gives security to answer the defendants’ 
counter-claim is not in my opinion an order which 
touches his dignity. The court may very well do 
The plaintiff 
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has submitted himself to the jurisdiction of 
the court by instituting his action, and therefore 
the court says, '* We will nob exercise our jurisdic- 
tion in your favour unless you give security.” What 
may be the result as to execution or seizing the 
ship afterwards is quite another thing. We, how- 
ever, do not anticipate that if the judgment goes 
against the King of the Belgians he will not pay. 


Corrox, L.J.—I think that this order was right. 
There was a counter-claim, and thai, as it seems 
to me, is the same as a cross action. The section 
gives the court power to stay the proceedings in 
the principal action until the plaintiff in that 
action has given security to answer the defen- 
dants’ cross action. It is very true that the court 
could not seize the ship. But all the order doos 
is to stay the plaintiffs’ proceedings until ho has 
given security to answer the defendants’ counter- 
claim. Ifa sovereign comes in and institutes a 
suit in an English court he submits himself to all 
proper orders being made upon him. It is true 
that the court cannot make an order to seize a 
sovereign’s ship; but where the plaintiff has the 
security of the defendants’ vessel it is only right 
that the court should put the defendants in the 
same position and give theman equivalentsecurity. 
lam of opinion that the section applies as much 
to a foreign sovereign as to any other suitor. 
This appeal must therefore be dismissed. 


Linpiey, J.—I also think that the order made 
by Butt, J.is a proper order. The principal cause 
was instituted bya foreign sovereign. Thereupon 
the defendant counter-claims, and I have no doubt 
whatever that a counter-claim is a cross action 
within the meaning of the statute. The case is 
brought within the language of the section, what- 
ever may have been the intention of the Legis- 
lature, and it also seems to me to be within the 
mischief. In these circumstances the judge is 
asked to stay the plaintiff’s proceedings until he 
gives security for the amount of the defendants’ 
counter-claim. This he has done. He says, “ I 
shall stop your action unless you give security.” 
He clearly had the power to do it, and I think he 
was quite right to do so. This appeal must 
therefore be dismissed with costs. 


Appeal dismissed. 
Solicitors for the plaintiff, Clarkson, Greenwell, 
and Wyles. 


Solicitors for the defendants, Ingledew, Ince, and 
Colt. 


Tuesday, Oct. 28, 1884. 
(Before Bratt, M.R., Corton, and Linpizy, L.JJ.) 


Tus Mersey Docks anD HARBOUR Boarp v. THE 
OVERSEERS OF LLANEILIAN. (a) 


Poor rate—1Lighthouse— Tower of lighthouse used 
as telegraph station —Rateability—' Beneficial 
occupation” — The Mersey Docks Acts. 

The appellants appealed against a poor rate made 
by the respondents in accordance with a supple- 
mental valuation of rateable hereditaments in the 
parish of Llaneilian, wherein the appellants were 
assessed in respect of a lighthouse, telegraph 
station, houses, buildings, and land at Point 
Lynas, at the gross estimated value of 305l., and 
rateable value of 2441 


(a) Reported by A. A, Hopxins, Esq., Barrister-at-Law. 


(Cr. or Arr. 


The appellants were incorporated as a body of public 
trustees by the Mersey Docks and Harbour Act 
1857, and the property, powers, rights, and privi- 
leges of the Liverpool Dock Trustees, including 
the right to levy certain harbour and light dues 
on vessels entering the port of Liverpool, were 
vested in the appellants. The tolls were so fixed 
that, with the other receipts of the appellants 
applicable to conservancy purposes, they should not 
be higher than necessary for conservancy ew- 

nditure, and therefore no profits were receivable 
n the appellants from the occupation of any of 
the property. 

The lighthouse consisted of a tower and a dwelling- 
house adjoining. In the tower there was the light- 
room, which contained the [Lash-light with clock- 
work for regulating the flashes, and also a room 
used for working a telegraph wire which was one 
of the connections of the wire from Birkenhead 
to Holyhead, maintained by Her Majesty's Post- 
master-General for the exclusive use of the ap- 
pellanis under an agreement. The dwelling- 
house adjoining the tower and the other premises 
were occupied by the light-keepers as servants of 
the appellants. 

The tower of the lighthouse had no occupation 
value, except as a lighthouse and as a telegraph 
station. 

The appellants contended that it was not rateable 
on the ground that it was not and could not be 
the subject of any beneficial occupation ; and they 
contended that the premises other than the tower 
ought to be assessed upon their value to be let 
from year to year, supposing they were not used 
for the light or telegraph, but were disconnected 
therefrom, and applied to any other purposes for 
which they might be available. 

The respondents contended that the whole of the 
premises ought to be assessed upon their existing 
value to the existing occupiers. 

Held, that the tower was incapable of profitable 
occupation either as a lighthouse or as a telegraph 
station, in consequence of the restrictions as to 
profits contained in the Mersey Dock Acts, and 
was therefore not rateable; but that the adjoining 
premises must be assessed at a valuation which 
took into consideration the existence of the tower 
and tts use as a lighthouse and telegraph station, 
and not at their value supposing them to be dis- 
connected from and independent of the tower. 

Judgment of Lord Coleridge, C.J. and Mathew, J. 
(5 Asp. Mar. Law Oas. 284; 51 L. T. Rep. N. 8. 
62) varied. 


Tur was an appeal from a judgment of Lord 
Coleridge, C.J. and Mathew, J. (reported 51 L. T. 
Rep. N. S. 62; ante, p. 248) on a special case. 


Bigham, Q.C. and Carver for the Board.—We do 
not argue the point that was taken in the court 
below upon the 430th section of the Merchant 
Shipping Act 1854 (17 & 18 Vict. c. 104), conced- 
ing that it does not apply to the present case. 
The appellants are expressly restricted by statute 
from making any profit out of their property used 
for conservancy purposes, and hore the tower, both 
as a lighthouse and as a telegraph station, is so 
used. In neither capacity therefore is the tower 
rateable. There is no such distinction between 
the two uses of the tower as the Divisional Court 
has drawn. The adjoining premises must be con- 
sidered without reference to the tower. [Corroy, 
L.J.—Supposing a collection of artisans’ houses 
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to be built in the immediate neighbourhood of 
some great factory, are not the values of those 
houses enhanced by the existence of the fac- 
toryP] It does not follow that they will be. 
They cited 


The Commissioners, &c. of New Shoreham v. The 
Overseers of Lancing, 22 L. T. Rep. N. S. 434; 
L. Rep. 5 Q. B. 489; 

The Metropolitan Board of Works v. The Overseers of 
West Ham, 23 L. T. Rep. N. S. 490; L. Rep. 
6 Q. B. 193; 

Mersey Docks v. Cameron, 12 L. T. Rep. N.S. 613; 
11 H. of L. 443; 

M'Intyre, Q.C. (Marshall with him) for the over- 
seers,—A tenant might rent the whole of the dock 
estate, and the lighthouse would increase the 
value of that estate. The lighthouse therefore is 
rateable. It does not follow that property is not 
rateable because you cannot get a hypothetical 
tenant for it. They referred to 

R v. Coke, 5 B. & C. 797. 


Brevt, M.R.—I cannot say that the facts are 
very clearly stated in the case, or that the ques- 
tions asked are put in very clear terms, but it 
seems to me that there are two kinds of buildings 
upon Point Lynas, first, a tower, which is occu- 
pied by the appellants, and, secondly, certain 
houses close to the tower, which are also occupied 
by the appellants. As to the tower, itis used as 
a lighthouse, and for the purpose of working a 
telegraph wire from it, and, as far as Y can see, T 
should say that the truth is, that it is neither 
used for nor useful for any otber purpose. The 
houses, however, close to it, are used and occupied 
as dwelling-houses by the servants of the appel- 
lants, who are there for the purpose of working 
the light and the telegraph. These houses are 
dwelling-houses, and, with the tower, are all the 
property of the dock board. The use of the 
tower is certainly regulated by Acts of Parlia- 
ment, which deals with its use both as a light- 
house and a telegraph station. Those Acts of 
Parliament have treated it as what is called 
conservancy apparatus—that is, apparatus for the 
safety of shipping coming into the port of Liver- 
pool. That conservancy apparatus causes to the 
dock board large expenditure, and in respect of 
that expenditure the dock board is certainly 
entitled to the receipts from its other sources 
of income, but it seems to me plain-that, upon 
the proper construction of the Acts cf Parlia- 
ment, the receipts may never legally exceed the 
expenditure. When, therefore, you come to con- 
sider the case of a hypothetical tenant who may 
be supposed to rent this tower, you must suppose 
him to rent it subject to the Acts of Parliament, 
because if he did not do so he would have no 
power to levy tolls at all. But if he takes it 
subject to the Acts of Parliament, he must also 
take it subject to the burden imposed thereby, 
which, in this case, is that he never can charge 
more than will be sufficient to pay the expenses. 
Therefore, if this is so, there never can be any 
profitable occupation of the tower, it has been 
struck with sterility by statute, and can have no 
beneficial value. Therefore, as far as regards the 
tower, both as a lighthouse and as a telegraph 
station, is being in both capacities subject to the 
Acts of Parliament, I think that in neither 
capacity is it rateable, for in neither capacity is it, 
or can it be, the subject of any beneficial occups- 
tion; and, apart from the purposes for which it is 


used, the case finds that it is not useful for any 
other purpose. 


As to the dwelling-houses, it is clear, to my 
mind, that they are capable of beneficial occupa- 
tion, for thereis nothing in the Acts of Parliament 
to prevent the dock board letting them at any time, 
and a hypothetical tenant would certainly be wil- 
ling to pay some rent for them. But then the 
question arises what is the true measure of 
rateable value in respect of these houses? The 
suggestion that in order to get at that value the 
revenues of the dock board are to be taken into 
account is contrary to every decided case. They 
must be treated as buildings capable of being let 
as dwelling-houses, but in 2 particular position 
with regard to something else. The neighbour- 
hood must be taken into account—that is plain. 
A house has a greater letting value as a dwelling- 
house if it is in the neighbourhood of Grosvenor- 
square than if it is in the neighbourhood of 
St. Gile’s; and similarly buildings which are 
capable of being let as workmen’s cottages will 
certainly have a greater letting value if they are 
in the neighbourhood of some large factory than 
if they are not. In such a case, then, the exist- 
ence of the factory might properly be taken into 
account, because it affects the letting value of 
the cottages. Coming, then, to the facts of this 
case, there is here a lighthouse and a telegraph 
station in existence, and to be used for those 
purposes in connection with the port of Liverpool. 
It is obvious that, as long as that state of things 
lasts, workmen will be wanted to work the light 
and the telegraph station. Where will these 
workmen live? It is obvious that they can most 
conveniently live in the adjoining houses. The 
hypothetical tenant, therefore, might fairly take 
into consideration the fact that the dock board 
would probably want these houses for its work 
people, and therefore the existence of the tower, 
used by the dock board as a lighthouse, and a 
telegraph station is a circumstance which the 
tenant might properly take into consideration, 
and in respect ot which he might be willing to 
give a higher rent for these houses as dwelling- 
houses. To that extent, then, and to that extent 
only, as it seems to me, we may take into account 
the existence of the tower. ‘This, I think, is the 
case put in the third question, and therefore the 
rateable value will be fixed at 761. Some question 
arose as to which of the questions did put this 
case, but I think it is clearly the third, for, if not, 
there ig uo difference between the third and 
fourth questions; for the fourth question con- 
templates the striking of the tower ont of the 
calculation entirely, and estimating the value of 
these cottages as if the tower did not exist. 
Therefore, it seems to me that thetrue answer 
in this case is that the tower is not to be rated, 
because it has no occupation value, but that the 
houses are to be rated at 761. 


Corton, J.L.—In this case there are substan- 
tially two questions. ‘The first two questions upon 
the case are in reality one, because they both 
relate to the tower in its two different capacities, 
the one as a lighthouse, the other as a telegraph 
station. In my,opinion the telegraph station and 
lighthouse are upon the same footing. They are 
both used for conservancy purposes, and the case 
finds that the tower has no value except as a 
lighthouse or telegraph station. But being thus 
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used for conservancy purposes, the tower would 
only be capable of beneficial occupation by reason 
of the light dues and the use of the telegraph ; 
but these receipts are so restricted by Acts of 
Parliament that they cannot be fixed so as to 
produce a beneficial or profitable result to the 
board. Any hypothetical tenant, therefore, who 
took these premises must take them subject to 
these parliamentary fetters, and the result of 
course would be tbat he could not possibly obtain 
any beneficial or profitable result. In my opinion, 
therefore, the tower cannot be rated in respect of 
the lighthouse and telegraph, and it is found that 
it has no other occupation value; therefore our 
answer must be in favour of the appellants. 

On the second point, as tothe dwelling-house, the 
difficulty in my mind is to understand what are 
the alternatives presented, but I think that the 
fourth alteruative means that the lighthouse is to 
be left out of sight in the calculation altogether, 
but that, according to the third alternative, if the 
existence of the tower is to be taken into account, 
761. is to be the rateable value. I think the third 
alternative is the right one. The tower is not to 
be rated in respect of its use as a lighthouse or 
telegraph station, but as a factitis so used, and 
the fact of its being so used necessitates that 
there shall be servants there, and the necessity of 
servants being there to work the tower may be 
taken into account in considering the value of 
such houses as those servants would probably 
occupy. Any person taking these houses would 
be influenced as to the amount of rent by the 
fact of the adjoining tower being used for such 
2 purpose, and there would be a greater proba- 
bility of the houses being occupied at a beneficial 
rent from the fact that this tower existed and 
was so used. I think therefore that the tower 
cannot be disregarded altogether, but must be 
taken into consideration to this extent, though 
the board is not to be rated in respect of it. The 
third alternative seems to put this view, and 
therefore the rateable value is the amount there 
fixed, namely 761. 

Linvtzy, L.J.—I am of the same opinion, for 
the same reasons. Mathew, J. seems to have 
seen his way to distinguish between the case of 
the tower used as a lighthouse, and the case of 
the tower used as a telegraph station. I cannot 
find any ground for any such distinction in the 
CBE: Judgment varied. 

Solicitors for the appellants, Venn and Co., 
for A, T. Squarey, Liverpool. 

Solicitors for the respondents, Ravenscroft and 
Co., for W. Fanning, Amlwch. 


SMITH v, DART AND Sow. 


[Q.B. Drv. 


HIGH COURT OF JUSTICE. 


QUEEN'S BENCH DIVISION. 
Nov 27 and 28, 1884. 


(Before Lord Cotrrinez, C.J 4 MATHEW and 
Swing, JJ.) 


SMITH v. DART AND Son. (a) 


Charter-party— Cancellation clause—Oonstruction 
~ Biscepted perils—Ship to arrive at port of loading 
Free of pratique on or before a certain day— 
Charterer’s option io cancel. 


The cancellation clause in a charler-party being 
for the benefit of the charterers, and the arrival of 
the ship on a date therein named being a condi- 
tion precedent to the duty of the shipowner 
to load, the excepted perils mentioned in the 
charter-party have no application to such a 
clause, and hence, where the ship is prevented by 
these perils from arriving at the port of loading 
by the date mentioned, the charterers have the 
right to cancel, 


In an action for breach of charter-party, an expres- 
ston of opinion by ihe judge that a certain port is 
a safe loading place” is not a misdirection if 
he leaves the questian to the jury. 

A shipowner agreed by charter-party that his vessel 
should “proceed to three safe loading places 
between C. and M., both inclusive, commencing 
with the easternmost place as ordered after 
arrival in Spain . and there load 
Jrom the charterer or his agent 7000 cases of 
oranges . and being so loaded should 
therewith proceed, &c. - (the act of God, 
the Queen's enemies, restraints of princes and 
rulers, pirates, civil commotion, riots, strikes, fire, 
Jrosts, floods, and all and every other dangers and 
accidents of ihe seas, rivers, and steam naviga- 
tion. of what nature or kind soever during the 
saa voyage always mutually excepted d 
Should the steamer not be arrived at firat loading 
port free of pratique, and ready to load on or 
before the 15th Dec. next, the charterer has the 
option of cancelling or confirming this charter- 
party.” 

The vessel arrived at the first loading port ordered 
on the 13th Dec., but was not Sree of pratique 
there on or before the 15th Dec., communication 
with the shore being impossible in the then state 
of the sea and weather, whereupon on the 16th 
Dec. the charterers’ agents gave notice to the 
master that they cancelled the charter-party, and 
refused to load the vessel. 

Held, in an action by the shipowner for breach 
of the charter-party, that the excepted perils 
clause could not be read into the clause providing 
for the arrival of the vessel at the port free of 
pratique on or before a certain day, and that the 
charterers were therefore entitled under the said 
clause to cancel the charter-party. 


THis was an action brought by John William 
Smith, as owner of the steamship Spark, against 
Joseph H. Dart and Son, fruit merchants in the 
city of London, to recover damages which the 
plaintiff alleged had been incurred by him in 
consequence of a breach by the defendants of a 
charter-party made on the 14th Nov. 1881 between 
the plaintiff and the defendants. 


(a) Reported by J. Surru Esq., Barrister-a¥-law, 
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The charter-party in question was, so far as 

materia], i ing terms: 
al, in the following Nov. 14, 1881. 

Tt is this day mutually agreed between Mr. John W. 
Smith, owner of the good steamship called the Spark, 
8.8., classed 100 A 1, of the measurement of i535; gross 
tons or thereabouts, and Messrs. Jos. H. Dart and 
Son, of London, merchants, that the said steamer, being 
tight, staunch, and strong, and every way fitted for 
the voyage, shall with all convenient speed proceed 
to three safe loading-places between Castellon and 
Malaga, both inclusive, commencing with easternmost 
place, aa ordered, after arrival in Spain (steamer 
having liberty of taking outward cargo last voyage 
from any port to any port for owner's benefit), or 
80 near thereto as she may eafely get, and there load 
from tho charterer or his agents 7000 cases of oranges 
md other lawful merchandise, no oranges or other 
cargo to be stowed in combings of the hatches not 
exceeding what she can reasonably stow and carry over 
and above her cabin tackle, apparel, provisions, and 
furniture, and being so loaded, shall therewith provecd 
to London and Hull, or so near thereto as she may 
safely get, and deliver the same agreeably to bills of 
lading, and ao end the voyage, said bills of lading to be 
Signed at any rate of freight, but at not less than 
chartered rate, withont prejudice to this charter-party 
(the act of God, the Queen’s enemies, ‘restraints of 
Princes and rulers, pirates, civil commotion, riots, 
strikes, fire, frosts, floods, and all and every other 
dangers and accidents of the seas, rivers, and steam 
navigation of what nature and kind soever during the 
faid voyage always mutually excepted). And the char- 
terer does hereby promise and agree to load the said 
steamer with the said cargo at the port or ports of 
loading, and to receive the same at the port or ports of 
delivery as herein stated, and aleo pay freight as 
follows : Two shillings and sixpence, 2s. 6d. Hull, 2s. 6d. 
London, in fall of all port charges, dues, and pilotagos, 
&c., other goods if shipped to pay in full and fair pro- 
Dortion thereto. Payment whereof te become due and 
be made as follows: Cash for steamer’s ordinary dis- 
bursementa at port or ports of loading, not exceeding 
1001. in all, to be advanced on account of freight 
Subject to cost of insurance only, and remainder on 
right and true delivery of the cargo in cash. Seven 
weather working days (Sunday and holidays excepted) 
to be allowed the charteror (if not sooner despatched) 
for loading, and to be discharged as fast as steamer can 
deliver, in a safe berth aa ordered by charterer. Lay- 
days not to commence before the Ist Dec. next should 
the steamer be ready to load previously, time occupied 
shifting porta not to count as lay-days. Shonld the 
steamer not be arrived nt first loading port free of 
pratique and ready to load on or before the 15th Dec. 
next, charterer has the option of cancelling or confirming 
this charter-purty. Ten days on demurrage at 351. per 
day to be paid for each and every day the steamer is 
detained over and above the said lay days, the cargo to 
be taken from alongside at merchant’s risk and expense, 
and to be properly stowed by a regular stevedore ap- 
pointed by charterer or his agenta at the expense and 
risk of the ateamer, he being wholly under the direction 
of the master, the charge not to exceed what other 
steamers pay. Steamer shall not be ballasted with sand 
or mud, or anything prejudicial to the cargo. It ia also 
agreed that, for security and payment of freight, dead 
freight, and demurrage, the said owner or master shall 
have an absolute lien and charge on the said cargo. 

And there were also other provisions as to the 
employment of charterers’ agents for the ship’s 
business, the ventilation of the steamer during 
the homeward voyage, the giving notice of any 
delay occnrring in the course of it, the charterers’ 
right to tranship in consequence thereof, the 
announcement ot the ship’s arrival at her out- 
ward port of discharge, liberty to load ure or lead 
or other dead weight for owner’s benefit at any 
port or ports, but no other fruit but charterers’ 
was to be shipped, and the penalty for the non- 
performance of the agreement was to be the 
estimated amount of freight. 


Surrm v. DART AND Son. 


[Q.B. Drv. 


Pursuant to the charter-party the Spark pro- 
ceeded to Carthagena in Spain, and there, on 
the 11th Dec., Messrs. Dart and Co., of Vale ncia, 
ordered her to Burriana to load, at which port 
she arrived on the 13th Dee, but was not free of 
pratique there on or before the 15th Dec., com- 
munication with the shore being impossible in the 
then state of the sea and weather. 

On the 15th Dec. the Spark was compelled, by 
stress of weather, to quit her anchorage off 
Burriana, and put in at Valencia, and there, on the 
16th Dec., Messrs. Dart and U3., of Valencia, made 
the following indorsement on the charter-parby : 

The within-named steamer, not being free of pratique 
on the 15th Deo., at firat loading place, Pirana Nis 
agents for the charterers, hereby cancsl the charter- 

arty ; 

a e refused to load the Spark under the 

-party. 
uri been then took on board, but not under 
the charter-party, 4972 cases of oranges supplied 
by the agents of the charterers, and delivered 
them under bills of lading for freight, aod ne 
plaintiff now sued the defendants for 2537. 10s. 
damages, being the dead freight lost to him 2 
consequence of the gelandpgis refusal to load the 
der the charter-party. _ 

ves plaintiff alleged that Burriana was nol a 
safe loading place within the meaning of the 
charter. party, and that the above-mentioned cir- 
cumstances were a breach of the charter-party. 

The defendants denied that Burriana was not a 
safe loading place within the moaning of fhe 
charter-party, and pleaded that, as the vesse ad 
not arrived at her first loading port free o 
pratique on or before the J5w Dec. they were 
entitled to cancel the charter-party and refuse to 

d the vessel. . 

SN the hearing of the case, Hawkins, J., after 
leaving to the jury the question whether Burriana 
was a safe loading place, at their request stated 
that, in his opinion, it was a safe loading place. 
The jury found that Burriana was a sate loading 
place, and that it was solely due to the severity of 
the weatber that the vessel had not pratique on 
Dec. 15, and the learned judge entered judgment 
for the defendants in accordance therewith. 


all, Q.C. (with him Witt) now moved on behalf 
Sata nae that judgment should be entered 
in the action for the plaintiff, or in the alternative 
for a new trial on tho ground that the learned 
judge misdirected the jury. First, the learned 
‘judge misdirected the jury 1n telling them, when 
they came back into court for farther directions, 
that in his opinion the port of Burriana was, on 
the evidence given, a safe loading place within 
the meaning of the charter-party. [Lord Corr- 
RIDGE, C.J,—The question baving been originally 
left to the jury in a manner to which no exception 
is taken, the court would scarcely be disposed to 
lay much stress on this point.] Secondly, the 
vessel arrived at Burriana on the 13th Dec., and 
but for the perils of the sea would have been free 
of pratique there on the 15th Dec. The clause 
excepting the dangers of the seas and navigation 
must be read into the clause providing for the 
arrival of the vessel at her firat loading place free 
of pratique and ready to Joad on or before the 
15th Dec., and as the vessel was prevented from 
fulfilling that clause solely by the dangers 
excepted, the charterers’ option to cancel never 
arose, aud, in pretending to cancel the charter- 
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party and refusing to load the vessel, they com- 
mitted a breach of the agreement, for which the 
plaintiff is entitled to compensation. Barker v. 
M' Andrew (12 L. T. Rep. N. S. 459; 18 C. B. N.S. 
759; 2 Mar. Law Cas. O. S. 205) was an action 
against a shipowner for not having his ship ready 
to load pursuant to the guarantee contained in a 
charter-party. There the shipowner agreed that 
the ship, being tight, staunch, and every way fitted 
for the voyage, sbould, with all convenient speed 
sail and proceed to the usual loading place, 
“ guaranteed for cargo in all this month,” or so near 
thereunto as she might safely get, and there load, 
&c., and an action being brought, alleging as a 
breach of the charter-party that the vessel was 
not ready to receive the agreed cargo until long 
after the time stipulated, the defendant pleaded 
that the vessel was hindered and prevented by 
the dangers of seas, rivers, and navigation, and it 
was held that the plea was a good answer to the 
action, and that the expression in the charter- 
party “ guaranteed for cargo in all this month,” 
which was admitted to mean “ ready to receive 
cargo within the month,” did not take the case 
out of the exception. Again, in Harrison v. Gar- 
thorne (16 L. T. Rep. N. S. 508; 1 Asp. Mar. Law 
Cas. 304) it was agreed by charter-party thnt a 
vessel, being tight, staunch, and strong, and every 
way fitted for the voyage, should with all con- 
venient speed sail and proceed to Alexandria, to 
arrive within a margin of three weeks from the 
15th Nov. 1870, and it was held on demurrer, the 
ship uot having arrived within the three weeks, 
and an action having been brought for breach of 
the charter-party, that the clause excepting the 
dangers of the seas was a sufficient answer to the 
action, and that no breach of the charter-party 
bad been committed. The same considerations 
apply in the present case, and the non-arrival of 
the vessel on or before the 15th Dec. being clearly 
caused by the dangers of the seas, the charterers’ 
option to cancel did not arise, and judgment ought 
to be entered for the plaintiff. 

Nelson (with him Finlay, Q.C.) for the defen- 
dants.—In Barker v. M'Amdrew (ubi sup.) the 
guarantee that the vessel should be ready witbin 
a month was not, as in the present case, a condi- 
tion precedent to her right to be loaded. In 
Crookewit v. Fletcher (1 H. & N. 893; 26 L. J. 153, 
Ex.) there was a charter-party in which it was 
stipulated that a vessel was to sail from Amster- 
dam on or before the 15th March next, and it wag 
held, notwithstanding that the charter-party con- 
tained the usual clause excepting the dangers of 
the seas, that the writing in the margin of the 
words, “ wind and weather permitting, with cargo 
or in ballast, for ships benefit,” after the words 
* March next,” avoided the charter-party, and that 
the stipulation that the vessel should sail on 
or before March next was a condition pre- 
cedent to her being loaded. There, asin this case, 
the action was by the shipowner against the 
charterer for default in loading, and the court, 
after a full examination of the numerous cases on 
the point, gave judgment in favour of the defen- 
dants, Here also the clause is perfectly unquali- 
fied, and the arrival of the ship free of pratique 
on or before the 15th Dec. was a condition pre- 
cedent to her being loaded. As the plaintiff failed 
to fulfil this condition the defendants’ option to 
cancel the charter-party arose, and the port in 
question having been declared to be a safe loading 
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| place within the meaning of the charter-party, 
judgment was rightly entered for the defendants. 
Hall, Q.C. in reply. 


Nov, 28.—The followin judgments were 
delivered by the Court .— ey y 
Lord Corermer, C.J. 
were raised for the c 
In the firss place, 
judge who tried the 
complaint being bas 
take of the learne 
upan tha propriety 


—In this case two points 
onsideration of the court. 
ib was said that the learned 
case misdirected the jury, the 
ed not upon any alleged mis- 
d judge in point of law, but 
A ot the mode in which he left 
to the jury the question as to whether Burriana 
was a safe loading place or not within the language 
of the charter-party. Now the charter-party 
provided that the plaintiff's vessel should pro- 
ceed to three safe loading places between Castellon 
and Malaga, both inclusive, commoncing with the 
easternmost placo as ordered after arrival iu 
“pain, and there load from the charterers or their 
agents certain cases of oranges, and there was 
also a provision later on in the agreement that, 
. should the steamer not be arrived at first load- 
me Port free of pratique, and ready to load on 
or before the 15th Dec. next, charterer has the 
option. of cancelling or confirming this charter- 
party.” This being the language of the charter- 
party, the facts of the case were, that the plain- 
tiff's vessel having proceeded to Carthagena, and 
arrived tems On the 11th Deo.,.the charterer or 
their agents ordered her to the port of Burriana 
as ber first loading place. ‘The vessel arrived at 
Burriana on the 13th Dec., but communication 
with the shore being impossible by reason of the 
roughness of the sen and the bad state of the 
weather, she was not free of pratique there on 
or before the 15th Dec. as required by the olauso 
of ‘tke charter-party which I have just read. 
Under these circumstances the defendants claimed 
to be entitled by the terms of this clause to cancel 
the charter-party, and did so cancel it and refused 
to load the vessel, The plaintiff, however, con- 
tended that the defendants were not entitled to 
cancel the charter-party under the clause, and 
commenced this action against them to recover 

amages for the breach of the charter-party 
which, «8 he alleged, they committed by refusing 
to load the vessel there, and one of his con- 
ventions in the action was that Burriana was not 
^, safe loading place within the meaning of the 
enarter-party. It is quite plain that this must bo 
^ question for a jury, but it is said that the 
learned judge exceeded. his province in directing 
the jury upon this point. After a careful exami- 
nation of the summing-up of the learned judge I 
cannot seo that there is any force in this objection, 
especially when the evidence given in the caso 
is duly taken into consideration. ‘The evidence 
was, that the port in question was exposed to 
many points of the compass, and that in conse- 
uuence landing thereat was frequently impossible, 
but it was further shown that it was a port from 


which, as a matter of fact, large quantities of fruit 
were shipped, and therefore it was in every 
respect an 


Open question for the jury as to 
Whether this port—admittedly a port of great 
resort—was within the meaning of the charter- 
party a safe loading place. This question my 
learned brother submitted in dae course to the 
jury, and I do not see how he could have 

ne 80 in any better manner than he actually 
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did, since to my mind none could fail to 
understand from his summing-up thab ib was 
purely a question of degree for the decision 
of the jury. It is not, however, strongly 
urged tbat up to this point any misdirection 
had taken place, but the jury having retired, after 
a time returned and asked tor further directions, 
and my learned brother again stated the evidence 
that, although this port was an open port, yet, 
nevertheless a large trade was there carried 
on, and that, as a matter of fact, a ship had only, 
on the setting in of bad weather, to bank up her 
fires and go out to sea, and then come back when 
the weather had moderated, to avert all danger, 
and that in his opinion the port was a safe port. 
It seems to me that the course he took was 
perfectly right, and I seo nothing to complain of 
in anything that my learned brother did. I 
think that the finding that it was a safe port was, 
especially having regard to tho way in which 
business was conducted in this place, correct and 
the finding which ought to have been arrived at, 
and, as far as this point is concerned, I think that 
the verdict ought to stand. 


But a second point was taken on the part 
of the plaintiff, By the  charter-party it 
was, as Í have said, agreed that should the 
steamer not be arrived at the first loading 
port free of pratique and ready to load on or 
before a day fixed, the charterer was to have the 
option of cancelling or confirming the charter- 
party. The fact was, that the vessel arrived two 
days before the day so fixed, bat communication 
with the shore being impossible on account of the 
state of the sea and tho weather, she was not, on 
the day fixed, free of pratique there, and in con- 
sequence of this the charterer exercised the 
option of cancelling the charter-party, which he 
understood the clause in question gave him. It 
is with this that the plaintiff's second contention 
has todo. Thero is, he points out, in the earlier 
part of the charter-party the usual clause except- 
ing, amongst other things, oll dangers and acci- 
dents of the seas, rivers, and stcam navigation of 
what nature acd kind soever during the said 
voyage, and he contends that, inasmuch as the 
vessel was off the port before the day fixed, and 
was only prevented from being free of pratique 
there on the day fixed by reason of the dangers 
of the seas excepted in the clause I have men- 
tioned, the charterers’ option to cancel did not 
arise by reason of the operation of that clause. 
The question, therefore, for the decision of the 
court is, whether the stipulation that the 
vessel should be at the port in question, free 
of pratique and ready to load, is an independent 
stipulation overriding the whole of the charter- 
party, or whether it is subject to the operation 
of the clause excepting the dangers of the seas. 
I have come with regret to the conclusion that it 
ig an independent stipulation, and that it over- 
vides the whole of the charter-party, and that, 
as the steamer did not arrive in time to be at 
the port free of pratique on the day fixed, the 
charterer had the option of cancelling the 
charter-party, and on these grounds I am of 
opinion that this motion must be dismissed. 


Matnew, J.—I am of the same opinion. With 
reference to the first point raised by the plaintiff, 
Ido not think that the question was fairly open 
to the observations made by counsel thereupon. 


SMIT v. DART AND SON. 


Q.B. Div. 


| It is admitted that the learned judge, in his 
summing-up, pointed out to the jury what the 
question was which they had to decide. They 
had heard the evidence as to what was the real 
amount of danger to which the ship was exposed 
at the place of loading, and the direction of the 
learned judge in point of law was perfectly 
correct, viz. that ib was for them to say whether 
the vessel would have been exposed in taking in 
a cargo there to an unreasonable amount of 
danger. But the learned counsel for the plaintiff 
argued that the learned judge dictated to the 
jury what their finding should be. In my 
opinion, at the vory utmost ib can only be 
said that ho told them what his own opinion 
was. l hopo the time has not yet come when 
a judge is to be prevented from giving his 
own opinion on any question that a jury may 
have to decide, so long as at the same time he 
directs them properly what the law upon that 
question is. 


I now pass to the second point raised on 
behalf of the plaintiff. With reference to that 
I must say that at first I was inclined to agree 
with the learned counsel for the plaintiff that 
the clause in the charter-party contaimng, the 
well-known exceptions of, amongst other things, 
the dangers of the seas was applicable to and 
governed the later clause, providing that the 
vessel was to be at the first loading port free 
of pratique on or before the 15th Dec. On further 
consideration, it appears to me that, if this restric- 
tion is to be put on the clause in question, the effect 


would practically be to wipe it out of the charter- 
party altogether. At any rate, the clause would 


| road, “ Should the steamer not be arrived at first 


loading port free of pratique, and ready to load 
on or before the 15th Dec, then unless she ig 
prevented from doing so by the perils of the seas, 
the charterers are to have the option of cancel- 
ling the charter-party.” The clause in question, 
however, is a clause which imposes on the ship- 
owner no obligation, the enforcement of which 
could be made the subject of an action, and is 
therefore distinguishable from another class of 
clauses, by which a shipowner undertakes to 
do something which if he fails to do he will be 
liable to an action for breaking his contract. It 
is a clause, too, in a contract for the shipment of 
fruit, and it was clearly therefore important to 
the charterer that there should be as little delay 
as possible, and it must be remembered that 
contracts with reference to produce of this 
description frequently contain such stipulations 
as this, that the charterer is to be free of all 
responsibility under the charter-party unless the 
vessel arrives within a certain time. Shipowners 
enter into their contracts on the presumption that 
all will go well, and must abide by the result if 
they neglect to leave a sufficient margin in their 
calculation. In this particular case it is clear 
that the shipowner ran his calculations too 
fine, and the consequence was, that the vessel 
had to put back to Valencia, and waa therefore 
not at the port of loading free of pratique and 
ready to load on the day stipulated. The char- 
terer, then, in my opinion, had the option of 
cancelling the charter-party, and rightly exercised 
it. I think, therefore, for these reasons, that this 
motion must be dismissed with costs. 


Suir, J.—I am of the same opinion, and quite 
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agree with my Lord and my learned brother, and 
for my part I have no sympathy with the plaintiff, 
although of course the case must be decided with- 
out sympathy with either the plaintiff or the 
defendant. As to the first point I am unable to 
see that there is any objection to be made to the 
summing-up of the learned judge who tried the 
case. When the jury returned to ask for further 
directions he again told them what the law on the 
subject was, in a manner to which no exception is 
taken, but he also told them what his own opinion 
on the point was. If such an objection as this 
is to be considered a good ground for obtaining a 
new trial, judges will be absolutely debarred from 
saying anything to a jury to assist them. Noone 
says that the learned judge laid downto them any 
principle that was not good law. All he did was 
to say to them, “If you ask me what my opinion 
is, I should say that it is a safe port.” To my 
mind it is quite impossible to say that a new trial 
ought to be granted on such a ground as this, 

Now wecome to the other point, which is, in my 
opinion, a point of considerable importance. The 
question is, whether the exception of the perils 
and dangers of the seas applies only to the con- 
tract of voyage or to the whole of the charter- 
party. Iam of opinion that it applies only to the 
contract of voyage. It is conceded that no action 
would have lain against the shipowner for failing 
to arrive at the port in due time by reason of the 
operation of what I may call the “ porils”” clause. 
That clause therefore is put into the charter-party 
in favour of the shipowner, because otherwise, if 
that clause had not been inserted, the shipowner 
would have been bound to have his vessel at the 
port of loading in duo time, and, if she had gone 
to the bottom on the way, or in any other manner 
failed to reach the specified place at the specified 
time, he would have been liable to an action for 
damages for breach of his contract. That clause 
therefore is a clause inserted in favour of the ship- 
owner. The “option” clause, on the contrary, is 
a clause inserted in favour of the charterer. His 
position is, that he insists in his contract on 
having the ship there by tho 15th Dec. free of 
pratique. What is the meaning of this? It means 
that he has goods of a perishable nature at risk, 
and that he insists on having the ship ready to 
load them by a certain day. The shipowner 
agrees, and enters into a contract that it shall be 
80. He does not indeed contract to be there in 
any event so as to be liable for damages if he fails 
to be there, but he does contract that if he is not 
there the charterer is to have the option of cancel- 
ling the charter-party. I do not think that it is 
possible for us to limit this stipulation, for I 
think that the “ perils” clause applies only to the 
contract of voyage and not to the whole cbarter- 
party. I agree, therefore, with my Lord and my 
learned brother that there ought not to he a new 
trial in this case, and that this motion ought to be 
dismissed. 

Motion dismissed with coste. 

Solicitors for the plaintiff, Pritchard and Sons, 
for 4. M. Jackson, Kingston-upon-Hull. 

Solicitors for the defendants, Lowless and Co. 


PROBATE, DIVORCE, AND ADMIRALTY 
DIVISION. 


ADMIRALTY BUSINESS. 
Wednesday, Feb. 25, 1885. 
(Before Burr, J.) 

Tue Nasmytu, (a) 
Salvage—Agreement—Crew—OCosts. 


Where the master of a salving ship agreed to render 
salvage services for a, reasonable named swm, the 
Court refused, in a, salvage action instituted by 
some of the crew, to depart from the terms of the 
agreement upon the ground that the crew were 
not actual parties to it, holding that such a course 
would be prejudicial to the interests of commerce. 

In a salvage action the mere offer by the defendanis 
to pay a sum named in an agreement made prior 
to the rendering of the services without payment 
into court is a bad plea. 

Where seamen instituted a salvage action in the 
High Court, and sought to dispute an agreement 
made by their master for 200l., which the court 
upheld, apportioning 401. tothe crew, the plaintifs 
were condemned in ihe costs of the action. 


THis was a salvage action instituted by certain 
of the officers and crew of the steamship Words- 
worth against the steamship Nasmyth, for services 
rendered to the Nasmyth, her cargo and crew. 


The Nasmyth, a steamship of 1303 tons nett, 
was on the 16th Sept. 1884, in lat. 46° 17’ N. and 
long. 30° 3! W., bound ona voyage from New York 
to Liverpool, when her screw shaft broke. She 
was then put under sail, and proceeded on her 
course for twelve days, until the 28th Sept. when 
she fell in with the steamship Wordsworth off 
Cape Clear. In answer to a signal from the 
Nasmyth, “Can you tow me?" the Wordsworth, 
a steamship of 1303 tons register, bound on a 
voyage from Newcastle, in New Brunswick, to 
Sharpness Point, bore down upon the Nasmyth, 
At this time the wind was a strong breeze from 
S.W. and the weather moderate. The Words- 
worth, after having been made fast, began to tow 
at abont 9 am., and at about 5 p.m. on the 
same day reached Queenstown harbour, where 
the Nasmyth was anchored, and the Wordsworth 
resumed her voyage. It was alleged on behalf 
of the plaintiffs that the said services entailed 
considerable extra labour, and that the two Ships 
rolled heavily during the towage. 


The defendants by their statement of defence 
pleaded that, on the Wordsworth falling in with 
the Nasmyth, and prior to the commencement of 
the services, the following agreement was entered 
into between the masters of the two vessels : 


S.S. Nasmyth, 


Stamp 
6d. Sept. 27, 1884, 


T hereby agree to pay to the owners of the s.a. Worde- 
worth the sum of two hundred pounds on his anchoring 
us safo in Queenstown, for assistance rendered. Agreed 
by both masters. Providing that the towage ia com. 
pleted without any hitch, otherwise to be settled by 
arbitration. 

(Signed) F. W. RENDLE, Master s.s. Nasmyth. 
(Signed) A. C. Cooxn, Master s.3, Wordsworth. 


Paragraph 8 of the statement of defence was 
ag follows : 


(a) Reported by J. P. ASPINALL and BUTLER ASPINALL, Esars., 
Barristers-at-Law, 
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The defendants wero always ready and willing to pay, 
and before action tendered to the owners of the Words- 
worth, on behalf of all concerned, the said agreed sum 
of 2001. 

The defendants had not paid the 2002. into 
court. 

The value of the Nasmyth was 23,000., of her 
cargo 28,8751, and of her freight 7901. The 
value of the Wordsworth was 30,0002., of her cargo 
40001., and of her freight 16000. 


Deane, for the plaintiffs, submitted that his 
clients were not bound by the agreement, and 
that, having regard to the value of the property 
salved, and the extra labour entailed by the 
services, they were entitled to a substantial 
reward. 


Sir Walter Phillimore, for the defendants, 
contra.—The court should uphold the agreement. 
Tha services merely consisted in towing the 
Nasmyth for about eight hours in fine weather. 
The plaintifs in this action will be amply 
rewarded by their share of the agreed sum of 
2001. The defendants were always ready to pay 
the 2001., and hence this action was unnecessary. 
Even assuming it to be necessary it should not 
have been instituted in the High Court, and the 
plaintiffs should be condemned in costs: 

The Agamemnon, 48 L. T. Rep. N. S. 880; 5 Asp. 
Mar. Law Cas. 92, 

Burr, J.—The plea raised in paragraph 8 of the 
statement of defence is, to my mind, a bad plea. It 
is only an offer without a paymenb of money into 
court. The agreement appears to me to be a 
fair agreement made in a boná fide way, and 
one by which the master of the Wordsworth 
had power to bind his owners and crew. I 
think it would be extremely prejudicial to the 
maritime interests of this country if, after an 
agreement of this kind had been entered into, 
any one of the seamen might be at liberty to 
come into this court and upset it on the ground 
that he was not a party to it. {shall uphold the 
agreement for 200L, which, in my opinion, is 
reasonable in amount, and apportion 140[. to the 
owners, 20]. to the master, and 40l. to the crew 
according to their ratings, and I condemn the 
plaintiffs in the costs of the action. Even if it 
were necessary to bring the action at all, which I 
very much doubt, it ought to have been brought 
in the County Court and not here. 

Solicitors for the plaintiffs, Rollit and Sons, 
Hull. 

Solicitors for the defendants, Pritchard and 
Sons. 


Monday, March 2, 1885. 
(Before Burr, J., assisted by Trinity Masrens.) 
THe Rivon. (a) 


Collision—Lights—Rules for the navigation oy 
the river Humber—Regulations for Preventing 
Collisions at Sea—Compulaory pilotage—Mer- 
LEN Shipping Act 1873 (36 & 37 Vict. c. 85), 
8. 17. 

The rules for the navigation of the river Humber 
are regulations “ contained in or made under the 
Merchant Shipping Acts 1894 to 1873,” within 
the meaning of sect.17 of the Merchant Shipping 


(a) Reported by J, P. ASPINALL and BUTLER ÁSPINALL, EBQTS., 
Barriaters-at-Law. 
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Act 1873; and hence their infringement will be 
visited with the result prescribed by that Act. 

Where aiwo-masted vessel, in pursuance of art. 2 
of the Rules for the Navigation of the River 
Humber, carries a second riding light astern in 
the position therein prescribed, and continues to 
carry such light after she gets under way and is 
crossing the river for the purpose of warning 
vessels going up or coming down of her position, 
the carrying of such a light at such a height 
above the deck is a breach of the regulations, and 
cannot be deemed to be the showing of a stern 
light within the meaning of art. 11, or warranted 
by the “ special circumstances of the case,” within 
art. 24. 

The exhibition of an improper light, or the failure 
to carry the regulation lights, is not excused by 
the fact that it was done in obedience to the 
orders of a compulsory pilot, it being the duty 
of the master to see that the lights required by the 
regulations are carried. 


Tars was an action in rem instituted by the 
owners of the steamship Essex against the steam- 
ship Ripon to recover compensation for damages 
occasioned by a collision between the two vessels 
on the 16th Nov. 1884, in the river Humber. 

The defendants counter-claimed. 


It was alleged on behalf of the plaintiffs that 
the Essex, a steamship of 943 tons register, laden 
with a general cargo, left the Humber Dock 
entrance at Hull shortly before 5.50 a.m. on the 
16th Nov. 1884, bound on a voyage from Hull to 
Copenhagen. After leaving the dock entrance 
the head of the Essex was put down river, her 
regnlation lights were duly exhibited, and her 
speed through the water was about three to three 
and a balf knots an hour. In these circumstances, 
as the Esee» was proceeding down river well to 
the southward of mid-channel, two white lights 
were observed about half-s-mile distant, and about 
two points on the port bow which were taken to 
be those of a vessel at anchor. Immediately after- 
wards the green and masthead lights of a tug 
with towing lights came into view at about the 
same distance and bearing about a point on the 
port bow. ‘Phe Msaex, finding the tug did not port 
her helm, but kept her course across the river, 
eased her engines and hard-a-starboarded her 
helm so as to pass under the stern of the tug and 
any craft that she might have in tow, although 
no lights of any such tow were visible to indicate 
the fact. After the Essex had altered two to 
three points to port, her engines were stopped, 
her whistle was blown, and the tug was hailed 
whether she had anything in tow, and if so to 
tow ahead. The Hssex was then hailed to go full 
speed astern, but in fact her engines had been put 
full speed astern, and at the same moment it was 
observed by those on board the Essex that the tug 
had a vessel in tow, which proved to be the Ripon, 
which was the vessel showing the two white lights. 
At the same time the Iipon’s green light also 
came in view and the vessels collided, the Hssex 
striking with ber stem the starboard side of the 
Ripon. 

The plaintiffs (inter alia) charged the defen- 
dants with improperly exhibiting two white 
lights. 

It was alleged on behalf of the defendants that 
the Ripon,a steamship of 1567 tons and 300 feet 
long, bound on a voyage from Alexandria to Hull, 
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was on the 16th Nov. 1884 in the Humber in 
charge of a Trinity pilot by compulsion of law. 
At about 4.15 a.m. the Ripon, which had anchored 
on the previous evening in Hull Roads, got under 
way in charge of the pilot, and in tow of the 
steam-tug Pioneer and dropped up the river head 
on to the flood tide until she was off the Victoria 
Dock piers, and waited in readiness to enter the 
Victoria Dock, but at 5.15 a.m. the Ripon was 
hailed by the dock officials that she was to pro- 
ceed up theriver to the Albert Dock. The Ripon 
and the Pioneer had their respective masthead 
and regulation side lights duly exhibited, and the 
Pioneer also carried her proper towing light. 
The Ripon also had a bright light exhibited aft 
from the main peak at a height of forty feet from 
the deck, which she carried as an after-riding 
light, and which by the pilot’s orders was kept 
hoisted. Onreceiving orders to go to the Albert 
Dock it was necessary for the Ripon to bring her 
head up the river, and for that purpose the helm 
of the Ripon was put hard-a-port, and with the 
sid ofthe tug she was turned round till she was 
athwart tbe river heading to the southward. 
When the Ripon was in this position, lying with 
her engines stopped, those on board the Ripon 
observed at a distance of about half-a-mile and 
about a beam on her starboard side the masthead 
and red light of the Essex coming down the river. 
The helm of the Ripon was kept hard-a-porb, and 
the Pioneer continued to tow her head round as 
before, and when the Essex was about two cables’ 
length distant the whistle of the Pioneer was 
sounded, and the Esseg was hailed, but the Essex 
continued to come on, and when at & short dis- 
tance from the Ripon opened her green light and 
then with her stem struck the Ripon on her star- 
board side. 

The Regulations for the Navigation of the 
River Humber 1882 were made by Order in 
Council under the provisions of the Merchant 
Shipping Act Amendment Act 1862, sect. 32 of 
which is as follows : 


In the ease of any harbour, river, or other inland 
navigation for which such rules are not, and cannot be, 
made by or under the authority of uny local Aot, it shall 
be lawful for Her Majesty in Counoil, upon application 
from the harbour trust or body corporate, if any, owning 
or exercising jurisdiction upon the waters of such har- 
bour, river, or inland navigation, or if there is no such 
harbour trust or body corporate, upon application from 
persons interested in the navigation of such waters, to 
make rules concerning lights or signals to be carried, 
and concerning the steps for avoiding collision to be 
taken by vessel navigating such waters; and such rules 
when so made shall, so far as regards vessels navigating 
such waters, have the same effect as if they were regu- 
lations contained in table (C.) in the schedule to this 
Act, notwithstanding anything in this Act or in tho 
schedule thereto contained. 


Rules for the Navigation of the River Humber: 


1, All vessels, as well sailing vessels as steamers 
(except dumb craft), while navigating or anchored or 
moored in the river Humber or in any part of the river 
Trent ator below Gainsborough, shall observe and obcy 
the “ Regulations for Preventing Collisions at Sea” set 
out in the first schedule annexed toan Order in Council 
made in pursuance of the Merchant Shipping Act Amend- 
ment Act 1862 and dated the 14th day of August 1879, 
and as varied aud amended by an Order in Council made 
as aforesaid, and dated the 26th day of August 1881, 
ied the exceptions and additions made in the following 
rules. 

2. All vessels as aforesaid when at anchor in the river 
Humber or in any part of tho river Ouse ator below Goole, 
or in any part of the river Trent at or below Gains- 


borough, shall, between sunset and sunrise, instead of 
the light prescribed by article 8 of the said regulations, 
exhibit from the forestay or otherwise ncar the bow of 
tho vessel, whore it can best be seen, a white light ina 
globular lantern of eight inchea in diameter, and so con- 
structed as to show a clear uniform! and unbroken light, 
visible all round the horizon at a distance of at least one 
mile; and, in addition thereto, all vessela having two or 
more masts shall exhibit another white light at double 
the height of the bow light at the main or mizen peak, or 
the boom topping lift, or other positions near the stern 
where it can best be seen. 
Regulations for Preventing Collisions at Sea: 


Art. 11. A ship which is being overtaken by another 
shall show from her stern to such last-mentioned ship a 
white light or a flaro-up light. 

Art.24. Nothing in these rules shall exonerate any 
Bhip, or the owner or the master or orew thereof, from 
the consequences of any negleot to oarry lighta. or 
signals, or of any neglect to keep a proper look-out, or 
of the neglect of any precaution which may be required 
by the ordinary practice of seamen or by the special 
circumstances of the case. 

At the hearing it was admitted by the plaintiffs’ 
counsel that the Hssex was to blame in not having 
a good look-out. 


Hall, Q.C. (with him Bucknill) for the plaintiffs. 
—It being admitted that the Ripon was carrying, 
in addition to her masthead and side lights, her 
after-riding light, it is clear that she has infringed 
art. 2 of the Regulations, which provides that a 
steamship when under way shall only carry the 
masthead and side lights. The Humber Rules 
being “ made under the Merchant Shipping Acts 
1854 to 1873,” viz., under the provisions of the 
Merchant Shipping Act Amendment Act 1862, 
8. 32, disobedience to them is to be visited with 
the consequences that result from an infringe- 
ment of the Regulations for Preventing Collisions 
at Sea, as provided by sect. 17 of the Merchant 
Shipping Act 1873: 

The Lady Downshire, 39 L. T. Rep. N. S. 236; 4 
P. Div. 26; 4 Asp. Mar. Law Cas. 25. 
Therefore, unless it is shown by the defendants 
that the infringement could not possibly have 
contributed to the collision, the Ripon should be 
pronounced to blame: 

The Fanny M. Carvill, 32 L. T. Rep. N. S. 646; 

L. Rep. 4 A. & E. 417; 2 Asp. Mar. Law Cas. 478. 

Asa matter of fact, it is submitted that the exhi- 
bition of the after-riding light did conduce to the 
collision, inasmuch as it led those on board the 
Hissex to assume that the Ripon was a vessel at 
anchor, exhibiting the two white lights required 
by art. 2 of the Humber Rules. 


Sir Walter Phillimore (with him W, R. Kennedy), 
for the defendants, contra.—It is submitted that 
the exhibition of the after-riding light was a pre- 
caution required by the provisions of art. 24 of 
the Regulations. The Ripon was some 300 feet 
long, and was lying athwart the river, which are 
“special circumstances ” requiring the exhibition 
of an after-light. Art. 11 requires a stern light 
to be shown to an overtaking vessel, and it is 
submitted that this riding-light should be looked 
upon as a stern light to warn other vessels that 
the Ripon was lying athwart theriver. If, under 
art. 24, the “ordinary practice of seamen or the 
special circumstances of the case” required the 
exhibition of a light aft, it is immaterial where 
that light was carried, and for what purpose it 
had previously been used. Pilotage being com- 
pulsory in the Humber (The Rigborge Minde, 
5 Asp. Mar. Law Cas. 123; 49 L. T. Rep. N. S. 
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232; 8 P. Div. 132), and this light having been 
left where it was by the orders of the pilot, the 
defendants are exempt from liability : 

The Argo, Swa. 462. 


Holl, Q.C. in reply.—The exhibition of this 


after light at a height of about forty feet cannot 


be said to be required by the “special circum- 


stances of the case,” nor can it possibly be looked 
upon as the stern light contemplated by art. 11 of 


the Regulations : 
The Pacific, 51 L. T. Rep. N. S. 127; 9 P. Div. 124; 
59 L. J. 67, P. D. & A.; 5 Asp. Mar. Law Cas. 263. 
The exhibition of a light probibited by the Regu- 
lations is nob within the province of the pilot, 
and, even should he order it to be exhibited, it is 
the duty of the master to see that the regulations 
as to lights are obeyed. 


Bort, J—In this case it is now admitted that 
the Essex was in fault. I think there can be no 
doubt that, taking the evidence of the witnesses 
called on behalf of the Essex, and taking also the 
admitted fact that the Zipon had, as well as the 
riding light at her peak and a masthead light at 
the foremast head, a green light burning, a better 
look-out on the Essex would have earlier discovered 


the real state of things, and so the collision might 


have been avoided. It is therefore impossible to 
justify the conduct of those in charge of the Essex 
for nob having stopped their engines before they 
did. Ib issteted by the master of the Essex, and 
one or two witnesses, that the tug's lights were 
seen. The tug had two white lights at her 
masthead, which, under ordinary circumstances, 
indicates that the tug has something in tow. It 
is true that the master says that tugs not un- 
frequently do move about in the dock without 
taking the towing lights down, although they 
may have nothing to tow. He says he thought 
the tug was towing a barge without a light 
astern, and in that state of things he passed 
down within a short distance. Common pru- 
dence ought to have induced him to stop his 
engines before he did. It does him no injustice 
if I say that he did not stop his engines until 
his vessel had’ altered two and a half points under 
a starboard helm. The Essex is therefore to 
blame. 

Then the question arises, am I also bound to 
find the Ripon to blame? I have come to the 
conclusion that I am. I do it with regret, not 
only from the view Itake of the case, but also 
from that taken by the gentlemen who assist 
me, who, so far as they are concerned, would have 
no hesitation in finding the Essex alone to blame. 
T, however, feel constrained to hold that the Ripon 
was to blame for breach of the rules. ‘Ihere is a 
statutory rule which I have no hesitation in 
holding is one that comes within the purview ot 
sect. 17 of the Merchant Shipping Act 1873, and 
itis this: “ The lights mentioned in the following 
articles, and no other, sball be carried in all 
weathers from sunset to sunrise.” It is clear 
that the Ripon whilst under way was not exbi- 
biting the lights required by the rule, but was 
carrying a white globe iight at her peak. If that 
rule had stood alone, she ought never to have 
carried that light whilst under way. The ques- 
tion is whether, in keeping the light there, she 
did infringe the rule. It is said she did not, 
because she was turning in the river, and ib was 
no more than a prudent thing, within the 


Tur RiroN. 


[Avm. 


requirements of art. 24, to keep the light 
where it was. It was a thing, if I understand 
the defendants! contention, required by the 
“ordinary practice of seamen, or by the special 
circumstances of the case.” I am by no means 
prepared to say that the special circumstances of 
the case would not warrant the Ripon showing à 
light at her stern; but what light? I do not 
think art. 24 would warrant her 1n keeping up a 
riding light in the place prescribed for vessels at 
anchor. The utmost I think that art. 24 would 
do would be to allow such alight to be shown over 
the stern in the position in which vessels being 
overtaken by another vessel may exhibit alight. 1 
refer to the position of the light contemplated by 
art. 11 of the Regulations. I think the practice 
of seamen, or the special circumstances of the 
case, might have justified the Ripon in showing & 
light astern, but not in carrying the light where 
she did at a height of forty feet from the deck. 
She therefore has infringed the statutory rule. 

Can it be said that that infringement could not 
by possibility have contributed to the collision ? 
It seems to mo impossible to say that it could not 
have contributed. It is said by the plaintifis 
that they were misled by the lights, thinking 
they indicated a vessel at anchor, and that there- 
fore their attention was given to other matters 
and not directed to the Ripon. In these circum- 
stances it is impossible to say that, the breach ot 
the rule might not have conduced to the coli- 
sion. I myself go a step further, and have no 
hesitation in finding as a fact that those on the 
Essex did mistake the two lights for the lights ot 
a vessel at anchor. I, however, do not think that 
the lights were so misleading as to justify me in 
finding the Ripon to blame apart from the 
statute. Therefore, the Essex being guilty of 
improper navigation, and the Ripon having com- 
mitted a breach of the rules, the only remaining 
question is, whether the Ripon is exempt from 
liability by the fact that she was being navigated 
by a pilot in waters where pilotage is compulsory. 
It was the pilot who directed the riding light to 
be left where ib was, but even so I hold that L 
cannot excuse the owners of this ship on that 
ground. Once assume the light to be carried 
where it was, that was an infringement of tho 
statutory rule, and I think that the officers in 
charge of the ship ought not to allow a pilot to 
have lights improperly carried in contravention 
of the rules. Suppose the pilot from some freak 
reversed the side lights, and put the red light 
where the green ought to be and the green light 
in the place of the red, could the officers excuse 
themselves for allowing that? A master must 
consider for himself whether the Jaw in respect 
to lights is being infringed, and if it is he must 
take steps to stop such infringement. T think that 
is a matter which, being the subject of a statutory 
rule, the master is bound to look to himself. Not 
having done so, his owners are liable, and there- 
fore I pronounce both these vessels to blame. 

Solicitors for the plaintiffs, Rollit and Sons, 
Hull. 

Solicitors for the defendants, Thomas Cooper 
and Co. 


March 3 and 11, 1885. 
(Before Burr, J.) 
Tur Soris. (a) 


Practice—Action in rem—Writ of summons— 
Service— Default action—Rules of the Supreme 
Court, Order IX., rr. 11, 12 ; Order XIII., rr. 12, 
18; Order XLVII., v. 14. 


In an action in rem, service of the writ of summons 
by a solicitor or hia clerk, and not by the marshal, 
ia a valid service. 


Tuis was a default action in rem, brought by 
James Gibb Ross, the assignee of a bottomry 
bond, to enforce payment of the bond against the 
Spanish ship Solis, her cargo and freight. 

The action was instituted on the 17th Nov. 
1884, and the writ of summons was served on the 
Solis by the plaintiff’s solicitors’ clerk on the 
same day. No appearance was entered by or on 
behalf of the defendants. A statement of claim 
was filed. 


March 3.—The plaintiff now sought to obtain 
judgment by default, and, in accordance with the 
provisions of Order XIIL, r. 12, bad filed the 
following affidavit of service of the writ of 
summons: 

I, John Bruce, clerk with Messrs. Hill, Dickinson, 
Lightbound, and Dickinson, of 10, Water-street, in the 
city of Liverpool, the solicitors in this motion for the 
above-named plaintiff, make oath and say : 

1. That I did, on the 17th day of Nov., in the year of 
our Lord 1884, serve the writ in this action by affixing 
the same for a short time on the mainmast of the steam- 
ship or vessel Solis, the vessel proceeded against, which 
was at the time of service lying in the Langton Dock, 
Liverpool, and, on taking off the same, by leaving a true 
copy thereof affixed in its place. ‘The original of the 
said writ is hereto annexed and marked with the letter A. 

2, The said writ appeared to me to have been regularly 
issued out of and under the senl of the Admiralty Division 
of Her Majesty's High Court of Justice, Liverpool 
District Registry, at the suit of the above-named plain. 
tiff against the above-named defandants, and dated the 
17th day of Nov. 1884 and marked 1884 (Letter R) 
No, 3030, vo which eaid writ and copy amemorandum was 
subscribed and due indorsements were made thereon, 
pursuant to the statute in that case made and provided. 

3. And I further say that I did afterwards, on Monday, 
the 17th day of Nov. 1884, indorse on the said writ the 
day of the week and month of such service, according to 
the statute in that case made and provided. 


Upon the plaintiff applying for judgment, Burr, 
J. remarked that, according to the affidavit of 
service, the writ of summons had been served 
by the solicitor’s clerk and not by the marshal, 
whereas he required to be satisfied that in actions 
in rem it was not necessary for the writ to be served 
by the marshal before he would give judgment 
for the plaintiff. The case was accordingly 
adjourned, in order that the plaintiff’s counsel 
might investigate the practice on this point. 


March 11.—Bucknill for the plaintiff.—Service 
of the writ by the solicitor’s clerk is in accord- 
ance with the existing practice of the court. The 
present practice is regulated by the Rules of the 
Supreme Court 1883. Order RSS EI rs | 14, 
requires that the service of an instrument by the 
marshal is to be verified by his certificate, whereas 
service by a solicitor or his clerk is to be verified 
by affidavit. J1nasmuch as Order DU (eds gd CP 
which is applicable to default actions in rem,speaks 
of the “ filing by the plaintiff of a proper affidavit 
(a) Reported by J, P. AgPiNALL and BUTLER ASPINALL, Esars,. 

Barristers-at-Law, 


Tue Soris. 
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| of service,” the inference is that those who framed 
the rules contemplated the writ of summons being 
served by a person other than the marshal. The 
fact that Order IX., r. 11, specifically requires the 
warrant of arrest to be served by tbe marshal, 
whereas Order IX., r. 12 is silent as to what 
person is to serve the writ of summons, is another 
argument in favour of the plaintifi's contention 
that it was never intended that the writ should be 
served by the marshal. Again, the form of 
indorsement on a writ of summons in rem, given in 
appendix A. form 11, is “ tbis writ was served by 
X. Y.” and no mention is made of the marshal. 
The old practice can have no bearing on the 
question, owing to the fact that actions in rem are 
now commenced by writ of summons, which was 
not the practice in this court prior to the Judica- 
ture Act, such actions being then commenced by 
the warrant, which acted both as writ and 
warrant. Reference was made to the Admi- 
ralty Court Rules 1859 and Olerke’s Praxis, 
tits. 1, 2, 3. 

, Burt, J.—I am much obliged for the assistance 
given me by Mr. Bucknill in enabling me to deter- 
mine the question raised in this case. The registrar 
and the marshal have also furnished me with some 
valuable information as to what the practice has 
been, and from this it is quite clear that before 
the separation of the warrant and the citation it 
was the practice for the marshal to effect service 
of both. They were then, as I understand, one 
instrument. The present difficulty arises from 
the abrogation of the old practice without 
any express provision in the new rules as to how 
the writs of summons, which are substituted for 
the citations, are to be served. The practice 
since this abrogation has been to allow the 
solicitor or his clerk to effect the service of the 
writ of summons, on some person other than the 
marshal. What occurs to me is that it is very 
doubtful whether a man hos the right to go on 
board a ship and nail a writ of summons upon 
the mast, or whether that is not a trespass. 
Possibly that question may some day arise in more 
striking and more momentous form than it does 
xe I shall not anticipate that difficulty to- 

ay. 

There is, however, one thing which raises 
A Strong inference in favour of the present 


practice, and that is the language of the 
new Rules of Court. Thus it is quite clear, 
because it is the subject of a special rule, 


that, where an instrument is served by the 
marshal, the verification of its service is not 
required by affidavit, but hy the marshal’s certifi- 
cate. I refer to Order LXVII., r. 14, which 
provides that “The service of any instrument by 
the marshal shall be verified by his certificate. 
The service of any instrument by a solicitor, his 
clerk, or agent, shall be verified by an affidavit." 
That rule draws a broad distinction between a 
marshal's certificate and the solicitor's affidavit. 
Then rule 12 of Order XIII. provides that “In 
all actions not by the rules of this order otherwise 
specially provided for, in case the party served 
with the writ, or in Admiralty actions in rem the 
defendant"— the words are varied, because in 
Admiralty actions the defendant is not served— 
“does not appear within the time limited for 
appearance, upon the filing by the plaintiff of a 
proper affidavit of service, and if the writ is not 
specially indorsed under Order IIL, r. 6, of a 
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statement of claim, the action may proceed as if 
such party had appeared, subject, as to actions 
where an account is claimed, to the provisions of 
Order XV.” ‘Therefore, that rule distinctly 
contemplates the service of the writ of summons 
being verified by affidavit. If the marshal were 
required to serve the writ, then, in my view, no 
affidavit would be necessary, because his certifi- 
cate would, by Order LXVII., r. 14, be enough. 
"Therefore, when Order XIII, r. 12, requires an 
affidavit of service, it would appear that that 
rule contemplates service by a solicitor or his 
clerk; and therefore, although I have very 
serious doubts on this point, which have not been 
altogether removed, I shall not interfere with the 
existing practice, and I treat this as a proper 
affidavit, and I make a decree as prayed by the 
plaintiffs. 

4 Solicitors for plaintiffs, Gregory, Rowcliffes, and 

0. 


Dec. 9 and 10, 1884. 
(Before Burr, J.) 
THe PALERMO. (a) 

Limitation of liability—Foreigqn ship—Crew space 
—Merchant Shipping Act 1854 (17 & 18 Vict. 
c. 104), a. 91, aub-sect. d—Merchant Shipping Act 
1867 (80 4 31 Vict. c. 124), s. 9. 


The owners of a foreign ship, in limiting their 
liability, ave entitled to the deductions in respect 
of crew space allowed by the Merchant Shipping 
Act 1854, 8. 91, sub-sect. 4, if the provisions of 
that Act have been complied with, although there 
has been no compliance with the requirements of 
the Merchant Shipping Act 1867, s. 9. 


Tuis was an action for limitation of liability by 
the owners of the German steamship Palermo 
in respect of damages occasioned by a collision 
with the steamship Rivoli on the 25th Aug. 1883. 
In consequence of the collision, the Rivoli sank 
and five of her crew were drowned. In a damage 
action instituted against the Palermo, the Court 
ronounced both veasels to blame for the collision. 
he plaintiffs, by their statement of claim, alleged 
as follows: 


4. The plaintiffs admit that the said collision was 
partly caused by the improper navigation of the 
Palermo. 

5. The claims of all the personal representatives of 
those of the crew of the Rivoli who were drowned 
against the plaintiffs have been satisfied. 

6. The collision occurred without the actual fault or 
privity of the plaintiffs. 

7. The plaintiffs believe that the claims against them 
in respect of the loss of the Rivoli, and of the goods, 
merchandise, and personal effects on board her at the 
time of the collision will exceed the aggregate amount 
of 8l, per ton on the gross tonnage of the Palermo, as 
calculated forthe purpose of limitation of liability. 

8. The gross tonnage of the Palermo, after due 
allowance in respeot of closed-in spaces on the upper 
deck solely appropriated to the berthing of the orew 
was 1048°06 tona. (5) 


(a) Reported by J. P. AsPiNALLand BUTLER ASPINALL, Egqrs., 
Barristers-at-Law, 

(b) The sole question in this case was whether the 
owners of the foreign ship, in calculating the tonnage of 
their ship for the purposes of limiting their liability, 
were entitled to deduct crew space, and no question 
seems to have been raised as to the quantum of the 
deduction; but it will be noticed that, upon the figures 
given, the gross capacity of the ship—viz., 1071-94 tons, 
less crew space, viz., 27°93 tong—equals 1044°01 tons, 
and not 1048°06 tons as claimed.—ED. 


Vou. V., N.S. 


9. The sum of 8I. per ton on the gross tonnage of the 
Palermo, after deducting crew space aa aforesaid, ia 
83841. 9s. 8d., and the plaintiffs are willing and hereby 
offer to give bail or to pay into court, as shall be 
ordered, the said sum of 8384l. 9s. 8d., together with 
intereat thereon at the rate of 4 per cent. per annum 
from the date of collision until payment. 


The defendants, by their statement of defence 
denied paragraphs 8 and 9 of the statement of 
claim; and in paragraph 2 alleged as follows: 

2. The defendants allege that the tonnage of the 
Palermo, on which the amount of her statutory liability 
is to be calculated, exceeda 1048°06 tous, and deny that 
the plaintiffs are entitled to the allowance in the 8th 
paragraph mentioned. 

The register of the Palermo was as follows: 


Cubic metres, British tons. 
(a.) Space below measurement 
deck 


ock nd Mecisvamaednicteaeetien 23 aoa & LOOT) 
(b.) Space above measurement 
deck : 
One house...........«.. 1152 = 40'67 
One forecastle............... 4l = 15°57 
Gross capacity of the ship ...... 3036'9 = 1071°94 
ess: 
1. Space for crew ............ 679 = 27°93 
2. Engine, boiler,& bunkers 5754 = 20312 
Nett capacity ..................., 28936 = — 840789 


In an affidavit filed by the plaintiffs and verify- 
ing the above register, it was alleged that the 
space for the crew consists, and did consist, at the 
time of the collision, of permanently closed-in 
spaces on the upper deck solely appropriated to 
the berthing of the crew. 


The following Acts of Parliament were referred 
to and are material to the decision :— 


The Merchant Shipping Act 1854.(17 & 18 Vict. 
c. 104) : 


Sect.21. The tonnage of every ship to be registered, 
with the exceptions mentioned in the next section, shall, 
previously to her being registered, be ascertained by the 
following rule, hereinafter called rule 1 ; and the tonnage 
of every ship to whioh such rule oan be applied, whether 
she is about to be registered or not, shall be ascertained 
by the same rule. 


Sub-sects. 1, 2, and 3 give the measurements to 
be taken and calculations made for ascertaining 
the tonnage beneath the tonnage deck, and sub- 
sect. 3 concludes as follows: 

And the quotient being the tonnage under the tonnage 
deok shall be deemed to be the register tonnage of the 
ship, subject to the additions and deductions hereinafter 
mentioned. 

Poop and any other closed-in space. 

(4.) If there be a break, a poop, or any other perma- 
nent closed-in space on the upper deck available 
for cargo or stores, or for the berthing or accom- 
modation of passengers or crew, the tonnage of 
auch space shall be ascertained ag follows : 

Then follow the measurements to be taken and 
calculations made to ascertain the tonnage of any 
such space or spaces, and the sub-section con- 
eludes as follows: 

And the quotient shall be deemed to be the tonnage of 
such space, and shall be „dded to the tonnage under the 
tonnage deck, ascertained as aforesaid, subject to the 
following provisoes: first, that nothing shali be added 
for a closed-in space solely appropriated to the berthing 
of tho crew, unless such space exceeds one-twentieth of 
the remaining tonnage of the ship, and in case of such 
excess the excess only shall be added. 


The Merchant Shipping Act 1862 (25 & 26 Vict. 
c. 63): 


Sect. 2. This Act may be cited as ‘‘ The Merchant 
Shipping Act Amendment Act 1862” and shall be con- 
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strued with and as part of the Merchant Shipping Act 
1854 hereinafter termed the principal Act. 


Sect. 54, after specifying the liability of British 
and foreign shipowners, proceeds as follows : 


In the case of any foreign ship which has been or can 
be measured according to British law, the tonnage as 
ascertained by such measurement shall, for the purposes 
of this section, be deemed to be tonnage of such ship. 

Sect. 60. Whenever it ia made to appear to Her Majesty 
that the rules concerning the measurement of tonnage of 
merchant ships for the time being in force under the 
principal Aot (17 & 18 Vict. o. 104) have been adopted by 
the Government of any foreign country, and are in force 
in that country, it shall be lawful for Her Majesty, by 
Order in Council, to direct that the shis of such foreign 
country shall be deemed to be of the tonnage denoted in 
their certificates of registry or other national papers; 
and therenpon it shall no longer be necessary for such 
Ships to be re-measured in any port or place in Her 
Majesty’s dominicns, but such ships shall be deemed to 
be of the tonnage denoted in their certificates of registry 
and other papers, in the same manner, to the same 
extent, and for the purposes in, to, and for which the 
tonnage denoted in the certificates of registry of British 
ships is deemed to be the tonnage of such shipa. 


The Merchant Shipping Act 1867 (30 & 31 Vict. 
c. 124): 


Sect. 1. This Act may be cited as “ The Merchant Ship- 
ping Act 1867,” and shall be construed with and as part of 
the Merchant Shipping Act 1854, hereinafter termed the 
principal Act. 

Seot. 9. The following rules shall be observed with 
uy dd to accommodation on board British ships. Thatis 

O SRY : 

(1.) Every place in any ship occupied by seamen or 
apprentices and appropriated to their use shall 
have for every such seaman or apprentice s space 
of not less than seventy-two cubic feet, and of not 
less than twelve feet measured on the deck or 
floor of such place. 

(4.) Every such place shall, whenever the ship is 
registered or re-registered, be inspected by one 
of the surveyors appointed by the Board of Trade 
under part 4 of the principal Act, who shall, 
if satisfied that the same is jn all respects such 
a8 is required by this Act, give to the collector of 
customs a certificate to that effect, and there- 
upon guch space shall be deducted from the 
register tonnage. 

(E.) No such deduction from tonnage as aforesaid shall 
be authorised unless there is permanently ont in 
a beam or cut in or painted on or over the door- 
way or hatchway of every such place the number 
of men which it is constructed to accommodate 
with the words “ certified to accommodate 
seamen.” 


Stubbs, for the plaintiffs, after stating the facts, 
was stopped by the Court. 


Bucknill, for the defendants, contra.—lIt is sub- 
mitted that the plaintiffs are not entitled to any 
deduction on account of crew space. In The 
Franconia (4 Asp. Mar. Law Cas. 1; 39 L. T. Rep. 
N. S. 97; 3 P. Div. 164) it was decided that 
foreign shipowners were not entitled to such 
deduction unless the provisions of the Merchant 
Shipping Act of 1867 had been complied with. 
According to sect. 9, sub-sect. 5, no deduction in 
respect of crew space ia to be allowed “ unless 
there is permanently cut in & beam or cut in or 
painted on or over the doorway or hatchway of 
every such place the number of men which it is 
constructed to accommodate, with the words, 
‘ certified to accommodate seamen.” That 
bas not been done, and therefore the plaintiffs are 
not entitled to the deduction claimed. The three 
Acts of 1854, 1862, and 1867 are to be read to- 
gether, and in The Franconia (ubi sup.) it was 
held that a foreign ship which is claiming the 
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benefit of these deductions must comply with the 
provisions applicable to British ships. The Act 
of 1867 was intended to be a restriction on the Act 
of 1854, and such seems to have been the opinion 
of Brett, L.J. in Lhe Franconia (ubi sup.). If so, 
it is necessary that the provisions of this later 
Act should be complied with before parties can 
limit their liability under the later or the earlier 
Act. 

Stubbs for the plaintiffs.—The plaintiffs are 
claiming the deductions allowed by the Act of 
1854, and not those allowed by the Act of 1867. 
There having been a compliance with the provi- 
sions of the Áct of 1854, the plaintiffs are entitled 
to the deductions allowed by that Act. It is sub- 
mitted that the Court of Appeal did not decide 
in The Franconia that foreign shipowners were 
entitled to no deductions in respect of crew space, 
unless the Act of 1867 had been complied with. 
The Act of 1867 was not intended to restrict the 
earlier Act, but rather to enlarge it. In The 
Franconia James, L.J., at p. 176 (3 P. Div.), speaks 
of the Act of 1867 as giving “a further allowance 
for the space occupied by the sailors’ berths.” 
We are not claiming that further allowance, but 
only the allowance allowed by the Act of 1854, 
with the provisions of which we have complied. 


Cur. adv, vult. 


Dec. 10.—Bvrr, J.—This is an action for limita- 
tion of liability which was argued before me 
yesterday. The question raised is, whether the 
plaintiffs, who are the owners of a German vessel, 
are entitled in limiting their liability to deduct 
from the ship's registered tonnage certain spaces 
which were inclosed for the use of the crew. It 
was contended on behalf of the pluintiffs that 
they were entitled to deduction in respect of such 
spaces under the provisions of the Merchant 
Shipping Act 1854. It was contended by the 
other side that in the case of The Franconia (ubi 
sup.) the Court of Appeal had in effeot decided 
that the owners of a foreign ship were not 
eutitled to these deductions unless there had 
been a compliance with the provisions of a later 
Act of Parliament, the Merchant Shipping Act 
of, 1867. I have carefully considered the case of 
The Franconia (ubi sup.),and I do not understand 
it to so decide. As I understand it, the Court of 
Appeal decided this—not that the Franconia, 
which was a German ship, was not entitled to 
deduct from her registered tonnage the spaces 
allotted to the crew which were inclosed and 
above the upper deck, those being the deductions 
contemplated by the Act of 1854, but that she 
was not entitled to further deductions under the 
later Act of 1867 unless she had complied in all 
respects with the requirements of that Act. Mr. 
Bucknill has contended, on behalf of the defen- 
dants, that the later Act is to be read as one 
with the Merchant Shipping Act of 1854, and 
that therefore a decision on the later Act was a 
decision on the earlier Act. I am by no means of 
that opinion. I think that the owners of this 
German ship are perfectly entitled to make the 
deductions under the Act of 1854, and so I hold. 
I therefore pronounce for the limitation of 
liability as prayed by the plaintiffs, 

Solicitors for the plaintiffs, Stokes, Saunders, 
and Stokes. 

Solicitors for the defendants, Thomas Cooper 
and Co. 
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HOUSE OF LORDS. 
July 25, 29, 31, and Aug. 1, 1844. 
(Before Lords BLACKBURN, Watson, and Firz- 
GERALD.) 
CAYZER, IRVINE, AND Co. v. Tire Carron 
Company: Tug MARGARET, (a) 


ON APPEAL FROM THE COURT OF APPEAL IN ENGLAND, 


Collision—Contributory negligence—Thames Con- 
servuncy Rule No, 23—Merchant Shipping Act 
1873 (86 4 37 Vict. c. 85), s. 17. 


Where a ship has infringed a rule of navigation 
which ig mot within sect. 17 of the Merchant 
Shipping Act 1873 she will not be held to blame 
for a, subsequent collision, unless it be shown that 
her disobedience was one of the proximate causes 
of auch collision. 

Rule 23 of the Thames Conservancy Rules provides 
that “ steam-vessela navigating against the tide 
shall, before rounding ” certain points, '* ease their 
engines and wait until any other vessels round- 
ing the point with the tide have passed clear." 
A collision occurred off Blackwall Point, between 
a vessel proceeding down the river against the 
tide and one coming up the river with ihe tide. 
It was alleged that the former had not complied 
with the above rule. 

Held (reversing the judgment of the court below), 
that, assuming that she had disobeyed the rule. 
she could not be held to blame for the collision, it 
appearing to have been caused solely by the reck- 
less navigation of the other vessel, and such rule 
not being one of the regulations for preventing 
collisions within the meaning of sect. 17 of the 
Merchant Shipping Act 1873. 

The above rule is not confined to the seaward side of 
5 Hine drawn from Blackwall Point to Bow 

reek, 


THis was an appeal from a judgment of the Court 
of Appeal (Brett, M.R., Baggallay and Lindley, 
L.JJ.) reported in 5 Asp. Mar. Law Cas. 204, 
90 L. T. Rep. N. S. 447, and 9 P. Div. 47, who had 
varied a judgment of the judge of the Admiralty 
Division (Butt, J.) reported in 5 Asp. Mar. Law 
vx 137, 49 L. T. Rep. N. 8. 332, and 8 P. Div. 

6. 

The action was brought by the appellants, as 
owners of the steamship Olan Sinclair, against 
the respondents, as owners of the steamship 
Margaret, in respect of a collision which occurred 
off Blackwall Point, in the river Thames, under 
circumstances which are fully set out in the 
reports in the Courts below. 

Butt, J. held that the collision had been caused 
by the reckless navigation of the Margaret, and 
pronounced her solely to blame, but on appeal 
the Court of Appeal held the Clan Sinclair partly 
to blame, in not having complied with rule 23 
of the Thames Conservancy Rules (set out above), 
by easing her engines and waiting, and varied the 
decree accordingly. 

The owners of the Clan Sinclair appealed. 

O. Russell, Q.C., Myburgh, Q.C., and Hollams 
appeared for the appellants ; 

Webster, Q.C., O. Hall, Q.C., and Dr. Philli- 
more, for the respondents. 


. The arguments appear sufficiently from the 
judgments of their Lordships. 


The following cases were cited or referred to: 


The Libra, 4 Asp. Mar. Law Cas. 489; 6 P. Div. 139; 
45 L. T. Rep. N.S. 161; 

The Khedive, 5 App. Cas. 876; 43 L. T. Rep. N. S. 
610; 4 Asp. Mar. Law Cas. 360; 

The Magnet, 2 Asp. Mar. Law Cas. 478; L. Rap. 4 
A. & E. 417; 32 L. T. Rep.N. S. 129; 

The Fanny M. Carvill, 2 Asp. Mar. Law Cas. 565; 
32 L. T. Rep. N. 8. 646; 

The Harton, 9 P. Div. 44; 5 Asp. Mar. Law Cas. 
218; 50 L. T. Rep. N. S. 370; 

The Sisters, 3 Asp. Mar. Law Cas. 122; 1 P. Div. 
117; 34 L. T. Rep. N. S. 338; 

Dowell v. General Steam Navigation Company, 5 
E. & B. 185; 

Davies v. Mann, 10 M. and W. 546 ; 

Tuf v. Warman, 5 C. B. N. S. 573; 

Spaight v. Tedcastle, 4 Asp.'Mar. Law. Cas. 406; 
6 App. Cas. 217; 44 L. T. Rep. N. S. 589; 

Radley v. London and North-Western Railway Com. 
pany, 1 App. Cas. 754; 35 L. T. Rep. N. 8. 637; 

Hay v. Le Neve, 2 Shaw So. App. 395 ; 

The Fenham, L. Rep. 3 P. C. 212; 3 Mar. Law Cas. 
O. S, 481; L. T. Rep. N. S. 329, 


Myburgh, Q.C. was heard in reply. 


At the conclusion of the arguments their 
Lordships gave judgment as follows :— 


Lord BrAcKBURN.—My Lords: In this case it 
appears to me that the principal point to which 
we have to direct our attention is the question of 
fact which is involved, for I think that it is more 
a question of fact than a question of law. The 
first thing to be considered is, what is the meaning 
of rule 23 of the rules and bye-laws for the regu- 
lation of the navigation of the river Thames ? 
That rule is: * Steam-vessels navigating against 
the tide, shall, before rounding the following 
points” (including Blackwall Point) “ease their 
engines, and wait until any other vessels rounding 
the point with the tide have passed clear.” I 
may first of all mention a point not raised below, 
on which the House did not require that any 
answer should be given by the respondents' 
counsel ; it was this: The rules for the navigation 
of the Thames down torule 16 apply, some of them 
to all the navigation of the river, and some only 
to navigation of particular parts of the river. 
After rule 16 there comes this heading: “ Bye- 
laws and rules regulating the navigation of the 
river between Yantlet Creek and a line drawn 
from Blackwall Point to Bow Creek.” Now, the 
effect of that heading no doubt is to say that the 
rules which immediately follow it, including 
rule 23, primd facie are only to apply to vessels 
when they are lower down than the line drawn 
from Blackwell Point to Bow Creek. A glance at 
the chart will show that this line would exclude 
the greater part of what, in my view of the words, 
is to be taken as being Blackwall Point, which 
the vessels are to round. The Olan Sinclair, 
although rounding Blackwall Point, never was in 
fact to the seaward side of the line from Black- 
wall Point to Bow Creek, and therefore it was 
contended that rule 23 did not apply; but I think 
that it is impossible to put that construction upon 
rule 23, which in express terms says that ‘‘ steam- 
vessels navigating against the tide shall, before 
rounding Blackwell Point, ease their engines and 
wait;" and it is impossible, I think, to construe 
that as meaning that Blackwell Point is to be 
excluded fromm that rule. It is a clumsy mode of 
expressing the intention of the framers of the 
rule, and they should have provided against it; 
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confining these rules to below a line drawn from 
Blackwall Point to Bow Creek shall not apply to 
rule 23. That necessarily follows, because it is 
regarding the rounding of Blackwall Point. 
Now, as to what is the “rounding of Blackwall 
Point,' we have, I believe, all the information 
that can be given to us by the production of the 
Ordnance Survey and the Admiralty chart. Upon 
looking at them we find that, after you have come 
down the river and have passed the Isle of Dogs, 
you come where the course of the Thames is 
north with a little west in it, in a line nearly 
straight, which may be called a reach. Then the 
course of the Thames curves round, and ata point 
below a line drawn to Bow Creek—somewhat below 
the point—the course of the Thames is sonth witha 
little east in it, in what may also be called a 
reach; so that these two parts of the river are 
very nearly parallel, and any vessel that comes 
from one reach of the river into the other must 
necessarily go round the intervening land. That 
intervening land is called “ Blackwall Point,” and 
I cannot doubt that it is the Blackwell Point to 
which the rule refers. 

Now what is meant by that rule is & question 
upon which I would not willingly unnecessarily pro- 
nounce a decisive opinion, because, before doing so, 
one should have more definite ideas than I possess 
as to what were the objects which made those who 
framed the rule give that direction. I think it is 
quite plain that they were of opinion, and I have 
no doubt quite rightly, that the vessels taking a 
sweep round those points would be in some 
danger if they both kept up their full speed 
there, and, for reasons which are no doubt quite 
sufficient, they thought that the right course for 
preventing that danger was to direct that when a 
vessel was going against the tide, and was aware 
that another vessel was coming round the point, 
it should not go on at full speed so that both 
should turn at once, but that it should “ease and 
wait,” whatever that easing and waiting meant. 
But the first question as to which there appears 
to be some difference of language, if not of 
opinion, between the judge of the Admiralty 
Court and the Master of the Rolls, is 
as to what is the meaning of “before 
rounding” and “ease their engines and wait 
until any other vessels rounding the point 
with the tide have passed clear.” Now, I 
cannot bring myself to think that Buti, J. is 
right in the opinion which he seems to have 
expressed that the meaning of the rule was that 
the vessels which were in the straight, or nearly 
straight, reach before they began to turn at all, 
were to wait there until all vessels that might be 
seen across the land coming in the opposite direc- 
tion had passed. The effect of that, I think, 
would be very inconvenient, and would be to 
hamper the navigation very much, because all 
the vessels going down the river would remain 
gathered together in one spot until all that were 
coming up had passed by ; and it is not the mean- 
ing which I should have attributed to the words. 
I think the fair meaning would be pretty nearly 
what is expressed by Brett, M.R., that you begin 
to round when there is so much curving and 
rounding of the river that the vessela going down 
the river begin to turn round the land, they then 
begin to round, and when they have come so far 
down that the curving of the river ceases, and 
they begin to go straight, they then cease to 
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| round. How much the rounding is to be before 
the rule applies is a question which I would rather 
not decide until it becomes necessary to do so, 
but, in my view of the rule here, it would certainly 
be somewhere before you come as far down as 
the spot where the Zephyr was lying, and 1 should 
be inclined to think that it was not necessary to 
begin so early as the point opposite the mouth of 
the dock out of which the Clan Sinclair came. 
Now, taking that to be the case, it would follow 
that, when you are applying the rule to this case 
of the Olan Sinclair coming down there, there 
was a part of its course during which the rule 
would apply to it, and when it should conse- 
quently have eased and waited. What the easing 
and waiting means is a matter of some difficulty. 
The fact that the vessel is to ease and wait when 
it is aware that another steamer is coming round 
with the tide implies that those who havo 
the charge of the vessel are to keep a better 
look-out than would generally be cast upon them 
by law, because they are to look out and see 
whether any other steamers are coming up with 
the tide on the other side, although those steamers 
are then so far away that you only see them 
acrosa the land, and that consequently it would 
not be necessary to notice them or to report 
them except for this rule. Thatis only material 
as getting rid of the question whether the blame, 
if blame there was, was entirely that of the pilot. 
I pass by that, only observing that thab is 
the effect of it. Now, when we have got that 
we have to see whether there was blame on the 
part of the Clan Sinclair, identifying for this pur- 
pose and for the reason I have already indicated 
the Clan Sinclair with its pilot, and not identify- 
ing it with the pilot any more. Upon that it does 
seem that there was a time, I will not say how 
long before, when the pilot of the Clan Sin- 
clair, if the look-out had reported it to him, 
would have been made aware that thera was 
another vessel coming up with the tide, which, if 
they both went on their course, would meet when 
rounding. That being so, there was a time earlier 
than the time at which he knew it when he ought 
to have eased and waited, whatever that may 
mean. Ithink myself thatthe question how much 
he would ease and wait is a queation of dogree. 
I think that there can be no doubt that the rule 
cannot be construed in such a way as to require 
those who have the management of the ship to stop 
and cast anchor. It cannot mean that they are to 
ease their engines and cease to work them so 
far as to lose all control over the ship. That 
would be an absurd conclusion, and it would be 
productive of very great danger. They must 
keep some way on in order to have some control 
over the ship. 

There does seem to be a difference between 
Butt, J. and Brett, M.R. as to what degree 
of control they should keep. I think that 
Butt, J. and his nautical assessors, acting upon 
the idea that there might be some way beyond 
whit was necessary to keep mere steerage way, to 
keep the control, came to the conclusion that you 
might give a reasonable latitude to the rule, and 
that you were not to say that it was transgressed 
unless it was exceeded considerably. Brett, M.R. 
seems to have laid it down as his view that it was 
necessary, in order that the rule should be 
observed at all, to construe it very striotly, and 
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was nob to be exceeded at all. I do not know 
which of the two is the right view. I myself 
should be rather more inclined to agree with 
Butt, J.than with Brett, M.R., but I do not think 
it necessary to decide that point. But either 
way there would be a question of degree. 1t may 
be that the speed here may have been greater 
than it ought to have been; but then comes the 
question. If the rule was transgressed in that 
way, was that transgression of the rule the cause 
of the accident? Now, upon that I think there 
is no difference between the rules of law and the 
rules of Admiralty to thie extent, that where 
anyone transgresses a navigation rule, whether it 
is & statutory rule, or whether itis a rule that 
is imposed by common sense, what may be 
called the common law, and thereby an accident 
bappens of which that transgression is the cause 
he is to blame, and those who are injured by the 
accident, if they themselves are not parties causing 
the accident, may recover, both in law and in Admi- 
ralty. If the accident is a purely inevitable acci- 
dent, not occasioned by the fault of either party, 
then the common law and Admiralty equally say 
tbat the loss shall lie where it falls—each party 
shall bear his own loss. Where the cause of the 
accident is the fault of one party,and one party 
only, Admiralty and common law both agree in 
suying that that one party who is to blame shall 
bear the whole damage of the other. When the 
cause of the accident is the fault of both, each 
party being guilty of blame which causes the 
accident, there isa difference between the rule of 
Admiralty and the rule of common law. The rule 
of common law says, as each occasioned the acci- 
dent, neither shall recover at all, and it shall be 
just like an inevitable accident, the loss shall lie 
where it falls, Admiralty says, on the contrary, 
that if both contributed to the loss it shall be 
brought into hotchpot and divided between the 
two. Until the case of Hay v. Le Neve (2 Shaw 
Sc. App. 395), which has been referred to in the 
argument, there was a question in the Admiralty 
Court whether you were not to apportion it 
according to the degree in which they were to 
blame; but now itis, I think, quite settled, and 
there is no dispute about it, that the rule of the 
Admiralty is, that if there is blame causing the 
uccident on both sides, they are to divide the loss 
equally, just as the rule of law is that if there is 
blame causing the accident on both sides, however 
small that blame may be on one side, tho loas lies 
where it falls. Now, upon that there must always 
be a question whether or not, if there is neglect 
of any rule, that neglect is the cause of the acci- 
dent. Upon that the case of The Khedive (5 App. 
Cas. 876; 4 Asp. Mar. Law Cas. 360; 43 
L. T. Rep. N. 8. 610) has been referred to. 
In that case the rule was a rule by statute, 
and it was enacted positively that if the rule 
was nob obeyed tbe breach of it should in itself 
be deemed to be blame. When the statute im- 
posing the ruleis short of that, it is necessary 
to see that the actual transgression has been in 
fact the cause of the accident to some extent, it 
does not matter how much, and that is matter of 
proof. I do not think that the judges ofthe Court 
of Appeal for & moment meant to say that the 
transgression of this rule was in itself sufficient 
unless ib was &n occasion ofthe accident; but I 
do think that, their attention not having been 
called to it, they forgot that, though there was & 
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transgression of a rule, it was not necessarily the 
cause of the accident which afterwards happened. 
If they bad had their attention called to that, 
they would surely have mentioned something 
about it in their judgments. It seems to me to 
be the most important and difficult point in the 
case. They would surely have given some pround 
for saying that they thought the transgression of 
the Clan Sinclair, which, in their view, was 
slight, was the cause of the accident, but they did 
not say a syllable about it. It seems to have been 
hastily assumed that, if there was blame attribut- 
able to the Clan Sinclair, t must have been the 
cause of theaccident. Nov one word is said about 
it. There was no attempt to say that any autho- 
rities show that the rules of the Court of Admi- 
ralty and the rules of a court of law as to what 
amounts to being a fault occasioning the accident 
differ in the slightest degree. The nature of the 
thing of course requires that in applying those 
rules you should look to what the nature of the 
accident is and to what the neglect is. If it is 
two ships, they are to be governed by the same 
rules of law and evidence as if it were two carts in 
the street; but when you come to apply that you 
must remember that a ship is a thing which 
cannot be stopped in an instant like a cart, and 
cannot be moved from one side to the other like a 
cart, and when you have to Jook out for miles 
instead of for yards, the applicution of the rules 
becomes very different. Upon that the only case 
which I am aware of which seems to point to 
there being any difference between the rules of 
law and of Admiralty is the case of The Fenham 
(L. Rep. 3 P. ©. 212; 3 Mar. Law Cas. O. S. 
484; 23 L. T. Rep. N. S. 329), where there 
are expressions used by Lord Romilly, M.R. 
which seem to point to his having thought that 
the burden should lie upon those who infringed 
a rule to show that the infringement was not 
the cause of the collision. Now, I am not at 
all sure that, with proper qualifications and re- 
strictions, that would not be a fair enough rule 
when applied to such a thing as a collision at 
night where there was an absence of lights. But 
when you come to apply it to such a case as this, 
and say that it is shown thatthe Clan Sinclair 
and the Olan Sinclair’s people are blameable for 
this loss (and it is only for this purpose that Y 
am identifying the Clan Sinclair with the pilot) 
because the Clan Sinclair ought to have eased 
sooner and waited sconer, I do not think it at all 
follows, as a reasonable rule of evidence, to say 
that that occasioned the accident unless the Clan 
Sinclair can show that it did not. [His Lordship 
then went through the evidence ab some length, 
coming to the conclusion that the Margaret was 
to blame, and continued :) 

Then it is said that the collision was owing 
to the Clan Sinclair being where she was. 
Undoubtedly in one sense that is so. If the 
Clan Sinclair had been some hundred yards 
higher up the river, the fact which made 
it a matter of rashness for the Margaret to 
run where it did would not have existed. But 
that is not a sufficient ground for saying that the 
fact of the Clan Sincluir being there was the 
cause of the accident. The Clan Sinclair would 
not have been there at thetime when she was there 
ifit had not been that that vessel did not ease 
and wait so soon, perhaps, as it ought to have 
done; but that was not the cause of the accident, 
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which was caused by the Margaret, knowing 
where the Clan Sinclair was, attempting to pass 
between it and the Zephyr where there was not 
sufficient room. "Then Mr. Webster endeavoured 
to argue this, and he laid down a very sound, 
general rule: he said that, where there are 
regulations to bo observed in the management of 
vessels at sea, the one vessel has always a right 
to suppose that the other vessel will do its duty, 
and do all that ought to be done. That is very 
true, and where it applies I think it is a very 
sound rule to go by. But in this case the Mar- 
garet had not the slightest ground for believing 
that the Clan Sinclair would stop, or rather had 
stopped, four or five hundred yards higher up the 
river; the Margaret saw perfectly well where the 
Clan Sinclair was,and had a right to suppose 
that it would esse and stop as soon as it saw a 
vessel coming with the tide; and in fact the Clan 
Sinclair, the moment it saw the Margaret, did 
ease and stop, even to the extent of backing, so 
that there seems tobe some ground for saying 
that that vessel’s head did go a little to the north. 
But that was not sufficient to occasion the Mar- 
garet to run between the Clan Sinclair and the 
Zephyr as it did, when the space was too narrow 
for the vessel to go through. As far as I can 
perceive, it would have been perfectly safe and 
perfectly unobjectionable for the Margaret to 
have run up keeping nearer the south shore, and 
keeping the Clan Sinclair on its starboard side, 
That being so, it does not seem to me, in point of 
fact, to have been made ont at all that the neglect 
of duty in not obeying rule 23 (assuming us I do 
without deciding ib that the conclusion to which 
the Court of Appeal came, that there had been a 
neglect of duty, was right) was a part of the fault 
which occasioned the accident; and that being so, 
it is a case in which the Margaret, and the Mar- 
garet alone, being to blame, the Margaret, and the 
Margaret alone, must pay the damage. The con- 
sequence is that, taking that view, 1 move your 
Lordships to reverse the decision of the Court of 
Appeal, and to restore the decision of the Court 
of Admiralty. 

Lord Watson.—My Lords: I concur in the 
judgment which has been moved by my noble and 
learned friend. I think that it is matter of regret 
that these sailing rules for the direction of persons 
navigating the river Thames should be expressed 
in Janguage so ambiguous. I refer, of course, 
only to rule 23, which is before the House in the 
present case, and to the heading of the section in 
which the ruleoccurs. I agree with Lord Black- 
burn that one part of rule 23 is express, namely, 
that part which applies to both sides of Black- 
wall Point, both to vessels coming down the river 
against the tide and vessels going up the river 
against the tide. I do not think that, when the 
terms of a rule are sufficiently explicit, they can 
be controlled or overborne by a mere heading 
such as we have to deal with here. No doubt the 
heading is a part of the rules, and as part of the 
rules a part also of the statutory enactment; 
still, though it may be called in aid when the 
enactments are ambiguous, I do not think that it 
can in any case be intended to override the plain 
terms ofa rule likethis. The more ambiguous 
portions of the rule are those which refer to 
“rounding the points,” in this case rounding the 
Blackwall Point. These have given rise to a good 
deal of discussion, and I can only say that, in my 


opinion, it is unfortunate that mariners have for 
their guide doubtful words, to which learned 
authorities have attached widely different, mean- 
ings. I do not think that any ofthe definitions 
which have been given are very satisfactory. 
They come very much to this that “rounding 
the point” is "rounding the point," but what 
“the point” is, and at what particular part of 
the river the “ rounding” is to commence, and 
where it is to end, these definitions leave almost 
as much in the dark as the rule itself. The 
other expression occurring in rule 23 which 
gives rise to some difficulty, is the expression 
“ease and wait." That obviously does not mean 
that the vessel shall stop; it means that she 


shall proceed at a slower pace than ordinary, 
with, however, & particular object, that of 
remaining, I think, upon one side of the 


apex of the point until the vessel approaching 
with the tide either shall have reached the point 
or shall have passed her; it is immaterial to de- 
cide which for the purposes of this case. Now, in 
the courts below different views were taken as to 
the import of the rule, and what constitutes strict 
compliance with it. In both courts it was held by 
the men of skill who advised the judges that the 
Clan Sinclair might have gone slower than she 
did without losing the control of the vessel; that 
is to say, keeping her steerage way; but, while 
the judge of the Admiralty Court was of opinion 
that her excess of speed over the quantum  neces- 
sary to keep her going was not such as to consti- 
tute any departure from the rule, the learned 
judges of the Court of Appeal took a different 
view, and held that it was. Had Ito decide the 
question at this moment, my inclination would be 
to concur with Butt, J.; but I do not think it 
necessary for the purposes of the case to decide 
that point, and for this reason: this rule has no 
statutory sanction attached to it; it has no pro- 
vision analogous to that in the Merchan Ship- 
ping Act of 1873, which declares a mere departure 
from the statutory rules to constitute fault—fault 
from which the offending vessel can only excuse 
herself by showing that “the circumstances of 
the case made departure from the regulation 
necessary.” But in the case ofa rule like this 
mere disobedience is not enough; it must be 
shown that it constituted fault in this sense, that 
it was actively contributing to the collision. To 
express it otherwise, it must be shown to have 
been one of the proximate causes of the collision. 
Some observations which appear to me to 
have an important bearing upon the facts of 
the present case were made by Lord Selborne, 
L.O. in Spaight v. Tedcastle (6 App. Cas. 217; 
4 Asp. Mar. Law Cas. 406; 44 L. T. Rep. 
N. S. 589). His Lordship there said: “ When 
the direct and immediate cause of damage is 
clearly proved to be the fault of the defendant, 
contributory negligence by the plaintiff cannot be 
established merely by showing that if those in 
charge of the ship had in some earlier stage of 
navigation taken a course, or exercised a control 
over the course taken by the tug, which they did 
not actually take or exercise, a different situation 
would have resulted, in which the same danger 
might not have occurred.” I read these words 
to explain the pith of the sentence which follows, 
and is in these terms: “ Such an omission ought 
not to be regarded as contributory negligence if it 
might, in the circumstances which actually hap- 
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pened, have been unattended with danger but for 
the defendant’s fault, and if it had no proper con- 
nection as a cause with the damage which føl- 
lowed as its effect.” Now, I assume in favour of 
the respondents that the Clan Sinclair violated 
rule No. 23. In my opinion that rule must be 
regarded as prescribing to shipmasters and others 
navigating the Thames certuin reasonable precau- 
tions to be taken by all who have occasion to be 
in that part of the river near Blackwall Foint, 
and I think that a vessel which is proved to have 
disregarded these precautions must accept the 
onus of showing that the neglect of them did not 
contribute to any collision or damage which may 
have occurred at the time or subsequently. But 
then I am of opinion that the Clan Sinclair has 
discharged herself of that onus. I think it 1s 
made out by the evidence that nothing was either 
done or left undone by those who were navigating 
her which can reasonably be regarded as one of 
the causes of the collision. The result was to 
bring the vessel & good deal further down the 
Thames than she ought to have been; and if that 
conduct cn the part of the Olan Sinclair bad been 
such as to place the Margaret at this disadvan- 
tage, to throw her into difficulties, and make it 
doubtful what course she ought to pursue, then I 
could bardly have excused the Clan Sinclair from 
contribution to the collision in the present case. 
But the fact was not so. The new and wrong 
position into which I assume the Olan Sinclair 
had been brought by her neglect of the rule was 
perfectly apparent to those on board the Margaret, 
apparent for a considerable time and a consider- 
able distance, for a time and distance of such an 
appreciable extent that they could, with ordinary 
care, haveavoided the collision which ensued ; and 
the ground of my judgment is shortly this, that, 
assuming there was a breach of the rule and cul- 
pable neglect at the time, yet the consequences of 
that neglect could have been avoided by ordinary 
care on the part of the Margaret. Instead of ex- 
hibiting ordinary care and prudence, tbose in 
charge of that vessel adopted a reckless course of 
navigation, which is described so well in the 
opinions of some of the judges in the court below, 
that I need say nothing further about it. On 
these grounds I concur in the judgment pro- 
posed. 

Lord Frirzceratp.—My Lords: I also concur, 
and I assume for the purposes of the case that upon 
the true interpretation of rule 23 the Clan Sin- 
clair had begun to round Blackwall Point at the 
time when her captain saw the masts of the 
Margaret over the headland. The words of the 
rule are “ before rounding,” and I assume that she 
bad begun to round at that time, and then what 
she was to do was "to ease her engines.” Ido 
not mean to say that the obligation to ease 
depended at all upon her seeing the other vessel. 
As a rule of sound navigation three things are 
imposed upon a vessel navipating against the 
tide. First, when she comes to either of these 
headlands she must ease. No interpretation has 
been given to the word “ ease " either in argument 
or in evidence, but it is known to anyone who 
goes on steam-vessels that a usual precaution of 
a steam-vessel, in order to keep her completely 
bandy and under command, is to ease her. She 
is then bound, when approaching any of these 
headlands, to ease in the first instance. I assume 
that there are some of those headlands where you 


cannot See across, and where you may be met by 
a vesse! passing the point immediately. But 
when a vessel navigating against the tide is aware 
that n vessel is rounding the point with the tide, 
coming in the opposite direction, she is to wait 
until that vessel has passed her. T assume that 
to be the true construcion of the rule, ani that 
the obligation upon the Clan Sinclair was to 
and that when the pilot or the captain 
became aware that the Margaret was coming in 


ly under command; and 
Bae opinion as to whether there had been a 
substantial compliance by the Cian Sinclair with 
the requirements of this rule, I confess that I 
should be inclined to adopt the view of the judge 
of the Admiralty Court, and not to adopt the too 
rigid rule laid down by the Court of Appeal. 
But that is not necessary upon the present occa- 
sion; for upon the main question, assuming 
rule 23 to apply exactly, and that there was 
not a sufficient compliance with it by the Clan 
Sinclair in this respect, that her speed might 
have been less than it actually was, yet that 
leaves untouched the main question in the cause, 
which is one of fact, Did the breach of the rule by 
the Clan Sinclair contribute to ube collision ? It 
i she had rigidly complied with the 
rule, if her speed had been more reduced, she 
would not have been abreast of the Zephyr, and 
that if she had not been abreast of the Zephyr 
the calamity would not bave arisen. In one 
respect that may be quite correct, but it is no 
answer to the inquiry upon which we are at present 
She was seen by the Margaret a considerable 
time beforeband under steam. ; 
the Margaret that she was alongside and abreast 
of the Zephyr, The Margaret was then a suffi- 
cient distance off, and was completely under 
control. She had two courses open to her free 
from danger—one to pass to the north of the 
Zephyr. and the second to pass to the south of the 
Olan Sinclair. She did not do either, but for 
some reason (and possibly, if I were at liberty to 
speculate, it was the reason which is found in 
these collision cases too often to be the cause of 
the calamity, namely, taking the sbort cut in 
place of adopting & more safe course) she adopted 
another, and a dangerous and reckless course, 
namely, that of passing between the Clan Sinclair 
and the Zephyr, and under such circumstances 
as to make it extremely probable that she would 
come into collision with one or the other. She 
came into collision with the Clan Sinclair. The 
latter had immediately before, and when it became 
apparent that there was danger, used all the 
precautions in her power to avoid it, but her 
efforts were ineffectual. I conceive it to be clear, 
upon & true view of the case, that the Clan Sin- 
clair did not cause the calamity either wholly or 
in part, and that therefere the decision of the 
Court of Admiralty was correct. 
Order appealed against reversed. Judgment of 
the Admiralty Division restored. Cause 
remitted to the Admiralty Division. 


Solicitors for the appellants, Hollams, Son, and 
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(Before the Log» CHANCELLOR (Selborne), Lords 
BLACKBURN, BRAMWELL, and FITZGERALD.) 


SEWELL v. BURDICK. (a) 


Bill of lading—Indorsement by way of security— 
Transfer of property— Bills of Lading Act 
18 4 19 Vict. c. 111)— Liability for freight. 

A shipper of goods, who has indorsed a bill of lading 
in blank and delivered it to the indorsee simply by 
way of security for money advanced, does not 
thereby pasa the property in the goods to the 
indorsee, so as to transfer to him all liabilities in 
respect of them within the meaning of seci. 1 of 
the Bills of Lading Act (18 & 19 Vict. c. 111). 
Consequently the indorsee cannot be made liable 
in an action, by the shipowner fur freight. 

Judgment of the Court of Appeal reversed. 

Lickbarrow v. Mason (1 Sm. L.O. 753, 8th ed.) 
discussed and explained. 


Tars was an appeal from a judgment of the Court 
of Appeal (Brett, M.R. and Baggallay, L.J., Bowen, 
L.J. dissenting), reported in 5 Asp. Mar. Law 
Cas, 298, 51 L. T. Rep. N. S. 453, and 13 Q B: 
Div. 159, reversing a judgment of Field, J. (re- 
ported in 5 Asp. Mar. Law Oas. 79,.48 L. T. Rep. 
N. 8.705, and 10 Q. B. Div. 363) upon further 
consideration. 

The action was brought by the respondent, Mr. 
James Burdick, on behalf of himself and others, 
the owners of the steamship Zoe, against the 
appellants, Messrs. Sewell and Nephew, bankers 
at Manchester, the indorsees for value of a bill of 
lading, to recover the sum of 1741. 8s. 9d., with 
interest, for freight, primage, and disbursements 
on sixty cases of spinning machinery shipped in 
the plaintiffs’ steamship Zoe in 1880 by one 
Nercessiantz, and caried from London to Poti, a 
port in the Black Sea. The action was tried 
before Field, J. and a special jury in April 1882. 
In the course of the trial the jury were, by con- 
sent of both parties, discharged, and the learned 
judge adjourned the case for further considera- 
tion. The case was argued on further considera- 
tion in Nov. 1882, and iu Feb. 1883 the learned 
judge delivered judgment in favour of the defen- 
dants, the now appellants. It appeared that in 
the bill of lading Henry Head and Co., as 
agents, were named as the shippers, and the goods 
were made deliverable at Poti “unto Mr. D. S. 
Nercessiantz, Kutais, or to his or their assigns, 
freight, primage, and disbursements of the said 
goods to be paid at destination, as per margin, or 
in default of snch payment the owners or agents 
to have an absolute lien on the goods, dis- 
charging them in their name aud holding them 
till all costs, freight, primage, interest, and insur- 
ance should be paid in full, and to have liberty to 
sell the goods by auction and retain the freight 
and primage and all charges.” The Zoe reached 
Poti with the goods in the month of September, 
and, as no one appeared to clear the goods, they 
were on the 14th Oct. 1880 landed and ware- 
housed at the Russian Custom-house, with the 
usual stop for freight. On the 26th Oct. Nerces- 
siantz, who had previously had business trans- 
actions with the defendants, applied to them for a 
temporary loan of 3007. to enable him to complete 
the payment in this country for the goods, and as 
security for the advance he deposited with the 


(a) Reported by C. E. Marnen, Esa., Barrister-at-Law. 
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defendants the bill of lading of the goods. By 
the Russian law goods landed and not cleared 
within twelve months are liable to be sold for 
duty and charges, and, as Nercessiantz did not 
appear to claim the goods in question, they were 
sold by the Russian Custom officials, but the pro- 
ceeds were insufficient to do more than to satisfy 
their claim. The present action for the freight of 
the goods was then brought by the plaintiff 
against the defendants as the owners of the goods 
of which they held the bill of lading. Field, J. 
found as a fact that Nercessiantz, in depositing 
the bill of lading, and the defendants in making 
the advance, did not intend anything more than a 
pledge, and did not intend that the properby in 
the goods should pass so as to make the defen- 
dants liable for the freight as the real owners of 
the goods, but that it was intended to Jeave the 
general property with Nercessiantz, contem- 
plating that he would deliver the goods to the 
parties for whom he had bought them, and that 
the possession of the bill of lading would enable 
the defendants to stop their advance out of tho 
proceeds, by making them a necessary party to 
the delivery, or, at the lowest, to put it in their 
power to compel the borrower to redeem the 
pledge, and thus obtain the only document by 
which he could obtain delivery of the goods and 
perform his contract; but his judgment was 
reversed, as above mentioned. 


The defendants then appealed to the House of 
Lords. 


Nov. 4, 6, 7.—The Solicitor-General (Sir F. 
Herschell, Q.C.) and Danckwertz, forthe appellants, 
contended that the transaction was only a con- 
tract of pledge, Which leaves the property in the 
pledgor. The judgment of the court below was 
founded on Lickbarrow v. Mason (2) Jii 03 
lH. Bl 357; 2 H. BL 211; 5 T. R. 683; 6 East, 
20, n.), which only relates to stoppage in transitu, 
and nof to this point : 

Gibson v. Carruthers, 8 M. & W. 321. 


The real question is what was the contract between 
the parties. Iickbarrow v. Mason only decided 
that where there has been an indorsement for value 
the right of stoppage in transitu is gone. The 
same point was raised in Newson v. Thornton 
(6 Hast, 17), and the judges did not take the 
extreme view of the effect of Lickbarrow v. Mason 
which the Court of Appeal took in this case. The 
property remains in the pledgor : 
Turner v. Liverpool Docks, 6 Ex. 543; 
Jenloms v. Brown, 14 Q. B. 496; 
Meyerstein v. Barber 3 Mar. Law Cas. O. S. 449; 
L. Rep. 2 C. P. 38 and 661; 15 L. T. Rep. N.S. 
355; 16 L. T. Rep. N. S. 569; in H. of L., L, Rep. 
4 H. of L. 317 ; 22 L. T. Rep. N. S. 808; 
Franklin v. Neate, 13 M. & W. 481. 
Such a transaction as this is a pledge and not a' 
mortgage, and only passesa speoial properby ; 
Harris v. Birch, 9 M. & W. 592; 
Donald v. Suckling. L. Rep. 1 Q. B. 585; 14 L. T. 
Rep. N. S. 772; 
Halliday v. Holgate, L. Rep. 3 Ex. 299; 18 L. T, 
Rep. N. S. 656; 
Re Westzinthus, b B. & Ad. 817 ; 
Spalding v. Ruding, 6 Beav. 376 ; 
Kemp v. Falk, 5 Asp. Mar. Law Cas. 1; 7 App. Cas. 
573; 47 L. T. Rep. N.S. 454. 
The Bills of Lading Act refers to the general 
property in the goods, such as would pass to a 
purchaser : 


Smurthwaite v. Wilkinson, 11 Q. B. N. S. 842; 
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Short v. Simpson, L. Rep. 1 C. P. 248; 13 L. T. Rep. 
N.S. 674; 


The Freedom, 1 Asp. Mar. Law Cas.28; L. Rep. 
3 P. C. 594; 24 L. T. Rep. N. S. 452. ; 
They also referred to Blackburn on Sale, Benjamin 
on Sale, and Arnould on Insurance. 


C. Hall, Q.O. and Edwyn Jones, for the respon- 
dent, argued that the whole property passed by 
the indorsement, the court having adopted the 
special verdict in Lickbarrow v. Mason, and the 
judgment of the Court of Appeal was right. The 
object of the Bills of Ladiug Act was to pass the 
property that the indorsee might be able to sue, 
und he must take the liabilities with the rights. 
Here the intention of tho parties was that the 
property should pass, otherwise the creditor 
could not dispose of the goods. They referred to 

Coxe v. Harden, 4 East, 211; 
Pease v. Gloahec, 2 Mar. Law Cas. O. S. 394; 
L. Rep. 1 P. C. 219; 15 L. T. Rep. N. 8.6; 
The Figlia Maggiore, 3 Mar. Law Cas. O. S, 97; 
L. Rep. 2 A. & E. 106 ; 18 L. 'T. Rep. N. 8. 532; 
The St. Cloud, Br. & Lush. 4; 30 L. J. Ex. 259; 
Fox v. Nott, 6 H. & N. 630; 
The Nepoter, 3 Mar. L. Cas. O. S. 355; L. Rep. 2 
A. & E. 375; 22 L. T. Rep. N.S. 177; 
in addition to Re Westzinthus, Spalding v. Ruding, 
Short v. Simpson, The Freedom, and Halliday v. 
Holgate, cited by the appellants. Harris v. Birch 
ubi sup.) was only a decision on the Stamp Act. 

Danckwertz, in reply, referred to 

Lloyd v. Guibert, 2 Mar. Law Cas. O. S, 283; L. Rep. 
1 Q. B. 115; 13 L. T. Rep. N. S. 602. 

At the conclusion of the arguments their Lord- 

ships took time to consider their judgment. 


Dec. 5.-Their Lordships gave judgment as 
follows : 


The Lorn OmaxcELLon (Selborne).—My Lords : 
This appeal raises the question whether, under 
the Bills of Lading Act or 1855 (18 & 19 Vict. c. 
111), every holder of a biil of lading, indorsed in 
blank, who has taken it by way of security for an 
advance of money (and has not afterwards parted 
with it), is liable, by reason of such indorsement 
only, to an action tor freight by the shipowner, 
although he may not have obtained delivery of 
the goods, or derived any other benefit from his 
security. The difference between the learned 
judges in the court below mainly, if not alto- 
gether, turned upon the question whether, accord- 
ing to the authorities, from DLickbarrow v. Mason 
(1 Sm. L. ©. 753, 8th ed.) downwards, the effect 
of an indorsement and deposit of a bill of lading, 
while the goods are in transitu, by way of security 
for a loan, 1s to pass the whole legal title to the 
goods, or only to pledge them, passing at lawa 
"special property, aud leaving the “ general pro- 
perty ” iu the shipper. That question was much 
debated in Glyn, Mills, and Co. v. Hast and West 
India Docks Company (6 Q. B. Div. 475; 4 Asp. 
Mar. Law Cas. 345; 43 L. T. Rep. N. S. 584), where 
Brett, L.J. expressed the same opinion on which 
he acted in the present case, Bramwell, L.J. taking 
the opposite view. ord Blackburn, in his opinion 
on that case when it reached this House (7 App. 
Cas, 591; 4 Asp. Mar. Law Cas. 580; 47 L. 41 
Rep. N. S. 309), adverted to the point, but 
thought it unnecessary to express any opinion 
upon it. In the present case the true question is 
whether “the property "in the goods " passed to 
the indorsee upon or by reason of the indorse- 
ment" within the meaning of those words as 
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used in the Bills of Lading Act of 1855. It was 
considered by Brett, M.R. and Baggallay, LJ., 
that, if the object of theindorsement and deposit 
was (as they thought) to pass the whole legal title 
to the goods to the appellants as indorsees, 
leaving an equitable interest only in the shipper, 
it was a necessary cousequence that “the property 
passed ” to them within the taeaning of the sba- 
bute, and that the respondent, the sbipowner, was 
entitled to recover under the statute in this 
action. They clearly used the words “legal” and 
“ equitable” in that technical sense which they 
have acquired in English law. I am not myself 
satisfied that this consequence is necessary; but 
I admit that there are difficulties in the way of 
the contrary view, as there are also difficulties 
(arising from the strong aud unqualified lauguage 
used by judges of great authority, from the time 
when Lickbarrow v. Mason was decided down- 
wards) in the way of the opinion that an indorse- 
ment and deposit of a bill of lading, in a case like 
the present, operates by way of pledge, and not as 
an assignment of the whole legal title to the 
goods, j - / 
The facts here are simply an indorsement in 
blank, and deposit of the bills of lading, so in- 
dorsed, by way of security for money advanced. 
There are no special circumstances, except that 
the indorsee never did obtain, and that it was 
never possible for him (in fact) to obtain, delivery 
of the goods. I should not feel greatly embar- 
rassed, if there were no other authority, by the 
mere terms in which the custom of merchants 
was found in Lickbarrow v. Mason (5 T. R. 683), 
viz., that “ bills of lading are, after the shipment 
and before the voyage performed, negotiable and 
transferable by the shipper’s indorsement and 
delivery . . . and that, by such indorsement and 
delivery, the property in such goods is trans- 
ferred.” "This, it may be said, is the language of 
the Bills of Lading Act. But I do not understand 
it as necessarily meaning more than that “the 
property” which it might be the intent of the 
transaccion to transfer, whether special or 
general, passes by such an indorsement, accord- 
ing to the custom of merchants. ‘The finding 
must be reasonably understood. It cannot, for 
instance, mean that the property will be trans- 
ferred when there is no consideration. But, 
although the custom as found seems to me to be 
consistent with the view taken by Field, J. and 
Bowen L.J.in the present case, l have more diffi- 
culty insaying that the language of Buller, J., in 
the earlier stuges of Lickbarrow v. Mason (2 T. R. 
63) isso. And in some later cases other great 
judges have not only followed, but have even gone 
beyond that language. ‘The Court of Queen's 
Bench, in He Wesizinthus (5 B. & Ad. 817), held 
ibat a right of stoppage in transitu might be 
exercised against the interest remaining 10 the 
shipper, subject to the security oreated by the in- 
dorsement uud deposit of the bill of lading; bus 
they did so on the ground, not that the shipper 
retained any legal title or interest, but that he 
had an equity of redemption, of which the form 
in which the question then arose enabled the 
court to take notice. Aud, although it is true 
thas in Harris v. Birch (9 M. & W. 592) the 
Court of Exchequer, then composed of Parke, 
Alderson, Gurney, and Rolfe, BB., decided a 
question of stamp duty upon the ground that au 
indorsement aud deposit of a bill of lading by 
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way of socurity operated as a pledge, and Cole- 
ridge, J. in Jenkyns v. Brown (14 Q. B. 496) con- 
sidered it to pass a special property only to the 
indorsee, leaving the general property in the 
shipper, and in Meyerstein v. Barber (L. Rep. 2 
C. P. 38, 661; 3 Mar. Law Cas. O. S. 449; 
15 L. T. Rep. N. S. 355; 16 L. T. Rep. N. S. 
969) all the judges of the Common Pleas and 
in the Exehequer Chamber concurred in that 
view, yet, on the other hand, when Meyer- 
stein v. Barber (L. Rep. 4 H. of L. 317; 22 
L. T. Rep. N. S. 808) came to the House of Lords, 
where the judgments of those courts were 
affirmed, Lord Hatherley, L.C. and Lord West- 
bury used strong language of an opposite kind. 
Lord Hatherley, L.C. said: “If anything could be 
supposed to be settled in mercantile law, I appre- 
hend it would be this, that, when goods are at sea, 
the parting with the bill of lading is parting with 
tho ownership of the goods;” and afterwards: 
“ I apprehend that it would shake the course of 
proceeding between merchants, as sanctioned by 
decided cases, if we were to hold that the assign- 
ment of the bill of lading (the goods being at the 
time at sea) does not pass the whole and complete 
ownership of the goods, so that any person 
taking a subsequent bill of lading, be it the second 
or be it the third, must be content to submit to 
the loss which would arise from that state of 
facts.” These words are hardly, if at all, qualified 
by the context, “so that,” &oc.; although, in a 
later sentence, as to which see the remarks of 
Lord Blackburn in Glyn, Mills, and Co., v. Hast 
and West India Dock Company (ubi sup), the 
proposition is less absolute: “When the vessel is 
at sea, and the cargo has not yet arrived, the part- 
ing with the bill of lading is parting with that 
which is the symbol of property, and which, for 
the purpose of conveying a right and interest in 
the property, is the property itself! Lord West- 
bury's language is similur, perhaps stronger. 
“No doubt,” he said,“ the transfer of it (the bill 
of lading) for value passes the absolute property 
in the goods." He quoted some words of Erle, 
C.J., to which I shali afterwards refer, as having 
the same sense; he spoke of the first holder for 
value of the bill of lading as having “the legal 
ownership of the goods," “the legal right in the 
property,” “both the right of property and the 
right of possession, passing by a symbol, the 
bill of lading, which is at once both the symbol 
of the property and the evidence of the right 
of possession." To reconcile these expressions 
with those used in the same case by the judges 
of the Common Pleas and in the Exchequer 
Chamber is scarcely possible, and yet no dissent 
from the views of those learned judges was 
expressed in this House; on the contrary, their 
reasoning, and especially that of Willes, J., was 
referred to with apparent approval, particularly 
by Lord Hatherley, L.C. and Lord Chelmsford. 
In such a conflict, not of decisions, but of 
judicial phraseology, if not of doctrine, it 
becomes important to remember that it is often 
dangerous to infer,even from very strong words 
when used diverso intuitu, conclusions on other 
subjects which, if they had been present to the 
minds of the speakers, might perhaps have led 
to their being more guarded or qualified. None 
of the cases to which I have referred arose 
upon the statute with which your Lordships have 
now to deal; they related, some to the right of 


stoppage in transitu, some to competing claims 
between holders for value of different parts of 
the same set of bills of lading. It may well be 
that, as against all such claims, and against 
parties setting up interests adverse to the title 
of the indorsee for value, such words as “the 
legal ownership,” “the legal right,” “the right of 
property in the goods," might be used, and the 
property which passed to the indorsee might be 
described as “ absolute," in a sense substantially 
true, even though such property might, as 
between the indorsee receiving and the shipper 
depositing the bill of lading by way of security, 
be special only and not general; and though the 
most apt term for a scientific definition of the 
transaction, as between the borrower and the 
lender, may be, not assignment or transfer, but 
pledge. 

In such a state of authority it is important 
tosee how the matter stands in principle. In 
principle, the custom of merchants, as found 
in Lickbarrow v. Mason, seems to be as much 
applicable and available to pass a special 
property at law by the indorsement, when that 
is the intent of the transaction, as to pass the 
general property, when the transaction is, e.g. 
one of sale. In principle, also, there seems to 
be nothing in the nature of a contract to give 
security by the delivery of a bill of lading in- 
dorsed in blank, which requires more, in order 
to give it full effect, than a pledge, accompanied 
by a power to obtain delivery of the goods when 
they arrive, and, if necessary, to realise them for 
the purpose of the security. Whether the 
indorsee, when he takes delivery to himself, may 
not beentitled to assume, and may not be held 
to assume towards the shipowner, the position of 
full proprietor is a different question. But, so 
long at all events as the goods are in transitu, 
there seems to be no reason why the shipper’s 
title should be displaced, any further than tho 
nature and intent of the transaction require. 
This is not inconsistent with what was said by 
Erle, C.J., in Meyerstein v. Barber (ubi sup.), that 
"the indorsement and delivery of the bill of 
lading, while the ship is at sea, operate exactly 
the sume as the delivery of tbe goods themselves 
to the assignee after tho ship's arrival would do.” 
That learned judge cannot have meant tbat 
possession of the symbol is, for every purpose, 
the same thing as actual possession of the goods ; 
what he did mean was, that the indorsement and 
delivery of the bill of lading, by way of pledge, 
whieh he considered to be the effect of the trans- 
action in that case, was equivalent, and not more 
than equivalent, to a delivery by way of pledge of 
the goods themselves. Lord Hardwicke, in Snee 
v. Prescot (1 Atk. 245), thought that there was a 
difference between an indorsemeut of a bill of 
lading in blank and a personal indorsement, and 
for some purposes I think there is much reason 
for that opinion. If, from a personal indorse- 
ment, the inference might properly be drawn that 
2 title by assignment, as distinguished from 
pledge, was meant to pass to the indorsee, it 
would not, in my opinion, follow that the same 
inference ought to be drawn from an indorse- 
mentin blank. Part of the custom of merchants, 
found in Lickbarrow v. Mason, wae, that “ in- 
dorsements of bills of lading in blank may be filled 
up by the person to whom they are delivered or 


! transiuitted, with words ordering the delivery 
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of the goods to be made to such person; 
and, according to the practice of merchants, 


the same, when filled up, have the same 
operation as if it had been done by the 
shipper.” Whether it is or is not usual in 


practice to fill up the blank with any name before 
taking delivery, it is certainly not to be implied 
from the custom, as thus found, that the opera- 
tion of the indorsement, while it remains in 
blank, is necessarily to all intents and purposes 
exactly the same as if it were filled up with the 
holder's name. So long as it remains in blank it 
may pass from hand to hand by mere delivery, 
or it may be redelivered to the shipper without 
any new transfer or indorsement, which would 
not be the case if there were a personal indorse- 
ment. It would be strange if the Bills of Lading 
Act has made a person whose name bas never 
been upon the bill of lading, and who, as between 
himself and the shipowner, bas never acted upon 
it, liable to an action by the shipowner upon a 
contract to which he was nota party. Iam not, 
however, sure, that, for the decision of the pre- 
sent appeal, it is really necessary to rely, either 
upon any difference between a personal indorse- 
ment and one in blank, or upon the distinction 
between such a form of security as in Eng. 
lish law might be held to pass the whole legal 
title, and a simple pledge. The statute with 
which your Lordships have now to deal is intro- 
duced by a preamble, the material part of which 
is, that “by the custom of merchants, a bill of 
lading of goods being transferrable by indorse- 
ment, the property of the goods may thereby pass 
to the indorsee, but nevertheless all rights in 
respect of the contract contained in the bill of 
lading continue in the original shipper or owner, 
and is is expedient that such rights should pass 
with the property.” The Ist section enacts, that 
"every consignee of goods named in a bill of 
lading, and every indorsee of a bill of lading to 
whom the property in the goods therein men- 
tioned shall pass upon or by reason of such con- 
signment or indorsement stall have transterred 
to and vested in him all rights of suit, and 
be subject to the same liabilities in respect of 
such goods as if the contract contained in the bill 
of lading had been made with himself.” The 
2nd section provides that “ nothing herein con- 
tained shall prejudice or affect any right of 
stoppage in transitu, or any right to claim freight 
against the original shipper or Owner, or any 
liability of the consignee or indorsee by reason or 
in consequence of his being such consignee or 
indorsee, or of his receipt of the goods by reason 
or in consequence of such consignment or indorse- 
ment.” There is nothing else material in the 
Act. This statute contemplates the passing of 
“the property in the goods,” by the indorsement 
of the bill of lading, as a thing which may, or 
may not happen, according to the nature and 
intent of the contract or dealing, for the purpose 
of which that indorsement is made; and it seams 
to provide for those cases only in which the pro- 
perty so passes as to make it just and convenient 
that all rights of suit under the contract contained 
in the bill of lading should be “transferred to” the 
indorsee, and should not any longer “continue in 
the original shipper or owner.” One test of the 
application of the statute may, perhaps, be 
whether, according to the true intent and opera- 
tion of the contract between the shipper and 


the indorsee, the shipper still retains any such 
proprietary right in the goods as to make it just 
and reasonable that he should also retain rights 
of suit—the word is “suit,” not “ action " 
agains& the shipowner under the contract con- 
tained in the bill of lading. If he does, the 
statute can hardly be intended to take from him 
those rights aud transfer them to the indorsee. 
If they are not transferred to the indorsee, neither 
is the indorsee subjected to the shipper's liabili- 
ties. It is very difficult to conceive that when 
the goods are still in transilu, when, the substance 
of the contract is not sale and purchase, but 
borrowing and lending, and when the indorse- 
ment and deposit of the bill of lading is only by 
way of security for a loan, it can be the intention of 
either party thereby, without more, to divest the 
shipper of all proprietary right to the goods, and 
to take from him and transfer to the indorsee all 
rights of suit under the contract with the ship- 
owner. Thatsome proprietary rigüt —his original 
right, subject only to the creditor’s security— 
remains in him is icdisputable. If that proposi- 
tion needed illustration from authority, it would 
be found in the cases of Re Westzinthus (ubi sup.), 
Spalding v. Ruding (6 Beav. 376), and Kemp v. 
Falk (7 App. Cas. 573; 5 Asp. Mar. Law Oas. 
1; 47 L. T. Rep. N. S. 454). Can it be that he 
is by the statute deprived of all remedies, legal 
and equitable, under the bill of lading as long 
ag it remains in the hands of the secured creditor? 
T'he creditor in the ordinary course of things will 
do nothing until the time for payment or delivery 
of the goods arrives. 

Jan it, then, be material whetber the pro- 
prietary right thus remaining in the shipper while 
the goods are in transitu is legal or equitable P The 
statute relates to a subject of general mercantile 
law in which not Englishmen only, but foreigners 
also, may be, and often are, concerned. Foreign 
ag well as British indorsements of bills of lading 
by way of security for advances which may be 
made abroad, perhaps in countries not governed 
by English laws, are liable to be affected by it 
whenever recourse must be had to British courts. 
It seems to me to be inconceivable that the con- 
struction of the words * the property in the 
goods ” in such a statute can have been intended 
to depend upon any such technical distinction as 
that made in English law, but by no means in the 
laws of all other countries in which the customs 
of merchants prevail, between legal and equitable 
titles. It is to be observed, further, that the 
statute contemplates beneficium. cwm onere, and 
not onus sine beneficio. lt may be reasonable if 
the indorsee has the benefit, as he would if he 
were a purchaser out and out, or if under his title 
asindorsee ot the billof lading he ootained delivery 
of the goods to himself, that he should take it with 
its corresponding burden quoad the shipowner. But 
it would be the reverso of reasonable to impose on 
him such a burden when he has neither entered 
into any contract of which it might be the natural 
result, nor, having taken a mere security, has 
obtained any benefit from it. This observation is 
fortified by the fact that the statute does not 
appear to distinguish between indorsements sub- 
sequent and those anterior to its enactment. On 
the other hand, it seems impossible to suppose the 
Legislature to have passed this statute withont 
some reference to the custom proved in Lick- 
barrow v. Mason. and to the law, whatever may be 
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the true view of it, established on the same subject 
by later authorities in the English courts. And 
if, as I think, it ought to be understood with some 
reference to that custom and to those authorities, 
I cannot persuade myself that its operation is 
altogether restricted to cases of out-an-out sale, 
or that an indorsee of a bill of lading, by way of 
security, who converts his symbolical into real 
possession by obtaining delivery of the goods 
ought never to derive any benefit from it. The 
authorities decided upon the statute appear to me 
to be most easily reconciled with its apparent 
objects and with each other by a viow which, if 
hardly consistent with expressions to be found in 
some other cases, nevertheless seems to me to 
have a real and substantial foundation in reason 
and good sense—viz., that the indorsee by way of 
security, though not having “the property” 
passed to him absolutely and for all purposes by 
the mere indorsement and delivery of the bill of 
lading while the goods are at sea, has a title, by 
means of which he is enabled to take the position 
of full proprietor upon himself, with its corre- 
sponding burdens, if he thinks fit, and that he 
actually does so, as between himself and the ship. 
owner, if and when he claims aud takes delivery 
of the goods by virtue of that title. The authori- 
ties decided upon by the statute are How v. Nott, 
Smurthwaite v. Wilkins, The Figlia Maggiore, and 
The Freedom. Another case, Short v. Simpson, 
was also cited during the argument at your Lord- 
ships’ bar. In Fox v. Nott (6 H. & N. 63, A.D. 1861) 
the only question determined was that the ship- 
owner retained his remedy by action against the 
shipper after the indorsement of the bill of lading, 
2 case provided for by the 2nd section; but some 
of the learned judges expressed opinions bearing 
upon the general construction of the statute, 
Pollock, C.B. said: “The indorsee of the bill of 
lading may be sued under this statute, because 
by taking the goods he also takes the liability to 
the freight." Martin, B. said: “The statute 
means an actual vesting of the property, as by 
bargain and sale;” and Wilde, B. said: “I agree 
with my brother Martin that the Act applies only 
to an absolute transfer of the goods, and was 
never intended to deprive a person who made 
advances on the security of the bill of lading of 
the benefit of the original contract of the shipper 
to pay the freight." In Smurthwaite v. Wilkins 
(11 C. B. N. 842, a.p. 1862) the indorsee for 
value of a bill of lading, who had indorsed it over 
to a third party, was held not to be liable to the 
shipowner. Erle, C.J. said: “ The contention on 
the part of the plaintiff is that, the pro- 
perty in the goods passing to the defendants 
by the assignment of the bill of lading under 
the Act, they are liable for the freight, 
although they never received the goods. . . . 
The contention is, that the consignee or 
assignee sball always remain liable, like the con- 
signor, although he has parted with all interest 
and property in the goods by assigning the bill of 
lading to & third party before the arrival of the 
goods. The consequences which this would lead 
to are so monstrous, so manifestly unjust, that I 
should pause before I consented to adopt this con- 
struction of the Act of Parliament. The peraon 
who received the goods was always considered 
liable for the freight; but that was not by virtue 
of an original liability as a contracting party, but 
on a contract implied from his acceptance of the 


goods. Looking at the whole statute, it seems to 
me that the obvious meaning is that the ass)gnee 
who receives the cargo shall have all the rights 
and liabilities of a contracting party; but that, if 
he passes op the bill of lading by indorsement to 
another, he passes on all the rights and liabilitiea 
which the bill of lading carries with it.” Vaughan 
Williams, J. agreed, “ Looking,” he said, “ at the 
preamble and at the general scope and intention 
of the statute, I can entertain no doubt that the 
view presented by my Lord is the true one;” and 
he explained the effect of “the general scope ” of 
the Act to be “that, where the right of property 
leaves the party, the rights and liabilities under 
the contract leave him also.” A case like the 
present, of a security on an indorsed bill of lading, 
nobacted upon, and which, in fact, never could be 
acted upon by taking delivery of the goods, but 
at the same time not transferred to any other 
person, differs in specie from that of a man who 
has transferred the bill of lading by indorsing it 
over to another. But I caunot see that it would 
be more reasonable to make the holder of 
such a security, which he has never realised, 
and never can realise, liable under the statute, 
than if be had parted with tke bill of lading 
to somebody else. The cases of The Figlia 
Maggiore (18 L. T. Rep. N. S. 532; 3 Mar. Law 
Cas. O. S. 97; L. Rep. 2 A. & E. 106) and The 
Freedom (22 L. T. Rep. N. S. 175) were 
determined in the Court of Admiralty under 
another statute, which, as Dr. Lushington, and 
his successor, in my opinion, rightly held, gave 
that court jurisdiction wheo, und only when, 
there was, independently of that statute, a right 
of action or suit; and, in those particular cases, 
it appears to have been held that there was no 
such right of action or suit unlees it was given 
by the Bills of Lading Act. In both of them 
the plaintiffs, indorsees by way of security of 
bills of lading, had claimed and obtained delivery 
of the goods, and then had brought actions 
against the shipowners for damages which they 
had sustained through breaches of the contracts 
contained in the bilis of lading; and they were 
held entitled to recover. This was right, if an 
indorseo, under such circumstances, may rightly 
be held entitled to the benefit of the statute, 
as having elected to complete his potential and 
inchoate title by taking possession of the goods, 
and as placing himself towards the shipowner in 
the position of proprietor. May it not be said 
that “the property in the goods” then, if not 


before, “passes” to him “by reason of the 
indorsement?" The principle of the liability 
which, under some circumstances, was held, 


even before the statute, tu attach to the indorsee 
taking delivery, was regarded by Erle, C.J., in 
Smurthwaite v. Wilson, us elucidating the policy 
and objects of the statute itself; and both he and 
Pollock, C.B., in Fox v. Nott, spoke of “taking 
the goods,” and “receiving the cargo," as the 
test of its application. The authorities on that 
subject (Jesson v. Solly, 4 Taunt. 59; Stindt v. 
Roberts, 17 L. J. 166, Q.B.; Wegener v. Smith, 
15 C. B. 285; Chappell v. Comfort, 10 C. B. N. S. 
802) seem, from this point of view, to deserve 
consideration. The decision of the Court of 
Admiralty in the case of The Freedom was 
affirmed by Her Majesty in Council, upon the 
advice of the Judicial Committee (24 L. T. 
Rep. N. S. 492: 1 Aep. Mar. Law Cas. 28; 
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L. Rep. 3 P. C. 594); and, although it was 
on a point as to which the Admiralty had 
only a statutory jurisdiction, concurrent with 
the courts of common law, and though in all 
Admiralty cases the appeal now lies to this 
House, still this, as the decision of a court of 
final appeal, ought not, in any later case, to be 
lightly departed from. The case of Short v. 
Simpson (13 L. T. Rep. N. S. 674; L. Rep. 
1 C. P. 248) did not really require'anything to 
be decided as to the effect of the'statute, and 
nothing was, in fact, so decided. It was there 
held that, quocunque modo, whether under the 
statute or independently of the statute, the 
shipper, to whom a bill of lading which he had 
indorsed and delivered to his creditor by way of 
security was re-indorsed and re-delivered upon 
payment of the loan, was remitted to his original 
rights. 

Upon the whole, I cannot, dissemble that this 
case appears to me to be attended with some 
considerable difficulties. But those difficulties 
aro mainly technical, arising out of a comparison 
of the language of the statute with various and 
not always consistent forms of expression, found 
in authorities not decided with a view to any 
such consequences as those which the statute 
would produce. They deal with questions between 
unpaid vendors of goods comprised in bills of 
lading and bond fide indorsees of the same bills 
of lading for value, or between competing and 
adverse claimants to priority as bond fide holders 
for value of the bills of lading themselves. The 
statute, on the other hand, deals with questions 
between shippers and indorsees of bills of lading 
claiming under them, and between indorsees and 
shipowners. The preponderance of principle aud 
reason appears to me to be against the propo- 
sition that, as between those parties, it can have 
been intended by, or can be the effect of, the 
statute to make the creditor of the shipper liable, 
in effect, as his surety to the shipowner, with 
whom he was never brought in contact, by reason 
only of the deposit with him, by way of security, 
of a bill of lading indorsed in blank ; his right, 
under that deposit, being, whether at law or in 
equity, special and not general, and the shipper 
retaining, whether at law or in equity, the real 
and substantial property in the goods, subject to 
the security. It had not, nntil the present case, 
been directly or indirectly determined, by any 
authority, that such is the effect of the statute. 
My conclusion is, that the appellants ought to 
be exonerated, by your Lordships’ judgment, 
from the respondents’ action, and that the order 
of the Court of Appeal ought to be reversed, 
with costs. 

Lord Bracksurn.—My Lords: ‘The judgment of 
Field, J. was reversed by the order now under 
appeal. The case was tried before him without a 
jury, and I think it is necessary to see what he 
had to determine. There was no question between 
vendor and vendee nor of stoppage in transitu 
raised, for there was neither a vendor nor @ stop- 
page. The law and decisions as to stoppage 4n 
transitu might be relevant in construing the 
statute 18 & 19 Vict. c. 3, but did not otherwise 
affect the rights of the parties. It was not sug- 
gested that the defendants were, at the time the 
goods were shipped, in any way interested in the 
goods, nor that they were, either as undisclosed 


the bill of lading until i& was delivered to them 
after the ship had sailed and the goods were in 
the hands of the shipowners to be carried under 
the bill of lading, and were not yet delivered, with 
an indorsement in blank by Nercessiantz the con- 
signee named in the bill of lading. I donot thiak 
that, either at the trial or on the argument, it was 
at all disputed that at common law the remedy of 


| the shipowner under n bill of lading was by en- 


forcing his lien upon the goods, or by bringing an 
action on the contract against anyone who, at the 
time when the goods were shipped, was a party 
to the bill of lading, either as being on the face of 
it a contracting party or as being an undisolosed 
principal of sucha party. In either of these cases 
he might be sued as having been from the begin- 
ning a party to the contract. Someattempts had 
been made to say that tbe contract in s bill of 
lading might, under some circumstances at least, 
be transferred to an assignee in a manner 
analogous to that in which the contract in a bill 
of exchange was transferred by the indorsement 
of the bill of exchange; but I think, since the 
decision in Thompson v. Dominy (14 M. & W. 403) 
in 1845, it has been undisputed law that under no 
circumstances could anyone, not a party to the 
contract from the beginning, sue on it in his own 
name. Any action on the contract at common 
law must be brought in the name of an original 
contractor, and no action could be brought on the 
contract against one who was not liable to be 
sued as an original contractor. But ten years 
later the Bills of Lading Act (18 & 19 Vict. c. 111) 
was passed. The preamble states this as one of 
the objects which the Legislature had in view: 
“ Whereas, by the custom of merchants, a bill of 
lading being transferable by indorsement, the 
property in the goods may thereby pass to the 
indorsee " (which I think for a long time before 
18 & 19 Vict.—a.p. 1855—was undisputed), ** but 
nevertheless all rights in respect of the contract 
contained in the bill of lading continue in the 
original shipper or owner " (this, it is to my mind 
clear, refers to Thompson v. Dominy), “ and it is 
expedient that such rights should pass with the 
property.” ‘Che mode in which tho Legislature 
carry out the object thus expressed in the 
preamble is by sect. 1: “ Every consignee of 
goods named in a bill oi lading, and every indorsee 
of a bill of lading, to whom the property in the 
goods therein mentioned shall pass upon or by 
reason of such consignment or indorsement, shall 
have transferred to and vested in him all rights 
of suit, and be subject to the same liabilities in 
respect of such goods as if the contract contained 
in the bill of Jading had been made with himself.” 

The case made on the statement of claim was 
that ‘‘ the property " had passed upon or by reason 
of the indorsement to the defendants, not that they 
were before that a party to the contract in the 
bill of lading, but that by virtue of the Act 18 & 
19 Vic. c. 111, when the property passed they 
became subject to the same liabilities as if the 
contract contained in the bill of lading had been 
made with themselves. It is nos disputed that 
the delivery of the bill of lading to the defendants 
with the indorsement of the consignee on it in 
blank was an indorsement, nor that whatever 
interest then passed to them still remained in 
them. What was in issue was, whether upon or 
by reason of that indorsement “the property " 


principals or otherwise, parties to the contract in ! passed. The first and most important question 
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to be decided in this case is, what is the true con- 
struction of 18 & 19 Vict. c. 111? Does the “ pro- 
perty” in the goods there mean any legal property 
in the goods, so as to be satisfied by proof that a 
legal property passed accompanied by aright of 
possession, so as to entitle the transferee to main- 
tain trover, though it was intended by the 
parties, and was as between them, to be by way of 
security only, the transferor retaining a right of 
redemption either by way of a common law reten- 
tion of the general property, though the pledgee 
had aright to the possession and a property as 
pledgee, a right exceeding a lien, or the whole 
property at law having passed by way of mort- 
gage, the transferor retaining an equity of 
redemption, which in 1855 was an equitable right, 
enforceable only in a court of equity? I think 
that all the judges below were of opinion that, if 
the right reserved was the general right to the 
property at Jaw, what was transferred being only 
a pledge (conveying, no doubt, a right of property 
and an immediate right to the possession, so that 
the transferee would be entitled to bring an 
action at law against anyone who wrongfully 
interfered with his right), though a property, and 
a property against the indorser, passed “upon and 
by reason of the indorsement,” yet the property 
did not pass. And I agree with them. I do not 
at all proceed on the ground that this being an 
indorsement in blank, followed by a delivery of 
the bill of lading so indorsed, bad any different 
effect from what would have been the effect if it 
had been an indorsement to the appellants by 
name. The case of The Freedom (ubi sup.) was 
cited, and I think there are expressions nsed in 
the judgment delivered in that case by Sir Joseph 
Napier which indicate that the Judicial Committee 
were not of that opinion. Itis said: * The plain- 
tiffs were consignees for sale, but as part of the 
transaction a bill of exchange was drawn by the 
consignors for nearly the full value of the goods; 
the bills of lading were indorsed by them and 
forwarded to the plaintiffs, by whom the 
draft of the consignors was accepted and paid 
in due course.” If that was the trans- 
action (and whether it was so or not, the Judicial 
Committee proceeded on the assumption that 
such was the transaction), the plaintiffs in The 
Freedom were in exactly the position of Church 
in the case of Newsom v. Thornton (6 East, 17), the 
case to which I shall have to refer afterwards. 
Church had the bill of lading indorsed to him as 
a factor or consignee for sale, aud had therefore 
a right to hold the goods as against the indorser 
as a security for all his advances; and he had 
authority at common law to sell the goods, and 
before the arrival of the ship to transfer the bill 
of lading in furtherance of a sale, but, he had no 
authority to pledge either the gooda or the bill 
of lading. It is true that, by the Factors Acts, 
the plaintiffs in The Freedom would have had a 
power, which Church had not, to pledge the bill 
of lading, but, as they did not exercise that power, 
it could make no difference. The judgment then 
proceeds: “The legal title to the property in the 
goods specified in the bills of lading was thus 
transferred to and vested in the plaintiffs. The 
right of suing upon the contract in the bills of 
lading was transferred to them by force of the 
statute 18 & 19 Vict. c. 111." The judgment then 
proceeds to show, I think correctly, that the ! 
dictum of Martin, B. (reported in Hox v. Nott, ubi | 


sup.) was nob necessary for the decision in that 
case, and goes on: “ Their Lordships are satisfied 
that it was intended by this Act that the right of 
suing upon the contract under the bill of lading 
should follow the property in the goods therein 
specified; that is to say, the legal title to the 
goods as against the indorser." It certainly 
seems to me that their Lordships thought that 
“the property ” passed within the meaning of the 
18 & 19 Viet. c. 111, if any legal right to hold as 
against the indorser passed. The statute which 
their Lordships had to construe was 94 Vict. c. 
10, s. 6, which is in these terms: “The High 
Court of Admiralty shall have jurisdiction over 
any claim by the owner” (i.e. of tho goods) “or 
consignee or assignee of any bill of lading of any 
goods carried into any port in England or Wales 
in any ship for damage done to the goods, or any 
part thereof, by the negligence or misconduct of, 
or for any breach of duty or breach of contract 
on the part of, ihe owner, master, or crew of the 
ship, unless it is shown to the satisfaction of the 
court that at the time of the institution of the cause 
any owner or part owner of the ship is domiciled 
in England or Wales." It is not necessary to put 
a construction on the 24 Vict. c. 10, s. 6. I think 
that there are very good reasons for contending 
that a person who has possession of an indorsed 
bill of lading without any right at all to hold it 
against the indorser without being owner of any 
interest in the goods, is not an “assignee” within 
the meaning of this enactment, and consequently 
that what I understand to be the actual decision 
of Dr. Lushington in The St. Cloud (Brow. & Lush. 
4), that such a person could not sue under the 
Admiralty Act, may have been right enough. 
It is not necessary to decide that. But I agree 
with what was said in The Nepoter (L. Rep. 2 
A. & E. 375; 3 Mar. Law Cas. O. S. 355; 
22 L. T. Rep. N. S. 177) that i& is contrary 
to all rules of construction to interpolate any 
reference to the Bills of Lading Act into the 
Admiralty Act. I think, therefore, that the 
actual point decided in The Freedom might be 
quite right, for the plaintiff in that action 
had a property, and a very substantial property, 
in the goods as against the indorsers, and 
everyone else perhaps, and was in every sense 
an assignee of the bill of lading. The opinion 
expressed on the construction of 18 & 19 Vict. 
c. 111, that in that Act the property meant a 
legal title as against the indorser, was perhaps 
unnecessary, and J think not sound. The 
words used in the statute are not such as 
prima facie to express such an intention. No 
one, in ordinary language, would say that, 
when goods are pawned, or money is raised by 
mortgage on an estate, the property, either in the 
goods or land, passes to the pledgee or mortgagee, 
and I cannot think that the object of the enact- 
ment was to enact that no security for a loan 
should be taken on the transfer of bills of lading 
unless the lender incurred all the liabilities of his 
borrower on the contract. That would greatly, 
and I think unnecessarily, hamper the business of 
advancing money on such securities which the 
Legislature has, by the Factors Acts, shown it 
thinks ought rather to be encouraged. It is not 
uncommon to reduce into writing the agreement 
between the banker and his customers as to the 
terms on which the bills of lading deposited by 
them as securities are to be held. Such was the 
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case in Glyn v. Hast and West India Dock Com- 
pany (ubi sup.), a8 to which I shall have more to 
say hereafter. When there is such a writing, it 
is, in the absence of fraud, conclusive between 
the parties as to what they intended. And I do 
not in the least question that such a writing may 
be so expressed as to show that between the 
parties the transfer was a mortgage, though of 
goods, in the manner with which everyone is 
familiar with regard to lands. The equity of re- 
demption in such a case was an equitable estate 
only, and in 1855 enforceable in equity, not at 
lew. Where there is neither a symbolical de- 
livery by a transfer of a bill of lading, nor an 
actual delivery of the goods themselves, there 
may be (though there seldom is) & substantial 
difference in the rights of the lender according as 
the transaction is of the one kind or the other. 
In Howes v. Ball (7 B. & C. 481) Ball sold and 
delivered a coach to John Howes (since deceased) 
under an agreement in writing, in which there 
was this clause: “ And further I, John Howes, do 
agree that Thomas Ball do have and hold a claim 
upon the coach until the debt be duly paid.” 
John Howes died without having paid the debt. 
Ball, after his death, seized the coach, for which 
seizure the action was brought by the executor. 
Had thatagreement amounted toa mortgage by 
John Howes to Ball, Í take it there could have 
been no doubt that the mortgagee would have 
had as much right against the executor of John 
Howes as he would have had against John Howes 
himself. But it was held thatit did not amount 
toa mortgage, but only to an agreement that 
Ball should have aright of hypothec, and, there 
having been no delivery by Howes to Bull, the 
decision was that, though so long as John Howes 
lived and held the property in the coach Ball 
might have justified a seizure as against him, he 
could not justify a seizure as against his repre- 
sentatives. In Flory v. Denny (7 Ex. 581), where 
the agreement was “as an additional security for 
a loan to assign all the debtor’s right and interest 
in a chattel,” it was held to be a mortgage, and 
to operate so as to transfer the property, without 
any delivery, as a bargain and sale out and out 
of the goods would, though an agreement to 
create a pledge would, according to Howes v. 
Ball, have conveyed no property of any kind in 
the goods without a delivery. 

But where the goods are at sca, and there 
is a transfer of the bill of lading, there is 
a delivery of possession, symbolical, it is true, 
but all that can be given. The question 
whether there was a mortgage or only a 
common law pledge, or hypothec, it being 
accompanied by delivery, might affect the ques- 
tion what was the court in which those rights 
were to be enforced, but does not affect the sub- 
stance of the rights. The borrower, if ready and 
willing to pay the money, might in the one case 
be able to bring an action at law against the 
lender who refused to allow him to redeem, and 
in the other have to sue in equity, but as it would 
equally be a pledge his rights would be the same 
in substance. I am therefore strongly inclined 
to hold that, even if this was a mortgage, there 
would not have been a transfer of “the” property 
within the meaning of the 18 & 19 Vict. c. 111. 
This is contrary to the opinions not only of 
Brett, M.R. and Baggallay, L.J., but of Field, J, 
also. Bowen, L.J., who agreed with Field, J. in 


thinking that this was not a mortgage but only a 
pledge, did no& express any opinion as to what 
would have been the law if it had been a mort 

age. I believe all the noble and learned Lords 
who heard the argument are agreed with him in 
thinking that in this case it was only a pledge. I 
do not, therefore, intend to express a final decision 
that an assignee of a bill of lading by way of 
mortgage is not as such liable to be sued under 
the 18 & 19 Vict. c. 111; but only to guard against 
its being supposed that, even if Brett, MR. and 
Baggallay, L.J. were right in holding this a mort- 
gage, I, as ab present advised, should agree in 
their conclusion that the defendant could be sued. 
I now proceed to consider the question on which 
the Court of Appeal were divided in opinion, but 
the majority made the ordernow appealed against. 
The question is stated by Brett, M.R. to be: 
“Does the indorsement of a bill of lading as a 
security for an advance by a necessary implication 
which cannot be disproved pass thelegal property 
in the goods named in the bill of lading to the 
indorsee with an equity in the indorser, the bor- 
rower, to redeem the bill of lading by payment 
or to receive the balance, if any, on a sale P” 
Field, J. had held, and Bowen, L.J. agreed with 
him, that it might so operate, if so intended by 
the parties at the time, but did not so operate if 
it was intended to be no more than a pledge as dis- 
tinguished from a mortgage. I donotunderstand 
that any one of the judges below disputed that 
if it was a question of intention depending on the 
evidence, the finding of Field, J. was right; but 
the majority in the Court of Appeal proceeded on 
the principles laid down by Brett, L.J. in Glyn 
v. Hast and West India Dock Company (ubi sup.). 
In that case the terms on which the bill of lading 
was delivered to Glyn and Co. were reduced to 
writing, and the question, therefore, whether it 
was intended to deliver it by way of pledge only, 
or by way of a mortgage, depended on the con- 
struction of that writing. Whether Brett, L.J. 
thought that on the construction of the written 
instrument it was intended to be a mortgage, I 
do not know; I do not think he proceeded on 
that ground. He said it was a mortgage, and 
that the effect of the statute 18 & 19 Vict. c. 111 
was to transfer the right to sue and the liability 
to be sued to Glyn and Co. Bramwell, L.J. was 
of an opposite opinion on both points. He thought 
that Glyn and Co. had a special property and a 
right of possession, and no more. Inthe House 
of Lords Isaid: 'I do not think it necessary fo 
express any opinion ona question much discussed 
by Brett, L.J. I mean whether the property 
which the bankers were to have was the whole 
legal property in the goods, Cottam and Co.’s 
interest being equitable only; or whether the 
bankers were only to have a special property as 
pawnees, Cottam and Co. having the legal general 
property. Either way the bankers hada legal 
property, and at law the right to the possession, 
subject to the shipowner's lien, and were entitled 
to maintain an action against anyone who, without 
justification or legal excuse, deprived them of 
that right.” All the noble and learned Lords 
agreed in this. Ithink, therefore, the decision of 
this House is a strong authority in support of 
the position which I have before advanced, that 
the rights of a mortgagee having taken a bill of 
lading, and the rights of a pawnee having taken 
a bill of lading, are in substance the same. I did 


384 


MARITIME LAW CASES. 


H. or L.] 


SEWELL v. BURDICK. 


[R. or L. 


ERE AMA. JP cc. aa DEED ES HR 


not think it necessary to point out that the 
question which the House in Glyn v. The East and 
West India Dock Company had to decide, and did 
decide, would have been just the same if the 
18 & 19 Vict.c. 111 had never been passed, or 
had been repealed, and consequently that it 
was unnecessary to express any opinion on 
the construction of that Act; bub it obviously 
Was 80. 

Before proceeding further, I wish to point 
out what, in my opinion, is a great misappre- 
hension as to the effect of the decision of 
this House in Lickbarrow v. Mason (vbi sup.), 
and as to the weight to be given to the opinion 
of Buller, J. delivered in this House, and reported 
in a note to 6 East, 20. Ihave already said that 
in this case there is no sale, no vendor, and no 
vendee, and no stoppage in transitu; so that this 
misapprehension, as I think it is, is not so 
material as it might bein some other cases. A 
demurrer on evidence, as is pointed out by Eyre, 
C.J. in delivering the unanimous opinion of the 
judges in Gibson v. Hunter (2 H. Bl. 205), not 
Gibson v, Minet, as is by mistake saidin the note 
in 6 Hast, though not familiar in practice, was E 
proceeding known to the law. He explains it, 
and states his very confident expectations (which 
have been justified by the result) that no 
demurrer on evidence would again be brought 
before the House. lt may be well to point out 
the dates. The demurrer on evidence in Lick- 
barrow v. Mason was in 1787. The only case of a 
demurrer on evidence in what were then recent 
times was Cocksedge v. Fanshawe (1 Doug. 118), on 
which judgment had been given in this House in 
1788. Neither in the King's Bench nor in the 
Exchequer Chamber was any question raised in 
Lickbarrow v. Mason as to the mode in which the 
questions discussed were raised. In 1790 the 
writ of error from the decision ofthe Exchequer 
Chamber was hrought before the House of Lords. 
The law peers at that time were Lord Thurlow, 
Lord Loughborough, and Lord Kenyon. When 
it was argued does not appear, but it was argued, 
and the same question as had been asked of the 
judges in Cocksedge v. Fanshawe was asked of 
the judges. Six judges (including all the sur- 
vivors of those who had joined in Lord Longh- 
borough’s judgment in the Exchequer Chamber) 
answered in favour of the respondent. The three 
judges who had given judgment in the King's 
Bench answered in favour of the appellant. This 
House delayed giving its opinion till 1793. In 
the meantime, in 1791, there was a demurrer to 
evidence in Gibson v. Hunter (2 H. Bl. 205), which 
was brought before this Honse. The cose in this 
House is reported in 2 H. Bl. 187. On the 7th 
Feb. 1798 this House gave judgment, awarding 
a venire de novo. One week afterwards, on the 
14th Feb. 1793, this House delivered judgment in 
the long-pending case of Lickburrow v. Mason, 
awarding in that easealso a venire de novo. Lord 
Loughborough was himself at that time Lord 
Chancellor. I should have thought, if anything 
was clear, it was that this House did not decideany- 
thing, except that on that demurrer to theevidence 


no judgment could be given. Certainly the last: 


conclusion thet 1 should draw is that stated by 
Field, J., that the House in which Lord Lough- 
rorough was chancellor decided, '* presumably ” 
on the opinion delivered by Buller, J., against the 
;udgment of Lord Loughborough, which six 


judges to three had thought right. Neither can 
Lat all agree in the opinion expressed by Field, 
J., that the opinion of Buller, J. has always been 
taken as the law, and been adopted and followed 
as the law up tothe present day. It never was 
published till 1805, in a note to Newson v Thornton 
(6 East, 17). I have for many years been of 
opinion, and still remain of opinion, tha5 much 
of what Buller, J. expresses in that opinion as to 
stoppage in tranaitu was peculiar to himself, and 
was never adopted by any other judge, and is not 
law at the present day. But it is not necessary 
to pursue this subject further, as I agree with 
Bowen, L.J. that neither the statement of the 
custom of merchants in the special verdict in 
Lickbarrow v. Mason, nor the opinion of Buller, 
J., justifies theinference that the indorsement of 
a bill of lading for a valuable consideration must 
pass the entire legal property, whatever was the 
intention of the parties. In Lickbarrow v. Mason 
Turing was an unpaid vendor to Freeman. He 
had indorsed the bill of lading to Freeman, and 
had not, therefore, any right, except that of 
stopping the goods whilst in transitu, if Freeman 
became insolvent without having paid for the 
goods, and that right he had, though the indorsed 
bill of lading had been sent on to the vendee, co 
long as that bill of lading remained in the vendee’s 
hands. But before any such stoppage Freeman, 
for valuable consideration, indorsed the bill of 
lading to Lickbarrow, who, whether as mortgagee 
or pledgee, had a legal property accompanied by 
a right of possession. The point which I under- 
stand to have been decided in Lickbarrow v. Mason 
was that, on the transfer of the bill of lading to 
Lickbarrow, the goods ceased to be in transitu, the 
shipowner from that time no longer holding them 
as a middleman to carry the goods from the unpaid 
vendor, Turing, to Freeman, his vendee, but hold- 
ing them as agent for Lickbarrow. It was held 
first in Re Westzinthus (ubi sup.) and then in 
Spalding v. Ruding (ubi sup.) that where the 
transiius was tous putan end to by what was 
in reality only a pledge, the stoppage might be 
made available in equity so far as the rights of 
the pledgee did not extend. I thought, and still 
think, that the reason why the stoppage could not 
be made available at law was because the ship- 
Ownerno longer held the goods as & middleman, 
as the transferee of the bill of lading for valuable 
consideration and bond fide, so as to give him a 
security, whether by way of mortgage or by 
way of pledge, had a legal property in the goods 
which he conld enforce ns against the ship- 
owner. 

Such being my view of the law, whether it 
was right or wrong, I expressed myself accord- 
ingly in Kemp v. Halk (7 App. Cas. 573; 47 L. T., 
Rep. N. S. 454), so as to show that I thought so ; 
but there was nothing in that case to call fora 
decision on the point now before this House. In 
Newsom v. Thornton (ubi sup.) Lord Ellenborough 
says: “ I should be very sorry if anything fell 
from the court which weakened the authority of 
Lickbarrow v. Mason as to the right of a veudee 
io pass the property of goods in transitu by 
indorsement of a bill of lading to bond fide 
holders jor a valuable consideration and without 
notice. Hor as to Wright v. Campbell (4 Burr 
2047), though that was the case of an indorse- 
ment of a factor, it was an outright assignment 
of the property for value. Scott, the indorsee, 
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was to sell the goods and indemnify himself out 
of the produce the amount of the debt for which 
he had made himself answerable. The factor at 
least purported to make a sale of the goods trans- 
ferred by the bill of lading, and not a pledge 
alone. This was a direct pledge of the bill of 
lading, and not intended by the parties as a sale. 
A bill of lading, indeed, shall pass the property 
upon a bond fide indorsement and delivery where 
it is intended so to operate, in the same manner 
as a direct delivery of the goods themselves 
would do if so intended, but it cannot operate 
further." Lawrence, J. says, speaking of Lick- 
barrow v. Mason, “ All that that case seems to 
have decided is, that where the property in goods 
has passed to a vendee, subject only to be divested 
by the vendor’s right to stop them when in 
transitu, such right must be exercised, if at all, 
before the vendee has parted with the property 
to another for a valuable consideration and bond 
fide, and by indorsement of a bill of lading given 
him a right to recover them.” And Le Blanc, J. 
says that what they then determine “will not 
break in at all on the doctrine of Lickbarrow v. 
Mason that the indorsement of a bill of lading 
upon the sale of goods will pass the property to a 
bond fide indorsee, the property being intended 
to pass by such indorsement." In Glyn v. Hast 
and West India Docks (ubi sup.) Brett, L.J., 
says (speaking of an opinion of Willes, J.) “To 
say that an indorsement of a bill of lading for 
an advance is only a pledge, seems to me to be 
Inconsistent with what has always been cen- 
sidered to be the result of Dickbarrow v. Mason, 
namely, that such an indorsement passes the 
legal property,” by which I understand him to 
mean the whole legal property. But neither in 
that case nor in the case now at bar does he refer 
to any authority to that effect. Expressions used 
by judges have been cited which, I think, only 
show that they did not carefully consider their 
language, where no question of the kind before us 
was under discussion. And, as far as I know, 
there is no decision subsequent to Lickbarrow v. 
Mason which proceeds on such a ground, whilst 
Newsom v. Thornton proceeds expressly on the 
ground that the indorsement of a bill of lading, 
when intended to be a pledge only, is not valid if 
made by one who has no authority to make a 
pledge. I do not know that I am justified in 
saying that it is a decision that, if it was made by 
one who had authority to make a pledge, it would 
be good as such, though I think that appears to 
have been Lord Ellenborough's opinion, and I do 
not think any authority was cited on the argu- 
ment &t the bar to show that such is not the law. 
No cuse was cited at tne bar, nor am I aware of 
any in which it has been held that a transfer of 
the bill of lading for value necessarily, whatever 
might be the intention, passed the whole legal 
property. Brett, M.R., says: “If the general 
understanding of merchants had not been in 
accordance with the verdict of the jury in Lick- 
barrow v. Mason accepted in its largest sense, 
there would, one would think, have been cases in 
the books raising the question" With sub- 
mission to him I think no weight can be given to 
this absence of authority until it is shown that 
there have been cases in which it became material 
to consider whether an indorsement intended to be 
and operating as a pledge at law had a less effect 
than an indorsement operating against the inten- 
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tion as a mortgage. I have already given my 
reasons for thinking that in substance the right 
would be the same. Without, therefore, deciding 
the question whether a mortgage would render 
the mortgagee liable under the 18 & 19 Vict. c. 111, 
I decide that mainly for the reasons given by 
Bowen, L.J., this transfer did not operate as a 
mortgage. I therefore am clearly of opinion that 
the order made by the Court of Appeal should be 
reversed with costs, and the judgment of Field, J. 
restored. " 

Lord BramweLL.—My Lords: Iconcur. This 
action would not have been maintainable af 
common law. Is it maintainable under the 
18 & 19 Vict. c. lll? That depends upon 
whether the applicants are indorsees of the bill 
of lading “to whom the property in the goods 
therein mentioned has passed upon or by reason 
of such indorsement.” It is found, as a fact, 
and rightly found, as is admitted, that all that 
was intended in the transaction was a pledge. 
This would give the appellants a property, but, 
as put by Bowen, L.J., not "the" property. As 
I understand Brett, M.R., if this could be, then 
the appellants are right; but he thinks it could 
not be, that Lickbarrow v. Mason, or rather 
Buller, J.’s judgment shows that, when a bill 
of lading is indorsed to give any title to the 
transferee, the entire property is passed, and that 
in such a case as this nothing but an equitable 
right to redeem remains in the transferor. It is for 
those who assert this to proveit. I cannot prove 
the negative that it is nof so, and logically and 
reasonably I might content myself with saying 
that it is not proved to me—that I see no reason 
and no authority in support of it. But I go 
further. I think that authority and reason are 
against it. I will not discuss or examine the 
cases. They do not, in my opinion, justify the 
contention. I will not examine them in detail. 
That has been done by the Lord Chancellor. I 
understand his conclusion to be that the expres- 
sions of the learned judges which have been 
relied upon should be read and interpreted 
secundum subjectam materiam. I agree. In no 
case has the present matter been under con- 
sideration. As to the reason and principle 
which should govern, I ask why should the 
transfer of the bill of lading have a greater 
effect, contrary to the parties’ intention, than the 
handing over of the chattels themselves would 
have? They could be pledged if on shore, but, 
being at sea, no actual delivery, which is neces- 
sary to & common law pledge, can take place. 
There can, however, be & symbolical delivery by 
transferring the bill of lading. Why should the 
effect be different? Then consider the incon- 
venience of holding that the pledgor has only an 
equitable right; that he may repay the loan at 
the day appointed, but thereby acquire no legal 
title to the possession of the goods; that the 
pledgee may sell and pass the entire property 
to one not having notice of the equitable title. 
Consider what difficulties would be put on those 
who lend on such securities if this action was 
maintainable. The banker who lent money on & 
bill of lading for goods which arrived in specie, 
but damaged by perils of the seas so as to be 
worthless, might lose the money lent and the 
freight. Another consequence would be, that the 
transferee of the bill of lading, though only 
interested to the amount of the loan on it, would 
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be the person to bring actions on the contract to | indorsed bill 


carry. It is true that, unless he can do so in all 
cases, he can in none, even where his interest 
is to the extent of the full value of the goods. 
Either this was not thought of by the Legislature, 
or, if it was, they thought that no case could be 
included unless all were, and that it was better 
toinclude none than all. It is to be observed 
that the statute in its preamble says that by 
indorsement the property “ may” pass. It ia to 
be remembered also, as pointed out by my Lord 
Chancellor, that this law bears upon foreignera 
out of the kingdom. I am the more surprised 
at this contention on the part of Brett, M.R., 
as he has always soably and powerfully contended 
that mercantile laws, contracts, and usages should 
be as free as possible from technicality. 


Iam ofopinion that the appeal should beallowed. 
I cannot truly say that I have any doubt on the 
matter. Itake this opportunity of saying that 
I think there is some inaccuracy of expression 
inthe statute. It recites that, "by the custom 
of merchants, a bill of lading, being transfer- 
able by indorsement, the property in the goods 
may thereby pass to the indorsee.’ Now, the 
truth is, that the property does not pass by the 
indorsement but by the contract in pursuance of 
which the indorsement is made. If a cargo 
affoat is sold, the property would pass to the 
vendee, even though the bill of lading was not 
indorsed. Ido not say that the vendor might not 
retain a lien, nor that the non-indorsement and 
non-handing over of the bill of lading would not 
have certain other consequences. My concern is 
to show that the property passes by the con- 
tract. So if the contract was one of pledge, 
the property would be bound by the contract, 
at least, as to all who had notice of it, though the 
bill of lading was not handed over. There is, I 
think, another inaccuracy in the statute, which 
indeed is universal. It speaks of the contract 
contained in the bill of lading. To my mind there 
is no contractin it. It is a receipt for the goods, 
stating the terms on which they were delivered 
to and received by the ship, and therefore excel- 
lent evidence of those terms, but it is not a con- 
tract. That has been made before the bill of 
lading was given. Take, for instance, goods 
shipped under a charter-party, and a bill of lading 
differing from the charter-party, as between ship- 
owner and shipper at least the charter-party is 
binding: (Gledstanes v. Allen, 12 C. B. 202.) These 
distinctions are of a verbal character and not 
perhaps of much consequence; but I am strongly 
of opinion that precision of expression is very 
desirable, and had it existed in such cases as the 
present there would not have been the contra- 
dictory opinions which have been given. 


Lord FrrzagRALD.— My Lords: Field, J. in the 
court below came to the conclusion that the trans- 
action under investigation was intended by the 
parties to operate as a pledgeonly. There can be 
no doubt that the inference thus drawn by the 
learned judge was correct in fact. It seems to 
follow that the pledgees acquired a special pro- 
perty in the goods with a rigkt to take actual 
possession should it be necessary to do so, for 
their protection or for the realisation of their 
security. They acquired no more, and subject 
thereto the general property remained in the 
pledgor. Iam of opinion that the delivery of the 
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of lading to the defendants as a 
security for their advance did not by necessary 
implication transfer the property in the goods to 
the defendants. They were not, therefore, “ in- 
dorsees of a bill of lading to whom the property 
in the goods passed by reason of the indorse- 
ment,” so as to make them, without more, “ subject 
to the same liabilities in respect of such goods as 
if the contract contained in the bill of lading had 
been made with them.” The judgments which 
have been just delivered are so very full, and so 
able and satisfactory, that it would be mere affec- 
tation on my part to attempt to do more than 
express my concurrence. 
Order appealed from reversed. Order of Field, 
J. restored. Responaent to pay the costs in 
the court below and in this House. 
Solicitors for the appellant, Hare and Co., for 
H. J. Leech, Manchester. 
Solicitors for the respondent, Lowless and Co. 


Nov. 28, Dec. 1 and 2, 1884. 


(Before the Lorp CHANCELLOR (Selborne), Lords 
BraAcksURN and Warsow.) 


SEWARD v. OwNER or HE VERA CRUZ. 
ON APPEAL FROM THE COURT OF APPEAL IN ENGLAND. 


Collision — Admiralty Division — Jurisdiction — 
Action in rem—Admiralty Court Act 1861, s. 7 
—Lord Campbell's Act. 


The Admiralty Division has no jurisdiction to 
entertain proceedings in rem for damages occa- 
sioned by loss of life, the words “ damage done by 
any ship" in sect. 7 of the Admiralty Court Act 
1861 not covering an injury resulting in loas of 
life, and not extending the provisions of Lord 
Campbell’s Act so to include an action in rem. 

Judgment of the Court of Appeal affirmed. 

The Franconia (2 P. Div. 163; 3 Asp. Mar. Law 
Cas. 435; 36 L. T. Rep. N. S. 640) overruled. 


Tus was an appeal from a judgment of the Court 
of Appeal (Brett, M.R., Bowen and Fry, L.JJ.), 
reported in 9 P. Div. 96, and 5 Asp. Mar. Law 
Cas. 270, reversing a judgment of Butt, J. 

The action was brought in rem against the 
owner of the Vera Cruz, a Spanish vessel, and 
her freight and cargo, by the nppellant, ns ad- 
ministratrix of William Seward her husband, to 
recover damages under Lord Campbell's Act (9 & 
10 Viot. c. 93) for the loss of her husband and son, 
who were drowned in consequence of a collision 
between the Vera Cruz and the British vessel 
Agnes, in the Mersey, in August 1882. The Vera 
Cruz was arrested at Liverpool in July 1883. The 
defendant appeared under protest, and contended 
that the Admiralty Division had no jurisdiction 
to entertain the action, but Butt, J. held himself 
bound by the decision of the Court of Appeal in 
The Franconia (2 P. Div. 163; 3 Asp. Mar. Law 
Cas. 435; 36 L. T. Rep. N.S. 640), and decided in 
favour of the jurisdiction (see 5 Asp. Mar. Law 
Cas. 254; 51 L, T. Rep. N. S. 94). This decision 
was reversed by the Court of Appeal, as above 
mentioned, that court holding that they were not 
bound by the decision in T'he Franconia (ubi sup.), 
as the court was equally divided in that case. 

The plaintiff now appealed tothe House of Lords, 

G. Bruce, Q.C. and French appeared for the 


(a) Reported by C. E. MALDEN, Esq., Barristor-at-Law, 
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appellant, and contended that the Admiralty 
ivision had jurisdiction to entertain an action 

under Lord Campbell’s Act for damages for the 
death of a person who was killed by a collision 
with a foreign ship, and to arrest such ship as 
security. The jurisdiction depends on recent 
statutes, but the older authorities as to the juris- 
diction of the Admiralty Court may be looked at. 
Originally that court exercised jurisdiction, inde- 
pendent of any Act of Parliament, over all torts 
committed on the high seas. See 

The Volant, 1 Wm. Rob. 383 ; 

The Hercules, 2 Dod. 353 ; 

The Ruckers, 4 O. Rob. 73; 

The Logan or Mimaz, 3 Hagg. Adm. 418 ; 


and the American case De Lovio v. Boit (2 Gal- 
lison, 398), which was decided by Story, J. upon 
the English authorities, and sums them up. 
There is no prohibition except in the cases of 
torts committed in the body of a county. If the 
court has this jurisdiction, it can, by virtue of 
recent statutes, exercise it either in rem or in 
personam. The Admiralty Court Act of 1840 
(3 &'4 Viet. c. 65), s. 6, makes no distinction 
between damage done by and damage received by 
aship. The Bilbao (1 Mar. Law Cas. 0. 8. 5; 3 
L. T. Rep. N. S. 338; Lush. 149) was decided on 
the Merchant Shipping Act 1854 (17 & 18 Vict. c. 
104, s. 527), and that case was followed by the 
Admiralty Court Act 1861 (24 Vict. c. 10), on 
which the present question turns. We contend 
that the words of sect. 7, giving jurisdiction 
“over any claim for damage done by any ship” 
are wide enough to include this case, and by sect. 
35 this jurisdiction may be exercised by pro- 
ceedings in rem or in personam. Lord Camp- 
bell’s Act was passed before this, in 1846, and 
it did not create a fresh cause of action, but only 
we a difficulty in procedure caused by the 
eath : 


Read v. Great Eastern Railway Company, L. Rep. 3 


Q. B. 555; 18 L. T. Rep. N. S. 82 


[Lord Buackpurn teferred to Pym v. Great 
Northern Railway Company, 4 B. & S. 396.] The 
words of the Admiralty Act are wide enough to 
include all damage, direct or consequential, and 
this jurisdiction is practically convenient, and in 
the case of a foreign ship it is difficult to see what 
other remedy there is. Sect. 2 of Lord Camp- 
bell’s Act, providing for a jury, creates no diffi- 
culty, for since the Judicature Acts there may be 
a jury in the Admiralty Division, and a pro- 
ceeding im remis inter partes. As to the origin of 
the Admiralty jurisdiction in rem, see 

Clerke’s Admiralty Practice, 1722, tit. 24, 28 ; 

The Bold Buccleuch, 7 Moo. P. C. 267; 

The Two Ellens, 1 Asp. Mar. Law Cas. 208; L. Rep. 

4 P. C. 161; 26 L. T. Rep. N. S. 1. 

The Merchant Shipping Act 1854(17 & 18 Vict. 
c. 104), by sect. 514, which gives jurisdiction to 
the Court of Chancery over the liability of ship- 
owners in respect of loss of life, shows that the 
Legislature intended the Admiralty Court to deal 
with cases under Lord Campbell’s Act. The 
words “ damage done by any ship " should receive 
a wide construction : 


The Malvina, Lush. 493; 1 Mar. Law Cas. O. 8.218; 
6 L. T. Bep. N. S. 369; Br. & Lush. 57; 

The Diana, Lush. 539; 

The Sarah, Lush. 549; 

The Uhla, 3 Mar. Law Cas. O. S. 148; 19 L. T. Rep. 
N. S. 89; L. Rep.2 Ad. & Eco, 29, n. ; 


The Excelsior, L. Rep. 2 Ad. & Ecc. 268; 19 L. T. 
Rep. N. $.87; 3 Mar. Law Cas. O. 8.151; 

The Industrie, 1 Asp. Mar. Law Cas. 17; L. Rep. 3 
Ad. & Eco. 303; 24 L. T. Rep. N. S. 446 ; 

The Clara Killam, L. Rep. 3 Ad. & Eoc. 161; 23 
L. T. Rep. N. 8. 27; 

The Sylph, 8 Mar. Law Cas. O. 8. 37; L. Rep. 2Ad. 
Ecc. 24; 17 L. T. Rep. N. S. 519; 

The Beta, L. Rep. 2 P. C. 447; 20 L. T. Rep. N.S. 


988; 

The Guldfaze, L. Rep. 2 Ad. & Hoo. 325; 3 Mar. 
Law Cas. O. S. 201 ; 19 L. T. Rep. N. S. 748; 

The Explorer, 9 Mar. Law Cas. O. S. 507; L. Rep. 3 
Ad. & Ecc. 289; 23 L. T. Rep. N. S. 604. 


Smith v. Brown (L. Rep. 6 Q. B. 729; 1 Asp. 
Mar. Law Cas. 56; 24 L. T. Rep. N. S. 808) 
is in favour of the respondent, but it is in 
conflict with The Beta (ubi sup. Since the 
decision in The Franconia ubi sup. in 1877 
this jurisdietion has been frequently exer- 
cised, and found practically convenient. The 
objections taken in the court below as to its prac- 
tical working apply equally to the procedure 
under the Merchant Shipping Act 1854, sect. 514, 
and the balance of justice and of convenience is in 
favour of our contention. 


Dr. Phillimore and Bucknill, who appeared for 
the respondent, were not called upon to address 
the House. 


At the conclusion of the arguments for the 
appellant their Lordships gave judgment a8 
follows : 


The Log» CzAxcELLOR (Selborne).—My Lords : 
Both Mr. Gainsford Bruce and Mr. French have 
argued this case with so much ability that your 
Lordships have received all that assistance which 
it would be possible for counsel to give in order to 
appreciate the question to be now decided, and 
therefore, as the result has been to satisfy your 
Lordships that the judgment appealed from is 
right notwithstanding the very considerable con- 
flict of opinion and authority which there was 
upon the point before, it does not seem to your 
Lordships necessary to call upon the learned 
counsel on the other side. This is an action in 
rem essentially. By the rules of court there are 
certain provisions made for actions in rem in the 
Probate, Divorce, and Admiralty Division as dis- 
tinct from the ordinary class of actions. Although 
it might have been possible to bring an ordinary 
action, in all respects of the same kind as could 
be brought in the Queen’s Bench Division, in the 
Probate, Divorce, and Admiralty Division, and 
though I should be far from entertaining any 
doubt as to the jurisdiction of that division to 
deal with such an action in this, as in any other 
case (but not more in this than in any other case) 
if no objection were taken, and no transfer asked 
for or made, yet this is not an action of that kind. 
This is an action brought in a form appropriate 
to actions in rem in the Admiralty Division, of 
the same kind as might have been brought in the 
Court of Admiralty before the Judicature Acts 
were passed, and this question must be deter- 
mined exacily in the same manner as if the action 
bad been so brought, and as if the Judicature 
Acts had never been enacted. Now, the question 
whether such an action lies or not depends 
altogether upon the construction and effect of the 
7th and 35th sections of the Admiralty Court Act 
of 1861. I do not myself think that there sre 
any otber sections in that Act which are material 


| to the question to be determined. What it 
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noticeable is, that most of the sections are 
expressed in definite terms, leaving no opening 
for any doubt or question ns to the particular 
cases in which a new jurisdiction is to be given, 
or an old jurisdiotion extended to the Admiralty 
Court. But this 7th section is expressed in per- 
fectly general words: “ The High Conrt of A dmi- 
ralty shall have jurisdiction over any claim for 
damage done by any ship;” and the question 
which your Lordships have to determine is what 
is meant by these words “claim for damage done 
by eny ship," whether they can, according to 
sound principles of construction, be held to include 
such causes of action as arise under Lord Camp- 
bell's Act when death has occurred by reason of 
the “ wrongful act, neglect, or default” of some 
other person. That 7th section must be construed 
with the 35th, on which no doubt this action is 
founded : “ The jurisdiction conferred by this Act 
on the High Court of Admiralty may be exercised 
either by proceedings in rem, or by proceedings 
n personam." That section undoubtedly, accord- 
ing to the natural meaning of the words, shows 
that while an option to proceed in rem or in 
personam is given as to the jurisdiction conferred 
by the Act, yet from the very nature of such an 
option every case provided for by the Act is 
regarded as a proper case for a proceeding 4n rem, 
and accordingly the appellant, considering that 
the 7th section brought cases under Lord Camp- 
bell’s Act within the purview of the Admiralty 
jurisdiction, justly upon that hypothesis held it to 
mean such actions as were capable of being 
brought by & proceeding like the present in rem: 
and if the action cannot be so brought, then I 
apprehend it will follow ex converso that the 7th 
section does not extend to this description of 
claim, 

Now one thing is quite clear, and that is that 
whether this particular kind of action can 
be brought within those words does not depend 
upon any expressed intention of the Legislature 
to bring it witbin the clause, for there is not the 
slightest reference whatever in that clause to 
any particular case or class of cases. If it neces- 
sarily or properly comes within the words “any 
claim for damage done by any ship,” according 
to the reasonable construction of those words in 
connection with the clause which anthorises pro- 
ceedings in rem to enforce such claim, then no 
doubt the words, being general, would include it; 
but express or special inclusion is certainly not 
indicated. Upon that point I cannot but observe 
that the argument founded on the 13th section in 
the Act seems to me not to assist the appellant, 
because, when the Legislature did intend, under 
certain special conditions, to deal with cases of 
which this might be one, it has done so, and that in 
80 many words, and a reference to the jurisdiction 
given to the Court of Chancery in England by 
the ninth part of the Merchant Shipping Act 
1854 makes the intention definite and clear. But 
there is nothing of that kind in this section, 
and unless the proposition can be made out that 
this kind of action necessarily, or at all events 
legitimately, falls within the words "claim for 
damage done by any ship," there is not the smallest 
indication of any intention of the Legislature to 
include it. It must be remembered that Lord 
Campbell’s Act is the source of the right, if the 
right exists, and we must look to that Act to see 
whether a claim made under that Aot can natu- 


rally or properly be described as a “claim for 
damage done by any ship.” ‘The first observation 
which occurs is this—there is not a word about 
ships in Lord Campbell’s Act. It is an Act which 
deals with a category of cases, which may inclade 
injuries done by persons responsible for the navi- 
gation of ships to persons suffering by faults in 
that navigation, but it only includes them as part 
of a much larger and more general category of 
cases, and without any express reference to or 
mention of any particular case which may fall 
under that category. Therefore no one can say 
that Lord Campbel's Act relates expressly to 
claims for damage done by ships; and this section 
in the Act of 1861 relates to that and to nothing 
else. Maritime damage by ships is the subject 
of that legislation ; general injuries resulting in 
loss of life by wrongful acts and so forth, are the 
subject of the other, It is not very likely that 
when the legislation goes on such different lines 
it should be intended indireotly to affect by the 
one legislation, and in a peculiar manner, a par- 
ticular case which may or may not arise under 
the other legislation. But that is not all. Inas- 
much as there can be no right of action what- 
ever unless it comes within the terms of Lord 
Campbell's Act, let us see whether those are terms 
which can be brought reasonably and naturally and 
consistently within the interpretation sought to 
be imposed on the 7th section of the Act of 1861, 
which statute turns the action into an action in 
rem at the option of the plaintiff. Now, what are 
the words? “ Whensoever the death of a person 
Shall be caused by a wrongful act, neglect, or 
default "—all words plainly applicable only to a 
person doing an act, or guilty of a neglect or 
default, and not to an inanimate instrument or 
thing like a ship— and the act, neglect, or default 
is such as would (if death had not ensued) have en- 
titled the party injured to maintain an action and 
recover damages in respect thereof "—' to main- 
tain an action and recover damages” plainly 
points to a common law action—“then and 
in every such case the person who would 
have been liable if death had not ensued shall 
be liable to an action for damages, notwith- 
standing the death of the person injured.” Well, 
it is to my mind, as plainly as possible, a personal 
action given for a personal injury inflicted by a 
person who wonld have been liable to an action 
for damages, manifestly in the common law courts 
if the death had not ensued. Lord Campbells 
Act gives a new cause of action cleariy, and does 
not merely remove the operation of the maxim, 
"Actio personalia moritur cum persona, because the 
action is given in substance, not to the person 
representing in point of estate the deceased man, 
who would naturally represent him as to all his 
Own rights of action which could survive, but to 
his wife and children. no doubt suing in point of 
form iu the name of his executor. And not only 
30, bnt the action is not an action which he could 
have brought if he had survived the accident, for 
that would have been an aetion for such injury as 
he had sustained during his lifetime; but death is 
essentially the cause of the action, an action which 
he never could have brought under circumstances 
which if he had been living would have given 
him, for an injury short of death which he might 
have sustained, a right of action, which might 
have been barred either by contributory negli- 
gence, or by his own fault, or by his own release, 
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or in various other ways. Every word of that 
legislation being, as it appears to me, legislation 
for the general case, and not for particular injury 
by ships, points to a common law action, points to 
u personal liability, and a personal right to 
recover, and is absolutely at variance with the 
notion of a proceeding in rem. But the matter 
does not stop there, because the peculiarity of the 
legislation is this, that the action being given for 
the benefit of the wife, or husband, parent and 
children of the dead person, “the jury” (it is 
assumed that there would bea jury)“ may give 
such damages as they may think proportioned to 
the injury resulting from such death to the 
parties respectively for whom and for whose 
benefit such action shallbe brought; and the 
amount co recovered, after deducting the costs 
not recovered from the defendant, shall be 
divided amongst the before-mentioned parties in 
such shares as the jury by their verdict shall find 
and direct: and there are some other provisions, 
one as to the time within which tho action is to 
be brought, another as to what the plaintiff is to 
do: ‘‘In every such action tho plaintiff on the 
record shall be required, together with tbe 
declaration to deliver to the defendant or his 
attorney, a full particular,’ and so on. It is 


impossible not to see, and the proposition is too | 


clear to admit of dispute, that if the 7th section 
of the Act of 1861 has the effect of transferring 
that action to the Court of Admiralty to be 
brought under the Admiralty rules and system, 
tried without a jury, and enforced in rem and not 
in personam, without making any person indi- 
vidually a defendant as liable to an action for 
damages, without making any person a defendant 
on the record and declaring against him, to whom 
or to whose attorney full particulars can be 
delivered, and so on, the Act of 1861 has 
materially varied the effect of the Act which 
gives the right of action. 

Now, if anything be certain it is this, that where 
tbere are general words in a later Act capable 
of reasonable and sensible application 'without 
extending them to subjects specially dealt with 
by earlier legislation, you are nob to hold 
that earlier and special legislation indirectly 
repealed, altered, or derogated from merely by 
force of such general words, without any indica- 
tion of a particular intention to do so. For that 
principle I may refer to Hawkins v. Gathercole 
(6 De G. M. & G. 1). That case arose under the 
Judgment Act (1 & 2 Vict. c. 110), s. 13, which 
provided that a judgment should be binding 
(inter alia) ou all the interest of the debtor in 
“ lands, tenements, rectories, advowsons, tithes,” 
and so forth, ana that for the amount of the 
judgment these different descriptions of property 
to which he might be entitled should be charged 
in the same manner as if “the person against 
whom the judgment should have been entered 
up had power to charge the hereditaments, and 
bad by writing under his band agreed to charge 
them with the amount of the debt.” The ques- 
tion arose as to an ecclesiastical benefice. By the 
restraining Act of Elizabeth a clergyman had no 
power to charge his benetice, bus Lord Cranworth 
thought when the case came before him in the 
first instance that those words in sect. 13 relieved 
him from the want of power indirectly in that 
particular case, and in favour of the creditor did 


Queen Elizabeth, putting him in the situation of 
a man who could charge and who had charged. 
But that decision was reversed. It was held that 
all those general words about tithes and rectories 
avd so on were capable of a reasonable applica- 
tion to subjects not affected by any particular 
legislation; and tbat the statue of Elizabeth not 
being referred to in any way, the Act being in 
diversá materia, and not containing the slightest 
indication of any such intention, was not unneces- 
sarily to be repealed or altered by such general 
words. I need not read more from the case than 
the words of Turner, L.J. (at p. 31):“ Can,” he 
says, “the statute of Elizabeth be held to be 
practically repealed” (and of course alteration 
in any important particulars is pro tanto the 
same) “ by such general words as are contained iu 
the 13th section of this statute? I venture to 
think that it cannot, grounding that opinion upon 
the authorities to which I have generally referred, 
and adding to them the lith case in Jenkins 
Fifth Century, in which it is thus said : ‘A special 
statute does not derogate from a special statute 
without express words of abrogation?” To me 
it seems to be not only easy, but right, to con- 
strue the words in the Act of 1861 in & sense in 
which they are quite inapplicable to this particular 
cause of action, and leave all the provisions of 
Lord Campbell’s Act in full force and effect, not 
modified or interfered with; because in truth 
* damage done by any ship " was a form of expres- 
sion naturally applicable to that description of 
damage—maritime damage—as to which, in cases 
falling within the jurisdiction of the Admiralty 
Court, the ship was treated as, so to Say, V^ 
delicto, and was liable to a proceeding in rem, 
such as the 35th section contemplated. 

I think that I bave said all that is really neces- 
sary. The argument from the Merchant Shipping 
Act, as it appears to me, manifestly fails. There, 
where the Legislature did intend for certain pur- 
poses, for the purpose of giving effect to the limited 
liability, and administering a fund brought into 
court to answer that liability, that this descrip- 
tion of claim against the owners of the ship should 
be brought into account as well as other claims, 
it made provisions giving a jurisdiction to the 
Court of Chancery, which, as it was exercisable 
by the Court of Chancery and not otherwise, has 
since been transferred to the Court ot Admiralty ; 
it made provision giving jurisdiction in those 
cases to the Court of Chancery, in order to effect 
the express and manifest intention of the Legisla- 
ture for that particular and limited purpose, and 
it would involve so much and orly so much modi- 
fication of the provisions of Lord Campbell’s Act 
as might be necessary to give effect to the inten- 
tion so declared. But there is nothing of that 
kind here. What yon have bearing upon that 
snbject isin the enactment which applies only to 
the case of competing claims, and the case where 
the rule of limited liability is to be applied, and 
a fund is brought into court to answer it. That 
is not the case here. The judgment appealed 
from appears to me to be entirely right, and T 
move your Lordships to dismiss the appeal with 
costs. 

Lord BrAckBURN.—My Lords: I am entirely of 
the same opinion. Before Lord Campbell’s Act, 
where 2 person had been injured from any of the 
causes mentioned in the lst section of that Act, 


away with the effect of the restraining Act of | and had died, the maxim Actio personalis moritur 
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cum persona applied; he could not sue, for he was 
dead, and it did not survive to anybody whom- 
soever to sue for the damages occasioned by the 
accident which had caused injury to him result- 
ing in death. That Lord Campbell, or rather the 
Legislature at the instance of Lord Campbell, 
thought fit to alter; and I think that when that 
Act is looked at it is plain enough that, if a person 
dies under the circumstances mentioned when he 
might have maintained an action if it had been 
for an injury to himself which he had survived, a 
totally new action is given against the person who 
would have been responsible to the deceased if 
the deceased had lived, an action which, as it is 
pointed ont in Pym v. Great Northern Railway 
Company (2 B. &S. 759; 4 B. & S. 396), is new in 
its species, new in its quality, new in its principle, 
in every way new, and one which can only be 
brought if there is any person answering the 
description of the widow, parent, or child, who 
ander such circumstances suffers pecuniary loss 
by the death. That is a personal action, if 
personal action there ever can be. It is quite 
plain (it does not require much more than to state 
1b) that if a man who has the custody and manage- 
ment of aship manages it in such a way that by 
his negligence, or from any other cause which is 
mentioned in sect. 1, a person is killed, that man 
is liablo under Lord Campbell’s Act; and also if 
that man is a servant acting for a superior (the 
shipowner is generally speaking the person), if he 
is the servant of the shipowner who is the principal, 
the shipowner is answerable under this cause of 
action. That being so, the Legislature by the 
Merchant Shipping Act of 1854, when they were 
renewing former enactments which limited the 
liability of a shipowner according to the value of 
his ship, thought fit to say, if the owner of the 
ship is as such made liable under Lord Campbell's 
Act (for that is what they meant), it shall be 
included in those claims which are to be divided 
rateably according to the value of the ship to 
which the liability of the shipowner is limited: 
and a jurisdiction was given by the 514th section 
to the Court of Chancery to enforce the limita- 
tion of the liability, and for that purpose it had 
various collateral powers. 

Now, tbat was the state of things in 1854 and 
down to 1861, and I think there cannot be the 
least doubt that at that time the remedy which the 
widow, parent, or child would have, the action being 
brought in form by the administrator with all the 
provisions which have been already read, providing 
that the matter should be properly done, would bea 
personal action, and a personal action only; and 
whether the liability of the person who was sued 
was because he was the owner of the ship, in 
which case he would have a limit to his liability 
under the Act of 1854, or because he was the 
owner of a stage coach, it would be a personal 
liability, and a personal liability only. Now the 
Legislature undoubtedly had full power to enact 
that the Court of Admiralty should have what 
jurisdiction they choose to give it. The question 
really, when it 18 looked at, depends upon the con- 
struction of the 7th section of the Admiralty Court 
Jurisdiction Act (for I donotthink that any of the 
others really go to it or throw any light upon it}, 
the words there used being that the Court of 
Admiralty shall have jurisdiction over any claim 
for damage done by any ship. That being so, 
what do these words mean? If the question now 
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raised had been that which the Court of Queen's 
Bench, of which I was then a member, treated 
as raised in Smith v. Brown (L. Rep. 6 Q. B. 
729; 1 Asp. Mar. Law Cas. 56; 24 L. T. 
Rep. N. S. 808)—that really was a case under 
Lord Campbell’s Act and under Lord Campbell's 
Act only, but it was treated as general—it the 
question now raised had been whether personal 
damage to a man who lived was within that 7th 
section of the enactment, I should have had, as I 
then had, some doabt about the matter, and it 
would have carried me so far that, if that had been 
the question now raised, I certainly should have 
wished to hear the case argued out to the end 
before giving an opinion upon it one way or the 
other. But the question raised here being ex- 
clusively whether the liability of a shipowner as 
2 person, under Lord Campbell’s Act, to make 
good damages for the negligence of his servant 
who happens to be master of the ship, comes 
within the words “damage done by any ship,” I 
decidedly say that I do not think it does. The 
Legislature, in using such general words as those, 
cannot have had in contemplation all the numerous 
and important subjects which, had tbey been con- 
sidering Lord Campbell’s Act, they would have 
had. Fur instance, no one seems to have thought 
of the case of a Swedish ship or a French ship on 
the high seas drowning an Englishman, and after- 
wards coming into England. There would have 
been a very serious international question raised 
in that case whetherthe English Legislature had 
enacted (as it beyond doubt had full power to 
enact) that when the Ship came into England 
there should be power to enforce against the 
Frenchman or the Norwegian reparation for the 
loss of life which his own law did nut give, though 
the accident which caused it happened on the high 
seas. In this particular instance the Spaniard’s 
Ship is in the Mersey, and is in English waters 
when the occurrence takes place, but the point 
upon the construction of the Act of 1861 would 
have been just the same if the collision hy which 
the accident had occurred had been in the Bay of 
Biscay ; there would have been no difference that 
I can perceive in the matter, and that is obviously 
& very serions question indeed which should be 
carefully considered in inquiring whether the 
Legislature when passing that Act intended it to 
have anysuch meaning. That is no reason for 
saying that, if the words of the statute plainly and 
obviously have that meaning and snow that that 
was intended, foolish and rash and improvident 
as we may think it to have been, we must not give 
them that effect. But when the question comes 
to be whether there are words in any way pointing 
to liability under Lord Campbell’s Act, or tu the 
defendant’s liability under Lord Campbell’s Act, 
that seems to me to be a very strong argument 
indeed for saying that the words are not to be 
80 construed, and consequently that the Court of 
Admiralty had not in 1862 any such jurisdiction 
as 18 now claimed. 

Lord Watson.—My Lords: Notwithstanding the 
very full and able argument which has been 
addressed to the House by the counsel for the 
appellant, I entertain no doubt that a right of 
action such as is given by Lord Campbell's Act 
in a case like the present is not a “claim for 
damage done by a ship " within the meaning of 
the 7th section of the Admiralty Court Act 1861, 
Upon that ground, and upon that ground only, 
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I am of opinion with your Lordships that the 
appeal ought to be dismissed. 
Order appealed from affirmed and appeal dis- 
missed with costs. 


Solicitors for the appellant, Leslie and Hardy, 
for Bradshaw and Townsend, Barrow-in- Furness. 

Solicitors for the respondent, Gregory, Row- 
cliffes,and Co., for Hill, Dickenson, and Co., Liver- 
pool. 
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May 6, 8, 19, June 13, 26, Dec. 20, 1884, and 
Feb. 14, 1885. 


(Before Bretz, M.R., Bowen and Fry, L.JJ.) 
Tne HEINRICH BJORN. (a) 
ON APPEAL FROM SIR JAMES HANNEN. 


Necessaries— Foreign ship—Maritime lien— Action 
in rem—Boliomry bond—3 & 4 Vict. c. 65, 
8. 6. 

A contract entered into with the managing owner 
of a ship for aloan of money to be laid out in 
necessaries places the lender in the same position 
as a material man supplying the goods. 

3 & 4 Vict. c. 65, s. 6, does not create a maritime 

licn in respect of necessarios supplied to a foreign 

ship, and hence material men cannot enforce their 
claim by proceedings in rem against the ship 
when in the hands of eubsequent purchasers for 

value. (b) 


(a) Reported by J. P. ASPINALL and BUTLER ASPINALL, Esqrs,, 
Barristers-at-Law. 

(b) According to this decision, the only effect of the 
statute is to onable the material man to enforce his claim 
in the Admiralty Court by arrest of the ship; but his 
claim against the res commences only from the date of the 
arrest, and all persons having claims on the res prior in 
date to the arrest, whether they be purchasers, mort- 
gagees, or persons having maritime liens, take pre- 
cedence of his claim. Prior to 1840, which was the date 
of the statute under consideration, it had been decided 
in many prohibitions that the Admiralty Court had no 
jurisdiction over claims for necessaries; but it is to be 
noticed that in every such case the necessaries were 
supplied on land and not on the high seas. According 
to the judgment of the court the law relating to neces- 
saries was, prior to the 3 & 4 Vict. e. 65, as follows: 
“Eyer since the 13 Rich. 2, c. 5, the judges of the 
Admiralty Court were restrained from ‘meddling of 
anything done within the realm,’ and were confined to 
things done upon the high sea.” According to Bridgman’s 
case (Hobart’s Rep. 11), the contract of the master upon 
the high seas is a contract effecting the hypothecation 
of the ship; thus we find the following passage on 
p.12: ‘But I was of opinion clearly that the Admiral 
Law is reasonable, that if a ship be at sea and take 
leake, or otherwise want victual or other necessaries, 
whereby either herself be in danger or the voyage 
defeated, that in such case of necessity the master may 
impawn for money or other things to relieve such 
extremities by employing the money 80," Hence, in the 
case of necessaries supplied upon the seas, it is to be 
presumed that the Admiralty had jurisdiction, and that 
a maritime lien existed in respect of such supplies. The 
following authorities support thia proposition: Palmer 
v. Pope (Hobart’s Rep. 79, 212); Justin v. Ballam 
(2 Ld. Raymond, 805) ; Bridgman’s case (Hobart’s Rep. 
11); Coke’s Inst. part 4, c. 22, p. 134, The absence of 
more numerous and more direct authorities is no doubt 
due to the fact that such supplies partake so much of 


A written agreement, made between the managing 
owner of a ship and another party, by which it 
is agreed that, in consideration of an advance 
for necessaries supplied to and for the use of the 
vessel, the managing owner undertakes to return 
the amount advanced “on the return of the said 
barque from her present voyage," and authorises 
the lender to cover the amount advanced by 
insurance on the barque, but which 18 silent as to 
maritime interest, is not a contract of bottomry, 
there being no worde in the coniract purporting 
to pledge the ship as security for the loan, and 
it not appearing that the parties ever had any 
intention of creating a bottomry bond (Breti, 
M.R. dubitante). 

The Ella A. Clarke (8 L. T. Rep. N. S. 119; 
1 Mar. Law. Cas. O. S. 325; Br. & Lush. 32) 
reversed. 

Tus was an appeal by the defendants in a 

necessaries action from the decision of Sir James 

Hannen, by wbich he decided that the plaintiffs 

were entitled to recover so much of their claim 

as had been in fact expended in necessaries 

(5 Asp. Mar. Law Cas. 145; 49 L. T. Rep. N. S. 

405; 8 P. Div. 151). 

The plaintiffs were Messrs. C. and ©. J. 
Northcote, shipbrokers, carrying on business at 
Liverpool. 

The Heinrich Bjorn was a Norwegian vessel, and 
in March 1882 was lying in the port of Liverpool. 
Gunder Abrahamsen, the then managing owner, 
was in England, and was indebted to the plaintiffs 
on a general account unconnected with the ship, 
and required a further advance. Gunder 
Abrabamsen owned five sixth shares in the 
Heinrich Bjorn. The freight of the ship being 


much greater than the actual value of the supplies, that 
persons making sapplies have preferred to iting their 
claim as salvage rather than as a claim for necessaries. 
In the American case of De Lovio v. Boit (2 Gall. 398), 
Story, J., in a learned and luminous judgment, after 
reviewing all the authorities on the question, decided 
that the Admiralty had jurisdiction over all maritime 
contracts, wheresoever the same may be made or exe- 
cuted, and hence he concluded that a policy of insurance 
was within the jurisdiction. According to this learned 
judge, the words ‘‘ things done upon the sea,” as used in 
the 13 Rich. 2, o. 5, are to be interpreted as meaning all 
things touching the sea—that is, maritime affairs in 
general. Therefore, prior to 1840, necessaries supplied 
upon the sea gave the same remedies as collisions or 
salvage upon the eea, and when we find the Legislature 
extending the jurisdiction to cover salvage, collision, 
and necessaries supplied within the body of a connty, the 
argument that if a maritime lien be given in the case of 
salvage and collision it is also given in the case of 
necessaries is of great force. It is, however, noticeable 
that in the judgment of the court no reference is made 
to this contention. The learned judges seem to have 
assumed that prior to 1840, no jurisdiction existed in 
respect of necessaries wherever supplied, and that, 
therefore, the statute 3 & 4 Vict. c. 65 was to be con- 
strued without any regard to the previous history of 
necessaries. The grave inconveniences attaching to 
this decision are in themselves an agreement against its 
correctness, and, should the question be taken before & 
higher tribunal, it is to be hoped that, in the interests of 
expediency, as well as in the interests of commerce, the 
House of Lords will see its way to arriving at a different 
conclusion. If there be no maritime lien, not only may 
injustice be done through tradesmen losing their money, 
but commerce will also be affected owing to the difficulty 
which masters of foreign vessels will find in getting 
supplies unless they at once pay for them. Some of the 
incidents of maritime liens are, no doubt, objectionable; 
but experience shows that tradesmen need every protec- 
tion when dealing with certain classes of foreign 


the character of salvage, and salvage reward being so , vessels,—ED 
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in the hands of other persons, the plaintiffs 
refused to make the advance, but agreed 
to supply Gunder Abrahamsen with money for 
necessaries for the ship, provided they could get 
security for such advance. To this Abrahamsen 
agreed, and an agreement was drawn up on the 
23rd March, by which it was agreed that, in con- 
sideration of the plaintiffs advancing an amount 
of about 6007. * for necessaries supplied to and 
for the use of the barque Heinrich Bjorn," 
Abrahamsen undertook to return the amount 
advanced, with interest and all charges, on the 
return of the vessel from her then voyage. 

This agreement is set outin full in the judgment 
of the court. 

The sum required for the disbursement of the 
ship for its outward voyage was estimated at 
3502, Instead of paying 3501. of the debt due 
from Abrahamsen to the plaintiffs, and the plain- 
tiffs advancing that sum to Abrahamsen for the 
purchase of necessaries, it was agreed tiat this 
amount should be settled in account between them 
as though this had been done by the plaintiffs 
handing Abrahamsen a cheque for 350L. as for 
necessaries, which he immediately returned to the 
plaintiffs in discharge of so much of the debt due 
from him to them. 

The Heinrich Bjorn was subsequently sold to 
the defendants in this action, who had knowledge 
of the plaintiffs’ claims. 


May 6,8, 19, June 13 and 26.— Myburgh, Q.C. and 
Pike for the appellants, the defendants.—On the 
facts the defendants are entitled to judgment. 
It is also submitted that in law the plaintiffs have 
no cause of action against the res in the hands of 
the defendants. Notwithstanding the decision of 
Dr. Lushington in The Ella A. Clark (8 L. T. Rep. 
N. S. 119; Br. & Lush. 32; 1 Mar. Law Cas. 
O. S. 325), that 3 & 4 Vict. c. 65, s. 6, gave a 
maritime lien in respect of necessaries supplied 
to a foreign ship, it is snbmitted that there are 
good and sufficient reasons why this court should 
overrule that decision. Prior to 1840 the Admi- 
ralty Court had been prohibited from exercising 
jurisdiction over necessaries. The 3 & 4 Vict. 
c. 65, s. 6, was passed to give the Admiralty 
Court the same jurisdiction over necessaries as 
the common law courts possessed, the only differ- 
ence being that the plaintiff in the Admiralty 
Court was allowed to enforce his remedy by 
seizure of the ship, There are no express words 
in the Act creating a maritime lien, and in their 
absence it is submitted that the Legislature never 
contemplated the creation of so important a 
right in favour of the material man. Though 
Dr. Lushington decided in The Ella A. Clark 
(ubi sup.) that the 3 & 4 Vict. c. 65, s. 6, did 
create & maritime lien, it is yet to be noticed 
that on the several occasions when this question 
came before him, he entertained very different 
opinions : 

The Alexander, 1 W. Rob. 288; 1 N. of Cas. 188; 

The Ocean, 2 W. Rob. 368; 

The West Friesland, Swa. 454; 

The Gustaf, 6 L. T. Rep. N. S. 660; Lush, 506; 1 
Mar. Law Cas. O. S. 230; 

The Ella A. Clark (ubi sup.) ; 

The Pacific, 10 L. T. Rep. N. S. 541; Br. & Lush. 
243; 2 Mar. Law Cas. O. S. 21. 


ltis true that there are passages in judgments of 


the Privy Council approving of Dr. Lushington’s 
decision in The Ella A. Clark (ubi sup.), but these | 


at the best are dicta, which this court should not 
follow : 

The Two Ellens, 26 L. T. Rep. N. S. 1; L. Rep. 4 

P. C. 161; 1 Asp. Mar. Law Ceas. 208; 
The Rio Tinto, 5 Asp. Mar. Law Cas. 224; 9 App. 
Cas, 356; 50 L. T. Rep. N. S. 461. 

The reasoning of Dr. Lushington's decision in 
The Ella A. Olark (ubi sup.) is founded on the 
fallacious assumption that where a proceeding in 
rem is given a maritime lien is created. This 
assumption was subsequently rejected by Dr, 
Lushington himself and other learned judges : 

The Pacific (ubi sup.) ; 

The Gustaf, (ubi sup.) ; 

The Two Ellens (ubi sup.). 
It has been held that no maritime lien is created 
by sect. 5 of the Admiralty Court Act 1861, 
which gave the Admiralty Court jurisdiction over 
necessaries supplied to a British ship, and it is 
submitted that this and the earlier Act giving 
jurisdiction over necessarics supplied to a foreign 
ship are in pari materia and should be construed 
alike. Secondly, assuming the court to be of 
opinion that 3 & 4 Vict. c. 65, s. 6, did create a 
maritime lien, it is submitted that, inasmuch as 
the goods were supplied to the managing owner 
in this country, they were not “ necessaries ” 
within the proper meaning of the word, and there- 
fore no maritime lien attached to the ship. The 
word “necessaries” implies necessity, which does 
not exist if the owner is present when the goods 
are supplied. It being the duty of the master to 
take the ship back to the owner, he must “ neces- 
sarily” buy materials for that purpose. If an 
owner is devoid of funds he can always sell the 
ship, whereas a master cannot : 

The Sophie, 1 W. Rob. 369 ; 

The Albert Crosby, L. Rep. 3 Ad. & Koc. 37 ; 

Jonson v. Shippen, Raym. 982 ; 

The Duke of Bedford, 2 Hagg. 294 ; 

The Helgoland, Swa. 491 ; 

The St. Yago de Cuba, 9 Wheat. 409; 

praying e United States Admiralty Practice, pp. 
The mere fact of the agreement between Abra- 
hamsen and Messrs. Northcote speaking of the 
advance being made “for necessaries supplied to 
and for the use of my barquo Heinrich Bjorn” is 
not by itself sufficient, it the plaintiff fails to 
prove that the money was in fact expended in 
necessaries : 

Gwion v. Trask, 8 W. R. 266; 29 L. J. 337, Ch. ; 

Greens y. Briggs, 6 Hare, 395 ; 

The Helena Sophia, 3 W. Rob. 265. 

Hall, Q.O. and Dr. Raikes for the respondents, 
the plaintiffs.—In the absence of strong reasons, 
the court should not overrule the decision of Dr. 
Lusbington in The Ella A. Clark (ubi sup.), that 
9 & 4 Vict. c. 65, s. 6, created a maritime lien, & 
decision which has been acted upon for over 
twenty years, and also approved of by the Privy 
Council on several occasions. That no maritime 
lien is given by the Admiralty Court Act 1861, 
8. 5, supports the respondents’ contention, that 
Act applying only to necessaries supplied to a 
British ship, in which case the material man bas 
other remedies than those given by a maritime 
lien. Where a proceeding in rem is given, it is to 
be presumed, in the absence of reasons to tho 
contrary, that the Legislature meant to create a 
maritime lien: 

The Bold Buccleugh, 7 Moo. P. C. 267; 
The Alexander, 1 W. Rob. 288; 1 N. of Cas. 188. 
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Although the Admiralty Court was prohibited | The reserving of personal liability does not invali- 


from exercising jurisdiction over claims for neces- 
saries, it is to be noticed that in the cases in which 
prohibition was grauted the necessaries were sup- 
plied on Jand and not on the high seas. There is, 
therefore, no decision which decides that prior to 
1840 the Admiralty Court had not jurisdiction 
over necessaries supplied on the high seas, and 
that no maritime lien existed under such circum- 
stances. It may, therefore, have been the inten- 
tion of the Legislature tocreate a maritime lien 
in respect of necessaries supplied on land, just as 
it created a maritime lien in the case of damage 
or salvage * within the body of a county." There 
is wo English authority drawing a distinction 
between goods supplied to a master and goods 
supplied to an owner, whereas there are several 
American cases in which it has been decided that, 
provided the owner is devoid of personal credit, a 
necessaries action will lie: 

St. Yago de Cuba, 9 Wheaton, 409; 

Thomas v. Osborn, 19 How, 22 ; 

The James Guy, 1 Ben. 112; 

The Nestor, 1 Sumn. 73, 81 ; 

The Grapeshot, 9 Wall. 140 ; 

The Kalorama, 10 Wall. 204. 
It seems unreasonable that the master, who is 
only the agent, should beable to create a maritime 
lien, and that the owner, the master’s principal, 
should not be able to do so: 

The Riga, L. Rep. 3 A. & E. 516; 1 Asp. Mar. Law 

Cas. 246 ; 26 L. T. Rep. N. S. 202; 

Steinbank v. Shepard, 22 L. J. 341, Ex. ; 

Ladbroke v. Cricket, 2 T. Rep. 649. 
Even if no maritime lien attached, yet, as the de- 
fendants were purchasers with notice of the plain- 
tiffs' claim, the plaintiffs have & charge upon the 
ship which entitles them to proceed in rem. It 
is also submitted that the agreement amounts to 
a bottomry bond, and should be treated as such. 

Myburgh, Q.C. in reply. 

Dec. 20—The Court baviog doubts as to 
whether or not the agreement entered into 
between the plaintiffs and Abrahamsen con- 
stituted a bottomry bond, counsel were heard on 
this point. 

Myburgh, Q.C. for the defendants.—The agree- 
ment does not purport to be a bottomry bond, 
and it was never 80 intended. The agreement by 
its terms excludes all maritime risk. The lender 
has an alternative security. In the event of the 
return of the ship from her voyage he is to look 
to the borrower for repayment; if she is lost on 
the voyage he has a charge upon the policies of 
insurance. No maritime interest is provided for. 
In the absence of the above necessary incidents 
of a bottomry bond, the agreement cannot be 
treated as a bottomry bond: 

The Atlas, 2 Hagg. 48 : 
The Emancipation, 1 W. Rob. 124; 
Steinbank v. Shepard, 22 L.J. 941, Ex. 

Hall, Q.C. for the plaintifi—The agreement 
entered into between the plaintiffs and Abraham- 
sen contains all the essentials of a bottomry bond. 
The agreement to repay the sum lent is condi- 
tional “on the return of the said barque Heinrich 
Bjorn from her present voyage." Itis not neces- 
sary that a maritime premium should be expressly 
gtated : 


The Empusa, 4l L. T. Rep. N. 8.383; 5 P. Div. 6; 
4 Asp. Mar. Law Cas. 185; 
The Mary Ann, L. Rop.1 A. & E. 14. 


date the bond : 

The Nelson, 1 Hagg. 177 ; 

The Zodiac, 1 Hagg. 920. 
The form of a bottomry bond is immaterial pro- 
vided its purport is clear: 


The Kennersley Castle, 3 Hagg. 7 ; 


An owner can bottomry as well as a master. 
Prior to the legislation relating to mortgaging 
ships it was a very usual way for an owner to 
raise money. This is shown by reference to 19 
Geo. 2, c. 37, 8. 5, which prohibited the owner from 
so doing under certain circumstances : 

The Dante, 4 N. of Cas. 408 ; 

The Duke of Bedford, 2 Hagg. 294; 

The Barbara, 4 Ch. Rob.2; 

The Draco, 2 Sumn, (Amer.) 156. 

Myburgh, Q.C., in reply. cited 
The Royal Arch, Swa. 269. 
Cur. adv. vult. 


Feb. 14, 1885.—The judgment of the court was 
delivered by 

Fry, L.J.—On the 28rd March 1882 Gunder 
Abrahamsen was the owner of five sixth shares 
in the Norwegian ship Heinrich Bjorn, and 
was the managing owner of the ship, which was 
then lying in Liverpool under the care of Messrs. 
Brodersen, Vaughan, and Co.,shipbrokers there. 
Shortly before this date, viz., on the 10th March, 
a charter-party of this ship from Liverpool to 
Tabaxo and back to Liverpool had been negotiated 
by the plaintiffs, Messrs. Northcote, who were 
shipbrokers of London, aud who had for years 
acted for Abrahamsen. On the 23rd March 1882 
Abrahamsen, baving come from Norway to 
London, entered intoa transaction with the plain- 
tiffs in & memorandum of agreement signed by 
Abrabamsen, which was as follows: * Iu conside- 
ration of C. and C. J. Northcote advancing me, 
Gunder Abrahamsen, by cash or acceptance, an 
amount of about 600L, say six hundred pounds 
British sterling, for necessaries supplied to and 
for the use of my barque Heinrich Bjorn of Kra- 
geroe, Norway, I hereby undertake to return them 
the whole amount so advanced me, with interest 
and ull charges, on the return of the said barque 
Heinrich Bjorn from her present voyage as con- 
cluded for me by C. and C. J. Northcote, as per 
charter-party dated the 10th March 1882. I 
hereby declare that I, Gunder Abrabamsen, am 
sole managing owner of the said Heinrich Bjorn, 
and that the only part owner with me in her is 
the present master, J. Boe, who owns one-sixth, 
say one-sixth, share. C. and C. J. Northcote are 
also authorised by me to cover the said amount 
advanced me by insurance on ship, &c, out and 
home, at my cost. This insurance to be effected 
either here or in Norway.” It appears from the 
evidence tendered by the plaintiffs in this case 
that Abrabamsen, shortly atter the transaction in 
question, wont into liqnidation, and that the five- 
sixths of the vessel belonging to his estate were, 
prior to the commencement of this action, sold to 
Nativig, Aaldborg, and others, who are there- 
fore amongst the defendants in the present 
proceedings. 

The question in this action is, whether the 
present owners can be effected with liability under 
the contract of the 23rd March 1882, and as they 
were not parties to that transaction they can only 
be so affected if the contract in question created 
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a charge upon the ship which they purchased. | respondents. 


The case was commenced and continued down to 
the hearing as a cause for necessaries, without any 
suggestion thai the contract in question was a 
contract of bottomry, and apparently on the hypo- 
thesis that a contract for the supply of necessaries 
created a maritime lien. Thesame view seems to 
have been acted upon by both parties at the trial, 
and we do not find that the learned judge sattention 
was drawn to the inquiry whether that view of 
the nature of a contract for necessaries was 
correct, nor to the question whether the contract 
could be considered as, or was in fact,a contract 
of bottomry. On the contrary, the questions 
raised at the trial, and ihe questions on which 
therefore evidence was given, appear to us to 
have been, first, whether the contract produced 
was a bond fide contract, or whether, as the 
defendants alleged, it was a scheme for charging 
on the ship the private debts of the part owner; 
and, secondly, whether the plaintiffs’ claim for 
necessaries was or was not too large. When, 
however, the case came before us on appeal, the 
point was raised whether a contract for neces- 
saries does, by the law of England, create a 
maritime lien, and this question was accordingly 
argued before us at length; aud at a later stage 
the further question whether the contract sued 
on was not in truth a bottomry contract was 
raised, and argued before us by one counsel on 
each side. We will approach these questiona in 
the opposite order to than in which they were 
argued. Both sides have more or less relied on 
the parol evidence given in this case as to the 
true result of the contract. We entertain grave 
doubts whether the evidence can be relied upon 
for that purpose. We think that it was per- 
fectly admissible on the issue before the learned 
President, viz., whether the contract was a fraud 
or noti; but we think that it is not admissible to 
qualify or show tho real relation of the parties to 
a written agreement. Taking the contract, then, 
as expressed in the written document signed by 
Abrahamsen, it must be inquired whether it 
charges the ship, aud whether the lender assumes 
the maritime risk. It appears to us that the 
contract creates no charge upon the ship. On 
the contrary, the security taken is of an alterna- 
tive kind; in the event of the return of the ship 
from her present voyage, the lender is to look 
to the borrower personally, and to enforce the 
liability created by the words “I hereby under- 
take." In the event of the ship being lost on her 
voyage, the lender is to look to the equitable 
charge on the policies which is created by the 
authority given to the lenders to insure the ship 
at the cost of the borrower. For the same reason 
it appears to us that the lender does not take the 
maritime risk. On the contrary, he takes a 
contract which gives bim an alternative security, 
excluding all risk at all. This is not, as it appears 
to us, one of those cases in which the parties, 
having previously intended to create a bottomry 
contract, have erred in some particular, in which 
case the court may reject the erroneous particular. 
On the contrary, the notion of bottomry was 
absent from the minds of all the parties. The 
evidence is not addressed to it. It is nob men- 
tioned in the written document, in the pleadings 
or in the judgment of the learned President, or in 
the arguments before us, till some observations on 
it fell from the learned junior counsel for the | 


We therefore feel bound to conclude 
that the contract in question was not a contract 
of bottomry. 

The question therefore arises, does a contract 
entered into with a managing part owner for 
the loan of money to be laid out in neces- 
saries for a ship create a maritime lien? It 
is, we think, clear that such a loan places the 
lender in the same position as the person who has 
actually supplied the necessaries to a ship. Before 
the passing of the statute 3 & 4 Vict. c. 65, no 
such lien was recognised by the law of England. 
This point was fully discussed in a passage in 
Abbott on Shipping, which has often been referred 
to, and the conclusion arrived at by the learned 
writer is beyond doubt a correct statement both 
of the civil law and of the old law of England on 
the point. “Every man,” says the learned Chiof 
Justice (Abbott on Shipping, 5th edit. pp. 108, 
109), “ who had repaired or fitted out a ship, or 
lent money to be employed in those services, had 
by the law of Rome, and still possesses in those 
nations which have adopted the civil law as the 
basis of their jurisprudence, a privilege or right 
of payment in preference to other creditors, upon 
the value of the ship itself, without any instrument 
of bypothecation or any express contract cr agree- 
ment subjecting the ship to sucha claim. This 
privilege exists in France not only while the ship 
remains in the possession of the owner, but even 
after a sale to a third person for some period of 
time. It appears," he adds, “that the law of 
Hngland has not adopted this rule of the civil law 
with regard to repairs and necessaries furnished 
herein England. A shipwright, indeed, who has 
taken ship into his own possession to repair it, 
may not be bound to part with the possession 
until he is paid for the repairs, any more than a 
tailor, smith, or other artificer, in regard to the 
object of his particular trade, unless there beu 
special agreement to give credit for a certain 
period, or such an usage in tho trado as is equiva- 
lent to a special agreement. But a shipwright 
who has once parted with the possession of the 
ship, or has worked upon it without takiug pos- 
Session, and a tradesman who has provided ropes, 
sails, provisions, or other necessaries for a ship, 
are not by the law of England preferred to other 
creditors, nor have any particular claim or 
lien upon the ship itseli for the recovery of their 
demands.” In the case of The Neptune (3 Knapp 
P. ©. ©. 94), decided by the Privy Council in 
1835, not only was the law as laid down by Lord 
lenterden accepted as governing the case ot 
material men suing in rem, but as carrying with 
it the further conclusion that material men have no 
lien on the proceeds of a ship sold under a decree of 
the court for the payment of seamen’s wages." 
“This decision," says Dr. Lushington, in The 
Pacific (Dr. & Lush, 245), “ took away the last 
vestige of Admiralty jurisdiction in the case of 
necessaries ; and from that date till the recent 
Statutes the material man had no locus standi 
whatever in the Admiralty Court.” The next 
inquiry, therefore, is whether the Legislature of 
the present reign has created a lien on the ship 
in favour of material men which did not previously 
exist. By the3 & 4 Vict. c. 65. s. 6, passed in the 
year 1840, it was enacted “that the High Court of 
Admiralty shall bave jurisdiction to decide all 
claims and demands whatsoever in the nature of 
Salvage for services rendered to, or damage re- 
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ceived by any ship or seagoing vessel, or in the 
nature of towage, or for necessaries supplied to 
any foreign ship or seagoing vessel, and to 
enforce the payment thereof, whether such ship 
or vessel may have been within the body of a 
county or upon the high seas at the time when 
the services were rendered or damage received 
or necessaries furnished in respect of which such 
claim is made." "This clause gives the Admiralty 
jurisdiction in respect of four kinds of claim: 
(1) For salvage services rendered to any ship; 
(2) for damage received by any ship; (3) for 
towage services rendered 5o any foreign ship (a); 
(4) for necessaries supplied to any foreign ship; 
and in order to understand the operation of the 
clause it seems necessary to inquire how the law 
stood with reference to these claims before the 
statute was passed. Shortly, that law was as 
follows: that ever since the 13 Rich. 2, c. 5, the 
judges of the Admiralty Court were restrained 
from “meddling of anything done within the 
realm,” and were confined to things done upon 
the high sea; so that whilst in respect of salvage 
services rendered and damage done by collision 
on the high seas it recognised a maritime lien 
in favour of the person rendering the services or 
sustaining the damage, it had no jurisdiction 
whatever where the services were rendered or 
damage done within the body of a county; that 
as regards towage, which was only then coming 
into use, the court had no jurisdiction whatever 
(per Dr. Lushington, The Wataga, Swabey, 167) ; 
that as regards necessaries supplied to a foreiga 
ship the court bad no jurisdiction at all; and that 
in no case had the Hnglish law recognised the 
supply of necessaries or the doing of repairs as 
constituting a maritime Jien. Such being the 
position of the law with regard to these several 
claims, the clause just read gives the Court of 
Admiralty jurisdiction with regard to all of them, 
whether the ship in question was within the body 
of a county or upon the high seas; but the clause 
is silent as to the nature of the jurisdiction, and 
words simply giving jurisdiction do not seem ap- 
propriate or adequate to the creation of so im- 
portant a right as that conferred by a maritime 
lien, a right towards which the law of England 
was less friendly than the law of Rome and of the 
countries which have adopted the civil law. It 
has been suggested that the way in which neces- 
saries are associated with salvage and damage 
implies an intention to give in respect of neces- 
saries the same lien as existed in respect of 
salvage; but the argument is not satisfactory, 
especially when it is observed (1) that neces- 
saries are more closely associated with towage, 
which give no lien, than with salvage or 
damage : (2) that the 4th section of the same Act 
gave the court jurisdiction to decide all questions 
of salvage, damage, wages, or bottomry ; and that 
this was so far from creating a lien in favour of 
a master’s wages, though the word wages is closely 


(a) The learned judge here seems to assume that the 
jurisdiction conferred by the statute is limited to 
towage services rendered to foreign ships. However, 
on reference to the words of the section it would seem 
that the jurisdiction is in respect of claims for towaye 
to any ship, either British or foreign, whether she be 
within the body of a county or upon the high sess. 
This appears to be an extension of the ancient jurisdic- 
tion exercised by the Admiralty Court over claims for 
towage services rendered on the high seas : (of. Williams 
and Bruce’s Admiralty Practice, 152).—ED. 


| associated with claims protected by maritime 


liens, that the Legislature subsequently inter- 
pose to give a master this lien. Indeed, it is 
difficult to suppose that, if the Legislature had 
intended to create a maritime lien, it would not 
have done so in express words. When, as on two 
occasions during this reiga it has been the case, 
the Legislatare has been minded to create a mari- 
time lien in favour of a master’s wages, it has done 
so by express words. Thus, by the statute 7 & 8 
Vict. c. 119, s. 16, it was enacted that all the 
rights, liens, privileges, and remedies (save such 
remedies as are against a master himself) which 
by that Act, or by any law, statute, custom, or 
usage, belonged to any seaman not being » master 
mariner, in respect to the recovery of his wages, 
should, in the case of tae bankruptey or insol- 
vency of the owner of the ship, also belong and be 
extended to master mariners in respect to the 
recovery of wages due to them from the owner 
of any ship belonging to any of Her Majesty’s 
subjects. And almost precisely similar words, 
omitting those relating to the bankruptcy 
or insolvency of the owner, are found in 
the Merchant Shipping Act 1854, s. 191. But 
how and iu what manner was the new juris- 
diction thus given to the Admiralty Court by the 
Statute of 1840 to be exercised? "The answer is, 
that it must be exercised in the manner familiar 
to the Court of Admiralty and to all courts 
regulated by the civil law, either by an arrest of 
the person of the defendant if within the realm, 
or by the arrest of all personal property of the 
defendant within the realm whether the ship in 
question or any other chattel, or by proceedings 
against the real property of the defendant within 
the realm: (T'he Charkieh, L. Rep. 4 Ad. & Ecol. 
59, 91; I'he Alexander, 1 W. Rob. 294)" But if 
the material man may thus arrest the property 
to enforce his claim, bow does his claim differ from 
a maritime lien P The answer is, that a maritime 
lien arises the moment the event occurs which 
creates it; the proceeding in rem, which perfects 
the inchoate right, relates back to the period when 
it first attached. “The maritime lien travels 
with the thing into whosesoever possession it may 
come” (The Bold Buccleugh, ubi sup.), and the 
arrest can extend only to the ship subject to the 
lien. But, on the contrary, the arrest of a vessel 
under the statute is only one of several possible 
alternative proceedings ad fundandam jurisdic- 
tionem. It creates no right in the ship or against 
the ship at any time before the arrest; it has no 
relation back to any earlier period; it is avail- 
able only against the property of the person who 
owes the debt for necessaries, and the arrest need 
not be of the ship in question, but may be of any 
property of the defendant within the realm. The 
two proceedings therefore, though approaching 
one another in form, are different in substance. 
In the one case the arrest is to give effect toa 
pre-existent lien; in the other the arrest is only 
one of several alternative modes of procedure, 
because, to use the language of Dr. Lushington 
in The Volant (ubi sup.), “it offers the greatest 
security for obtaining substantial justice in fur- 
nishing & security tor prompt and immediate 
payment.” 

We shall now inquire how far the authorities 
are consonant with the conclusion that the 
statute 3 & 4 Vict. c. 65, 8. 6, gave no maritime 
lien to the material man. For if on examining 
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them ıt should appear that any clear course 
of decision or practice had arisen in favour 
of such a lien, we should be very unwilling to 
disturb it. The first contested case which came 
before the courts on the statute of 1840 was the 
case of The Alexander (ubi sup.), in Nov. 
1841, where the question mooted was whether 
the Act gave a remedy in favour of persons 
who had supplied necessaries before the Act came 
Into operation. In the course of his discussion of 
that question Dr. Lushington said: “The statute 
does not create alien upon the vessel atall ; thedebt 
has no foundation upon the statute. The effect of 
the statute is expressly declared in the 6th section 
in these terms: ‘That the Court of Admiralty 
shall have jurisdiction to decide all claims and 
demands whatever for necessaries supplied to any 
foreign ship or seagoing vessel, and to enforce 
the payment thereof.’ The statute, therefore, 
simply confers upon the court a jurisdiction to be 
employed in every lawful mode which the court 
has the power to exercise for enforcing the pay- 
ment ; it might be by arresting the person of the 
owner if he were resident bere, or by arresting the 
property in case a necessity occurred." Thesame 
case came before the court in March 1882, when 
Dr. Lushington observed “that when the recent 
statute conferred upon this court a jurisdiction in 
these matters, or rather perhaps revived an ancient 
jurisdiction long prohibited, it never was nor 
could be intended to alter the law, but merely to 
give a new remedy which was rendered necessary 
in the peculiar case of foreign ships.” It is per- 
haps scarcely to be doubted that the jurisdiction 
givenbythestatute was a new oneand not an old one 
revived, for the jurisdiction formerly asserted was 
of course prohibited on the ground that it did not 
exist. In 1845 the case of The Ocean (2 W. Rob. 
368) came before the same learned judge, and the 
point decided was, that articles supplied for the 
equipment of a vessel building in a foreign dock- 
yard were not necessaries within the statute in 
question. But in the course of the judgment the 
learned judge made these observations: “ Before 
the statute was passed all claims for salvage and 
all questions of damage, as well as demands for 
towage services where the transaction took place 
within the body of a county, were cognizable in 
the courts of common law alone. If this court had 
proceeded to adjudicate in the matter it would 
have been subjected to m prohibition. For the 
convenience of parties who might so render ser- 
vices or receive damage it was deemed expedient 
to restore the ancient jurisdiction of the Court 
of Admiralty;" 4e, it we rightly read the 
learned judge iu cases arising within the body 
ofacounty. In The Flecha (1 Sp. Eccl. & Adm. 
438, July 1854) Dr. Lushington said that 
not the least important amongst the reasons for 
the passing of the section of the statute in ques- 
tion “ was that the law of this country might in 
that respect be assimilated to the general law of 
the maritime states of Europe,” which is the 
first statement that we have been able to find 
from the lips of this learned judge which at all 
tends towards the conclusion that the material 
men would acquire a lien under the statute. In 
1859 Dr. Lushington, however, further departed 
from his view that the statute created no mari- 
time lien in favour of the material men. In The 
West Friesland (Swa. 454), which was a cause of 
necessaries brought by the matorial men against 
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the subsequent purchasers of the ship, Dr. Lush- 
ington said that the purchaser of a ship takes 
subject to liens, and pronounced for the plaintiffs. 
This case went to the Privy Council, and there 
the court observing that important questions of 
Jaw bad been raised in the argument expressed 
no opinion upon them, but reversed the decision 
of the Admiralty Court on the facta of the case, 
holding that the material men failed to raise a 
case on those facts. This case, therefore, comes to 
nothing as an authority on the point in question; 
and whatever may have been the exact nature of 
Dr. Lushington’s decision in that case, he seems 
to have soon reverted to his early view, for in the 
year 1862, in the case of The Gustaf (Lush. 508), 
Dr. Lushingtonin his judgment said : “ Claims for 
necessaries moreover do not possess ab origine a 
lien; but carry only a statutory remedy against 
the res, which is essentially different.” In tho 
year 1861 was passed the statute 24 Vict. c. 10, 
of which the 5th section, omitting an immaterial 
proviso, is as follows: “ The High Court of Admi- 
ralty shall have jurisdiction over any claim for 
necessaries supplied to any ship elsewhere than in 
tbe port to which the ship belongs, unless it is 
shown to the satisfaction of the court that at the 
time of the institution of the cause avy owner or 
part owner of the ship is domiciled in England 


or Wales.” By sect. 35 of the same Act it was 
declared that “the jurisdiction conferred by 
this Act on the High Court of Admiralty 


may be exercised either by proceedings in 
rem or by proceedings in personam." It 
is evident that the 5th section of this Act is 
closely connected with the enactment which has 
been under discussion hitherto, and the view 
which it will be seen was adoped by Dr. Lushipg- 
ton that these two statutes were in pari materia 
appears to us to be well founded. In the year 
1863 the case of The Ella A. Clark (ubi sup.) came 
before Dr. Lushington on a question arising on 
the statute 3 & 4 Vict. c. 65, where the learned 
judge held that, a claim for necessaries supplied 
to a foreign ship might beenforced hy proceedings 
in rem under the statute notwithstanding a sub- 
sequent and bond fide transfer to a British owner. 
“When the Legislature thought fit,” said the 
learned judge, “ to put masters’ wages on the same 
footing as seamen’s wages they did, as relates to 
this court, constitute masters’ wages a maritime 
lien, and looking through the several recent 
statutes I am led to the general conclusion that 
when the Legislature has appointed the proceed- 
ing in rem they intended to give the same remedy 
as heretofore was in use in this court in the 
administration of justice in the cases of maritime 
lien, though no express words may be used to that 
effect." "This language of the learned judge is 
perbaps not absolutely free from ambiguity, 
because it refers to remedy only and not to 
rights; but the decision resta upon the proposi- 
tion that wherever the Legislature had by recent 
legislation given a proceeding in rem there it had 
created a maritime lien. It ia remarkable that the 
distinction between the language of the Legis- 
lature when it gave a maritime lien to the master 
for his wages and when it gave a proceeding in 
reapect of necessaries did not attract the notice of 
the learned judge. In the following year 1864 
arose the case of The Pacific (ubi sup.). There the 
plaintiff sued the vessel, which was a British ship, 
for necessaries supplied, and the defendants, who 
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were mortgagees, intervened. The case therefore | Lushington in the case of The Pacific, and 


2rose under the statute of 1861, but Dr. Lushing- 
ton reviewed the whole law on the subject, in a 
judgment of which the following are material por- 
tions: “The decision of the Privy Council in the 
ease of The Neptune (3 Knapp. 94), given in 
the year 1835, took away the last vestige of 
Admiralty jurisdiction in the case of necessaries, 
and from tbat date till the recent statutes the 
material man had no locus standi whatever in the 
Admiralty Court. His only remedy was in the 
common law courts ; and there, unlike the mort- 
gagee, he could proceed only against the 
shipowner, not against the ship. This state 
of things was altered by 3 & 4 Vict. 
c. 65, s. 6, which gave the court jurisdiction 
over claims for necessaries supplied to a foreign 
ship; but that statute not applying to British 
ships, the 24 Vict. c. 10, s. 5, gave jurisdiction 
over claims for necessaries supplied to any ship 
subject to two provisoes, viz. that the supply 


should have been made elsewhere than in the port’ 


to which the ship belongs, and tbat at the date 
of the institution of the suit the shipowner should 
not be domiciled in this country. These enact- 
ments may seem diverse, but the reason for them 
is plain and uniform. Against the foreign vessels 
&real nction is given to tho material man in all 
cases, because the owner is assumed to be beyond 
the jurisdiction; and itis also denied against a 
British vessel in case the necessaries have heen 
suppliedin the home port, because the presumption 
is that the supply was made upon the personal 
credit of the owner, who would there be known 
and trusted. In short, the remedy against the ship 
is given only where & personal action against the 
owner would be fruitless; and not even then 
where the supply is to be assumed to have been 
made on his personal credit. The material man, 
therefore, by the mere fact of his supplying 
necessaries, in no case obtains the ship as a se- 
curity until he institutes his suit in this court; 
and in the cage of a British ship like the present 
he may never obtain it at all if by reason of the 
owner having a domicil in this country the suit 
cannot be instituted. This, I think, shows that 
the material man has nota maritime lien, for a 
maritime lien accrues from the instant of the 
circumstances creating it, and not from the date 
of the intervention of the court.” Iu The Trouba- 
dour (1 A, & E. 302; 16 L. T. Rep. N. S. 156; 2 
Mar. Law Cas, O. S. 475) a case of necessaries 
against a British ship, which occurred in 1866, 
Dr. Lushington followed his decision in The Paciflc 
and reasserted that until institution of suit a 
necessaries man has no claim upon the vessel. In 
1871, in The Two Ellens (ubi sup.), Sir Robert 
Phillimore had to determine whether, as the law 
then and now stands, the material man has a 
maritime lien upon a British ship under the 
statute of 1861; and ufter reviewing several of the 
decisions of Dr. Lushington, he expressed his 
inability to acquiesce in the reasoning on which 
the judgment in The Pacific (ubi sup.) was founded, 
or to reconcile that reasoning with the judgment 
in The Ella A. Clarke (ubi sup.) “The two 
statutes ought,” he said, “ I should have ventured 
to think, to be construed as being in pari materid.” 
He further said that he should have thought that 
in the case of material men there was an 
inchoate lien before the institution of the suit, 
but nevertheless he determined to follow Dr. 


held that there was no such lien. This case 
was naturally carried to the Privy Council, 
when the decision of the court below to the 
effect that no maritime lien was created by the 
statute of 1861 against a British ship, was 
upheld. In the course of the judgment, which 
was delivered by Mellish, L.J., he, after referring 
to the statute of 1840, said: “ In the construction 
of this section, it has been held in several cases 
in the Court of Admiralty that there is a mari- 
time lien in the case of supplies and necessaries 
furnished to a foreign ship; and their Lordships 
do not mean to intimate any doubts as to 
the validity of those derisions, but they are of 
opinion that those decisions may be supported 
upon the ground that, though it is perfectly true 
that the only words used in the section are 
‘that the High Court of Admiralty shall have 
jurisdiction'—which words seem hardly saffi- 
cient in themselves to create a maritime lien— 
yet, looking at the subject-matter to which that 
section relates, it appears designed to enlarge 
the jurisdiction which the Court of Admiralty 
already had in matters forming the subject of a 
maritime lien. These are strong grounds for 
holding that, as respects salvage, and as respects 
collision, which already gave a maritime lien 
when they occurred on the high seas, it was 
intended that they should also, when they 
occurred in the body of a county, equally give 
a maritime lien; " and that being so as to 
salvage and collision, it might be well said that 
‘necessaries’ immediately following it was in- 
tended that the same rule should apply in the 
case of necessaries.” If this were really a 
decision on the point in question, it would 
no doubt be of the last importance; but to us 
it appears that the court merely suggested a 
distinction between the two statutes which 
rendered, in their opinion, a decision on the 
later enactment not conclusive on the earlier 
one. In the case of The Pieve Superiore 
(L. Rep. 5 P. C. 482; 2 Asp. Mar. Law Cas. 
319; 30 L. T. Rep. N. S. 887) in 1874, 
the Privy Council again accepted the view that 
sect. 6 of the Act of 1861 did not confer any 
maritime lien, for the reasons given in the case of 
The Two Ellens (ubi sup.). 

The result of this long catena of authorities 
is hardly satisfactory. 1t shows that for several 
years Dr. Lushington repelled the notion that 
the statute of 1840 created any maritime lien 
in favour of a material man; it shows that 
in one or more cases he admitted the oppo- 
site view, but that at a yeb later date he 
reverted to the earlier conclusion, and that 
in the one case, that of The Ella A. Olarke, 
in which he formally decided in favour of the 
lien, he did so on a principle of construction, 
namely, that when the Legislature gaye a pro- 
ceeding in rem then it created a maritime lien; 
and that this principle was rejected by the 
learned judge himself in the next case of The 
Pacific, and by the Privy Council in the case of 
The Two Ellens. It appears to us that upon the 
whole the current of authorities is against the 
existence of the lien. But the most important 
result, in our opinion, is the negative one that 
there has been no settled or uniform current of 
authority or of practice in the Admiralty Court 
in favour of the lien, and that the question is 
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therefore properly open for decision on principle. | out ofthe jurisdiction, which had been referred 


in our opinion, the two statutes of 1840 and | by Smith, J 


1861 ought (notwithstanding the observation of 
Mellish, L.J. in The Two Ellens) to be construed 
as ?n pari materia, and we think that the decision 
of the Privy Councilin that caselends confirma- 
tion to the conclusion at which we arrive, namely, 
that whilst the statute of 1840 has enabled the 
material man to enforce his claim in the 
Admiralty Court, and as one means of relief has 
given him a right to arrest the ship, it bas given 
him no maritime lien, and consequently no right 
against the ship till action brought. It does not 
appear to us probable that the Legislature, whilst 
giving a remedy against both foreign and British 
ships, should have created a lien in the one case 
which it did not create in the other. To hold 
that the remedies are alike in the two cases is, we 
think, more consistent with international comity 
than an opposite decision would be. Mr. Hall 
suggested that, if there was no maritime lien, 
nevertheless the defendants in the present case 
were purchasers with notice of the plaintiffs’ 
claim. But whilst notice of an equitable lien 
affects a purchaser of the legal estate, notice of a 
mere personal claim against the vendor has no 
such effect, and it appears to us that there is no 
pretence for contending that the supply of neces- 
saries creates any equitable lien against the ship. 
This argument, which indeed Mr. Hall did not 
press upon us, is untenable. Our conclusion is, 
that the appeal must be allowed and the plaintiffs’ 
action dismissed with costs here and in the court 
below. I have the authority of the Master of the 
Rolls for saying that, though he concurs in the 
earlier part of the judgment with difficulty, he 
approves without qualification of the latter part 
of it, viz., that portion relating to the question of 
maritime lien. 

Solicitors for the plaintiffs, Hollams, Son, and 
Coward. 

Solicitors for the defendants, Plews, Irvine, and 
Hodges. 


HIGH COURT OF JUSTICE. 


QUEEN’S BENCH DIVISION. 
Friday, April 17, 1885. 
(Before Mantsry and Lores, JJ.) 
Tue STEAMSHIP THANEMORE LIMITED v. 
THOMPSON AND OTHERS. (a) 


Practice—Service out of the jurisdiction—Action 
against underwriters — Co-defendants served 
within the jurisdiction—Order XI., v. 1 (g) 


The plaintiff brought his action in England on a 
policy of marine insurance a gainst several under- 
writers. He served his writ of summons on two 
of the underwriters who were within the Juris- 
diction, and applied for leave under Order XI., 
T. 1 (g), to serve his writ on the other defendants, 
who were residing out of the jurisdiction in Scot- 
land, as being necessary parties to the action. 

Held, that the plaintiff ought to be allowed to serve 
his writ out of the jurisdiction; and that Order 
XL, r. 1 (g), was framed to meet such a case. 


THIs was an application for leave to serve a writ 
(a) Reported by W. P. EvERBLEY, Esq., Barrigter-at-Law. 


_J. at Chambers to the Divisional Court. 

The plaintiffs brought their action in the High 
Court of Justice on a policy of marine insurance 
against forty-four underwriters who had sub- 
scribed the policy in question. 

Only two of the above underwriters resided in 
England within the jurisdiction; the remainder 
resided or carried on business in Glasgow. 

The plaintiffs served a writ of summons upon 
the two defendants who were in England, and 
applied for leave to serve the other defendants, 
who were out of the jurisdiction, with the writ, on 
tke ground that they were necessary and proper 
parties to the action already commenced in the 
High Court. 

An affidavit in support of the application 
showed that the Steamship Thanemore was regis- 
iered in the port of Barrow, and traded between 
that port und the United States. The repairs of 
the said steamer, which formed the subject-matter 
of the action, were effected in Liverpool, and the 
evidence of the shipwrights there was necessary 
to support the claim, and the ship was in Liver- 
pool on an average once in every month; the de- 
fendants within the jurisdiction had been properly 
and duly served; the action was set down to 
be tried in Liverpool,in or near which town all 
the material witnesses resided ; and the cost of 
trying the action there would be much less than 
m Scotland, where every witness would have to 
be sent from England; and ifleave to serve the 
defendants out of the jurisdiction were not 
granted, a separate action in Scotland would have 
to be brought against them. 


By Order KRE N: 


Service ont of the jurisdiction of a writ of summons 
or notice of a writ of summons may be allowed by the 
court or a judge whenever— 


g) Any person out of the jurisdiction is a necessary 
9r proper party to an action properly brought against 
Some other person duly served within the jurisdiction, 

G. Barnes for the plaintiff—I apply ex parte 
for leave to serve the defendants out of the juris- 
diction with a writ of summons in this action, 

ose within the jurisdiction have been duly 
Served with a writ of summons, and the action is 
one that is properly brought in the High Court. 
All parties may be joined as defendants by the 
plaintiff against whom he has the right to relief 
whether jointly, severally, or in the alternative. 
Therefore, all these defendants can now be 
Properly joined as parties. Where partners were 
sued, one of whom was out of the jurisdiction, 
upon proof of proper service on the other partner 
within the jurisdiction, leave to serve the wrié 
upon the defendant abroad has been granted : 


Lightowler v. Lightowler W.N. 1884, p. 8, 


On these grounds I ask for leave to serve the writ 
on the defendant abroad. 


Manisry, J.—I think leave ought to be granted. 
The parties are here sued jointly, and are severally 
liable. The majority happen to be in Scotland, 
but the minority in England have been duly 
served, and the action is one that ought properly 
to be tried in this country. 


Lorrs, J.—I am of the same opinion. The 
defendants out of the jnrisdiction are proper 
parties to be joined in this action with the defen- 
dants in England. I think that Order XI., r. 1, 
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Sub-sect. (g), was intended to meet this very 
Case, Leave granted. 


Solicitors for the plaintiffs, Field. Roscoe, and 
Co., for Bateson, Bright, and Warr, Liverpool. 


PROBATE, DIVORCE, AND ADMIRALTY 
DIVISION. 


ADMIRALTY BUSINESS. 
Monday, Feb. 9, 1885. 
(Before Burr, J.) 

Tur CHARLES JACKSON, (a) 


Co-ownership action—Reference—Registrar’s report 
—Stay of execution—Costs—Practice. 


A managing owner, who had not delivered accounts 
for nine years, instituted a co-ownership action 
for settlement of accounts, and for payment of 
the balance found due to him, and claimed certain 
items in respect of materials supplied to the ship 
Jor which he had not paid, and for which the 
defendants were being sued in the Queen’s Bench 
Division. The registrar in his report allowed 
the plaintiff these items, Upon application to 
confirm the report, and for judgment, the court 
decreed payment of the amount found duc by the 
registrar, but stayed execution until the defen- 
danta were protected against the claims in the 
Queen's Bench Division, and refused the plaintiff 
the costs of the action upon the ground of delay 1n 
rendering his accounis. 

Quare: Is a managing owner entitled to recover 
against his co-owners in respect of sums of money 
due to third parties on account of the ship, but 
which he has not paid ? 


Tis was an action instituted by Peter Lawson, 
as managing owner of ten-sixteenths of the vessel 
Charles Jackson, against John Curwen and others, 
as owners of three-sixteenth shares, for settle- 
ments of the accounts of the said vessel, and for 
payment of the sums found due to him. 

Ted action was instituted on the 12th July 

3. 

On the Ist Aug. 1884 Butt, J. ordered that 
the matters in dispute should be referred to the 
registrar to report thereon. 

On the 23rd Jan. 1885 the ship was sold by 
the plaintiff in pursuance of an order of court. 
This order was made with the consent of the 
parties. The proceeds of the sale realised 7601, 
which was paid into a bank to abide the event of 
the action. 

The reference was heard on the 15th Dec. 1884, 
when the registrar found that there was due to 
the plaintiff the sum of 2571. 14s. 6d., and recom- 
mended that “each party ought to pay his own 
costs of the reference, and a moiety of the refe- 
rence fees." 


In an affidavit sworn on the 31st Jan. 1885 on 
behalf of the defendants, it was alleged as follows: 

5. In the accounts of the plaintiff filed in the above 
action the plaintiff claimed, as managing owner of the 
said vessel Charles Jackson, to have paid moneys, and to 
have made disbursements on my and the other defen. 
danta’ behalf in respeat of the said ship, and amongst 
such moneys so alleged to be paid and disbursementa 
made are included large sums of money as paid by the 
plaintiff to Messrs. Ritson and Co., of Maryport. in the 
county of Cumberland, ship ohandlera and shipwrighta, 


(a) Reported by J. P, AsP1NALL and BUTLER ÁSPINALL, Esqrs., 
Baxristers-ai-Law, 


(THE CHARLES JACKSON. 
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Messrs. Michael Hutchinson and Co., of Liverpool, ship 
chandlers, Messrs, Hayton and Simpson, also of Liver- 
pool, sbipbrokers, and Messrs. Caleb Smith and Co., 
also of Liverpool, shipbuilders and engineers, 

6. The said Messrs. Ritson and Co., Hutchinsonand Co., 
Hayton and Simpson, and Caleb Smith and Co. have 
recently commenced four different actions against me and 
other owners of the said vessel to recover certain sums of 
money which they allege to be due from them to me and 
the other owners in respect of the said vessel Charles 
Jackson, and which sums of money I verily believe were 
included in and formed part of the accounts filed in this 
action by the above-named plaintiff, and claimed by him 
as being payments made by him on behalf of myself and 


ther defendants. à 
DX. faded an appearance to be entered to the said 


i rought against me as aforesaid by 
A 2 Hetehinson and Co., Hayton and 
Simpson, and Caleb Smith and Co., and J am informed 
and believe à summons was issued by the plaintiffa in 
the said four actions pursuant to the Rules of the 
Supreme Court 1883, under Order XIV., rule 1, to sign 
judgment against me, notwithstanding appearance, but 
on the hearing of such summons I am informed and 
believe I was alloyed to doren E actions, and 

i a rmed upon 5 
"eT ne Wer to be iens on the plaintitt a third- 
party notice pursuant to the Rules of the Supreme 
Court 1883, Order XVI., r. 48, claiming to be indemnified 
by the plaintiff against all liability in respect of the 
maid four actions brought against me and the other 
defendants on the ground that such, liability (if any) 
was improperly incurred by the plaintiff on his own 
responsibility, and not in any way on my behalf or with 
my authority or consent, and I have caused to be 
delivered my statements of defence in the said four 
actions. ^ 

It appeared that no accounts had been delivered 
for nine years prior to the action, and that the 
defendants were defending the action upon the 
ground that they had never been able to see or 
investigate the plaintiff's accounts. 

The plaintiff was now moving that : 

i. The report of the registrar, dated 15th Dec. 
1884 in this action be confirmed. "d 

2. That judgment be entered for the plaintiff 
in accordance with suoh report, with costs of the 
action and of this application and judgment. 

3. That the costs of the plaintiff as between 
solicitor and client of the proceedings for and in 
relation to, and for the sale and completion of the 
sale of the said ship Charles Jackson be paid out 
of the proceeds of such sale, or in the alternative 
thas the defendants pay such costs as were 
incurred by reason of their opposition to such 
sale and the application for leave to sell. 

Bankes for the plaintiff.—I ask that judgment 
be entered in accordance with the registrar's 
report, and that the plaintiff be allowed the 
costs of the action. He is also entitled to be 
paid the expenses incurred by him in selling the 
vessel. 

Raikes, for the defendants, contra.—The court 
should not let execution go in this action without 
protecting the defendants against the claims that 
are being made against them in the Queen's Bench 
Division. Although the plaintiff has nos paid 
these items they are allowed in the Registrar's re- 
port. Should the plaintiffs in the Queen's Bench 
Division get judgment, the defendants will have 
to pay these items twice over. The plaintiff is not 
entitled to the costs of this action, inasmuch as 
he has failed to deliver accounts for nine years. 
He by his own conduct has necessitated the 
present action. 


Burr, J.—' This is an action of partnership 
account. It appears that no accounts have been 
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delivered for nino yeare by tha E owe | hee for nine years by the managing owner, 
the plaintiff in this action, whose prima facie 

uty it was to deliver them at some earlier date. 
Under thege circumstances, I cannot give the 
plaintiff the costs of this action But as to the 
costs ineurred by the plaintiff in ‘selling the ship, 
I do not forget that that sale was carried out by 
consent, and that the order of court for the sale 
was by consent. I therefore think the plaintiff is 
entitled to deduct all those costs from the pro- 
ceeds of the sale. Those are not costs of litiga- 
tion. I therefore order tbat the defendants pay 
their share of the plaintiff's costs of the sale of 
the vessel, or rather that the plaintiff may deduct 
the cost from the proceeds. 

As to a stay of execution, I understand that the 
defendants have suffered judgment against them 
by certain claimants, and that the plaintiff in this 
action has been allowed the amounts of those 
judgments in the registrar’s report, I think 
that until the defendants are satisfied that those 
common law actions are stopped and that they are 
not in jeopardy from them, they ought not to part 
with their money to the plaintiff. I think they 
are entitled to be protected. It may be that if 
the plaintiff gets execution in the action before 
me the plaintiffs in the common law actions will 
also get execution against the defendants, the 
result of which will be that the defendants will 
have to pay twice over. That is not just. I 
therefore will not allow execution to go in this 
action against the defendants until they are 
protected in the other actions, I moreover am 
not so clear that the plaintiff is entitled to judg- 
ment for amounts which he has not paid. I am 
not at all prepared to say that I should allow a 
™mavaging owner, under ordinary circumstances, 
to have a judgment in respect of claims which he 
has not paid. As I propose to deal with this 
matter the question i is immaterial, but I am by no 
means satisfied that the plaintiff is entitled to 
judgment i in respect of the sums claimed in the 
Queen's Bench aciion. 


Dr. Raikes.—Will your Lordship allow it in 
this way, execution stayed with liberty to apply ? 


Burt, J.—Yes; I see no objection to that. The 
more proper way would be to confirm the report 
and not make a decree. 


Dr. Raikes. —Stay of execution will protect my 
clients. 


Burr, J.—I shall make the ordinary decree for 
payment, but execution not to go until the court 
is satisfied that the defendants are secured against 
the claims in the Qneen's Bench Division, with 
liberty to either party to apply. I also order that 
the plaintiff is entitled to deduct his share of the 


expense of selling the ship from the proceeds of 
the sale. 


Solicitors for the plaintiff, Speechly, Mumford, 
and Landon. 
Solicitors for 


the defendants, Helder aud 
Roberts, 
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Tuesday, March 11, 1885. 
(Before Burr, J.) 
WHITE v. Ditcurreip; Tug Merepiru. (a) 


Co-ownership action—Managing owner—Time 
charter—Liability of co-owner. 


Where a ship, 1. aving been chartered out and home 
under a time charter, is being brought home under 
a voyage charter in consequence of the time 
charter having been broken, the purchaser of 
shares urchasing duri ng such homeward voyage 


is not liable For losses incidental to the voyage 
out under the time charter, 


Semble, a a managing vwner may be entitled to 


express agreement 
been entered into, 


THIS was an action in ersonam, instituted b 
John White. late manage owner of the qM 
ship Meredith, against S. J Ditchfield, the owner 
of one sixty-fourth share, to recover 331. 9a. A4d., 
the defendant's alleged share of the losses sus 
tained by the ship during the years 1873 to 1877. 
On the 95th June 1884 the plaintiff's claim 


was, by an order of court, referred to the registrar 
to report thereon, 


he Registrar’s report was as follows: 


Whereas by an order of court, dated 25th June 1884, 
all matters in dispute in this action were referred to tho 
Tegistrar, assisted hy merchant, to report thereon. 

o hereby renort that I have, with the assistance of 
Mr. Sidney Young, of London, merchant, carefully 
examined the claim filed by the plaintiff, together with 
all accounts and vouchers and the papers and pro- 
ceedings produced and bronght in, and having on July 
24th last and the 5th Dec. bae heard the evidence of 
John White, tha plaintif, and alao what waa urged by 
counsel for tha plaintiff, and E the solicitor for the defen- 
dant; I find thai there is due to the plaintiff the sum of 


331. 9s. 4d., the me alleged to be due from the 
defendant as owner of one si 


sustained ics Bhip PS rather more than three 
years, from ^ 


homeward voyage from the Black Sen, was not liable for 
a share of a loes 


(2) The 
balance of 267, 8s. 10d. . Claimed for the second period 


e EX UNS. to the plaintiff of 
two sums of 61. 9s. 8d. and 21. 14s. The former of these 
sums was claimed as the defendant's share of & loss of 
501. Os. 9d, snstained by the ship whilst employed by 
the plaintiff aa one of his own line of steamers on a 
Bee to Harti and Jamaica and back without a charter 

nd without the defendant's authority. The second sum 
of 21. 14s. has been credited to the defendant as his share 
of a reduction made i in the commission charged by the 
plaintiff for the p RP of the ship. For this he 
had claimed in all 341/. 14s. 8d., being at the rate of 24 
per cent, on the gross freight earned during hia manage- 
ment, in lieu of which 190. has been allowed, or about 

l. a year during the same period. By these dimallow- 
ances the plaintiff's 8 claim has been reduced from 


(a) Reported by e P. ABPINALL and BUTLER ASPINALL, Eaqrs., 
Barristers.at-Law, 
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331. 98. 4d. to 6l. 12s. 8d., and considering also that the 
plaintiff ceased to be managing owner in the latter part 
of 1878, but did not bring the present action until very 
nearly six years later, in March 1884, I am of opinion 
that he ought to pay the costs of the reference. 


ScHEDULE, 

aimed Allowed. 
£ s. d £ s. d. 

1. Nov. 1873-Feb. 1874... Tels Ose. 
2. March 1874-April 1875 ............ 28NSEIQ" 7....... 26 810 
4T TOM 26 8 10 

Deduct, 

3. April 1875-Jan. 1877 credited... 10 12 6 ..... 1916 2 
CoA L812 8 


The following petition in objection to the 
registrar's report was filed by the plaintiff : 

Whereas by an order of court, dated the 25th day of 
June 1884, all matters in dispute in the action of White 
v. Ditchfield were referred to the registrar and mer- 
chant. And wbereas the said registrar by his report, 
dated the31st day of December, found that only the sum 
of 61. 12s. 8d. was due to the plaintiff, and that the plain- 
tiff should pay the costa of the reference. Your 
petitioner submits that the decision of the registrar 
was wrong in law in holding that the defendant was not 
liable in respect of an existing contract, entered into in 
regard to the s.s. Meredith prior to the date when defen- 
dant purchased hia shares in the said vessel, and on a 
subsequent voyage, during which loss was sustained by 
the employment of the said ship, and further that the 
registrar improperly exercised his discretion in disallow- 
ing the plaintiff his commission for management of the 
said ship and making the plaintiff pay the costa of the 
reference, and your petitioner will therefore ever 
pray, &c. 

In answer to this petition the defendant filed 
an answer in support of the report. 

According to the evidence given at the reler- 
ence it appeared that the defendant had become 
the registered owner of one sixty-fourth share in 
Jan. 1874; that on the 7th Oct. 1873 the Meredith 
was chartered under what was alleged to be a 
time charter, from Middlesborough to Taganrog; 
that on the ship arriving at Kertch the charterer 
broke the charter ; that the ship was then brought 
home under a voyage charter; and that it was 
during this homeward voyage that the defendant 
purchased his share. 


The plaintiff now appealed from the registrar's 
report. 


Bigham, Q.C. (with him Atherley-Jones) for the 
plaintiff.—The registrar was wrong in law in 
holding that the defendant was not liable in 
respect of the losses incurred under the time 
charter. It is true that at the time the defendant 
bought his share the ship was being brought 
home under another charter, but it is submitted 
that the recharter was an incident of the voyage 
out under the time charter. The defendant 
would clearly be liable for losses incurred on the 
voyage home, even though they were incurred 
previous to his buying the share. [Burtt, J.—I 
am by no means sure of that.| So it is submitted, 
and if so, the voyage home being merely an inci- 
dent in the time charter, the defendant is liable 
for all losses incurred from the departure of the 
Meredith from England. The defendant is bound 
to stand in the shoes of the vendor from whom he 
bought. The purchaser of shares in a ship is 
entitled to the profits accruing to the shares. If 
so he must also bear the liabilities. Underwriters 
in case of total abandonment, and mortgagees on 
taking possession, are entitled to the freight 
accruing due. In the same way they must take 
possession subject to all just burdens on the ship. 


Vou. V., N.S. 


[Burz, J.—I am not clear that underwriters take 
the burdens in cases of abandonment.| It is also 
submitted that the registrar was wrong in reduc- 
ing the item of commission. It was argued on 
behalf of the defendant at the reference that a 
co-owner like the plaintiff was not entitled to com- 
mission on the profits. It may be that the 
registrar has acted upon that fallacious principle 
in reducing the plaintiff's claim. 


Bucknill, for the defendant, was not called upon. 


Burr, J.—I am very clearly of opinion that 
there is no liability on the part of Mr. Ditchfield 
to contribute towards any portion of the loss 
arising on the voyage that was to have been 
performed under the time charter. The time 
charter was at an end before the defendant pur- 
chased his share, and therefore he cannot be 
liable in respect of any loss arising out or it. 
I am not quite satiafied, although I do not 
decide the point, that he is necessarily liable 
for any portion of the loss incnrred on the home- 
ward voyage prior to the purchase of his share. 
The plaintiff, however, is not appealing in respect 
of that matter. That settles the first question. 

On the second point, the only result of my inter- 
fering with the registrar's report would be to 
add & few pounds to the amount allowed the 
plaintiff. It is a small matter in figures, though 
perhaps important in principle. I donot agree 
at all with the contention which was taken before 
the registrar on behalf of the defendant, that in 
cases where the managing owner 18 & co-owner 
and has an interest in the adventure, that there- 
fore he is not entitled to any commission on the 
profits. 1 think it is almost the universal practice 
for a managing owner under those ciroumstances 
to have some ramuneration. The amount I think 
is usually fixed, but I am not aware that there is 
any hard and fast practice as to the amount 
where it has not been previously settled. Know- 
ing that Mr. Smith, the assistant registrar, has 
had considerable practice in these matters, and 
that he was assisted by Mr. Young, who has the 
widest and most extensive experience, I cannot, in 
the absence of any evidence that the registrar 
was wrong, interfere with his allowance. This 
appeal must be dismissed with costs. 

Solicitor for the plaintiff, R. Routledge. 

Solicitors for the defendant, Thomas Cooper 
and Co. 


HOUSE OF LORDS. 
Nov. 14, 17, 18, and Dee. 5, 1884. 
(Before the Lornp CHANCELLOR (Selborne), Lords 
BLACKBURN and WATSON.) 
ANDERSON, TRITTON, AND CO. v. OCEAN STEAMSHIP 
Company. (a) 

ON APPEAL FROM THE COURT OF APPEAL IN ENGLAND. 
General average contribution —Liability of owners 
of cargo—Salvage. 

Where a master enters into a towage contract, ren- 
dering the shipowners liable to pay a sum of 
money named in the contract whether the services 
prove beneficial or not, and the ship and cargo are 
thereby saved, the remuneration agreed upon may 
be the subject of a general average contribution. 

The fact that a shipowner has become liable to pay, 


nS 
(a) Reported by C, E, MALDEN, Esq., Barrister-at-Law. 
D 
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and has paid, a sum of money for services 
rendered io the ship and cargo, and that such 
payment was reasonable, does not show con- 
clusively that the whole of such sum is chargeable 
to general average. Before the owners of cargo 
can become liable for a general average contribu- 
tion it must be left to the jury to find what sum 
should properly be charged to general average 
under the circumstances. 
Judgment of the Court of Appeal reversed. 


THis was an appeal from a judgment of the Court 
of Appeal (Brett, M.R., Baggallay and Bowen, 
L.JJ.), reported in 50 L. T. Rep. N. S. 171; 
5 Asp. Mar. Law Cas. 202, and 13 Q. B. Div. 651, 
reversing a decision of the Divisional Court 
(Grove, Lopes, and Mathew, JJ.), directing judg- 
ment to be entered for the defendants, the 
present appellants. 

The action was brought by the respondents, 
as owners Of the steamship Achilles, to recover a 
sum of 1627. 11s. 7d., alleged to be due from the 
appellants, as owners of a portion of the cargo, 
as a general average contribution. The Achilles 
ran aground on a shifting sand-bank in the 
Hankow river in China, and her master, believing 
the ship and cargo to be in danger, signalled to 
another steamship, the Shanghat, for assistance. 
With the help of the Shanghai the Achilles got 
off the bank uninjured. An arrangement existed 
between the owners of steam-vessels trading to 
the Hankow river to the effect that, if any vessel 
was in danger and signalled for assistance, she 
should pay the assisting vessel a sum of 10,000 
taels (25001), whether the services rendered were 
beneficial or nob, and that no services should be 
rendered for more than twenty-four hours. The 
master of the Achilles was aware of this arrange- 
ment when he signalled to the Shanghai. The 
arrangement was embodied in an agreement 
drawn up and signed after the Achilles had got 
off the bank, and a sum of 26911. 19s. 6d. was paid 
by the respondents to the owners of the Shanghai 
for the services and expenses. It was in respect 
of this sum that the general average contribution 
was claimed. 

The action was tried before Cave, J. and a jury, 
and he gave judgment for the plaintiffs, but the 
Divisional Court directed judgment to be entered 
for the defendants. Their decision was reversed 
as above mentioned by the Court of Appeal, and 
the defendants, the cargo owners, appealed to the 
House of Lords. 


The Solicitor-General (Sir F. Herschell, Q.C.), 
Cohen, Q.C., and Barnes appeared for the appel- 
lants, and contended that there was no agreement 
binding on the shipowners to pay any definite 
sum. The ship was, no doubt, in danger, and the 
salvors were entitled to quantum meruit for their 
services, but the circumstances show that there 
was not at that time any binding agreement to 
pay 10,000 taels. These were not, properly 
speaking, “salvage services,” for they were only 
to continue for twenty-four hours whatever the 
condition of the Achilles might have been at the 
end of that time, and the money was to be paid 
whatever the result, an arrangement which 
cannot bind the cargo owners. The jury have 
not found any contract, and if the Shanghai had 
brought an action in the Admiralty Court for 
salvage services this agreement could not have 
been set up in answer to her claim. In any case 
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| the agreement can only bind the shipowners, not 
the cargo. There cannot be a general average 
contribution unless there is a salvage agreement 
enforceable in the Admiralty Court, and this 
agreement could not be enforced, being unreason- 
able. It is against public policy, and, even if 
good against the ship, it cannot stand against 
the cargo. They cited 
Lohre v. Aitchison, 4 Asp. Mar. Law Cas. 168; 4 App. 
Cas. 755; 41 L. T. Rep. N. S. 323; 
The Hector, 3 Hagg. Adm. 95; 
The Clifton, 8 Hagg. Adm. 120; 
The Princess Alice, 3 Wm. Rob. 138; 
The Glenduror,24 L. T. Rep. N. S. 499; 1 Asp. Mar. 
Law Cas. 31; L. Rep. 3 P. C. 589; 
The Medina,3 Asp. Mar. Law Cas. 305; 35 L. T. 
Rep. N. S. 779; 2 P. Div. 5; 
The Waverley, 24 L. T. Rep. N. S. 713; 1 Asp. Mar. 
Law Cas. 47; L. Rep. 3 A. & E. 369; 
Nicholson v. Chapman, 2 H. Bl. 257 B 
Newman v. Walters, 3 B. & P. 612. 


H. Matthews, Q.C., G. Bruce, Q.C., and H.D. 
Greene, who appeared for the respondents, were 
requested to confine their arguments to the 
points: (1) Whether the agreement was against 
public policy ; (2) Whether it was binding on the 
cargo-owners; (3) Whether it was reasonable. 
They argued that it was binding on the ship- 
owners, and, therefore, if they were compelled to 
make the payment, it was a case of general 
average. The test is, was it judicious to make 
the sacrifice at the time? The agreement in fact 
bound the owners : 

Arthur v. Barton, 6 M. & W. 138; 

Beldon v. Campbell, 6 Ex. 886. 
There was & reasonable necessity here, and it 
appears from the evidence that the sum paid was 
not, in fact, unreasonable. Whether any par- 
ticular expenditure does or does not give rise to 
& general average contribution, depends upon 
whether it was, in fact, judicious : 

Birkley v. Presgrave, 1 Bast, 220 ; 

Kemp v. Halliday, 6 B. & S. 723; L. Rep. 1 

m 2 Mar. Law Cas. O. 8.370; 14 L. T. Rep. 


Moran v. Jones, 7 E. & B. 523. 


[Lord BracksuRN.—The point is, was the case 
properly left to the jury, and have they found 
the payment reasonable as against the appellants 
here?) In finding it reasonable as to the ship 
they have found it reasonable as against all 
parties. The Shanghai was herself in danger, 
and as to what is a reasonable amount in such a 
case see The Waverley (ubi sup.) : 

The Minnehaha, 15 Moo. P. C. 133; 

The Medina (ubi sup.). 
If the agreement was reasonable it was a sacrifice 
for the general good, and the cargo-owners are 
bound. No doubt, if the services had not been 
effectual, there would not have been a general 
average loss, but the Achilles and her cargo were 
in fact benefited, and as she could not have got off 
the bank at less expense, nor have set aside the 
agreement as inequitable, it must fall within the 
rule as to general average. It was, in fact, a 
salyage agreement: 

The Undaunted, Lush. 90; 2 L. T. Rep. N.S. 520; 

The Melpomene, 1 Asp. Mar. Law Cas. 515; L. Rep. 

4 A. & E. 129; 29 L. T. Rep. N.S. 405 ; 

The E. U., 1 Spinks Ecc. & Ad. 63. 
The ship was in peril requiring assistance, and 
the agreement to pay the 10,000 taels was reason- 

| able, and a payment for the general good stands 
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on the same footing as & material sacrifice. If 
the services bad failed the whole burden would 
have fallen on the ship. This was not a case of 
duress such as The Helen and George (Swab. 368). 
The salvors were themselves in danger, and are 
entitled to substantial remuneration : 

The Phantom, 2 Mar. Law Cas. O. S. 442; L. Rep. 

1A. & E. 58; 15 L. T. Rep. N. S. 596. 

The question of “ public policy " is covered by the 
finding of the jury that the agreement was 
reasonable. 


Cohen, Q.C. in reply.—The agreement is in- 
equitable on the face of it, and would have been 
invalid as against the shipowners if they bad not 
subsequently ratified it. It is inconsistent with 
the principles of salvage law, as administered in 
the Admiralty Court. See 

The City of Chester, 5 Asp. Mar. Law Cas. 311; 
9 P. Div. 182; 51 L. T. Rep. N. 8. 485; 

The De Bay, 8 Asp. Cas. 559 ;:5 Asp. Mar, Law Cas. 
166; 49 L. T. Rep. N. S. 414. 

At the conclusion of the arguments their 
Lordships took time to consider their judgments. 


Dec. 5, 1884.—Their Lordships gave judgment 
as follows :— 


Lord Bracksuzn.—My Lords: The first para- 
graph of tbe statement of claim is as follows: “ In 
consideration that the plaintiffs, at the request of 
the defendants, had taken on board a ship of the 
plaintiffs, called the Achilles, certain goods of the 
defendants, to be carried on board the said ship 
from Hankow to London, the defendants promised 
that they would contribute and pay their just 
share and proportion, in respect of the said goods, 
of any general average loss that might arise or 
happen to the ship during the said voyage.” "The 
statement then proceeds to aver that the ship 
with the goods on board took the ground, and 
that the ship and crew were in danger of perish- 
ing, and that * her master and crew, being unable 
to rescue the said ship or the said cargo from the 
said danger, help and assistance were obtained, 
and were necessary and proper for that purpose, 
for which the plaintiffs were obliged to pay, and 
did pay, 26911. 19s. 6d., and the ship and cargo 
were by means of the said help and assistance 
preserved.” If there was a general average loss 
to which the defendants were to contribute it is 
nob now in controversy that the defendants’ pro- 
portion of 26912. 19s. 6d. would be 162%. 11s. 7d., 
and for that sum the action was brought. There 
can, however, I think, be no doubt that the plain- 
tiffs are not tied down to recover that exact 
amount or nothing. If it was proved that there 
was a claim for general average, but that the 
amount for which the claim was made out was 
Jess than 29617. 19s. 6d., the plaintiffs might still 
recover the proper percentage of that amount 
actually made out. The defendants by their 
statement of defence put the plaintiffs on proof 
of everything, and contended, and I rather think 
still contend, that the plaintiffs are not entitled 
to recover anything. But they seem to have had 
doubts upon that subject, and therefore bring 751. 
into court. What the effect of this mode of 
pleading might be on the costs I do not stop to 
inquire. It certainly shows, to my mind, that, 
besides the issue whether there was a general 
average at all, there was a serious issue as to 
what the amount was to which the cargo had to 
contribute as a general average. I may as well 
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clear away a matter of prejudice. If anyone is 
insured in the ordinary form his insurers would 
have to indemnify him for general average. It 
is, therefore, usual enough for a merchant who is 
insured to hand over the defence to his insurers ; 
if they can make out that the merchant is not 
liable at all, there is no claim on the insurers; if 
they can make out that the amount payable is less 
than is demanded, the claim on the insurers is 
less. I think it very likely that in this case 
insurers are defending the action in the name of 
the defendants, though I do not know thatit is so, 
but that makes no difference in the law, and should 
make none as to the findings of fact. No more 
contribution is exigible from the owner of a 
parcel of goods that are insured than from the 
owner of a parcel that is not insured. 

On the trial evidence was produced on the part 
of the plaintiffs only, the defendants calling none. 
At the close of the case it was submitted that 
there was no case, and various objections were 
taken. One of these I may now notice: There 
was evidence—1 do not now say more—that not 
only the ship, but also the cargo, were exposed to 
a peril from which the master and crew were 
unable to rescue them ; that the assistance of the 
Shanghai was requested and was granted; and 
there was evidence that by the assistance of the 
Shanghai the ship and cargo were saved from 
that peril. Mr. Cohen’s objection, if I understood 
him rightly, was that, assuming all to be true 
which this could prove, it would show a claim for 
salvage for which the owners of the Shanghat 
might have brought a suit in the Court of 
Admiralty against the ship and cargo, and that 
in that court the amount of the fair reward 
would have been decided by the Admiralty, 
taking everything into consideration; the peril 
to the Shanghai, which does not seem to have 
been great, being one element, and the sum which 
the owners of the Shanghai in all cases demanded 
being another, but not a conclusive one. But I 
think this was nob a tenable point. The owners 
of the Achillea paid the amount demanded by the 
Shanghai as a disbursement; after they had been 
paid the owners of the Shanghai could not have 
brought any suit. And I think it would be a very 
unjust rule of law that the cargo owners should 
go free from a payment which they might have 
been forced to make to the owners of the 
Shanghai because the owners of the Achilles did 
not put the Shanghai to a suit in the Court of 
Admiralty, but, rightly or wrongly, paid as a 
disbursement the whole amount demanded. Ido 
not think that the owners of the Achilles could, 
by paying the claim of the Shanghai, entitle 
themselves io recover more from the goods 
owners than the Shanghai could have recovered 
in a salvage suit against the goods owners, but I 
do not see why they might not recover whatever 
it was fair and just should be paid as a contri- 
bution. General average, as is explained in 
Abbott on Shipping, part 3, chap. 8, p. 342 (5th 
edit.), is founded on the Rhodian law, which, 
however, in terms did not extend further than to 
cases of jettison; but its principle applies, and 
it has been applied, to other cases of voluntary 
sacrifice for the benefit of all, that is, if properly 
made. Those things whioh are actually saved in 
the sense explained in Abbot on Shipping, part 3, 
chap. 8, sect. 13, p. 355 (5th edit.), must con- 
tribute. In Kemp v. Halliday (6 B. & S. 746) 
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I said: “In order to give rise to a charge as 
regards general average, it is essential that there 
should be a voluntary sacrifice to preserve more 
subjects than one exposed to a common jeopardy, 
but an extraordinary expenditure incurred for 
that purpose is as much a sacrifice as if instead 
of money being expended money's worth were 
thrown away. It is immaterial whether the 
shipowner sacrifices a cable or an anchor to get 
the ship off a shoal, or pays the worth of it to 
hire those extra services which get her off. It is 
quite true that so long as the expenditure by the 
shipowner is merely such as he would inour in 
the fulfilment of his ordinary duty as shipowner, 
it cannot be general average,’ And I may 
observe that in the specimen of an adjustment 
given in Abbott on Shipping (part 3, chap. 8, 
sect. 16. p. 359, 5th edit.), and sanctioned by Lord 
Tenterden’s high authority, one of the items 
allowed is ‘expense of bringing the ship off the 
sands, 50L" That item must have been a dis- 
bursement to pay for services hired. I think 
that the promise stated in the first paragraph of 
the statement of claim is one that would be 
implied by law in avery contract for the carriage 
of goods. The shipowners have, I think, a lien 
till the contributions are paid or secured. The 
goods owner may raise the question whether any, 
and if any what, contribution is due, by offering 
to pay what, if anything, he admits to be due, 
demanding the goods, and if refused bringing 
trover, and so raising the question whether he has 
been ready and willing to pay enough. Bat I 
see no reason why the same question should not 
be raised in this form of action. Questions of 
this sort are generally more conveniently settled 
by average adjusters as arbitrators, or by stating 
a case on any question of law on which the 
opinions of average adjusters differ; but the 
action having been brought must be disposed of. 

I have come to the conclusion that, on the 
evidence given at the trial it was not a simple 
issue whether the whole sum actually paid by the 
shipowners to the owners of the Shanghai was 
chargeable to general average, and, if that was 
not made ont, that nothing was to be recovered. 
Ido not think that it would follow merely from 
the shipowner having become liable to pay and 
having paid that sum, that the whole of it was 
chargeable to general average. J think it might 
well be that on this evidence the proper conclu- 
Sion was that something differing from that sum 
might be chargeable, and I think that, till it is 
ascertained whether any sum was chargeable, and 
what that sum was, the case is not ripe for deci. 
Sion. And I do not think that the answers by 
the jury to the questions asked by the learned 
judge at the trial suffice to enablethis House to 
solve that question, I have therefore come to the 
conclusion that neither the judgment given by 
Cave, J. in favour of the plaintiffs tor the whole 
amount, nor the order of the Divisional Court 
entering judgment for the defendants, nor the 
order now appealed against restoring the judg- 
ment below, can be supported, and that the only 
course that can be adopted by this House is to 
order a new trial. The principles on which I come 
to this conclusion have not often been discussed 
in a court of law; they probably often come 
before average adjusters, and are of great import- 
ance. The contract of the shipowner is to carry 
on the goods to their destination. In Beldon v. 
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Campbell (6 Ex. 886) it is said by Parke, B., with, 
I think, perfect accuraty, “there is no doubt of 
the power of the master by law, but some as to 
what extent it goes, to bind the owner. The 
master is appointed for the purpose of conduct- 
ing the navigation of the ship to a favourable 
termination, and he has as incident to that 
employment a right to bind his owner for all that 
is necessary, that is upon the legal maxim, Quando 
aliquid mandatur, mandatur et omme per quod 
pervenitur ad illud" And I think that if the 
question here raised had been whether the owners 
of the Achilles were bound by & contract made by 
their masters to pay the owners of the Shanghai 
the sum in question, the first questions asked by 
Cave, J. would have been perfectly right. I do 
not, however, think that on the evidence any 
question of the authority of the master to bind 
his owners really was raised. The two sets of 
shipowners had & common agent, Drysdale, 
Ringer, and Co., and I should rather conclude 
that Drysdale, Ringer, and Co. were the persons 
who, on behalf of the owners of the Shanghai 
agreed to send out the Shanghai to help the 
Achilles as soon as the master of the Achilles 
signalled tha& he wanted help, and that the 
amount of remuneration to be paid by the owners 
of the Achilles to the ownersot the Shanghai was 
not discussed or settled between the captains at 
all, but was settled in the first instance by Drys- 
dale, Ringer, and Co, and afterwards the two 
sets of shipowners ratified and agreed on what 
they settled. I think, therefore, that it was quite 
clear that there was a contract binding on the 
owners of the Achilles to pay the sum of 
26911. 19s. 6d. to the owners of the Shanghai ; 
whether it was made by themselves or by their 
master for them is, as far as regards the binding 
of the owners of the Achilles, unimportant. But 
neither the owners of the ship nor their master 
have authority to bind the goods, or the owners 
of the goods, by any contract. The master has, 
I think, authority to make for his owners all 
disbursements which are proper for the general 
purposes of the voyage, and when once those dis- 
bursements are paid for, either by the master ou 
of funds belonging to the owner which the master 
has, or by funds which the owners themselves 
apply to discharge a contract which they either 
could not dispute because the master had bound 
them to make it, or did not choose to dispute, I 
think that the disbursement, in so far as it isa 
disbursement for the salvation of the whole 
adventure from a common imminent peril, may 
properly be charged to general average. But I 
think there is neither reason nor authority for 
saying that the whole amount which the owners 
of the ship choose to pay is,as a matter of law, 
to be charged to general average. And though I 
quite agree that there is some evidence here that 
the Achilles and her cargo were both in danger, 
and were both saved by the services of the 
Shanghai, and though I also agree that it is not 
& question of law whether the amount of the sum 
charged as a disbursement was exorbitant or not, 
still I cannot find that any question as to the 
amount was submitted to the jury. 

lt seems to me that if such a question had been 
submitted to a jury there is much in the evidence 
that might make it very doubtful whether the 
jury would think this sum properly chargeable 
against the owners of the goods if uninsured. If 
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they thought the charge was against the under- 
writers, there is & common enough impression, 
not confined to jurymen, that the underwriter’s 
trade is such as to make it right to be liberal in 
deciding any doubtful question against them. I 
do not think this ought to influence, but it might 
do so. I cannot, however, find that the opinion 
of the jury was taken at all as to the amount. 
On a new trial that question may be raised, and 
it may be a subject of great difficulty to say what 
evidence bears on it, and what the proper direc- 
tions to the jury should be. I think it better not 
to prejudice the question further than by saying 
that the fact that the ownerg of the Achilles had 
by contract, made either by their master or by 
themselves, became bound to pay this sum, and 
had paid it, is not, I think conclusive that the 
whole of it was chargeable to general average, 
though part of it may be. If your Lordships 
agree in this opinion, I think that the order of 
this House should be for a new trial, and that 
all the costs of the trial, and in the Divisional 
Court, and in the Court of Appeal, are thrown 
away; andthat as neither party can be said to 
have succeeded in this House, each party should 
bear his own costs in this House. I therefore 
move accordingly. 


The Lorp CHaNcELLOR (Selborne) and Lord 
Watson concurred. 


Order appealed from reversed, except so far as 
it rescinds the order of the Queen’s Bench 
Division that judgment be entered for the 
defendants. Cause remitted with directions 
for a new trial. 


Solicitors for the appellants, Waltons, Bubb, 
and Walton. 
Solicitors for the respondente, Flux, Son, and 
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COURT OF APPEAL. 


Oct. 30, 31, and Nov. 10, 1884. 
(Before Brett, M.R., Corton and Linptzy, L.JJ.) 


UziELLI AND Co, v. Tue Boston MARINE INSURANCE 
Company. (a) 


Marine insurance—Reinsurance—Notice of aban- 
donment to reineurers—Sue and labour clause— 
“ Factors, servants, or assigns.” 


The plaintiffs had (as agents for a French insurance 
company) effected with the defendanis a policy of 
marine insurance upon a large wwmher of steamers, 
as per list attached to the policy ; the policy being 
a reinsurance applying to policies issued by the 
French company, subject to the same terms, 
clauses, and conditions as those policies, but to 
cover total loss only. The policy contained the 
ordinary swing and labouring clause in favour of 
the assured, their '* factors, servants, and assigns." 
One of the vessels named in the list attached to 
the policy, and therein insured for 10001, went 
ashore. The policy issued by the French company 
upon this vessel was itself a policy of reinsurance 
effected by some of the original underwriters uf the 
vessel. The owner of the vessel served notice of 


(a) Reported by A, A, Horxins, Esq., Barrister-at-Law. 


abandonment upon the original underwriters, but 
not upon the French company or upon the 
defendants ; the original underwriters refused to 
accept the notice, and took steps to get her off, 
and eventually brought her into dry dock at Leith 
at considerable cost and expense. At Leith the 
original underwriters agreed with the owner to 
pay him 88 per cent. of her value, and take 
er; but, apart from this agreement, the vessel 
was a constructive total loss. The French com- 
pany paid to the original underwriters who had 
reinsured with them their proportion of the 
88 per cent., together with their proportion of 
the expenses, making together 112 per cent. of 
the sum so insured. The French company now 
sought to recover from the defendants the amount 
so paid by them to the original underwriters : 
Held (varying the judgment of Mathew, J.), that the 
notice af abandonment to the original underwriters 
was sufficient, and that, as between the reinsurers 
and reinsured, no such notice was necessary ; 
that the plaintiffs were not entitled to recover on 
the policy itself more than 10001. ; and that they 
could nvt recover any more under the suing and 
labouring clause, as the original underwriters 
were not their factors, servants, or assigns. 


Turis was an appeal from a judgment of Mathew, 
J., sitting without a jury. 

It appeared that in the month of February 1881 
the owners of a vessel called the Rose Middleton, 
effected with certain underwriters at Lloyd’s a 
policy of insurance upon that vessel for a sum of 
1500L, and also insured her in certain insurance 
clubs. In the same month the Lloyd's under- 
writers reinsured that risk for 1500/. with the 
plaintiffs, who were acting as agents and in- 
surance brokers for a company called the Com- 
pagnie l'Armement of Paris. This policy con- 
tained a sue and labour clause. 

In the course of 1881 the plaintiffs, acting on 
behalf of the French company, effected with the 
defendants a policy for 345,0787. upon 443 vessels, 
as per list attached to the policy. Upon the list 
appeared the Rose Middleton, therein insured for 
10001 The policy appeared on the face of it to 
be a policy of reinsurance applying to policies 
issued by the French company, “subject to the 
same terms, clauses, and conditions as the 
original policies, and to pay as may be paid 
thereon, but to cover the risk of total loss only.” 
There was also the ordinary sue and labour 
clause in favour of the assured, “their factors, 
servants, and assigns.” 

In the month of October 1881 the Rose 
Middleton went ashore, and her owners, having 
elected to treat her as a total loss, gave notice of 
abandonment to the original underwriters and 
clubs; but nonotice of abandonment was given 
to the plaintiffs or tothe French company, or to 
the defendants. The underwriters and clubs 
refused to accept the notice and succeeded in 
getting the vessel into port at Leith at consider- 
able expense, and there agreed with her owners 
to pay them 88 per cent. of her value; but, apart 
from this agreement, it appeared that the vessel 
was a constructive total loss. The vessel was 
then sold by the underwriters. 

Thereupon the plaintiffs, on behalf of the 
French company, became liable to pay, and paid 
to the underwriters, their proportion of the 88 
per cent. and their proportion of the salvage 
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expenses, less the proceeds of the sale, the total 
of the amount working out at 112 per cent. of the 
15007. insured, namely 16807. 

The plaintiffs brought an action against the 
defendants to recover that amount. 

Mathew, J. at the trial gave judgment for the 
plaintiffs for 11202., being 112 per cent. upon the 
10001. for which the vessel in question was 
insured with the defendants. 

The defendants appealed. 


. Finlay, Q.C. and Edge for the appellants.—The 
judgment ought to have been for the defendants. 
The polioy effected by the plaintiffs with the 
defendants was to “cover the risk of total loss 
only" and there has been no total loss; the owner 
and underwriters did not treat her as a total loss, 
but came to terms about her on another footing. 
But even if there was a total loss, the defendants 
have had no notice of abandonment; suoh notice 
is necessary in the case of reinsurers : 

Phillips on Insurance, s. 1506 ; 

Arnould on Marine Insuranoe, 5th ed. p. 104. 
But if this is not so, the plaintiffs can only 
recover the 88 per cent. of the amount insured, 
for that is all they have paid in respect of the 
loss; they claim the excess under the sue and 
labour clause, but that only applies to the 
assured, their “factors, servants, and assigns,” 
in this case the original underwriters were none 
of these things. They cited 

Lohre v. Aitcheson, 41 L. T. Rep. N. S. 323: 4 Asp. 

Mar. Law Cas. 168; 4 App. Cas. 755; 
Kidston v. The Empire Marine Insurance Com- 
any,15 L. T. Rep. N. S. 12; 16 Ib. 119, 286; 
. Rep. 1 C. P. 535; 2 Ib. 357; 3 Mar. Law Cas. 
O. S. 400, 468. 

Cohen, Q.C. and Barnes, for the respondents, 
were asked to argue the last point only.—The 
original underwriters who sued and laboured did 
so as the servants of the plaintiffs. The policy 
contains the words “to pay as may be paid 
thereon," and these words impose the same 
liability upon the defendants as that which the 
plaintiffs bore. They cited 

Mackenzie v. Whitworth, 32 L. T. Rep. N. S. 163; 
L. Rep. 10 Ex. 142; 1 Ex. Div.36; 44L. J. 81, Ex. ; 

Dizon v. Whitworth, 40 L. T. Rep. N. S. 718; 4 Asp, 
Mar. Law Cas. 327; 4 C. P. Div. 374. 


Cur. adv. vult. 


Nov. 10.—Brutr, M.R —In this case the action 
is brought by the plaintiffs, who are the assured 
under the policy, against the defendants, who are 
the insurers,and the action is to recover for a 
total loss. The case was tried by Mathew, J. and 
he gave judgment for an amount which is 
112 per cent. of the sum insured by the policy, 
and thereupon the defendants appealed to this 
court. Now, this policy upon which this action is 
brought is a policy of reinsurance effected by 
persons who are themselves reinsurers under 
another policy, and accepted by the defendants to 
the amount of 10003. Now, the judgment has 
given the plaintiffs more than 1000/., and the 
defendants have argued four objections to that 
judgment before us. First, they said that the 
policy was an insurance against total loss only, 
that there was in fact no total loss,and therefore 
Judgment should have been given for them; 
secondly, they said that no notice of abandon- 
ment had been given to them by the plaintiffs; 
thirdly, that the judgment was too large, because 
they are not liable under the circumstances to pay 


more than 88 per cent. of the 10001; and 
fourthly, that the plaintiffs cannot under the 
circumstances recover anything under the sue 
and labour clause. As to the first point, I think 
it is obvious that there was a constructive total 
loss of the vessel; the argument advanced on that 
point seemed to me to answer itself, As to the 
point upon the notice of abandonment, it ig 
admitted that the plaintiffs gave no such notice 
to the defendants, but the policy is entered into 
between subsequent insurers, who under it became 
in their turn assured, and inasmuch as due notice 
was given by the owner to the first insurers, it 
Seems to me that, according to the rules of in- 
surance law, that is amply sufficient. Then comes 
the third question as to what is the subject- 
matter of this policy, and on this point we must 
again remember that it is a reinsurance policy 
entered into by reinsurers. It is still, I think, a 
policy upon the ship; but then comes the ques- 
tion of what is the plaintiffs’ interest in the sbip. 
It 1s true that they have no interest as owners, 
but it is clear that they have an insurable interest, 
and it 18 equally clear that that interest is the 
loss which they might suffer under their policy 
of insurance. Now supposing they had insured 
this ship to its full value, their loss might then 
more than the full value, by reason of their 
having to pay something under the sue and labour 
clause, and therefore the interest they would have 
B5 risk would be the amount which they might 
have to pay under their policy. If, therefore, 
they had insured themselves in this policy to the 
full amount and more of the sum for which they 
were themselves insurers, then I should not have 
Said that they were over-insured, their intereat 
at risk being what I have stated. What they 
have insured then is the interest which they have 
at risk, but to what extent? Only to the extent 
of 10001.; they stand their own insurers as to any 
excess. If that be the nature of this policy, then 
the plaintiffs cannot recover more than 100 per 
cent. of the amount for which they insured. 
The plaintiffs, therefore, are entitled to recover 
1000l. under this policy, and they cannot recover 
more unless the sue and labour clause is applicable. 
hat brings me to consider and construe the gue 
and labour clause in such a case as this, in & 
policy of reinsurance upon a policy of reinsurance, 
By the terms of the clause it shall be lawful under 
the policy for the assured, “‘ their factors, servants, 
and assigns, to sue labour,” &c. It was the diff- 
cult question raised as'to the meaning of this clause 
in this policy that made us hesitate about giving 
Judgment at once. Speaking for myself, I should 
be anxious to give it the largest possible inter- 
pretation, sothat where there has in fact been a 
suing and labouring which has been advantageous 
to every insurer, the assured might be held 
entitled to recover under this clause. But here 
the actual suing and labouring was not done by the 
plaintiffs themselves, but by the underwriters of 
Lloyd's Association, who were not employed by 
them, and who were not their “ factors, servants, 
or assigns." If the word “agents ” had been used, 
I should have hesitated still more in coming io 
this conclusion; but the words used are those of 
the common form, and are not, I think, wholly 
sufficient to cover this particular loss in a re- 
insurance policy upon a reinsurance policy. 
The judgment must therefore be varied to this 
extent, that the plaintiffs must have judgment 
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for 10001 This point was scarcely glanced 
at in the argument before the Jearned judge, and 
substantially the respondents have succeeded on 
the appeal. We therefore dismiss the appeal 
with costs. 


Corron, L.J.—I agree.—There have been two 
principal contentions put forward on the pars of 
the appellants: first, that they are not liable at 
all; secondly, that if they are liable, they are 
only liable to the extent of the 88 per cent. paid 
to the original insurers, I will add notbing to 
what has been said about the total loss, in my 
Opinion it is clear that there was a total loss. 
Then it was said that notice of abandonment 
ought to have been given to the defendants, but 
in my opinion there was no need to do so; notice 
of abandonment was given to the original in- 
surers, but they did not accept ib; they could not 
give such notice to any other persons without 
accepting the abandonment. The defendants, 
therefore, are liable for something, and in order 
to see for what we must look at the contract. 
Now the policy is a policy of reinsurance apply- 
ing to policies issued by the French company, 
“subject to the same terms, clauses, and con- 
ditions as the original policies, and to pay as 
may be paid thereon, but to cover the risk of 
total loss only.” ‘The conditions show that this 
was an insurance upon a ship effected by persons 
whose interest in the ship was not as owners; 
but, as having this interest, that they were liable 
upon the policies issued by them to a certain 
extent upon the ships mentioned in the list. 
Therefore I agree with the Master of the Rolls, 
that the liability of the defendants is for 10000. 
The words “to pay as may be paid thereon” 
have been relied on to limit that liability to the 
88 per cent. paid to the original insurer, but in 
my opinion they have not that effect, they only 
provide that the defendants are to repay the 
plaintiffs whatever they may have had to pay 
under their policies, subject only to a total loss 
occurring. Total loss has occurred, and they are 
liable to pay to the extent of 100 per cent.—that 
is 10001.—for everything which the plaintiffs 
properly paid under their policy. I will not go 
again through the argument raised upon the 
sue and labour clause. In my opinion that clause 
is not so framed as to make the acts of the under- 
writers at Lloyd's the acts of the French com- 
pany, and no udditional burden can be made ont 
of that clause beyond the 10001. 


Linpisy, L.J.—I am of the same opinion. 
Several questions have been discussed. The first 
point that there was, in fact, no total loss fails ; 
when one looks at the figures it becomes too 
clear for argument. Upon the second point, that 
there was no notice of abandonment to the 
defendants, it seems settled law that no notice is 
necessary in such cases. There is an American 
decision in a case of Hastie v. De Peyster (3 
Caines, N. Y. 190), in which Kent, C.J. and Living- 
stone, J. so decided in carefully reasoned judg- 
ments, and since then it has been accepted as 
law, though the point is not very familiar in this 
country. The plaintiffs, therefore, are entitled to 
recover something, the question is how much? 
They sue to recover 112 per cent., being the 88 per 
cent. they paid as for a total loss, and the remainder 
which they paid under the sue and labour clause 
in the policy. In this policy there are three clauses 
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to be considered : the first is that by which the 
policy is expressed to be upon a ship to the 
extent of 10002; the second is a special clause as 
to this being a policy of reinsurance; and the 
third is the sue and labour clause. It seems to 
me that but for the second clause the case would 
stand thus, that the plaintiffs would only be 
entitled to recover 88 per cent., that is in respect 
of the total loss; they do not bring themselves 
within the sue and labour clause for the reasons 
given by the Master of the Rolls, and I do not 
think they would have done so even if the word 
“agents” had been used; but the special clause 
to which I have alluded gives them a right to 
recover all their risk incurred, and everything 
which they have paid under the French policy up 


t. 
oe Judgment varied. 


Solicitors for the plaintiffs, Waltons, Bubb, and 


Walton. 
Solicitors for the defendants, Lowless and Co. 


HIGH COURT OF JUSTICE. 


QUEEN'S BENCH DIVISION. 
Saturday, Jan. 24, 1885. 
(Before MATHEW, J) 


Levy anp Co. v. THE MERCHANTS MARINE 
INSURANCE COMPANY: (2) 


Marine insurance—Insurance agaist absolutetotal 
loss—Constructive total loss becoming absolute 
total loss—Mortgagees—Insurable interest. 


When mortgagees of a ship by agreement with their 
mortgagors effect an insurance on the ship at the 
morigagors' expense and hold the policy as part of 
their security, they have an insurable interest 
entitling them to sue on the policy, even af their 
mortgage has been paid off, where they have been 
compelled to pay to the mortgagors the value of 
the ship by reason of some default où their part, 
and the mortgagors have ceded to them their 
rights under the policy upon receipt of such 
payment. 

A policy against absolute tolal loss only covers any 
such loss of the thing insured as ia sufficiently 
complete to entitle the owners to recover without 
notice of abandonment, and hence where @ ship is 
driven ashore, and by the continuous action of 
the perils of the seas becomes a total loss, the 
assured are entitled to recover, even though the 
ship were at the time of being driven ashore a 
constructive total loss only. . 

The mortgagees of a ship agreed with the mort- 
gagors to effect an insurance on the ship at the 
morigagors’ expense, the policy to be held by 
them as part of their security. After the ship 
had sailed, the mortgagees effected an insurance 
against absolute total loss only. On the voyage 
the ship was driven ashore ina gale, and, having 
become a constructive total loss, notice of abandon- 
ment was given by the mortgagees to the under- 
writers. The mortgagors immediately gave notice 
that they would look to the morigagees as if they 
were their underwriters for a full insurance, and 
recovered. from them the full value of the ship. 
The ship remained for two months exposed to the 
perils of the sea, when she became a complete 


(a) Reported by W. P. EvERSLEY, Esq., Barrister-at-Law. 
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wreck, and was then sold without prejudice to the 
rights of the parties. After the sale, but before 
Unus action, the mortgage was paid of. The 
morigagors ceded to the mortgagees their rights 
under the policy when they were paid the full 
value of the ship. 

Held, in an action by the mortgagees against the 
underwriters claiming for an absolute total loss, 
that the mortgagees, though their mortgage had 
been paid off, had still an insurable interest in 
the ship; and, secondly, that, as the ship when 
sold had become an absolute total loss From 
perils which were continuous, the plaintiffs were 
entitled to recover. 


Turs was an action upon a policy of insurance 
on a ship for 10007, the insurance being against 
the risk of absolute total loss only. 

The case was tried before Mathew, J., without 
a jury, when the learned judge reserved judgment. 

The facts and arguments are fully stated in the 
judgment. 

Cohen, Q.C., and Moulton for the plaintiffe. 

C. Russell, Q.C. and J. G. Barnes for the defen- 
dants. 

Cur. adv. vult. 


Jan. 24.—Marurw, J.—In this case the plaintiffs 
sought to recover for a total loss upon & policy 
of marine insurance alleged to have been entered 
into with them upon a vessel called the Ardenlea. 
The policy was in a peculiar form, namely, 
against absolute total loss only, and the question 
raised as to the meaning of the policy was one 
which, so far as I know, had not before been made 
the subject of discussion in a court of law. Now, 
the circumstances which gave rise to the action 
were shortly these :—Messrs. Levy, the plaintiffs, 
towards the end of the year 1881, had agreed with 
the firm of Carrara and Co. to advance the sum 
of 20001. upon a mortgage of the vessel in question, 
and the advance was to be secured by two bills of 
the mortgagors, payable at six months and twelve 
months, for 10007. each, and it was further agreed 
that the plaintiffs should effect an insurance upon 
the ship with their own underwriters, but at the 
expense of the mortgagors. It was intended in 
the ordinary course that the policy should be held 
by the mortgagees as part of their security. Now, 
the Ardenlea was an old ship. She bad had some 
repairs done to her shortly before at Greenock, 
and had been purchased by the Messrs. Carrara 
for 25004. It was intended that she should goin 
ballast from Greenock to Cardiff ; that at Cardiff 
she should take on board a cargo of coals, and 
proceed to Gibraltar; and that when she reached 
Gibraltar she should be dismantled, and used from 
that time forward asa halk. It is hardly neces- 
gary to say that an insurance on such a vessel is 
not very readily effected ; and the only quotation 
that the plaintiffs obtained from their under- 
writers was one of 81. 8s. per cent. for that voyage. 
Now, owing to an unfortunate mistake of their 
brokers, the plaintiffs were under the impression 
that they were entitled to look upon the ship 
as covered with the underwriters for an insu- 
rance for the voyage at that rate; they were 
mistaken, and, labouring under the mistake, 
they informed Messrs. Carrara that the ship was 
covered, and Messrs. Carrara sent the vessel to 
Sea under the impression that that representation 
was correct. As a matter of fact the insurance 
had not been effected by their brokers, and all 
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that the plaintiffs were able to do was to effect an 
insurance against absolute total loss upon the ship 
upon the voyage from Greenock to Cardiff at the 
rate of 40s. per cent. What occurred to the vessel 
was this: She sailed from Greenock about the 19th 
Nov., and shortly after she got to sea she en- 
countered a serious gale; she came into collision 
with a steamer, and was ultimately, as is detailed 
by the protest, driven ashore, and no doubt most 
seriously damaged. The position in which the 
plaintiffs found themselves was one of con- 
siderable difficulty. Messrs. Carrara at once 
gave them notice that they intended to look to 
them as if they were their underwriters upon the 
ship, because they said the ship had been 
Bent to sea upon a representation made to 
them by the plaintiffs that she was fully pro- 
tected by insurance, and the plaiutiffs had some 
difficulty in determining how they would act 
under the circumstances. But, when the plain- 
tiffs found that Messrs. Carrara insisted upon the 
view that they had taken, they placed themselves 
in communication with the underwriters, and did 
what appears to me to have been the best in the 
interests of all parties with reference to the 
Insurance. I may say that Messrs. Carrara ulti- 
mately established the position they took in the 
first inatance, and succeeded in recovering, by a 
Judgment of the Court, of Appeal, from the present 
plaintiffs the full value of the ship. Notice of 
abandonment was given to the defendants, and the 
defendants took Steps to ascertain what was the 
condition of the ship, and in the result the plain- 
tiffs and the defendants came to the conclusion, 
as I am satisfied, that the ship, as she lay imme- 
diately after the stranding, was a constructive 
total loss. The ship remained from November to 
January exposed to the perils insured against, and 
in January, after the original injury to the ship 
had been ‘seriously aggravated and increased by 
the perils to which she was exposed, by the con- 
Sent of the plaintiffs and defendants, but without 
Prejudice to their respective rights, she was sold, 
as the only thing possible to be done with her 
under the cirenmstances. It is only necessary to 
say turther that the plaintiffs, who held the bills 
of Messrs. Carrara for the amount of their advance, 
were paid the amount of their bills as they became 
due. At the time the vessel was sold they were 
still mortgagees, At the time when the action 
was bronght they bad indemnified Messrs, Carrara 
for the loss of the Ship, but their mortgage had 
been paid off in the way that I have described. 

It was contended for the defence thatthe plaintiff 
could not recover on two grounds—Erst, from the 
absence of an insurable interest; and, secondly, 
that there was no absolute total loss within the 
Meaning of the policy. Upon the first point, it 
was said that the insurance must be taken to have 
been effected to protect the mortgagees, or the 
mortgagors, or both. If for the mortgagees, it 
was urged that their mortgage had been paid off, 
and therefore their interest was extinguished. 
lf for the mortgagors, it was urged that the 
insurance was not in fact what the mortgagors 
bad authorised, and that therefore the under- 
writers were not liable. If for both, the result, it 
Was said, must be the same, for what protected 
neither interest conld not protect both. Now, I 
think it clear that the insurance was intended to 
cover, and did cover, the interest of both the 
mortgagees and the mortgagors. The policy in 
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terms covered the ship, and it was not necessary 
that the nature of the interest which was intended 
to be covered should be stated. There is no 
ground, it seems to me, for the contention 
that the mortgagors did not sanction an 
insurance as between them and the defendants. 
They insisted, as they were entitled to do, that the 
plaintiffs were, under the circumstances, liable to 
indemnify them for the loss of their ship, and 
they agreed to cede to the plaintiffs their claim to 
the proceeds of the insurance, in order to enable 
them to acquit themselves of their loss. In 
other words, they were willing that the plaintiffs, 
as their underwriters, should succeed to all their 
rights under the policy against the defendants, 
but they never intended to exonerate the under- 
writers from their liability, as is clear from the 
correspondence, and particularly from their letter 
to the plaintiffs of the 7th Dec. 1881. Itis true 
that the plaintiffs refused in the first instance to 
admit that they were bound to indemnify the 
mortgagors; but, having been compelled to pay 
them the value of the ship, they accepted their 
proposal for the transfer to them of the mort- 
gagors’ interest and policy, and I see no ground, 
either in law or in equity, on which the detendants 
can complain of what has been done. The objec- 
tion, therefore, that there was no insurable 
interest appears to me to fail the defendants. 

The other ground of defence was that there 
was no absolute total loss within the mean- 
ing of the policy. It was said that, as the 
vessel survived her first disaster, the defendants 
were not liable. Several witnesses, who were 
experts in the business of underwriters were 
called by the defendants to prove that the words 
“absolute total loss” had a customary meaning, 
namely, the total annihilation of the subject of 
the insurance; but the witnesses, in my judgment, 
failed to show that the words had any other than 
their ordinary meaning. The witnesses appeared 
to me to be stating their opinion as to the mean- 
ing of theinsurance, and their view of the inten- 
tion with which the particular form of words had 
been adopted by underwriters, and not the result 
of their experience as to any conventional mean- 
ing of the word “absolute.” ‘I'he policy must, 
therefore, be construed without the help of any 
proof of usage to explain its meaning. 1t seems 
to me that in the policy in question the phrase 
“absolute total loss” is meant to be contrasted 
with “ constructive total loss,” and that the under- 
writers intended to be exempt from losses which 
were not actually but only technically total. It 
is clear, with reference to a risk of this descrip- 
tion, the underwriters would be prudent to insist 
upon absolute proof of loss, and to protect them- 
selves from the speculative questions to which a 
notice of abandonment might give rise—first, as 
to the extent and cost of repairs; and, secondly, 
as to the value of the ship when repaired. 
Accordingly, it seems to me that the underwriters 
meant to restrict their liability to a destruction 
of the ship so complete as would entitle the 
owners to recover whether a notice of abandon- 
ment had been given or not. In this case the 
vessel was stranded in the month of November, 
and upon the evidence before me lam satisfied 
that she was then aconstructive total loss, but that 
a notice of abandonment would be necessary, or at 
any rate would be prudent, if the plaintiffs intended 
to recover undera policy for a total loss, that 
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policy being in the ordinary form. Here the 
vessel remained exposed to the perils insured 
against down to the 17th Jan. following, when 
she was sold, as she lay with her gear and tackle. 
Sho was stripped by the purchaser, and it did not 
appear that tothe purchaser the bill was of any 
value whatever. lt seems to me that when she 
was sold she had become a complete wreck, and 
torepair her would be practically to rebuild her. 
Her timbers, no doubt, held together, but she was 
no longer a ship. She was in the condition to 
entitle the owner to claim for a total loss without 
abandonment : (Cambridge v. Anderton, 2 B. & C. 
691), The only mode of turning what was left of 
her to account was to sell her as she lay. It 
was not practicable to restore her to her former 
character as a sea-going ship. This seems to me 
to be the legitimate inference from the documen- 
tary evidence before me, and no witnesses were 
called by the defendants to rebut this inference. 
It was contended by the defendants that, as the 
ship was in the first instance à constructive total 
loss only, the liability of the underwriters had 
ended, and that subsequent loss by perils insured 
against was nob covered by the policy. But if 
this were so, and the vessel bad been knocked 
to pieces the day after she stranded, or if sho 
foundered in the attempt to get her off, the plain- 
tiffs would have had no claim under the pulicy. 
This could not have been intended, and was, 
in view of the matter, repudiated even by the 
witnesses who were called by the defendants. 4t 
was further suggested that, if the original loss 
grew into an absolute loss, that result was due to 
the neglect and default of the plaintiffs, and that, 
therefore, the defendants were not liable. ‘The 
only neglect charged upon the plaintiffs was their 
failure to have the vessel removed to a place of 
safety. But, even if it were clear this could have 
been done, it could only have been accomplished 
at an expense which no pradent owner would 
have incurred, for, when she was got to a place 
of safety, the cost of repaire, added to the cost of 
getting her off, would have exceeded probably by 
a large amount her value when repaired. The 
plaintiffs were not bound to throw away their 
money. They were not called upon to do any- 
thing that a prudent owner would not have done, 
and the removal of the vessel from where she lay 
was not what any prudent owner would have 
attempted. I think that the vessel became a 
wreck from perils which were continuous, or, at 
any rate, recurrent in their operation from the 
time she stranded, and the effecta of which could 
not be averted by any means which the plaintiffs 
could reasonably have adopted. The principle of 
insurance law applicable to the case appears to 
me to be illustrated by the decisions of Mullett v. 
Shedden (13 East, 304) and Stringer v. The English 
and Scottish Marine Insurance Company (Y. Rep. 
4 Q.B. 676; on appeal, 3 Mar. Law Cas. O. S. 
440; 22 L. T. Rep. N.S. 802; L. Rep.  Q. B. 599). 
The loss, in my judgment, ultimately became an 
absolute total loss within the meaning of the 
policy, and 1 therefore think that the plaintiffs 
are entitled to recover. My judgment is for the 
amount of the policy, with interest from the 
date of the sale. 
Judgment for the plaintiffs. 

Solicitors for the plaintiffs, Blewitt and Tyler. 

Solicitors for the defendants, Waltons, Bubb, 
and Johnson. 


410 
Q.B. Div.] 


March 14 and April 1, 1885. 
(Before Hupprzsrox, B.) 


SCARAMANGA AND OTHERS v. MARTIN MARQUAND 
AND Co. (a) 


Charter-party— Negligent navigation by shipowner’s 
servants—Cargo in part salved—Salvage ex- 
penses—Payment of salvage expenses by under- 
writers—Right of owner of cargo to recover 
amount of expenses against shipowner. 


The plaintiffs under a charter-party shipped a 
large quantity of rye on board one of the defen- 
dants’ ships, to be carried from the port of T. to 
the port of A, Owing to the negligent navigation 
of the defendants’ servants the ship was cast 
ashore, and a large quantity of the rye was lost ; 
but a considerable quantity was saved by the 
Salvage Association, who were employed by the 
underwriters of the cargo with the assent of the 
defendants. The average statement was pre- 
pared, and the sum assessed was agreed to by the 
plaintiffs, and the Salvage Association were paid 
by the underwriters the E NS claimed by 
them. The plaintiffs brought their action to 
recover the amount of the salvage expenses so 
paid by the underwriters. The plaintiffs recovered 
a verdict for an amount to be settled out of 
court. The question of law involved in the case 
was reserved for further consideration. The 
defendants contended that they were not liable 
because the plaintiffs themselves had not paid the 
empenses, and the payment under the circwm- 
stances was voluntary. i 

Held, on further consideration, that the plaintiffs 
were entitled to recover the amount of the salvage 
expenses, as, without their being incurred, the 
remainder of the cargo could not have been sent 
to ita destination, which was for the benefit of the 
defendants, and that the payment under the 
circumstances was not voluntary. 


THIs was an action tried before Huddleston, B. 
in which the plaintiffs sought io recover two 
sums, first, for the non-delivery of a large quan- 
tity of rye shipped on board the steamship Earl 
of Dumfries, belonging to the defendants, and 
chartered by the plaintiffs; and, secondly, for 
the proportion of charges and expenses claimed 
by the Salvage Association in respect of the cargo 
as adjusted by the average statements. Owing 
to the course adopted during the argument it 
is unnecessary to refer at any greater detail to 
the first point. 

The material facts appear sufficiently in the 
judgment of the learned judge. 


C. Russell, Q.C. and Barnes, for the plaintiffs, 
moved for judgment. 


The Solicitor-General (Sir F. Herschell, Q.C.), 
Finlay, Q.C.. and Bucknill, for the defendants. 
— The second point in dispute between the 
pleintiff and defendants is the claim of the 
former for “ proportion of charges and expenses 
claimed from the plaintiffs in respect of the 
cargoas per average statement." There are two 
answers to that claim: A person who sues in 
respect of a breach of contract for money 
paid must prove that he has paid or is under 
an obligation to pay it. The plaintiffs have 
not paid the money mor were they under any 
obligation to pay it. This money was paid by the 

(a) Reported by W. P. EvERSLEY, Esq. Barrister-at-baw. 
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underwriters of the cargo, by whom the salvage 
expenses were incurred, and not by the plaintiffs. 
In fact, the underwriters sre trying to recover 
from tbe shipowners the moneys paid by them for 
the salvage of the cargo. If the plaintiffs had 
salved the cargo themselves they might have 
recovered, but there is no privity of contract 
between the defendants and the underwriters, 
Again, the correspondence between the parties 
shows that this money was paid by the under- 
writers in respect of matters for which the 
plaintiffs have admitted their liability to pay. 
It is a voluntary payment and cannot be 
recovered. 


G. Barnes in reply.—The underwriters having 
paid this amount to tbe Salvage Association 
under their policy of insurance, could clearly be 
subrogated to the rights of the plaintiffs, who 
have a claim against the shipowners for the negli- 
gence of their master : 

North of England Iron Steamship Insurance Asso- 
ciation v. Armstrong and others, 21 L. T. Rep. 
N. S. 822; 3 Mar, Law Cas. O. S. 330; L. Rep. 
5 Q.B. 244. 
The residue of this cargo could not have been 
sent to its destination except at the expenditure of 
the amount claimed. The plaintiffs are damnified 
to that amount. The defendants were bound to 
forward the cargo. The Salvage Association are 
called in, and save the rest of the cargo. The 
plaintiffs admit that this action is brought on 
behalf of the underwriters, but that does not pre- 
vent them from recovering. As to the other 
point, the average adjustment was made at the 
Instance of the defendants, and the money has 
been paid. This was not a voluntary payment, 
and it left untouched the uitimate liability of the 
defendants for the negligence of their captain. 


Cur, adv. vult. 


April l.—Hup»rrsroN, B.—'This action was 
brought by the plaintiffs upon a charter- 
party and bill of lading against the defen- 
dants, who were owners of the ship, for 
default in delivery of a large quantity of rye 
which had been shipped at Taganrog for Altona 
by the Earl of Dumfries. The Earl of Dumfries 
was wrecked on the voyage off the coast of 
Portugal, and the jury, after a long inquiry, 
found that that was occasioned by the negligence 
of the defendants’ master. The questions 
raised on further consideration were with 
reference to the damages. They divided them- 
selves into two heads, the one the actual loss 
of a portion of the rye, the other as to the 
expenses incurred in saving the remainder. Ihave 
to decide upon the principle; the amount under 
each head is to be settled by agreement out of court. 
With reference to the loss of the rye actually 
incurred, the defendants alleged that the plaintiffs 
were not entitled to recover at all, or, in any event, 
not beyond nominal damages, because they had 
sold the rye to one Licbtenstein, who again had sold 
it to Schutt and Co., of Berlin, who were assignees 
of the bill of lading and of the policy of 
insurance, and that therefore the property had 
passed out of the plaintiffs and was vested in the 
vendees. The plaintiffs contended that they were 
trustees for others, and, as the contract of sale 
from them to Lichtenstein and Schiitt was at a 
fixed price “ sound delivered,” the risk of sound 
delivery was still the plaintiffs', and gave them an 
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interest and right to sue. It will not become 
necessary to decide these points, as letters were 
produced from the vendee and the sub-vendee 
authorising the plaintiffs to join them as plaintiffs, 
and I should do so if necessary. 

The other question as to the salvage expenses 
arose in this way: The underwriters had as was 
usual in such cases, employed the Salvage Associa- 
tion with the assent of the defendants, the corre- 
Spondence showing that the defendants gave 
instructions, and were continually in communica- 
tion with the Salvage Association, who sent out a 
steamship, the Queensferry, and rescued a large 
portion of the cargo, and, though the expenses 
were very heavy, there was a large margin of rye 
saved beyond what those expenses would amount 
to. Kroeplin was Schütt's agent at Hamburgh, and 
the defendants delivered through Slowman, their 
agent, to Kroeplin the whole of the rye saved from 
the Earlof Dumfries. Before doing so they required 
&nd received from Kroeplin through Slowman a 
deposit of 50,000 marks to answer general average 
and charges under an agreement undertaking to 
pay not only freight but general average. The 
average statement was prepared by an average 
stater at Hamburgh; the Salvage Association were 
paid their claim by the underwriters of the cargo, 
and the defendants deducted from the 50,000 
marks the balance between the payment so made 
to the Salvage Association and the amount 
adjusted, and returned the residue to the plaintiffs 
through Slowman. The defendants contended 
that, as it had not been paid by the plaintiffs, 
the plaintiffs could not recover. It is olear 
that the remainder of the rye could not have 
been sent to its destination without these 
expenses which were incurred in consequence of 
the defendants’ master’s negligence, and were for 
the benefit of the defendants. If the rye had 
been completely lost they would have been 
obliged to have paid the full amount of the loss 
to the plaintiffs ; and if the plaintiffs had paid this 
money they could have recovered it from the 
underwriters, and the underwriters upon payment 
would be subrogated into the rights of the insured 
ag against the defendants (Dickinson v. Jardine, 
L. Rep. 3 C. P. 639), and as the underwriters 
could recover from the defendants through the 
plaintiffs for the value of the goods lost, so they 
can for the amount of the salvage expenses paid. 
The Salvage Association, having a lien upon the 
salvage could have compelled Schütt to pay them 
those expenses before delivery of the rye. Schiitt 
on payment could have recovered that amount 
from Lichtenstein, and Lichtenstein from the 
plaintiffs, and the plaintiffs could have recovered it 
from the underwriters, who could have sued the 
defendants in the plaintiff's name, and, to avert 
this circuity of payments, the sum was paid in 
the first instance by the underwriters of the cargo 
and the Salvage Association with the assent of 
all the parties. 

It was further contended that inasmuch as the 
amount had been paid under an agreement, that it 
was a voluntary payment, and could not be re- 
covered back. [u is quite clear that that agreement 
was an arrangement merely to adjust the general 
average and not the question of ultimate 
liability, and was subject to the defendants’ 
liability for the negligence of their captain. If 
the question of such liability had not been raised 
(as it would seem from the correspondence at 


that time not to have been) the money would have 
been paid under a mistake of fact and so would 
be recoverable. I am therefore of opinion that 
the plaintiffs are entitled to recover both for the 
rye actually Jost and for the salvage expenses, 
and I give judgment for the plaintiffs with costs 
for the amounts to be settled out of court. 
Judgment for the plaintiffs. 


Solicitors for the plaintiffs, Waltons, Bubb, and 
Johnson. 

Solicitors for the defendants, W. A. Crump and 
Son. 


ne 


PROBATE, DIVORCE, AND ADMIRALTY 
DIVISION. 


ADMIRALTY BUSINESS. 
Wednesday, March 4, 1885. 
(Before Burt, J.) 

Tre LEPTIR. (a) 


Wages action—Owners of cargo—Freight—Aban- 
donment—Salwage. 


Where a salving ship takes a crew off a vessel im 
distress and puts men on board of her, refusing to 
allow her own crew to return, and the two vessels 
are in company navigated into port, there i8 no 
such abandonment of the ship as to put am end, 
to the contract of carriage, and consequently there 
will be freight due upon the consignees requiring 
delivery of the cargo, such freight being pro rata, 
assuming the port not to be the port to which 
the cargo ought to have been taken under the 
coniract of carriage. 


THIs was a wages action instituted im rem on 
the 2nd July 1884 by two able seamen and a 
steward against the Austrian brig Leptir and her 
freight. 

x warrant of arrest was issued, and the vessel 
was arrested at Cardiff, her cargo being also 
arrested for freight. The owners of the Leptir 
did not appear. n 

Àt the time when the plaintiffs were earning 
the wages claimed, the ship was chartered from 
Hayti to Queenstown or Falmouth for orders for 
a port in the United Kingdom, or on the Continent 
between Bordeaux and Hamburg. During the 
performance of this charter-party, the Leptir met 
with severe weather, and was brought into Cardiff 
by salvors, who subsequently instituted & salvage 
action on the 27th May. 

After the vessel's arrival at Cardiff, the owners 
of cargo at once applied for delivery of the cargo 
to them at Cardiff, without payment of freight, 
but the shipowners and the salvors both refused 
to accede to this request. The owners of cargo 
thereupon took out a summons, in the action 
instituted by the salvors, for the release of the 
cargo, and an order was made for such release 
upon bail being given in respect of the salvage 
services. The cargo, however, was not in fact 
released from arrest at the time when the 
present wages action wes instituted, viz. on 
July,2, 1884. 

On the 18th July the owners of the cargo entered 
an appearance in the wages action, and issued a 
summons for the release cf their cargo. 

At the hearing of this summons, the judge 
ordered the cargo to be released, and ordered the 


(a) Reported by J. P. ÅSPINALL and BUTLER ASPINALL, Esqrs. 
Barristers-at-Law. 
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solicitors for the owners of the cargo to give an 
undertaking either to bring into court the freight 
if any due, or to give bail for the amount thereof. 

There was no appearance on behal of the owners 
of ship, and the plaintiffs having in due course 
filed their statement of claim, the action as against 
the ship came on by default, when judgment was 
given for the plaintiffs, but their claim could not 
be satisfied out of the ship, the proceeds of which 
had been consumed in paying the claims of the 
salvors. The plaintiffs therefore sought to recover 
their wages against the freight in the hands of 
the cargo owners, and for this purpose served 
them with the statement of claim, with a notice 
that they delivered the claim for the purpose of 
raising the question whether freight was or was 
not due. 

The plaintiffs by their statement of claim, after 
stating that they had served on board the Leptir 
and earned wages, alleged as follows: **On the 
3rd July the said ship was in Cardiff, and 
there was then and still is due and owing in 
respect of the time when the plaintiffs were 
serving as aforesaid, or part thereof, freight for 
the carriage of cargo in the said ship,” and they 
elaimed in addition to their wages ten days 
double pay, wages until tbedate of final settle- 
ment, and the expenses of their proceeding to 
their respective homes, 

The owners of cargo delivered a defence 
alleging that, 

2. In or about the month of May 1884 the Leptir, laden 
with a cargo of logwood, and bound from Hayti to 
Queenstown or Falmouth for orders, was towed into 
Cardiff by the Russian barque Pehr Brahe, which had 
picked up the Leptir at sea a derelict. 

3. There was not at the commencement of this action, 
nor is there now, any freight due from the now pleading 
defendants as owners of the said cargo in respect of the 
game. 

5. The now pleading defendants say alternatively that 
the abandonment of the Leptir by the plaintiff, and the 
rest of the crew was wrong and unjustifiable, and that 
on that ground no wages became due and payable to the 
plaintiffs in respect of the said voyage. 


At the hearing of the action the following 
evidence was given by one of the plaintiffs in 
support of the claim: 


The brig Leptir having left Hayti with a eargo of log- 
wood on the ilth April 1884, bound to Queenstown for 
orders, began to make a considerable quantity of water 
on and after April 30. In consequence of the pumps 
being choked thirty tons of cargo were thrown over- 
board, and the forehold was bailed out with buckets. 
On the 8th May the Russian barque Pehr Brahe being 
sighted, signals were hoisted, and a consultation was 
held as to what should be done, but nothing was said to 
the crew aa to leaving the Leptir. On coming up with 
the Pehr Brahe the Leptir’s master was taken on board 
the Russian barque in the Leptir’s boat. The master of 
the Leptir then ordered the boat to return and fetch the 
crew, but not to bring any clothes or baggage. The 
crew of the Leptir were then taken on board the Pehr 
Brahe. On the next morning the mate of the Leptir 
asked the master of the Russian barque to be allowed to 
return to the Leptir, the crew all being ready and willing 
to do Bo. The master of the Pehr Brahe refused per- 
mission, but shortly afterwards sent four of his own 
men and their clothes on board the Leptir. In conse- 
quence of this the master and mate of the Leptir 
quarrelled with the master of the Pehr Brahe. Thetwo 
vessels proceeded for England, keeping in company with 
one another and in sight until the night prior to the 
vessels arriving at Cardiff, when the Leptir was lost sight 
of in consequence of heavy weather. During the voyage 
the crew of the Leptir assisted in working the Pehr 
Brahe in the place of those who had gone on board the 


for so doing. On the 24th May the vessels arrived at 
Cardiff, when the master and crew of the Leptir im- 
mediately proceeded to their vessel, which they found 
flying the Russian national flag. The Russians refused 
to allow them to board the Leptir. The master, how- 
ever, succeeded in getting on board, but was forcibly 
ejected by the Russians. Later on the same day the 
Leptir's crew were allowed, through the intervention of 
the Austrian consul, to go on board her. The Leptir was 
2rrested in a salvage action on the 27th May, her cargo 
Poing then on board of her. The Russians then left 
er. 

In cross-examinstion the wisness admitted that 
when he left the Leptir she was in considerable 
peril, and that some of the crew brought their 
effects on board the Russian barque. 


J. P. Aspinall, on behalf of the plaintiffs, sub- 
mitted that there was no such abandonment of 
the ship as put an end to the contract of carriage, 
and that the shipowners were entitled to freight 
under the contract, as the goods had been 
delivered at a port within the words of the 
contract ; or in any event to pro ratá freight, and 
that the owners of cargo were not entitled to their 
goods without payment of freight for the carriage 
thereof. (He was then stopped by the Court." 


Bucknill for the defendants, the owners of cargo. 
—No freight is due from the cargo owners to the 
shipowner, because there was an abandonment by 
the master and crew of the Leptir. On the 
evidence it is submitted that when the crew left the 
Leptir they had the intention of sbandoning 
her. The witness called on behalf of the plain- 
tiffs has admitted that some of the Leptir’s crew 
had their effects ready to take off the ship, and 
that some of them did in fact take them on board 
the Russian barque. [BurT, J.—1f the evidence 
were that the crew packed up everything they 
possessed, it might perhaps show that they had 
the intention of abandoning their vessel, assumin 
they had fallen in with no other ship, but not if 
another ship came up, as was the fact.] Assuming 
there to have been an abandonment, on the 
authority of The Cito (45 L. T. Rep. N. S. 663; 
4 Asp. Mar. Cas. 468; 7 P. Div. 5), no freight is 
due. [Burr, J.—I do not intend to carry The Cito 
a step further than it has gone. Moreover, the 
abandonment must be justifiable to be within the 
case of The Cito ; and can it be said that the Russian 
barque being there ready and willing to assist, 
an abandonment under such circumstances could 
be justifiable?] But if the seamen improperly 
abandoned the ship, they have forfeited their wages. 
[Burr, J.—Is that so if they abandon with the 
consent of the master?] In this case the evidence 
shows that they intended to abandon whether he 
consented or not. 


Burr, J.—I am very clearly of opinion in this 
case that on the facts there was no abandonment 
of this ship within the proper meaning of the 
word, and therefore the case of The Cito (ubi sup.) 
does not apply. But, as I said before, I should be 
strongly inclined to say that, even if there had 
been an abandonment without any intention on 
the part of the crew to return and save the vessel, 
yet, having regard to the fact that the Russian 
barque was willing to assist, such an abandonment 
would haye been so improper that the cargo- 
owners would have been entitled to recover 
damages against the shipowner for the wrongful 
act of his crew, which assumes therefore that the 
contract of affreightment was not thereby put an 


Leptir, and were paid by the master of the Pehr Brahe , end to. That being so, it follows that some freight 
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ig due. I leave out of consideration what the | 


amount is, and I pronounce for the claims, 
referring the amount to the registrar to ascertain 
what is due to the plaintiffs. The freight, which 
is pro rat, is, I suppose, a heavy freight. I 
pronounce for the plaintiffs’ claim with costs. 

Solicitors for the plaintiffs, Fielder 
Sumner. 

Solicitors for the owners of cargo, Pritchard and 
Sone. 


and 


March 10, 18, 19, and 31, 1885. 
(Before Burr, J.) 


Tug Owners, MASTER, AND CREW OF THE STEAM- 
SHIP GLENAVON v. THE OWNERS OF THE CARGO 
ON THE STEAMSHIP GLENFRUIN. 


THE GLENFRUIN. (a) 


Salwage—Oargo owners—Contract of carriage— 
Warranty of seaworthiness—Bill of lading— 
Egcepted perils. 


The warranty of seaworthiness implied in a bill of 
lading is an absolute warranty that the ship shail 
be in fact fit for the voyage, and not merely that 
the shipowner shall take all reasonable care to 
make her so fit; and hence a latent defect in the 
screw-shaft existing prior to the commencement of 
the voyage, and resulting im the breaking of the 
shaft, is a breach of the shipowner’s warranty of 
seaworthiness, although the shipowner may have 
taken all reasonable precaution in the selection of 
the shaft. 

The excepted perils in a bill of lading have no 
application to the case of a ship sailing in an 
unseaworthy condition; and hence they are no 
defence to an action brought for loss or damage 
to the charterer’s gooda occasioned by such unsea- 
worthiness. 

Where a screw-steamship carrying cargo under a bill 
of lading containing the exception “accidents of the 
seas and of navigation,” becomes disabled through 
her main shaft breaking in consequence of a latent 
defect in existence prior to the sailing of the vessel, 
and another vessel belonging to the same owners 
venders salvage services, such owners are pre- 
cluded from recovering salvage againet the cargo 
by reason of the services becoming necessary 
through the breach of their warranty of sea- 
worthiness. In these circumstances the right of 
the crew of the salving ship to recover for the 
services is not affected by such unseaworthiness ; 
but the owners of the cargo, having to pay such 
salvage, are entitled to recover by way of counter- 
claim, from such of the plaintiffs as are owners 
of the salved ship, the full amount which they, 
the owners of caryo, huve to pay to the crew for 
salvage; and the same rule applies to the case of 
an owner of a salving ship who is not also the 
owner of the salved ship. 

Tis was a salvage action instituted in personam 

by the owners, master, and crew of the steam- 

ship Glenavon, against the owners of the cargo 
laden on board the steamship Glenfruin, for salvage 
services rendered thereto. 

The Glenavon was an iron screw-steamship of 
2085 tons gross register, with engines working up 
to 2650 horse-power, and was manned by a crew of 
sixty-six hands. At the time the salvage services 


(a) Reported by J.P. ASPINALL nd BUTLER ASPINALL, Esqrs., 
Barristers-at-Law. 


were rendered she was on a voyage from Japan 
aud China to New York laden with a cargo of 
tea. 

The Glenfruin was at the time the services were 
rendered on a voyage from Hankow to London, 
laden with a cargo of tea. The value of the 
Glenfruim and her freight was 70,0002., and of her 
cargo 158,0007. Sixty-two sixty-fourth shares in 
the Glenavon and sixty-two sixty-fourth shares in 
the Glenfruin were owned by the same nineteen 
persons. The remaining two sixty-fourth shares 
in the Glenavon were held by a Mr. William 
Houston, and the remaining two sixty-fourth 
shares in the Glenfruin by another gentleman. 


The facts alleged on behalf of the plaintiffs 
were as follows:—On the 18th June 1884 the 
Glenfruin had broken her main shaft, and on the 
26th June, at about noon, she being then in the 
Indian Ocean about 2°22! N. lat. and 68°39’ E. long., 
she was observed by those on board the Glenavon 
flying signals for assistance. On the Glenavon 
coming up with the Glenfruin it was discovered 
that the breakdown of the Glenfruin’s machinery 
was due toa fracture in the screw-shaft. After 
the breakdown, efforts had been made to repair 
the shaft, and an engineer from the Glenavon went 
on board the Glenfruin to render assistance. On 
the morning of the 27th June the Glenavon began 
to tow the Glenfruin, and continued so doing until 
the 2nd July, when the repairs to the shaft of the 
Glenfruin were completed and her engines set 
ahead. It being uncertain whether the repairs 
would hold, it was agreed that the Glenavon 
should stay by the Glenfruin until she had passed 
Cape Guardafui. On the 4th July Guardafui 
was passed, and at noon on the 5th, as the Glen- 
fruin’s engines continued to work well, and Aden 
was only 350 miles distant, the Glenavon parted 
company and proceeded on her voyage. The 
Glenfruin eventually reached London iu safety. 
The towage extended over about 900 miles, and 
the weather was fine during the rendering of the 
services. 


The defendants by their statement of defence 
alleged as follows : 


4. The cargo laden on board the Glenfruim at the 
time mentioned in the statement of claim wes so laden 
by or for the several owners thereof, the defendants, on 
the terms of certain contracts by bills of lading then 
entered into between the plaintiffs, the owners of the 
steamship Glenavon and the defendants (or the shippers 
of the respective goods who endorsed the bills of lading 
to the defendants and thereby passed the property in 
the goods respectively to the defendants), whereby the 
plaintiffs contracted to carry the said cargo to London, 
and there deliver it to the defendants on payment of 
freight, and the act of the said plaintiffs in towing 
and assisting the Glenfruin, as alleged, was done only 
in fulfilment of their said contracte, as aforesBid, to 
carry her cargo to London, or for the purpose of enabling 
their own vessel to earn the freight on the said cargo, or 
for the purpose of avoiding their liability for the non- 
delivery of the said cargo to the defendants at London 
aforesaid, or for the sake of bringing their own vessel 
(which had put to sea in an unseaworthy condition) safe 
into port, and was ia any case an act done for the sole 
behalf and advantage of the said plaintiffs, and was not, 
so far as the said plaintiffs are concerned, a salvage 
service. 

5. The cargo of the Glenfruin was also laden on board 
her under the said contracts on the terms that the said 
vessel should be seaworthy for the voyage, and the de- 
fendants say that the said vessel, the Glenfruin, was 
not seaworthy for the said voyage, and waa not reason- 
ably fit to carry the said cargo to its destination at the 
time when she sailed on the said voyage, in this, that 
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the screw-shaft of the said vessel was defective, unsound, | Glenavon, say that if they contracted to carry the said 


and in improper condition and improperly fitted, and in 
consequence thereof, and for no other cause, the shaft 
broke down, and the upper part of the bearing in the 
immediate proximity of the shaft broke away, and the 
Glenfruin became in need of and received the assistance 
of the Glenavon, as in the statement of claim set out, 
and the said plaintiffs are not entitled to make any 
claim upon the defendants in respect of the said aseis- 
ance. 

6. Under the circumstances aforesaid the plaintiffs, 
the owners of the steamship Glenavon, or such of them 
as were and are owners of the Glenfruin, are not 
entitled to any salvage remuneration. The defendants 
also submit that any remuneration which the master and 
crew of the Glenavon are entitled to against them is of 
small amount, and that the defendants are entitled to 
recover the same from the plaintiffs, the owners of the 
Glenavon, or some of them, by way of counter-claim, as 
hereinafter stated. 

By way of counter-claim against the plaintiffs, the 
owners of the steamship Glenavon, or such of them as 
were also the owners of the Glenfruin: 

1. The defendants have suffered damage by breaches 
of contract by bills of lading of the said cargo shipped 
thereunder on board the Glenfruin at Hankow by the 
defendants and signed by or for and on behalf of the 
said plaintiffs, or some of them; or alternatively, the 
said goods were supplied under the said bills of lading 
by various shippers at Hankow on board the Glenfruin, 
and which were signed as aforesaid and indorsed to the 
defendants to whom the property in the said goods 
thereby passed. 

2. The plaintiffs (the shipowners) made default in 
delivery of the said goods respectively and only de- 
livered the same subject to certain claims which they 
were bound to pay and discharge, and which they had 
not and have not paid or discharged, and which they 
have left the defendants liable to pay. 

3. The said vessel Glenfruin was not seaworthy for 
the voyage on which the said goods were shipped, and 
not reasonably fit to carry the said goods to their desti- 
nation at the time when she sailed on the said voyage in 
the respects mentioned in the fifth paragraph of the 
defence, and in consequence thereof the said shafting 
broke down and the bearing broke away, and the said 
vessel became in need of and received the assistance in 
the statement of claim mentioned. 

Particulars of damage : 

1. Whatever sum may be awarded to the master and 
orew of the Glenavon for salvage. 

2. If the defendants are held liable to the owners of 
ihe Glenavon, or any of them, for any sum for salvage 
or other sums, the defendants claim such sum or gums 
from the plaintiffs, the owners of the Glenavon, or such 
of them as were also owners of the Glenfruin. 

The defendants counter-claim : 

Judgment for whatever sum or sums they are entitled 
to recover from the plaintiffs, the owners of the 
Glenavon, or any of them, and such further and other 
relief as the case may require. 


The plaintiffs by their reply, alleged as 
follows : 


1, They join issue on so much of the statement of 
defence as does not consist of allegations contained in 
the statement of claim. 

2. The plaintiffs, the owners of the Glenavon, say 
alternatively, that if they contracted as alleged in the 
fourth paragraph of the defence (which they deny), their 
act in towing and assisting the Glenfruin as alleged was 
not done in fulfilment of the said contract, or for the 
purpose of avoiding their liability for the non-delivery 
of the said cargo to the defendants at London. The 
plaintiffs also deny that the Glenfruin had put to sea in 
an unseaworthy condition. 

3. The plaintiffs, the owners of the Glenavon, also say 
alternatively as aforesaid, that the Glenfruin was 
seaworthy for the said voyage and reasonably fit to 
carry the said cargo to its destination at the time when 
she sailed on the said voyage. The plaintiffs deny that 
the Aacrew-shaft of the said vessel was defective, unsound, 
or in an improper condition or improperly fitted, and 
they deny that in consequence thereof the Glenfruin 
broke down as alleged. 

4. Alternatively, the plaintiffs, the owners of the 


goods on board the Glenfruin, which they deny, they 
did so on the terms of certain billa of lading which 
excepted loss or damage from machinery and all and 
every the dangers and accidents of the seas and of navi- 
gation, of whatever nature or kind, and the plaintiffs 
say that the breaking of the shaft of the Glenjrwin was 
an excepted peril within the meaning of the said bills 
of lading. 


5. In the alternative, the Glenfruin, as a fant, broke 
down during the said voyage owing to the existence of 
a latent defect in her iower shaft, against the existence 
of which it was impossible to provide, and could not 
have been discovered by the exercise of any ordinary 
care, skill, prudence, and foresight, and of the existence 
of whioh the said plaintiffs were ignorant. 

At the hearing of the action evidence was given 
on behalf of the plaintiffs as to the nature of the 
salvage services. It was also proved that the 
screw-shaft had been bought from a first-class 
firm, that the flaw was due to a latent defect 
which it would have been impossible to discover, 
and that the owners of the Glenfruin had used all 
reasonable diligence in the selection of the shaft. 


Russell, Q.C., Cohen, Q.C., and Bucknill for the 
plaintiffs.—It is submitted thatthe implied warranty 
of seaworthiness is not an absolute warranty that 
the ship shall be in fact fit for the voyage, but 
only that the shipowner shall take all reasonable 
care to make her so fit. If the court is 
precluded by authority from so holding, the 
plaintiffs nevertheless contend that the warranty 
is modified by the terms of the bill of lading. 
By the contract contained in the bill of lading 
loss or damage caused by “the accidents of 
the seas and of navigation” is excepted. In the 
present case the liability of the defendants to pay 
salvage remuneration is due not only to the 
vessel’s unseaworthiness, but to the unsea- 
worthiness plus the state of the weather, which 
together made it necessary to take assist- 
ance, and so rendered the defendants liable to pay 
salvage. Tho loss of the defendants is therefore 
due to an accident of navigation : 

Nugent v. Smith, 1 CO. P. Div. 444; 3 Asp. 
Mar. Law Cas, 198 ; 34 L. T. Rep. N. S. 827; 

Steel v. The State Line Steamship Company, 37 
L. T. Rep. N. S. 333; 3 Asp. Mar. Law Cas, 516; 
3 App. Cas. 72. 


' In The Miranda (27 L. T. Rep. N. S. 389; D. Rep. 3 


A. & E. 561; 1 Asp. Mar. Law Cas. 440), which 
was 8 case of salvage where the two ships 
belonged to the same owner and the assistance 
was rendered necessary owing to the salved 
ship having broken her screw-shaft, Sir Robert 
Phillimore awarded salvage as against the cargo. 
Where the shipowner has used all reasonable 
care and skill in the selection of the shaft, the 
fact of its breaking owing to a latent defect is an 
accident touching the motive power of the ship, 
and therefore an ‘‘accident of navigation” 
excusing the shipowner from all loss thereby 
caused : 
Phillips v. Clark, 2 C. B. N. S, 156; 
Lloyd v. General Iron Screw Collier Company, 10 
L. T. Rep. N. S. 586; 2 Mar. Law Cas. O. S. 32; 3 
H. & C. 284; 
Grill v. General Iron Screw Collier Company, 18 
L. T. Rep. N. S. 485; 3 Mar. Law Cas. Ô. S. 77 ; 
L. Rep. 3 C. P. 476. 
It may be contended by the defendants, on the 
authority of Steel v. State Line Steamship 
Company (ubi sup.), that the plaintiffs cannot 
avail themselves of the excepted perils, because 
they have no application to a ship sailing in an 
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unseaworthy state. The decision of the House of 
Lords was, however, confined to the particular 
excepted perils in the bill of lading then under con- 
sideration. Moreover, in the present case the 
“accident of navigation " happened after the com- 
mencement of the voyage, whereas in Steel v. The 
State Line Steamship Company (ubi sup.) the cause 
of the damage was the negligence of the crew 
prior to the sailing of the ship. 


Webster, Q.C., Tyser, and Barnes for the defen- 
dants.—The owners of the Glenfruin are liable to 
the owners of cargo for any loss occasioned by 
providing an unseaworthy ship, and they therefore 
are liable in respect of any salvage remuneration 
which may be due in respect of the services 
rendered to the cargo. The Miranda (ubi sup.) is 
not in point, inasmnch as Sir Robert Phillimore 
refrained from dealing with the question of 
unsea worthiness on the ground that no evidence 
had been given as to the vessel’s condition when 
she sailed. Even assuming that case to be in 
point, it has since been overruled by subsequent 
decisions. The implied warranty of seaworthiness 
is an absolute warranty that the ship shall in fact 
be fit for the voyage : 

Tyonsy. Melis, 5 East, 428 ; 

Kopitoff v. Wilson, 34 L. T.Rep. N. S. 677; 3 Asp. 

Mar. Law Cae. 163; 1 Q. B. Div. 377; 

Steel v. State Line Steamship Company (ubi sup). 
The excepted perils in the bill of lading have no 
application to an unseaworthy ship, the unsea- 
Korihi of which was the efficient cause of the 
OSs : 

Steel v. State Line Steamship Company (ubi sup) 

Tattersall v. The National Steamship Company 

Limited, 50 L. T. Rep. N. S. 299; 12 Q. B. Div. 
297; 5 Asp. Mar. Law Cas. 206. 
According to the decision of the House of Lords 
all the exceptions in a bill of lading must be 
taken to refer to a period subsequent to the 
sailing of the ship. 


Cohen, Q.C., in reply cited 
Kay v. Wheeler, L. Rep. 2 C. P. 302. 3 
Cur. adv. vult. 


March 31.—Bvumr, J.—The plaintiffs are the 
owners, master, and crew of the steamship Glen- 
avon, of 2385 tons gross register, manned by a 
crew of sixty-six hands. Ths defendants are the 
owners of the cargo laden on board the steamship 
Glenfruin, a vessel of about the same size as the 
Glenavon. At the time of the salvage services 
the Glenfruin was bound from Hankow to London 
with tea. The Glenfruin and her freight were of 
the value of 70,0001., and her cargo of the value of 
158,000L, making 298.0007. in all, On the 18th 
June 1884 the main shaft of the Glenfruin broke 
in the Indian Ocean. Her machinery was thereby 
for the time rendered useless, and she was par- 
ticularly unmanageable under sail. On the 26th 
June the Glenavon, also laden with tea, and 
bound on a voyage from Japan and China to New 
York, fell in with the Glenfruin. There were 
twenty-one owners of shares in the two ships, 
nineteen of whom held amongst them sixty-two 
sixty-four shares of each vessel; the remaining 
two sixty-four shares in each ship were held by 
a person who was not a parb owner in the other. 
Tt was agreed that, for the purposes of this suit, 
the velues of the Glenavon, her freight and cargo, 
should be taken to be equal to those of the Glen- 
fruin, her freight and cargo. At the request of 


the master of the Glenfruin, the Glenavon took 
hold of her and towed her on her voyage a 
distance of about 900 miles. By the 

the shaft of the Glenfruin had been repaired so 
that she could use her engines, though not at full 
speed. As it was uncertain whether the repairs 
to the shaft would hold good, the Glenavon kept 
in company of the Glenfruin till the 5th July, 
when the Glenfruin’s engines continuing to work 
well, the Glenavon left her and proceeded for 
New York. The weather was fine during the 
salvage services. The Glenfruin reached her port 
of destination in safety. The bills of lading of 
the Glenfruin contained the following amongst 
other exceptions: “ The act of God, the Queen's 
enemies, pirates, robbers by land or sea; restraint 
of princes, rulers, or people, loss or damage 
from machinery, boilers, or steam, or from ex- 
plosion, heat, or fire on board, in hulk, or craft, 
or on shore; jettison, barratry, misfeasance, 
error in judgment; any act or neglect or default 
whatsoever of pilots, master, or crew, in the 
management or navigation, of the ship; risks of 
craft, or hulk, or transhipment, and all and every 
the dangers and accidents of the seas, rivers, and 
canal, and of navigation, of whatsoever nature or 
kind, are exeepted.” 

The principal questions raised and discussed 
in the case were: (1) Was the breakdown of 
the Glenfruin’s shaft caused by unseaworthiness P 
(2) Does the implied warranty of seaworthiness 
in the bill of lading amount to a contract by 
the shipowners that the ship (including her 
machinery) shallbe in fact reasonably fit for the 
voyage, or only tbat due care shall be taken to 
make her so fit? (3) Was the warranty qualified, 
or were the shipowners otherwise exempted from 
liability for the breaking of the shaft by the 
exceptions in the bill of lading? With reference 
to the first of these questions, it appears from the 
evidence that very few, if any, of these large 
shafts are turned out, even by the best makers, 
without some flaws in the welding. If one of such 
flaws is of a serious nature, it is apt to extend 
from the strain put upon it by the working of 
the engines, and in course of time so to weaken 
the shaft as to make it unfit for the purposes for 
which it is designed. This is almost always, if 
not always, the cause of the breaking of the 
shafts of large steamers. The shaft in question 
had been made by one of the best firms, and after 
its completion it was impossible for that firm, or 
for the owners of the sbip to discover the flaw 
until it was laid bare by the breaking of the shaft. 
That flaw was a very serious one. It. had no 
doubt gradually increased during the four years 
the shaft was in use, and the defect culminated 
in the breakdown on a voyage on which the shi 
had met with no more than ordinary weather. T 
find as a fact that, when the Glenfruim started 
from Hankow, the shaft was not reasonably fit for 
the voyage; in other words, that the ship was 
unseaworthy. On the second question—viz., that 
relating to the nature and extent of the warranty 
of seaworthiness—I am, I think, concluded by 
authority. I have always understood the result 
of the cases from Lyon v. Mills (5 East, 428) to 
Kopitoff v. Wilson (ubi sup.) to be, that under his 
implied warranty of seaworthiness the shipowner 
contracts, not merely that he will do his best to 
make the ship reasonably fit, but that she shali 
really be reasonably fit forthe voyage. Had those 
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cases left any doubtin my mind it would have | 
been set at rest by the observations of some of 
the Peers in the opinions they delivered in the 
case of Steel v. The State Line Steamship Company 
(ubi swp.). 

Thirdly, Iam of opinion that the exceptions 
in the bill of lading have not the effect either of 
limiting the implied warranty or of otherwise 
exempting the shipowner from liability to the 
owners of cargo for damage or loss occasioned 
by the breaking of the shaft. It appears to me 
that the reasonable construction of the ex- 
ceptions relied on by the plaintiffs—viz., “all 
and every the dangers and accidents of the seas, 
Tivers, and canal, and of navigation of whatever 
nature or kind”—must be * dangersand accidents” 
happening to a seaworthy vessel, and that the 
exception has no application to the case of a ship 
which was unseawortby at the time of sailing, and 
the unseaworthiness of which was the efficient 
cause of the loss or damage. In the case of Steel 
v. The State Line Steamship Company (ubi sup.). 
to which I have already referred, the decision of 
the House of Lords was that the exceptions con- 
tained in the bill of lading then under considera- 
tion were exceptions of matters subsequent to the 
sailing of the ship with the goods onboard. I 
can see no reason for taking a different view of 
the exceptions in the bill of lading in the present 
case. The result is, that the part owners of the 
Glenavon, who were elso part owners of the 
Glenfruin, would be liable to the owners of cargo 
on board the Glenfruin for any loss occasioned by 
the breakdown of the machinery. In other words, 
such part owners (plaintiffs in the present suit) 
would be liable to reimburse the defendants any 
amount of salvage that I might award. To avoid 
what is termed “ circuity of action,” I must decline 
to make any award in favour of those plaintiffs. 
There is, however, one of the plaintiffs (Mr. 
William Houston, the owner of two sixty-fourth 
shares of the Glenavon) who is not a part owner 
of the Glenfruin, and who would therefore be 
entitled to his proportion of the salvage that would 
have been awarded to the plaintiffs had none of 
them been part owners of the Glenfruin. Again, I 
do not understand it to have heen contended, 
either in the pleading or in the argument, that 
the master and crew of the Glenavon are not 
entitled to salvage remuneration. Having regard 
to all the circumstances of the case, and bearing 
in mind that the two ships for practica! purposes 
must be taken to have belonged to the same 
owners, and that the cargo only of the Glenfruin, 
and not ship, freight, and cargo, are proceeded 
against in this action, I award 401. to the plaintiff 
William Houston, 501. to the master, and 2501. to 
the officers and crew of the Glenavon, according 
to their respective ratings. There will also be 
jndgment for the defendants on their counter- 
claim against the owners of the Glenfruin for the 
amount of salvage I have awarded. 

Solicitors for the plaintiff, Hollams, Son, and 
Coword. 


Solicitors for the defendants, Waltons, Bubb, 
and Johnson. 


Tuesday, March 24, 1885. 
(Before Burr, J.) 
James BumNEss AND Sons v. Tug PERSIAN Gur 
SrEAMSHIP Company LIMITED. 
Tar BusniRE. (a). 


Collision— Both, ships to blame— Breach of contract 


— Damages — Charter party — Bill of lading— 
Damage to cargo. 


The Admiralty Court rule that in cases of collision 
the damages are to be equally divided where both 
ships are to blame, does not apply to actione for 
breach of contract of carriage brought by owners 
of cargo against the carrying ship to recover 
damages for loss of, or injury to, their goods, and 
hence the plaintiffs in such actions are entitled to 
recover their full damages from the owners of the 
carrying ship. 

Tars was an action in personam, instituted by 

charterers for breach of charter-party and bill of 

lading against the Persian Gulf Steamship Com- 
pany Limited, the owners of the steamship 

Bushire. 

The plaintiffs claimed 10007. damages for non- 
delivery of cargo shipped under the eaid bill of 
lading on board the Bushire at Cardiff for 
delivery at Aden. 

The plaintiffs by their statement of claim 
alleged as follows : 

5. Whilst the said goods were being carried hy the 
defendants for the plaintiffs under the said charter-party 
and bill of lading, the defendants, by their servants, so 
negligently and unskilfully navigated the said steam- 
ship Bushire that, on or about the 28th Sept. i884, she 
came into collision with the steamship Bernina and 


sank, whereby the said goods were totally lost to the 
plaintiffs. 

6. Alternatively while the said gooda were being carried 
for the plaintiffs by the defendants under the said 
charter-party and bill of lading, the Bushire came into 
collision with the Bernina on or about the 28th Sept. 
1884 and sank, whereby the said goods were totally lost 
to the plaintiffs. 

The defendants by their defence alleged as 
follows: 


2. The defendants deny that the plaintiffs are entitled 
to the sum of 10001., and say, on the contrary, that they 
are only entitled to the sum of 500l., which the defen- 
dants now tender and pay into court, and offer to pay 
the plaintiffs’ costa up to the date of this tender, and say 
at the said sum is sufficient to satisfy the plaintiffs’ 
claim. 

3. In answer to paragraphs 5 and 6 of the statement 
of claim, the defendants admit that the vessel, the 
Bushire, did collide on or about the 28th Sept. 1884 with 
the steamship Bernina, but they only admit that they 
were partly to blame for the said collision, and say as a 
faot that the steamship Bernina was also partly to 
blame for the said collision, and say that they are only 
liable to pay the sum of 5001, being half the damages 
sustained by the plaintiffs in consequence of the loss of 
the said goods. 


March 24.—The action came on for hearing 
before Butt, J. 

Barnes, for the plaintiffs, after stating the 
facts, was stopped by the Court. 

Newson for the defendenis.—In accordance with 
the practice of this court, that where both ships 
are held to blame the damages are equally divided, 
the owners of the Bushire are only liable for half 
the plaintiffs’ damages. [Burr, J.—Surely that 
practice is not applicable to an action like the 
present, for breach of contract.] In the case of 


i (2) Reported by J. P. ASPINALL and BUTLER ÁSPINALL, Esqrs. 
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the Chartered Mercantila Bank of India v. Nether- 


such a way ns to obscure her lights to those on 


lands India Steam Navigation Oompany (48 L. T. | board the Hermon. 


Rep. N. 8. 546; 10 Q. B. Div. 521; 5 Asp. Mar. 
Law Cas. 65) Brett, L.J. uses language indicating 
that the practice is not confined to actions of tort, 
and hence is applicable to the present case. 
[Burr, J.—Is there any case of breach of contract 
to which the rule has been appliedP] I have 
been unable to find any case; but the defendants 
rely upon the remark of Brett, L.J., that “ if these 
ships had belonged to different owners, the loss of 
the cargo on board one of thom being the result 
of negligence on the part of both . . . the 
owners of each of the two ships would have been 
bound to pay in the result half of the loss which 
was claimed." 


Burr, J.—It seems to me that this, being an 
action for breach of contract, and not a case of 
tort, is not governed by the Admiralty Court 
practice of the division of damages where both 
vessels are to blame. I must therefore pronounce 
for the full amount of the plaintiffs’ claim. If 
there is any dispute as to the amount, it must be 
referred to the registrar. 

Solicitors for the plaintiffs, Waltons, Bubb, and 
Johnson. 

Solicitors for the defendants, Lowless and Co. 


Tuesday, Feb. 17, 1885. 
(Before Burt, J.) 
Tug Victor Covacrvicu. (a) 


Collision —Practice—Inspection by Trinity Masters 
—Admiralty Court Act 1861 (24 Vict. c. 10), s. 18. 


In a collision. action the court will not order the 
wessels to be examined by the Trinity Masters 
prior to the hearing of the action except under 
very unusual circumstances, and especially not 
where the party applying has had the opportunity 
by his witnesses deerit the vessel himself. 


THis was a motion by the plaintiffs in a collision 
action in rem for an order that the defendanta’ 
barque, the Victor Covacevich, might be examined 
prior to the hearing of the action by the Trinity 
Masters to be appointed for the trial, and that 
her lights might be exhibited in the screens, and 
the foresail and mainsail set during such exami- 
nation. 

The collision occurred between the plaintiffs’ 
steamship Hermon and the barque Victor Covace- 
vich in the English Channel, off Hastings, at 
about 4 a.m. on the 15th Jan. 1885. One of the 
plaintiffs’ charges against the Victor Covacevich 
was that she was not carrying her lights in 
accordance with the Regulations for Preventing 
Coilisions at Sea. 

In support of the motion, affidavits were filed 
in which it was alleged that the Victor Covacevich 
had been inspected by the plaintiffs’ surveyors, 
who reported that the screens for the lights of 
the Victor Covacevich were nob in accordance with 
the requirements of the Regulations for Prevent- 
ing Collisions at Sea, that it was therefore impos- 
sible for those ou board the Hermon to have seen 
the Victor Covarevich’s lights, and further that 
having regard to the bearings of the two vessels 
the foresail of the Victor Covacevich was set in 
(a) Heported by J. P. AgeINALL and BUTLER ÁSPINALL, Esqrs., 

Barristers-at-Law. 


Vor. V, N.S. 


The Victor Covacevich was & foreign ship. 


Sect. 18 of the Admiralty Court Act 1861 (24 
Vict. c. 10), is as follows: 

Any party in a cause in the High Court of Admiralty 
shall be at liberty to apply to the said court for an order 
for the inspection by the Trinity Masters or others 
appointed for the trial of the said cause, or by the 
party himself or his witnesses, of any ship or other 
pros or real property, the inspection of which may 

material to the issue of the cause, and the court 
may make such order in respect of the costs arising 
thereout as to it shall seem just. 

J. P. Aspinall, for the plaintiffs, in support of 
the motion.—The court has power under sect. 18 
of the Admiralty Court Act 1861 to grant the 
motion. [Burr, J.—Is there any precedent for 
this application P] There have been several cases 
in which the Trinity Masters bave inspected the 
ship. [Burr, J.—Those were cases in which the 
inspection took place after the action had come 
on for hearing. So faras I am concerned, I will 
never order an ingpection at this stage of the 
proceedings except under very unusual circum- 
stanees.] The Victor Covacevich is a foreign ship, 
and it is possible that she may be removed out of 
the jurisdiction. Should it at the hearing appear 
necessary to inspect her, great injustice would be 
done to the plaintiffs if she had in the interim 
been removed out of the jurisdiction. 


Dr. Raikes for the defendants, was not called 
upon. 


Burt, J.—Tbis appears to me to be an endeavour 
to substitute for the ordinary practiceun irregular 
practice, which is to be resorted to only under 
very unusual circumstances. In the present case 
the plaintiffa will have abundant evidence to 
prove the question raised as to lights when the 
case comes on for hearing. Iam of opinion that 
the time has not yet arrived for this application. 
Moreover, I think there would be the gravest 
inconvenience in adopting a course which would 
tend to encourage the substitution of the reports 
of experts for the evidence in the case. I should 
be very indisposed to grant such an application 
under any circumstances; but ib appears to me 
to be clear that in this case the plaintiffs havo 
had ample opportunity of inspecting these lights 
and their position, and the mode in which they 
are screened. It is not suggested that they 
cannot obtain evidence of these facts, and, that 
being so, I have no hesitation in refusing this 
application, It must be dismissed with costs. 

Solicitors for the plaintiffs, Pritchard and Sons. 

Solicitors for the defendants, Waltons, Bubb, 
and Johnson. 


March 17, 18, and 24, 1885. 

(Before Burr, J., assisted by TRINITY MASTERS.) 
Tue Evrorzan. (a) 
Oollision-—Steam steering gear—Liability of ship- 
owner—Negligence—River Thames—Dangerous 

machine. 

Where a ship comes into collision in a crowded 
river with another vessel by reason of her patent 
steam steering gear going wrong and getting out 
of control, and it is shown that such steering gear 


(a) Reported by J. P. ASPINALL and BUTLER ÁSPINALL, Eaqre., 
Barristers-at-Law. 
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has on a previous occasion gone wrong in a 
similar way, and that after being carefuliy 
examined by a competent engineer, who has not 
been able to discover any defect, it has been re- 
placed in the ship without alteration, such user 
in a crowded river, the hand gear on the ship 
being available, is evidence of negligence, render- 
ing the shipowner liable for the damage occa- 
sioned by the collision. l 

The rule that a man is bound to maintain his pro- 
perty in such a condition that it is not dangerous 
to the public, applies to fixed and immovable pro- 
perty only, and not to movable chattels, and hence 
does not apply to a ship and the parts thereof, 
30 as to make the shipowner, in the absence of 
negligence, liable for a collision caused by a 
defect in the construction in the ship’s steam 
steering gear. i f 

The user of a ship steered by steam steering gear in 
a crowded river is not the user of a dangerous 
machine in such away as fo render the shipowner, 
in the absence of negligence, liable for damages 
resulting from a collision occasioned by a failure 
of the steering apparatus. 

Tn v. e (34 L. T. Rep. N. 8.97; 1Q. B. 
Div. 314) explained. 


Tuis was a collision action in rem, instituted by 
the owners of the sailing vessel Nio against the 
screw steamship European, to recover compensa- 
tion for damage occasioned by a collision between 
the two vessels in the river Thames. 


The facts alleged on behalf of the plaintiffs 
were as follows :— 


Shortly before 2 p.m. on the 24th Aug. 1884, 
the Nio, & brig of 171 tons register, was lying at 
Huntley's Wharf on the south side of the river 
Thames in Greenwich Reach, properly moored 
and made fast with her starboard side against the 
wharf and her head down the river. The weather 
was fine and the tide high-water slack. In these 
circumstances the screw steamship Huropean was 
observed tobe proceeding down theriver about mid- 
channel, distant about two cables’ lengths, and on 
the Nio’s port quarter. Suddenly the European 
was seen to be heading for the Nio’s port side, as 
if under a port helm, and very shortly afterwards 
the Huropean with her stem struck the Nio on the 
port side about amidships. 

The defendants by their statement of defence, 
after stating that the European, a steamship of 
1736 tons, bound from London to New York, 
was, on the 21st Aug. 1884, being steered down 
the river by means of her steam steering gear, 
alleged as follows: 

3. The vessel left the Millwall Dock the same after- 
noon; and in leaving the dock and proceeding down the 
river her steam steering gear had worked perfeotly true 
in accordance with the various changes ordered, but in 
the circumstances aforesaid as the man at the wheel 
was attempting to steady the helm, in obedience to an 
order in that behalf received by him, the steam steer- 
ing gear suddenly failed, and the wheel flew hard 
aport, and the vessel’s head began to pay off to star- 
board. Orders were at once given to starboard and 
hard astarboard, but the wheel could not be got 
m and the vessel could not be given a starboard 

elm. 

4. Immediately it was found that the European could 
not be got to steer and that the steam steering gear had 
falled, her engines were stopped and reversed full speed 
and her anchor let go, and steam shut off the steam 
searing gear, and the hand gear got to work, but before 
her headway could be stopped, she with her stem camo 
in contact with the port side of tho Nio, 


5. The defendants deny thatthe European was negli- 
gently or improperly navigated, or that there was any 
negligence on the part of the defendants, or anyone for 
whom they were or are liable, or by any improper or 
defective equipment of the European. 

6. The said failing of the steam steering gear to act 
happened without any negligence or default on the part 
of the defendants, or of anybody for whom they are 
responsible, and the said collision was not occasioned by 
any neglect, default, or mismanagement on the part of 
those on board the European, or the defendants, or eny- 
one for whom they are responsible, and the said collision 
was the result of inevitable accident. 


At the hearing of the action it was proved that 
the steam steering apparatus was a patent of 
Messrs. Higginson, of Liverpool, of which five 
hundred had been supplied to different ships; 
that on the vessel's inward voyage from America 
the apparatus had failed in a similar way to the 
present case when she was coming up the Thames; 
that in consequence of such failure the apparatus 
was examined by the foreman of Messrs. Higgin- 
son, who was unable to discover the cause of its 
failure, and pronounced it to be in perfect order ; 
that it had been placed on board the European 
in 1884, that it had never failed except on the 
two occasions mentioned, and that the steam could 
be shut off and the helm worked by hand slone, 
Two expert witnesses on behalf of the plaintiffs 
stated that, under certain circumstances, when 
the full pressure of steam was put on for the 
purpose of putting the wheel hard over, it was 
possible that the sudden pressure of steam would 
In thas particular patent so affect the parts of 
the machine that the wheel might get out of 
control. 


Finlay, Q.C. (with him Bucknill) for the plain- 
tiffs.—It is submitted that on the evidence the 
defendants have been guilty of negligence, making 
them liable for the damage to the plaintiff’s 
vessel. Itis admitted by the defendants that on 
the vessel's inward voyage, about a fortnight pre- 
vious to the present accident, the steam steering 
gear failed in precisely the same way as on the 
present occasion. It is also admitted that the 
defendants were unable tio ascertain the cause of 
this failure, and nevertheless started down a 
crowded river like the Thames without any 
guarantee that the steering apparatus might not 
fail to work, as it had done before. It clearly 
would be negligence if the apparatus had failed 
to act properly on a dozen previous occasions, and 
the court should not absolve the defendants from 
liability because there has been a failure of 
the machinery on only one previous occasion. 
Shipowners have no right to entrust the control 
of a large ship in a crowded river to machinery 
about the efficiency of which there is any doubt, 
and if damage is caused by that machinery failing 
to act properly, they are guilty of negligence, 
rendering them liable to the owners of the pro- 
perty damaged. It is also submitted that on the 
principle laid down in Tarry v. Ashton (34 L. T. 
Rep. N. S. 97; 1 Q. B. Div. 314) the defendants 
are liable, even assuming them to have been 
guilty of no negligence. A shipowner owes a 
duty to the public, to so maintain his ship as not 
to be a source of danger to others. The user of 
a ship steered by steam steering gear in a crowded 
river like the Thames is the user of a “ dangerous 
machine” within the meaning of Powell v. Fall 
(43 L. T. Rep. N. 8. 562; 5Q. B. Div. 597), and, 
therefore her owners are liable for damage 
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occasipned by its use, although they may not 
Lave been guilty of negligence. 

Sir Walter Phillimore (with him Gorell Barnes) 
for the defendants.—If this collision was due to 
any negligence, it was the negligence of the 
patentees of the machine, for whom the shipowners 
are not liable: 

Quarman v. Burnett, 6 M. & W. 499; 4 Jur. 969 ; 

The Virgo, 35 L. T. Rep. N. S. 519; 3 Asp. Mar. 
Law Cas. 285 ; 

Hughes v. Percival, 49 L. T. Rep. N. S. 189; 8 App. 
Cas. 443; 

The Warkworth, 51 L. T. Rep. N. S. 558; 9 P. Div. 
146; b Asp. Mar. Law Cas. 326. 

The defendants were guilty of no negligence: 

The William Lindsay, 29 L. T. Rep. N. S. 355; L. 
Rep. 5 P. C. 338; 2 Asp. Mar. Law Cas. 118. 
After the failure on the first occasion the machine 
was taken to pieces by a competent engineer and 
was pronounced by him to be without defect. 
Under those circumstances the defendants did 
all that & reasonably prudent man could to 
insure the proper working of the steering 
apparatus. The cases of Tarry v. Ashton (ubi 
sup.) and Powell v. Fall (ubi sup.) have no appli- 
cation to the present circumstances. The prin- 
ciple acted upon in Tarry v. Ashton (ubi sup.) was 
expressly limited by Parke, B. in Quarman v. 
Burnett (ubi sup.) to immovable property, and 
it therefore has no application to a ship. A 
ship, even though steered by steam steering gear, 
cannot be called a “dangerous machine" in the 
sense that a locomotive driven along the highway 
is so called, and therefore the case does not fall 

within Powell v. Fall ( ubi sup.). 


Bucknill in reply. 

Cur. adv. vult. 

March 24.—Bort, J.—The plaintiffs, the owners 
of the brig Nio, seek to recover damages for an 
injury done to their vessel by the steamship 
European, owned by the defendants. On the 
afternoon of the 24th Aug. 1884 the Nio was 
lying properly moored at Huntley’s Wharf on the 
south side of Greenwich Reach, in the river 
Thames, when the European, a large steamer 
bound from Millwall Dock to New York, ran into 
her, doing considerable damage. The European, 
which was in charge of a duly licensed pilot, 
was being steered by steam steering appa- 
Tabus, of which Messrs. Higginson, of Liverpool, 
are patentees. All went well, and the vessel pro- 
perly anawered her helm until she arrived at the 
place in question, when suddenly some derange- 
ment of the steam steering gear occurred, the 
ship’s helm went hard over to port, the helme- 
man being unable to control or move it. The ship’s 
engines were at once stopped and reversed, and 
her anchor was let go, but she ran into the Nio 
before her way could be stopped. The evidence 
clearly establishes that all that could be done to 
avoid the collision was done after the mackinery 
went wrong. 

The plaintiffs contended that the defendants 
are liable, even assuming that neither they nor 
their own servants were guilty of negligence. 
In support of this proposition the plaintiffs rely 
on a class of cases of which Tarry v. Ashton 
(ubi sup.) is an example. I think, however, 
they are not entitled to succeed on this con- 
tention. Those are cases where the defendants 
were persons in possession of real property, and 


be that they must take care that their property is 
so used or managed that other persons are not 
injured, and that, whether their property be 
managed by their own immediate servants or 
by contractors with them or their servants, the 
same rule does not apply to the use or manage- 
ment of movable chattels. This distinction is 
clearly pointed out by Parke, B. in delivering the 
judgment of tbe Court of Hxchequer in the case 
of Quarman v. Burnett (ubi sup.). The case of 
Powell v. Fall (ubi swp.) was also relied on by the 
plaintiffs’ counsel in support of the contention 
stated above. That was the case of damage to a 
hayrick by fire from a locomotive steam-engine 
being driven along the high road. There is, in 
my opinion, no analogy between that case and 
the present. Moreover, in that case, it seems to 
have been admitted throughout that the defen- 
dants, the owners of the engine in question, were 
liable for the injury complained of, although 
occasioned by no negligence of theirs or their 
servants, uniess the Locomotive Acts protected 
them. I have, therefore, no hesitation in holding 
that the defendants in the present case are not 
liable, unless the damage was caused by the 
negligence of themselves or their servants. Was 
it occasioned by such negligence ? 


I have already found that there was no negli- 
gence after the derangement of the machinery 
occurred; but it was proved that on the way 
up the Thames on the inward voyage of the 
European, immediately preceding the voyage 
in question, a precisely similar difficulty had 
arisen below Gravesend, and that in consequence 
the use of the steam steering gear had been 
discontinued, and the vessel had been steered 
by hand up to the docks. Shortly afterwards 
the machinery was taken to pieces and readjusted 
by a competent fitter, who, however, failed to 
discover the cause of this derangement, and 
there was, therefore, no assurance that the vice, 
whatever it may have been, had been cured 
during the overhaul. Ido not forget that there 
is evidence in the case that some five hundred 
of Messrs. Higginson's steam “ quartermasters,” 
as they are called, have been supplied to different 
ships, and that they have generally worked well, 
and without developing the defect now under con- 
sideration. What that defect may be is a ques- 
tion on which, on the evidence, neither the Elder 
Brethren of the Trinity House nor myself have 
arrived at & definite conclusion, although the 
evidence of Mr. Gray and Mr. Flannery would 
seem to point to a radical error of construction. 


I cannot, however, help thinking, haying regard 
to what had happened to the machinery only & 
few days before, that to trust the control of a 
ship of 1736 tons net register to the self-same 
apparatus in the crowded and intricate naviga- 
tion of the Thames was an act imprudent in 
itself, and likely to cause damage to the property 
of other people. It was the less justifiable 
because there would appear to have been no 
objection to the use of the hand steering gear 
alone. I feel constrained to hold that this con- 
stituted negligence on the part of the defendants, 
and to pronounce for the damages proceeded for. 


Solicitors for the plaintiffs, Thomas Cooper and 


0. 
Solicitors for the defendants, Pritchard and 


with reference to them the rule of law seems to ! Sons. 
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Tuesday, March 31, 1885. 
(Before Burr, J.) 
Tur FoscoLiwo. (a) 


Limitation of liability—Loss of life—Damage to 

ship, goods, and merchandise. 

In an action for limitation of liability, where it 
appeared that all the claims in respect of loss of 
life had been settled, the Court ordered that upon 
payment in of Bl. per ton, all persons having any 
claim, either in respect of loss of life or damage 
toship, goods, or merchandise, should be restrained 
from bringing any action in respect of the col- 
lision. 

Ix this case the owners of the s.s. Foscolino 

sought to limit their liability in respect of loss of 

and damage to ship and cargo, and in respect of 

loss of lifeand personal injury arising out of a 

collision with the s.s. Venetia on June 14, 1884. 

In their statement of claim the plaintiffs 
alleged that the Venetia was sunk and tbree 
of her crew were drowned in the collision; they 
admitted liability for the collision; they alleged 
that claims bad been made in respect of ship and 
cargo, and that they had compromised and paid 
the claims made in respect of the whole loss of 
life occasioned by the collision. They alleged 
that the sum of 8l. per ton on the gross registered 
tonnage of the Foscolino was 86071.; that they were 
willing to pay the eame into court or give security 
for the same; that they were willing and offered 
to give security, if the court should so order, to 
cover claims tor possible further loss of life or 
personal injury occasioned by the collision, 

The plaintiffs claimed a declaration that they 
were not answerable in damages in respect oí loss 
of life or personal injury, either alone or 
together, with loss or damage to ship, goods, &c., 
to an aggregate amount exceeding 151. per gross 
registered ton, or for loss of, or damage to, ship, 
goods, &c., to an aggregate amount exceeding 81. 
per gross registered ton; that the amount for 
which they"were liable in respect of loss of life or 
personal injury, either alone or together, with 
loss or damage to ship, goods, &c., was 16,1381., 
and no more; that the amount for which they 
wereliable for loss of, or damage to, ship, goods, 
&c., was 8607]. and no more; that do paying 
into court or giving security for 86077, together 
with interest, and upon giving security (if so 
ordered) for such further sum as to the court 
should seem fit, for possible claims for loss of life 
or personal injury, all further proceedings and 
actions should be stayed, and that all persons 
interested in the Venetia or her cargo, or having 
any claim in respect of loss of life or personal 
injury, should be restrained from bringing any 
action in respect of the collision, and that proper 


directions should be given for ascertaining all. 


persons having just claims in respect of loss of 
life or personal injury, or loss of, or damage to, 
ship, goods, &c., and that the said sum might be 
rateably distributed among the persons making 
out their claims, and that proper directions might 
be given for excluding any claimants who should 
not bring in their claims within a certain fixed 
time. 

The owners of shipand cargo entered an appear- 
ance and admitted the plaintiffs’ right to limita- 


(a) Reported by J. P. AsPINALL and BUTLER ASPINALL, Esqrs,, 
Barristers-at-Law. 


tion of liability as regards themselves. The 
plaintiffs at the hearing produced an affidavit 
showing the names of all persons killed, their 
condition in life, the number and position and age 
of the persons asserting and entitled to assert life 
claims, and showing tbat all these claims had 
been settled by payment of sums of money and 
the amount of such payments. 

The plaintiffs thereupon applied for judgment 
as claimed, without giving auy security for the 
life olaims, and upon payment into court of the 
8607L, the amount of their limited liability iu 
respect of ship, goods, &., and the court made 
such order accordingly. In drawing up the judg- 
ment the registrar omitted all mention of the life 
claims and confined the judgment so as to limit 
the plaintiffs’ liability only in respect of ship, 
goods, &c. ~- 

On the 31st, March 1885 Aspinall, on hehalf of 
the plaintiffs, applied to the court to direct that 
the judgment might be drawn up ro as to protect 
the plaintiffs against all possible future life claims 
without giving further security than that already 
given in respect of ship and cargo. It was 
argued that some one of the claimants already 
settled with might make a further claim, and if 
the plaintiffs were not protected against such 
claims they might have to contest actions brought 
by paupers from whom they could get no costs, 
whereas if such actions were restrained in this 
action all claims would be barred unless brought 
within the time limited by the advertisements. 
It was also pointed out that, unless the plaintiffs 
got their limitation in respect of life claims, there 
could be no advertisements. 


Bucknill for owners of cargo. 


Bort, J. thereupon directed that the judgment 
should be drawn up in the form asked for, and 
the judgment was accordingly drawn *up as 
follows : 


The Judge, having heard counsel on all sides, 
pronounced that the owners of the steamship 
Foscolino are entitled to limited liability according 
to the provisions of the Merchant Shipping Act 
1854 and the Merchant Shipping Act Amendment 
Act 1862; and that in respect of loss of life or 
Personal injury, or of loss or damage to ship, 
goods, merchandise, or other things caused by 
reason of the improper navigation of the said 
steamship on the occasion of the collision between 
the said steamship and the steamship Venetia 
on the 14th June 1884, the owners of the said 
steamship Foscolino are answerable in damages to 
an amount not exceeding 16,138/., such sum being 
at the rate of 15l, for each ton of the registered 
tonnage of the said vessel, without deduction on 
accouut of engine room; and that in respect of 
damage to ship, goods, merchandise, or other 
things alone the owners of the said steamship 
foscolino are answerable in damages to an amount 
not exceeding 86067. 17s. 8d. of the said sum of 
16,1381., being at the rate of 8l. for each ton of 
the registered tonnage of the said vessel, without 
deduction on account of engine room. The judge 
ordered that upon payment into court of the said 
sum of 86061 17s. 8d. together with interest 
thereon at the rate of 4 per cent. per annum from 
the date of the said collision until such payment 
into court, and also upon payment of the costs 
incurred on behalf of the plaintiffs in the consoli- 
dated action 1884, L. No. 1523, fo. 254 and 1884. 
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F. No. 1104, fo. 279, all proceedings in the third 1. My said firm are the owners of the steamship 
consolidated action be stayed. The judge further Seraglio, —. ; s 
ordered that three advertisements should be 2. This is an action for alleged salvage services 


inserted, at an interval of not less than 
& week between each advertisement, in each 
of the following newspapers, viz. the Times, 
the Shipping and Mercantile Gazette, and the 
Daily Telegraph, intimating to all persons having 
any claim in respect of loss or damage caused as 
aforesaid that if they do not come in and enter 
their claims on or before the lst July next they 
wil be excluded from claiming to share in the 
amount for which the owners of the steamship 
Foscolino ave answerable as aforesaid, the last of 
such advertisements to be inserted on or before 
the 16th June next ensuing. And he referred all 
claims brought in or hereafter to be brought 
in in this action to the registrar, assisted by 
merchants to ascertain the amount thereof. The 
judge also condemned the plaintiffs in the costs 
of the action. 


Solicitors for the owners of the Foscolino, 
Botterell and Roche. 

Solicitors for the owners of the Venetia, Thomas 
Cooper and Co. 

Solicitors for the owners of the cargo laden on 
board the Venetia, Stokes, Saunders, and Stokes. 


Friday, May 1, 1885. 
(Before Sir James HANNEN.) 
Tur SERAGLIO. (a) 


Salvage—Practice—Arrest by telegram—Contempt 
of court pU of value—R. 8. C. Order IX., 
r, 12. 

It having been the practice of the Admiralty Court 
and of the Admiralty Divisionto give directions by 
telegraph to the officers of customs to arrest a ship 
immediately on the issue of the warrant, and 
before the warrant iteelf can have reached the 
officer, such arrest is valid, and if the owner or 
master remove her out of the jurisdiction after the 
officer of customs has taken possession of her, he is 
guilty of contempt of court, notwithstanding the 
provisions of Order IX., r. 12, as to the mode in 
which service of the warrant is to be effected. 

Tuis was a motion by the defendants in a salvage 

action for the release of the salved vessel Seraglto, 

her cargo, and freight, “ without filing an affidavit 
as to the values of the property arrested, the 
solicitors for the defendants undertaking to file 
such affidavit within three days." The plaintiffs, 
who were the owners, master, and crew of the 
steamship Gazelle, after the institution of the 
action, obtained a warrant of arrest. The Seraglio 
being at Plymouth, notice of the issue of the 
warrant was telegraphed by the marshal to the 

Custom House officer at that port. On receipt 

of the telegram the Custom House officer went on 

board the Seraglio and arrested her. The master 
of the Seraglio, however, in obedience to his 
owner's orders, took the vessel with the Custom 

House officer on board and proceeded to Cardiff, 

MT the warrant of arrest was duly served upon 

er. 
The following affidavit of William Henry Rae- 
burn, resident in Glasgow, one of the defendants, 
was filed in support of the motion :— 


-(c) Reported by J. P. ASPINALL and BUTLER ASPINALL, Esqrs., 
Barristers-at-Law, 


rendered by the plaintiffs on the 24th inst. to the steam- 
ship Seraglio, whereby the latter was towed into Ply- 
mouth. My firm never received from the plaintiffs or 
any person on their behalf any application for payment 
for the said alleged services, but on the 27th inst. the 
vessel, which was then in Plymouth, was arrested at 
the plaintiffa' suit about half past seven in the evening. 
The said vessel was then about to proceed to Cardiff for 
the purpose of loading cargo and sailing from the latter 
port on Saturday next for Bombay under charter. 

3. About ten o’clock on Monday night I received a 
telegram from my agents at Plymouth, Messrs. Weekes, 
Phillips, and Co., informing me that the vessel had been 
arrested by telegram at the suit of the plaintiffs, and ag 
I believed that the arrest was not legal, and I had had no 
demand from the plaintiffa for any sum claimed by them, 
I telegraphed to Weekes, Phillips, and Co. that the 
vessel was to proceed to Cardiff for the purpose of 
loading. 

4, I declare that all blame attaching to taking the 
vessel from Plymouth is solely chargeable to myself this 
deponent. The master would not have removed the 
vessel without receiving the orders he did from me, 

5. I declare that in ordering the master to proceed 
to Cardiff I did not intend any Ateina to this honour- 
able court. It being late at night I was unable to con- 
sult my solicitors, as I should have done had I received 
the telegram in the daytime, and I say that I was not 
aware that a vessel could be arrested by telegram or 
without any claim being made by the plaintiffs on my 
firm for their [ium salvage services. It was impor- 
tant that the said vessel shonld arrive at Cardiff as 
Boon as possible, and she was taken there direct. 

6. If in what I have done I have committed any dis- 
respect to this honourable court, I beg to tender my 
apology for the same, but in acting as aforesaid 
honestly believed that the arrest of the Seraglio was, in 
the circumstances, improper, and I am advised that it 
could only have been legally effected by production and 
service of the warrant itself on board. 


Order IX., r. 12, is as follows: 


ln Admiralty actions in rem, service of a writ of sum- 
mons or warrant against ship, freight, or cargo on board, 
is to be effected by nailing or affixing the original writ 
or warrant for a short time on the mainmast or on the 
single mast of the vessel, and on taking off the process, 
leaving a true copy of it nailed or fixed in ita place. 

Bucknill, ior the defendants, in support of the 
motion.—Having regard to the fact that the 
defendant is resident in Glasgow, and that the 
affidavit of value will be filed within three days, 
it is submitted that the court should accede to 
the motion. There was no contempt in taking the 
vessel to sea, inasmuch as she had never been 
legally arrested, and was therefore not within 
the jurisdiction of the court. Order IX., r. 12, 
requires the original warrant to be affixed to the 
mast for a short time, and on its being taken off, 
a copy being left in its place. In the present 
case there had only been notice by telegram of the 
issue of the warrant, which was not sufficient. 


J. P. Aspinall, for the plaintiffs, contra.—It is 
submitted that the defendant is not entitled to 
the motion. He is seeking a favour. He is not 
entitled to the release of the ship until he bas 
filed an affidavit of value. Having been guilty of 
contempt, the court shonld not grant him the 
favour he seeks. According to the practice of 
this Division a vessel may be arrested by tele- 
gram, just as in the Chancery Division notice of 
an injunction may be given by telegram : 

Ex parte Langley, 41 L. T. Rep. N.S. 388; 13 Ch. 
Div. 110. 


Sir James Hannen.—The defendant, who is the 
owner of the Seraglio, is asking a favour of the 


422 


MARITIME LAW CASES. 


—————————————————————MM——————M—HÉÉÉÁÉÁáÉÉÉáRáÉ—————— 


H. or L.] 


INGLIS v. Stock. 


[H. or L. 


LI a a a ee eee ee CÓ! Á— 


court, which gives me an opportunity of marking 
my sense of his conduct by refusing it. I have 
only to deal with this matter as a contempt of 
court. There is no doubt about the proper way 
of serving a warrant of arrest, bat equally also 
no doubt as to the manner in which notice of its 
issue may be communicated. In the present, 
notice of the issue has been given in precisely the 
same manner in which notice of the granting of 
an injunction is given in the Chancery Division, 
viz., by telegram. In the Chancery Division, 
though no doubt a formal injunction is obtained, 
the means of communication having in these 
days become more rapid, the telegraph is em- 
ployed to give notice of its being granted. Every- 
one knows that in matters of business he cannot 
with safety disregard a notice given by telegram; 
and so it must also be understood that a litigant 
cannot disregard a notice sent to him by telegram 
by an officer of the court. This is so even if 
there were any reason to doubt the authenticity 
of the telegram; in those circumstances inquiry 
should be made. In the present case nothing can 
be more flagrant than the conduct of the owner 
of the Seraglio, who appears to have taken this 
course in order to test the law. I think I am 
taking the most leniert view I can of the matter 
by accepting his apology, but I shall not so again 
in any other case. The motion must be dismissed 
and the defendant condemned in the costs. 
Solicitors for the plaintiffs, Botterell and 
Roche. 
2 reus for the defendants, Miller, Smith, and 
ell. 


HOUSE OF LORDS. 


March 26, 27, and 30, 1885. 

(Before the LorD CHANCELLOR (Selborne), Lords 
BLACKBURN, WATSON, and FITZGERALD.) 
Inexis v. Stock. (a) 

ON APPEAL FROM THE COURT OF APPEAL IN ENGLAND. 


Marine insurance—Insurable interest in goods— 
Sale “free on board.” 


D. and Co. agreed in writing to sell to B. 200 tona 
of sugar of a certain quality at an agreed price, 
“f.o.b.” at H., payment by “cash in London in 
exchange for billa of lading.” B. resold to the 
respondent at an increased price, but on the same 
terms. D. and Co. also sold 200 tons of sugar to 
the respondent upon the same terms. D. and Co.’s 
agent shipped 390 tons of sugar in one ship to 
satisfy these two contracts. The usual course of 
business was not to appropriate specific bags of 
sugar to particular contracte till ofter the ship- 
ment, and after D. and Co. had received the bills 
of lading. The ship and cargo were totally lost 
by perils of the sea before any appropriation was 
made, but D. and Co., after hearing of the losa, 
appropriated 200 tons to B.’s contract, and 190 
tons to the respondents, and he paid the contract 
price and obtained the bills of lading. He hada 
floating policy of insurance on goods, and de- 
clared under it in respect of the sugar so lost. 

Held, in am action on the policy (affirming the 
judgment of the court below), that the respondent 
had an insurable interest in the sugar, and was 
entitled to recover. 


(a) Reported by C. E. MALDEN, Esq., Barrister-at-Law. 


| Held (per Lord Blackburn), that an undivided 
interest in a parcel of goods may be described. 
generally as an interest in goods in the same 
manner as if it were an interest in every portion 
of the goods. 


Tars was an appeal from the judgment of the 
Court of Appeal (Brett, M.R. Baggallay and 
Lindley, L.JJ.) reported in 51 L. T. Rep. N. S. 449; 
12 Q. B. Div. 564; 5 Asp. Mar. Law Cas. 294, 
reversing a judgment of Field, J. reported in 
47 L. T. Rep. N. S. 416; 9 Q. B. Div. 708; 4 Asp. 
Mar. Law Cas. 596, upon further consideration. 

The action was brought by the respondent 
against the appellant, who was an underwriter, 
on a policy of insurance on goods, under cireum- 
stances which appear in the head note and in the 
judgment of the Lord Chancellor, and algo in the 
reports in the courts below. 


The Solicitor-General (Sir F. Herschell, Q.C.), 
Cohen, Q.C.,and Barnes appeared for theappellant, 
and contended that the question was whether the 
property had passed to the respondent before the 
loss, so that the goods might attach to the floating 
policies. In order to carry out the contracts to 
advantage, it was necessary for Drake and Co. 
so to distribute the sugar as to equalise the 
saccharine averages; they shipped one amount of 
sugar and did not appropriate it so as to pass the 
property to the respondent till a later date. The 
risk had not attached to the policies at the date 
of the loss, and nothing that happened later could 
make it attach. See Anderson v. Morice (1 App. 
Cas. 713; 3 Asp. Mar. Law Cas. 290; 35 L. T. 
Rep. N. S. 566; [Ex. Ch.] L. Rep. 10 C. P. 609; 
3 Asp. Mar. Law Cas. 290; 33 L. T. Rep. 
N. S. 355). Drake and Co. kept the right of 
specifically appropriating, and of deciding on 
whom the short delivery should fall, in their own 
hands. The price to be paid varied according to 
the apportionment, and till the property had 
passed the price is not due, and the respondent 
could not be made liable for it. Drake and Co. 
did not determine which bags were to be Beloe's 
and which the respondent’s till the bills of lading 
arrived after the loss, and then the purchasers 
might have rejected them. The judgment of the 
court below rests on a finding as to the course of 

business which was not supported by the evidence. 

A loss before the appropriation no more affected 

the purchasers than a loss before the shipment. 

If Drake and Co. had become bankrupt before 

the apportionment the sugar would have passed 

to their assignees. The respondent had no interest 
in it at the time of the loss, as no property would 
pass till specific goods were separated from the 
bulk. The contract of insurance necessarily 
implies that there shall be specific goods covered 
at the time of the loss. There was no implied 
authority to appropriate after the loss. They 
also referred to 
Seagrave v. Union Marine Insurance Co., L. Rep. 1 
C. P. 305; 2 Mar. Law Cas. O. S. 331; 14 L. T. 
Rep. N. S. 479; 
Blackburn on Sales, p. 122; 
Benjamin on Sales, o. 5. 
O. Russell, Q.C., Reid, Q.C., nnd Danckwerte, who 
appeared for the respondent, were not called upon 
to address the House. 


At the conclusion of the arguments for the 
appellant, their Lordships gave judgment as 
follows :— 
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The LORD CHANCELLOR (Selborne).—My Lords: 
The question in this case is, whether the plaintiff 
had at the time of the loss of the steamer City of 
Dublin in the river Elbe, on the 4th Feb. 1881, an 
insurable interest in 3900 bags of sugar, part of 
that vessels cargo. The Court of Appeal, 
reversing a judgment of Field, J., decided in the 
plaintiff's favour. By two contracts, dated 
respectively the 7th and 12th Jan. 1881, which were, 
except as to dates and parties, identical in their 
terms, Messrs. Drake and Co., merchants of 
London, agreed to sell to one Beloe and to the 
mes respectively, 200 tons each of German 

etroot sugar, to be shipped from Hamburgh. 
The material terms of the contract between 
Drake and Beloe are these :—'' London, Jan. 7th, 
1881, Messrs. W. Beloe and Co. We have this 
day sold to you for your account 200 tons German 
beet sugar of the crops 1880-1881, at 21s. 9d. per 
cwt. of 50% kilos. net f.o.b. Hamburgh for 88 
degrees net saccharine contents.” I need not 
read all the details. *'"The sugar shall analyse 
between 85/92 net both inclusive; sixpence per 
cwt. to be paid or allowed for each degree above 
or below eighty-eight, fractions in proportion; 
but anything above ninety-two not to be paid for. 
The analysis is to be effected by a public German 
chemist.” Then, omitting some immaterial 
points, it goes on: “for January delivery at 
Hamburgh payment by cash in London in 
exchange for bills of lading; less two months’ 
interest at 5 per cent. per annum. Any dispute 
arising out of this contract tc be settled by 
arbitration of two London brokers in the usual 
way." By another contract dated the 7th Jan., 
the plaintiffs bought from Beloe the sugar which 
Beloe had contracted to buy from Drake and Co., 
upon substantially the same terms, except thati 
the price to be paid for it to Beloe was to be 
21s. 104d. per cwt., subject to like variations 
between the same limits; and that the average 
analysis of the whole contract was ‘‘ not to exceed 
ninety.” The price therefore in each case was to 
be variable, according to the percentage of 
saccharine matter in the sugar; the goods were 
in each case to be delivered at Hamburgh free on 
board, and consequently were, after shipment, to 
be at the purchaser's risk ; and the bills of lading 
were to be retained by the vendors till the pur- 
chase moneys were paid. The plaintiff and Beloe 
at Bristol, and the agents of Drake and Co. at 
Hamburgh, engaged space for these sugars in 
a genera! ship, the City of Dublin, one of a line of 
steamers trading between Bristol and Hamburgh. 
The shipping agents at Bristol being informed by 
the plaintiff of his two purchases from Beloe and 
Drake and Co,, and learning from Beloe that 
Drake and Co. were his vendors, advised their 
correspondents at Hamburgh that 400 tons of 
sugar would be coming for that ship's cargo from 
Drake and Co. I do not think it material, but it 
is proper to know that the plaintiff did not 
know from whom Beloe had bought, and Drake 
and Co. did not know that Beloe had sold to the 
plaintiff till after the loss. The quantity actually 
put on board the City of Dublin at Hamburgh 
was only 3900 bags or 390 tons. As to this, I 
think it enough to say that if the plaintiff would 
have had an insurable interest in 4000 bags, 
under the circumstances of the case he had, in 
my opinion, such an interest though the quantity 
was short by ten tons. No other sugar belonging 


to Drake and Co. was put on board this ship. 
The 3900 bags were, therefore, specially separated, 
from the bulk of the vendors’ own sugar; and 
they were shipped under Drake and Cos 
contracts with Beloe and the plaintiffs, with a 
view to, and in fulfilment of, the agreement of 
Drake and Co., as vendors, to put the purchased 
sugars “free on board.” The present controversy 
arises out of the manner in which this was done. 
Each bag was distinguished by a mark denoting 
its percentage, according to certified analysis, of 
saccharine matter; and ten bills of lading, 
for parcels bearing marks corresponding to those 
on the bags, were made out in an impersonal 
form and sent, according to the contracts, to 
Drake and Co., to be retained by them till 
the time of payment should arrive. The 
aggregate consignment, except as to the 
deficiency of 100 bags, was proper and suitable 
to fulfil the two contracts, without exceeding, 
as to either of them, the average of 90 per cent. of 
saccharine matter ; and, according to the evidence 
of Mr. Hales, a partner in the firm of Drake and Co., 
it was made up and “ ordered forward" as being 
“sọ divisible.’ But no particular bags were then 
set apart or marked as applicable to the one 
contract more than the other; it was thought 
sufficientby Drake and Co., or their agents, to leave 
this to be done when the bills of lading came 
forward. There would be no practical difficulty 
in doing it in a proper and reasonable way, even 
if the plaintiff had not produced Beloe’s contract, 
inasmuch as neither purchaser could claim, and 
Drake and Co. were not to be paid for any excess 
beyond 90 per cent. of the average analysis of the 
whole contract, though it was conceivably possible 
that it might have been done perversely and un- 
reasonably. The decision was, in fact, made by 
Drake and Co., who forwarded invoices of the 
parcels attributed to each purchaser on the 
evening of the 4th Feb., after they had received 
notice of the loss. In the division so made the 
deficiency of ten tons was ascribed to the plaintiff's 
contract, being the later in date. No question 
was raised by the plaintiff or by Beloe; and the 
purchage moneys were paid by the plaintiff accord- 
ing to the contracts and invoices. But by this, 
which was done after the loss, the underwriters 
were, of course, not bound. It is contended, on 
the part of the appellant, that under these cir- 
cumstances, and for want of a proper division 
before the loss, the shipment had not the effect of 
divesting the prior title of Drake and Co., the 
vendors, or of passing any interest in these sugars 
to the plaintiff. This argument appears to me to 
confound two very different things—the appro- 
priation necessary as between vendor and 
purchaser, and the division, as between purchaser 
and purchaser, of specitic goods actually gppro- 
priated to the aggregate of the two contracts. I 
do not think it follows that there could be no 
appropriation by the vendor of which the pur- 
chasers might take the benefit, merely because 
the parcels of goods appropriated were mixed in 
the act of appropriation so as to require some 
subsequent division or apportionment. Whether 
this may have happened by previous agreement 
or course of dealing between all the parties, in 
which case there could be no serious doubt, or by 
accident, error, or want of proper care on the 
vendor’s part, appears to me to make no difference 
in principle, ‘he purchasers might possibly be 
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entitled to reject, but the vendors could not, in 
my opinion, without their consent, retract the 
appropriation. In the present case I see no reason 
to doubt that the difficulty arising from the con- 
fasion of parcels—material only to the settlement 
of the amount payable by the plaintiff to his two 
vendors—if not solved by consent or by arbitra- 
tion, for which each contract provided, would 
have been soluble by principles of law applied to 
the facts and the terms of the contracts. The 
necessity for doing this, and the fact that it had 
not been done at the time of the loss, do not in 
my opinion sufficiently distinguish this case 
from Brown v. Hare (3 H. and N. 484; 4 Ib. 822), 
and earlier authorities to the same effect. The 
goods were, by the act, of the vendors, separated 
from all other goods belonging to them; they 
were shipped “free on board” in what was for 
that purpose the purchaser’s ship, under two 
contracts so to deliver them, in both which 
contracts, subject to the payments to be made by 


him to Drake and Co. and Beloe, the plaintiff was | 


then, though Drake and Co. did not know ir, 
solely interested. I cannot infer from apy part 
of the evidence that in so shipping them indis- 
criminately the vendors intended to break, instead 
of fulfilling, their contracts, and to take upon 
themselves, contrary to those contracts, the sub- 
sequent risk of Joss, and the liability to freight. 
Yet this, as it seems to me, wonld be the necessary 
result of the appellant’s argument. I think that 
the order appealed from is right, and I move your 
Lordships to affirm it, and to dismiss the appeal 
with costs. 


Lord BracksuRN.—My Lords : I also agree that 
there is no occasion to hear the counsel for the 
respondent, The respondent had insured himself 
by floating policies to the extent of 50001. One 
of the policies is set out as a sample policy. Itis 
a policy for 4000L, part of 50002., and is marked in 
the margin No, 4247, By it the respondent caused 
himself to be insured in respect of goods conveyed 
in a steamer “from the continent of Europe 


between Havre and Hamburgh, both ports 


included, ^ Rouen, E Nantes, to Bristol upon 
any kind of goods and merchandise, begin- 


ning the adventure upon the said goods and 
merchandises from the loading thereof aboard the 
said ship at as above, upon the said Ship, &c., 
including all risks of craft, and so sball continue, 
and endure during her abode there upon the said 
ship, &c., and, further, until the said ship, with all 
her ordnance, tackle, apparel, &c., and goods and 
merchandises whatsoever, shall be arrived at as 
above upon the said ship, &c, until she hath 
moored at anchor twenty-four hours in good safety 
and upon the goods and merchandises until the 
same be there discharged and safely landed.” 
Then I pass overa sentence which is immaterial 
for the present purpose. “The said ship, &c., goods 
and rierchandises, &c., for so much as concerns 
the assured by agreement between the assured 
and assurers in this policy are and sball be valued 
at 4000L, part of 9000L, on sugar to be here- 
after valued and declared. To follow policy for 
4000L, No. X dated the 6th Dec. 1880." The 


meaning of “to be hereafter valued and declared,” 
is that if the insured has several adventures out, 
all within the description in the policy, he may 


select at his pleasure which is to be protected by 
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the policy; and, on his giving notice of such a 
selection to the insurers, the policy iaas if it had 
named that adventure from the beginning. Of 
course, if adventures have been previously named, 
these come firat, and, whether these prior subjects 
of insurance are lost or not, the policy is equally 
pro tanto functus oficio. AndI believe the prac- 
tice is, if there is nothing to show that the first 
adventure which came in safe was selected not to 
be under the policy, itis taken to be so, though 
there is no declaration. The meaning of “ To 
follow policy for 40001, No. 3.” is, that, there 


being consecutive policies, any lois declared is tn 
be borne first by!the earlier policies, and that it ia 
not until after the policy No. Lu is exhausted, 
either by losses or declared adventures which 
have come in safe, that the underwriters on the 


policy which follows are to bear the balance of the 
loss, if any. 


There is not, as far as I remember, any 
Other difference between a policy in the pre- 
sent form, with a declaration that it is on sugar 
valued at 38002., and sailed in the City of Dublin 
steamer, which sailed from Hamburgh to Bristol 
on the 8rd Feb. 1881, and an ordinary policy for 
the same sugar, valued at the same sum, on the 
Same steamer, onthe same voyage. The appellant 
ls an underwriter for 150]. on each of these con- 
secutive floating policies, 


There is no dispute, at least now, that the 
City of Dublin is such a steamer, and the 
voyage such a voyage as was within the 
terms of the policies, nor that the values 
and declarations were properly given, nor 
that there was enough left unexhausted on the 
policies to enable the underwriters to pay a total 
loss. But it wos said that the situation of the 
plaintiff with regard tothe sugars was not such as 
to give him an insurable interest. And I have no 
doubt that, in order to recover against an under- 
writer, the assured must show that he suffers loss 
in respect of the thing insured. In case of an 
insurance on goods, if he shows that he had at the 
time of the loss the whole legal property in the 
goods which were lost, he undoubtedly does show 
it. But I do not agree that this is the only way 
in which he can show an insurable interest in 
goods, or that any relation to goods such that if 
the goods perish on the voyage the person will 
lose the whole, and if they arrive safe will have 
allor part of the goods will not give an interest 
which may be aptly described as “ goods." In 
the present case there has been a good deal of 
extraneous matter brought into the discussion. 
I think if it had been remembered that the three 
contracts—viz., that of the 7th Jan. between 
Drake and Beloe, that of the same date between 
Beloe and the respondent, and the contract of the 
12th Jan. between Drake and the respondent—were 
all in writing, and it had been seen that they are 
80 expressed that, in my opinion, there is no doubt 
as to their construction, the objection would 
have been much more clearly raised, not, I think, 
for its benefit. Drake and Co., of London, who 
were large importers of beet sugar manufactured 
in Germany, made a contract with Beloe, of Bristol, 
who bought to sell again. There are, I zather, trad- 
ing lines of steamers running from Hamburgh to 
Liverpool, Leith, and Bristol, and, it may be,other 
places ; but to London, if a steamer is wanted from 
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Hamburgh, it must be chartered, but of course it 
may be chartered. By the contract Drake and 
Co. bound themselves to Beloe to supply 200 
tons of German beet sugar of the crop of 1880-81. 
It was not only to be German beet sugar, but it 
was to analyse between 85 and 92, “ but anything 
above 92 nob to be paid for.” No portion of the 
sugar now in dispute was either below 85 or 
above 92, so that this term does not come jnto 
operation. The sugar was to be “net free on 
board at Hamburgh,” and it was for January 
delivery at Hamburgh. The price was to depend 
upon the “average analysis of the whole con- 
tract. Should the average analysis of the 
whole contract exceed 90, such excess is not to be 
paid for" The Solicitor-General raised an 
argument on this clause which I shall notice by- 
and-by. The price was to be paid in London in 
exchange for bill of lading. Now, under this 
contract the first thing to be done was by Beloe, 
the buyer. He must let Drake, the seller, know 
in good time on what ship the goods were to be 
shipped free on board, for, till he knew that, 
Drake could not put the goods on board. As 
soon as he had secured room in the steamer he 
selected, and let Drake and Co, know in good 
time on what steamer they were to ship them, 
Drake and Co.’s part of the contract begins ; they 
are bound to have there at Hamburgh, and to 
ship free on board that ship, 200 tons of sugar 
answering in ali respects to the description in 
the contract. Provided that sugar of the proper 
quantity and description was put on board that 
ship, it was no concern of Beloe’s where or how 
Drake and Oo. gotit. So soon as they had done 
that they had fulfilled their part of the contract 
so far. But the price wasto be paid in London 
in exchange for bill of lading; and no doubt trom 
that it is to be implied that Drake and Co. were 
to take a bill or bills of lading for the sugar 
they put on board, and wore in due time to be 
ready and willing to give the bills of lading in 
London in exchange for the price. If Drake and 
Co. did this Beloe was bound to pay the price. 
Now, Beloe had on the same day, but whether 
before or after he had made the contract with 
Drake and Co. does not appear, made a contract 
with the respondent to supply him with 200 tons 
of sugar at 14d. a cwt. higher price than that at 
which Drake had agreed to supply Beloe. As the 
respondent knew where he wanted the sugar, this 
was tobe shipped “ free on board A 1 steamer to 
Bristol.’ The description of the sugar was the 
same as that inthe contract between Drake and 
Beloe, except that it was said “average analysis 
not to exceed 90." The Solicitor-General said 
that if the average analysis exceeded 90 Beloe 
was bound to take it from Drake, but not to pay 
the excess in price; but the respondent was not 
bound to take this more valuable lot at all, but 
would be in his right if he rejected it. What 
would have been the case if that point had been 
raised by the facts we need not inquire, though I 
have astrong suspicion that a jury would not 
much favourit. But, locking at the documents, it 
appears that not only were the averages under 90, 
but that by no possible shuffling of the 3900 bags 
actually put on board the City of Dublin could 
2000 bags have been selected the average of 
which would exceed 90. The respondent did not 
know, and had no reason to inquire, where Beloe 
was to get the sugar with which he was to supply 
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him. He saw Edward Stock, the agent for the 
Bristol line of steamers, and, according to the 
evidence, his directions were to secure room for 
the 200 tons in the steamer which would 
leave at the end of the month; and on 
the llih Jan. E. Stock and Son, the Bristol 
agents for the steamers, wrote to Nisstle and 
Günther the following letter:—" There are 200 
tons of sugar sold for shipment the second half 
of this month, but we have not yet ascertained 
the names of the shippers. There are also further 
parcels in treaty," and so forth. This, it must be 
noticed, was before the contract between Drake 
and the respondent on the 12th Jan. and how 
there can be any doubt raised that the respondent 
did his best as far as regards securing room on 
that steamer to take on board the sugar which 
Beloe was to ship or cause to be shipped, I am 
unable to conceive. He had to advise Beloe of 
this, and it is sworn that he did so, and I see no 
possible reason for doubting that he did. The 
position of things, then, as between Beloe and the 
respondent was this: The respondent had done 
his part, and unless Beloe by himself, or Drake, 
or anyone else, put the proper quantity of sugar 
of the proper description on board the steamer, 
the respondent had a right of action against 
Beloe. If Beloe did put the proper quantity on 
board he was entitled to recover the price in 
exchange for bills of lading, and it was no 
answer that the goods had perished at sea before 
the bill of lading was offered. “He did send an 
invoice specifying the marks and numbers of 
2000 bags undoubtedly put on board, which he 
alleged had been shipped on the respondent's 
account. If these were proper billa of lading for 
the sugar shipped, it is difficult to imagine & 
clearer case of the loss of sugar. It is said that 
the bills of lading which he offered to give in 
exchange for the cash, were not the bills of lading 
of goods shipped for the respondent in the City of 
Dublin, and, therefore, the respondent was not 
bound to pay in exchange for such bills of jading; 
instead of being liable to pay Beloe the price he 
had an action against him for breach of contract 
in not shipping as he ought to have done. This 
requires us to notice some more of the evidence. 
When the respondent bad made his contract 
with Drake on the 12th Jan., he at once proceeded 
to Edward Stock and Sons, who, on that very day 
advised Nisstle and Co. that the 200 tons were 
coming; so that he had done his part in securing 
room for that 200 tons, and if Drake and Co. 
have not shipped them he has & cause of action 
against them. They did not ship the whole 
200 tons, but only 190 tons, 10 tons or 100 
bags meant to be shipped having been delayed. 
For that Drake and Co. sent an invoice and re- 
ceived payment; and, os I said about Beloe, if 
Drake and Co. have offered the respondent bills 
of lading for goods which were not shipped 
for him, he has a cause of action against 
them, and was not bound to pay. But if Drake 
and Co. bave fulfilled their contract, and the 
bills of lading are those referring to the 1900 
bags, then the subsequent loss by perils of the sea 
is no answer. The respondent must pay the 
price, and has lost it, and that is as clear a loss 
us can well be. When Drake and Co., or rather 
their agents at Hamburgh, were shipping the 
sugar and held the mate’s notes, it was no doubt 
their business to see that a proper bill of lading 
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for each separate shipment was signed; and if at 
any time before the bills of lading left Hamburgh 
they had been allocated to each shipment, no 
objection, nob even an idle one, could have 
been raised. But instead of doing so the 
whole of the bills were sent in 2 lump 
to London that they might be allocated 
there. This was perfectly bond fide. Drake 
and Co, had no interest in favouring one more than 
the other, and were to be paid exactly the same 
price per bag, whether they allocated it to the 
one or tothe other. And if they had done this 
before the loss, I do not see what damage either 
Beloe or the respondent could have sustained by 
the allocation being made in London instead of in 
Hamburgh. Now, I have been quite unable to 
see, even if the respondent had sustained some 
damage, that it could have been damage going to 
the whole root of the matter, so as to form a 
defence against an action by either Drake and Co., 
or Beloe, for not paying for the goods in exchange 
for the bills of lading; that is, supposing the 
respondent, because prices had greatly fallen, or 
from any other motive, had wished to get off. 
And if it were so, I think the case would fall 
entirely within what Lord Hatherley in Anderson 
v. Morice (3 Asp. Mar. Law Cas. 290; 35 L. T. 
Rep. N. S. 566; 1 App. Cas. 713) says is 
the principle of Sparkes v. Murshall (2 Bing. 
N.S. 671). The insurers have no right to call 
upon the insured to exercisa a possible option to 
be released from his contract. But the loss 
having happened before the actual allocation, the 
respondent’s loss, when it happened, was a logs 
not of 200 tons, but of 200 tons parcel of 390 tons ; 
so that the loss, though exactly the same, is said 
not tobe the same in description, because it is a 
loss ofan undivided portion of the goods instead 
of being a loss of the goods themselves, I am 
quite unable myself to perceive why that should 
make the slightest difference. In the merits 
certainly it does not. Iam quite unable to per- 
ceive why an undivided interest in & parcel of 
goods on board a ship may not be described as 
an interest in goods just as much as if it were an 
interest in every portion of the goods. No 
authority was cited in order toshow that it was not 
80, and I can see no reason for it. Then,that being 
80, of course it follows that there is no defence at 
all, and this is my opinion. 

This, however, is not the ground on which 
the Court of Appeal decided. They thought 
that there was shown to be a custom, or course 
of dealing, which rendered Drake and Cos 
conduct a literal fulfilment of the contract. I 
am not satisfied that, on the evidence, such a custom 
or course of trade was shown. I do not say that 
itis not, but T should at least wish to hear the 
respondent’s counsel before deciding on that 
ground. On the other, as I have already in- 
timated, I have no doubt at all. 

Lords Watson and FITZGERALD concurred. 


Order appealed from affirmed, and appeal 
dismissed, with, costs. 
Solicitors for the appellant, Waltons, Bubb, and 
Walton. 


Solicitors for the respondent, Hollama, Son, and 
Coward. 
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Supreme Court of Judicature, 


COURT OF APPEAL. 


— 


Tuesday, May 12, 1885. 
(Before BRETT, M.R., Baccattay and BOWEN, 
L.JJ.) 


THE FRIEDEBERG. (a) 


ON APPEAL FROM BUTT, J. 
Collision—Reference— Costs. 


The „tule of the Admiralty Court, in damage 
actions, that where more than a third of the 
plaintiff 8 claim at the reference is disallowed he 
18 condemned in the costis of the reference, is not a 
hard and fast rule fettering the judge's discretion, 
and the judge is entitled, and ought to ewercise his 


discretion as to costs according to the circumstances 
of each particular case. 


Tuts was Bn appeal by thedefendants ina collision 
action im rem, from a decision of Butt, J., 
condemning the defendants in the costs of the 
action, and directing each party to bear their 


own costs of the reference, including a moiet 
of the reference fees, . * ; 


The collision occurred in the Bristol Channel, 


between the ba J 
on the 18th J Ste oH tabat and Friedeberg, 


The action was heard on the 23rd April 1884 
by Sir James Hannen, who pronounced the defen- 
dant’s vessel, the Friedeberg, alone to blame, and 
referred the amount of the plaintiffs’ damages to 
the registrar, but reserved the question of costs 


until the amount of the damages had been 
ascertained. 


The Plaintiffs, at the reference, brought in a 


claim amounting to 12627. 13s. 8d., of which the 
registrar allowed 1661. 18s. 9d. 


The report of the Registrar, so far as is material, 
was as follows: 
I beg further to report thatthe claim as made by th 
E y the 
piaintifis has been disallowed to a great extent under 
18th rs ig: g circumstances : On the morning of the 
pue. t y 1882 the two ships Nourmahal and Friedeberg 
bit 2 Anchor in Penarth Roads. The Nourmahal, a 
; jou ar of 846 tons register, wasin ballast, bound 
or n lift, The Friedeberg, an iron barque of 795 tons, 
was laden with coals, and bound to Valparaiso. Between 
ae and ven a.m, of that day the Friedeberg having, 
wit ae sistance of a steam tug, got up her anchor, 
Toten ^d and in attempting to cross the bows of the 
ma al, drove down on her, and having hooked the 
Tomas * cable with her anchor, the port side of the 
Due red came into collision with the starboard bow of 
Ne -wrmahal, In order to clear the cable the 
x ate ME had to heave in her anchor, and whilst so 
à & the two vessels were lashed together for a time, 
dete held by the Friedeberg’s tug, though, perhaps, 
ha aoi a little with the tide, until tbe Friedeberg let go 
leri aboard anchor which held the ships, thetug then 
rond them, Some time afterwards, when the two 
Friedeb in this condition had swung with the tide, the 
TLUNG ey $ master engaged another tug, the Porthill, to 


tow the Nourmah i 
anohorage. mahal clear of the Friedeberg and to a safe 


The Nourmahal’s hawse 
which proceeded to tow 


r was then given to the tug, 
TERN e t her ahead. From this point 
en e 36 great conflict as to what subsequently occurred. 
The plaintiff states that the tug towed the Nourmahal 
F very short distance ahead, and then called upon her to 
Fc her anchor ; that the master refused to do Bo on 

a ground that it was too near, and would be giving 


m———— regem Wen eoo OT vadit HOY Eois 
(a) Reported by J. P. AsPrxALL and BUTLER ASPINALL, Esqrs. 


Barristors-at-Law. 
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the Friedeberg & foul berth; and that he called and 
signalled to the tug to let hia ship drop astern so as to 
regain her original anchorage, passing the Friedeberg's 
port side; that instead of obeying these directions the 
tug proceeded to turn to starboard under a port helm, 
with the Nourmahal in her wake, until the latter took 
the ground about a quarter of a mile from the Friede- 
berg on her starboard beam. On the other hand, the 
statement is that the tug towed the Nourmahal to a 
Safe and good anchorage, at least half a mile distant ; 
that on getting there the master of the Nourmahal 
refused to anchor there, and insisted on his ship being 
turned and taken toa spot indicated by him; that the 
master of the tug warned him that if the attempt was 
made the ship must go aground; but on his insisting 
he marie the attempt, and the ship did take the 

‘ound. 

Tt does not seem necessary that I should decide which 
of these two statements is most consistent with the real 
truth, though we are decidedly of opinion that the 
Nourmahal had been towed to a considerable greater 
distance than her master represents before the tug pro- 
ceeded to turn her. Iam advised by the assessors that 
when the tug had towed the Nourmahal free of the 
Friedeberg she was not in a position of danger or of 
difficulty; that it required oply ordinary skill and 
experience to place her in as good anchorage ground as 
she was at the time of the collision. I am of opinion 
therefore, thet, whether her getting aground is to be 
attributed to the fault of those on board the tug or of 
those on board the Nourmahal, the Friedeberg is not 
responsible for the consequences. 

It then became necessary to consider what portion of 
the total damage sustained by the Nourmahal is due to 
the grounding. With respect to this, the master of the 
Nourmahal admitted that for forty minutes the ship was 
driving and being pulled over the bank. The chief 
officer also stated that the ship struck the gronnd 
heavily, and hevled over on her side, which caused her 
to atrain very much, and sho dragged and bumped very 
heavily for about half a mile. There is no suggestion 
that she made any water in the interval between the 
collision and the grounding, though she did make water 
directly after grounding. Notwithstanding these state- 
ments the owner and the two surveyors employed by 
him, when the ship got into dock, made light of the 
damage from the grounding, stating that it was confined 
to the forefoot, and that from 301. to 401, would suffice 
to repair it, aud they attributed the necessity for all the 
other repairs to the damage occasioned by the collision 
before the grounding. With this view I am unable to 
agree, and I bave the entire concurrence of the gentle- 
men who assist me, in concluding from all the facts and 
evidence that the damage from the actual collision was 
comparatively slight, and the more serious injury to the 
ship was the result of the grounding, which rendered it 
necessary to strip, remetal, and recaulk the ship. 
After careful consideration the amount allowed in the 
schedule is in our opinion ample for the repairs and 
expenses occasioned by the collision, and includes the 
expense of placing her in dry dock for the purpose of 
ascertaining if the contact of the vessels had scraped 
off or injured any copper below what was visible whilst 
she was afloat. 


The Registrar made no recommendation as to 
costs. The plaintiffs thereupon served notice of 
motion upon the defendants calling upon them 
to show cause why they should not be condemned 
in the costs of the action and the reference. 

Dec. 18, 1884.—Phillimore for the plaintiffs. 

Bucknill for the defendants. 


Burt, J.—This is a case in which the question 
of costs is in the discretion of the court. That 
discretion, as in all cases of discretion, must be 
exercised with reference to some rule or reason, 
and not capriciously. ‘The case is one in which 
the whole injury arose (not in legal sense, but 
speaking generally) from the wrongful acts of the 
defendants’ servants on board the Friedeberg. 
She came wrongfully into collision with the 
Nourmahal, and it was in the course of being 
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towed free from that collision that the latter 
sustained the injury which she got, some of it by 
the collision and some of it in being towed to a 
safe place. Itis very true that it is found that 
the Nourmahal sustained the bulk of the injury 
in the course of the towage after she had been 
taken to a place of safety, and therefore, legally, 
it was nota consequence of the collision. But L 
think it quite clear that there was a very fair 
question whether it was not legally a consequence 
of the collision, and that being so, I do not think 
any fault ought to be found with the owners of 
the Nourmahal for bringing their action 1n this 
court, because, had they brought it in the County 
Court, they would at once have debarred them- 
selves. from that second portion of their claim. 
Therefore, I think it is a case in which the plaintifs 
ought to have their costs of the action. With 
repard to the costs of the reference, I cannot see 
if it was reasonable for the plaintiffs to bring 
their claim in & superior court, how it can be said 
that they could not reasonably have put it 
forward before the registrar. They did put it 
forward, and failed on the larger part of it, and I 
think their failure must disentitle them to costs- 
They have taken the chance of the award and 
failed. The next question is, ought they to pay 
the costs of the reference? Having regard to all 
the circumstances of the case, I think not. 1 
think the proper order to make is that the 
plaintiffs have the costs of the action, and each 
party to pay his own costs of the reference. 

From this decision the defendants now 
appealed. 


Hall, Q.C. (with him Bucknitl) for the appel- 
lants.—Having regard to the fact that the regis- 
trar has found that the plaintiffs are only entivled 
to recover the sum of 166l. 18s. 9d., it is sub- 
mitted that the action ought never to have been 
brought in the High Court, and that the plaintiffs 
should be condemned in the costs. It is also 
submitted that inasmuch as the plaintiffs at the 
reference brought in a claim amounting to 
12621, 19s. 8d., of which only 1601. 18s. 9d. has 
been allowed, they should, in accordance with the 
practice of the Admiralty Court, be condemned 
in the costs of the reference. The rule upon 
which that court acts is that where the registrar 
disallows more than one-third of the plaintiff's 
claim, the plaintiffs are condemned in the costs. 
Dr. Lushington, in the case of The Empress 
Eugenie (Lush. 138), condemned the plaintiff in 
costs where he had failed to substantiate his 
claim upon a question of law only. According to 
that learned judge, “I think I should be making 
a dangerous precedent if I were upon such 
grounds to relax the ordinary and salutary rule of 
the court.” It is true that in The Gleaner (38 
L. T. Rep. N. 8. 582; 3 Asp. Mar. Law Cas. 582), 
and a few other cases the court has departed from 
the rule, but in the absence of strong reasons the 
court should follow the practice and condemn the 
plaintiff in the costs of the reference. In the 
present case the findings of the registrar clearly 
show that the plaintiffs must have had ample 
opportunity of knowing that the defendants were 
not liable for the larger portion of the claim. 

Beaufort (with him Sir Walter Phillimore), for 
the respondents, was not called upon. 


Brett, M.R.—The Court of Admiralty has 
always had a discretion as to costs, and even if it 
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had not originally it has been given it by the 
Judicature Act. When a court has such a dis- 
cretion it is intended that the court shall exercise 
itin each individual case. If, therefore, a hard- 
and-fast rule is laid down, the judge’s discretion 
is fettered. With all deference to that eminent 
judge, Dr. Lushington, when he laid it down as a 
general rule that if on a reference the plaintiff 
did not recover a certain proportion of his claim 
he was to be deprived of or to pay the costs, he 
did what was wrong. In laying down such a rule 
he was fettering his own discretion, and that of 
his successors, which he had no legal power 
todo. As tothe rule which has been alluded to, 
I doubt if it is & good rule, and in many 
cases it must work injustice. But inasmuch as 
the judge of the Admiralty Court is bound to 
exercise his discretion in each particular case it is 
wrong to say that there is any rule by which he 
can be bound. In the present case the learned 
judge has exercised his discretion, and has given 
his reasons for the conclusion to which he came, 
viz., that the plaintiff was entitled to the costa ot 
the action, and ought not to pay the costs of the 
reference. There is really no ground for inter- 
fering with the decision of the learned judge, and, 
moreover, we also think there is another objection, 
viz., that there is no appeal from the decision 
below. On all these grounds we think this appeal 
must be dismissed. 


Baceattay and Bowen, L.JJ. concurred. 
Appeal dismissed. 


Solicitors for the plaintiffs, Tufnell Southgate, 
agent for Dixon and Barker, of Sunderland. 

Solicitors for the defendants, Hill, Dickinson, 
Lighibound, and Dickinson. 


May, 2, 4, and 5, 1885. 
(Before Corron, LINDLEY, and Fry, L.JJ.) 
PHELPS, STOKES, AND Co. v. COMBER. (a) 


Bill of exchange— Drawing against particular 
shipments of goods—Marginal advice of draft— 
Specific appropriation of shipments—Stoppage 
in transitu. 

J., P., and Co., merchants at Pernambuco, having 
in the course of their business received orders from 
customers to purchase goods on their account in 
New York, instructed S. J. and Co., their agents 
at Liverpool, to purchase the goods and have them 
shipped to J., P., and Co. S. J. and Ov. then 
instructed R. B. B., tne agent at New York of 
J. P. and Co. and S. J. and Co., to purchase the 
goods. R. B. B. purchased the goods and shipped 
them to J., P., and Co., sending with them the 
invoices and bills of lading. To provide himself 
with funds to purchase the goods R. B. B. drew 
bills of exchange on S. J. and Co. in which were 
the words “and charged to account as advised.” 
Attached to each bill was a counterfoil headed 
“ Advice of draft.” This was addressed to S. J. 
and Co., mentioned the number, date, and amount 
of the bill, and concluded with these words 
(mutatis mutandis), “ Against shipments per 
steamship Glensannox, No. 6, N. Y. to Brazil 
via Baltimore. Please protect the drafts as 
advised above, and oblige drawer, R. B. B. New 
York, May 9, 1879.” “These bills were sold for 


(a) Reported by FRANE Evans, Esq., Barrister-at-Law. 
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value in New York, and R. B. B. advised SAR 
and Co. of the bills, and at the same time for- 
warded a statement of account. On presentation 
of the bills for acceptance S. J. and Co. detached 
the counterfoila and kept possession of them. 

On the 10th June 1879 (while the plaintifs, P., S., 
and Co. were the holders of these bills, drawn, 
according to this course of business, in respect of 
a shipment to J., P., and Co., to whom the bills of 
lading were at the same time sent) S. J. and Co. 
suspended payment. The same day the failure was 

own in New York, and R. B. B., under some 
pressure from P.,'S., and Co., telegraphed to J., P., 
anaCo.," Having pledged documents and shipments 
Glensannox, hold proceeds subject order P., S., 
and Uo.” The ship Glensannoz arrived at Per- 
nambuco on the llth June, and the goods were 
delivered to the customers (of J , P., and Co.) who 
had ordered them, the purchase money being 
received by J., P., and Oo. The Court found that 
the bills of lading had been delivered to the 
customers before the telegram was recewed. The 
bills of exchange were dishonoured by S. J. and 
Uo. when presented for acceptance. J., P., and 
Uo. claimed to retain the purchase moneys against 

,, moneys alleged to be due to them by B. J. and Oo. 
etd (affirming the decision of Bacon, V C., 51 
L. T. Rep. Ñ. S. 16; 26 Ch. Div. 750), that the 
goods were not epecifically appropriated to meet 
the bills of exchange, and therefore that P., S.,and 
Vo. were not entitled to have the purchase moneys 
applied in payment of the bills. 

Frith e. Forbes (7 D. T. Rep. N. 8. 261; 4 De 
G. F. § J. 409) distinguished. 

Held also, on appeal, that even if the telegram had 
reached J., P., amd Co. before the transitus was at 


an end, it would not operate to stop them in 
transitu, 


AT the date of the agreement hereinafter men- 
tioned, Phelps, Stokes, and Co., the plaintiffs, 
were bankers at New York; Thomas Comber 
the defendant, was a member of the firm of 
eonnefon, Patek and Co., of Pernambuco, mer- 
chants, and of the'firm of Johnston, Comber; and 
Co., of Bahia ; Samuel Johnston and Co. were mer- 
chants at Liverpool, and the bankers and agents of 
the Pernambuco and Bahia firms; and Carruthers 
Charles Johnston was the sole representative of 
the Liverpool firm, and also the larger partner in 
the Pernambuco and Bahia firms. 


By an agreement made the llth Dec. 1877, 
between C. C.J ohnston, of Liverpool, of the one 
part, and R. B. Borland of the other; after 
reciting that ©. C. Johnston was desirous of 
appointing the said R. B. Borland as agent to 
represent the partnership firmsof Samuel Johnston 
and Uo. of Liverpool, Johnston, Pater, and Co. 
of Pernambuco, and Johnston, Comber, and Co. 
of Bahia, on commission in the United States of 
America for the term of five years from the 1st 
Jan. 1878, upon the terms and conditions therein- 


after contained, it was agreed between the parties 
thereto as follows: E 


" " 3 . 
shall and will, during the said term, diligently attend 


a ohnston and 
the said firms of Samuel Jobnaton and Co., Liverpool, 
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Johnston, Pater, and Co., Pernambuco, and J ohnston, 
Comber, and Co., Bahia, That all business transactions 
by thesaid R. B. Borland on behalf of the said firme 
shall be charged by commission only, in conformity 
with the rates which have been heretofore charged by 
the said R. B. Borland since the let Jan. 1873, under 
a written agreement and power bearing date 28th 
Dec. 1872. Provided, however, that in cases of mutual 
agreement, the scale of commissions may be modified by 
the parties to this agreement as circumstances warrant. 

That the said R. B. Borland shall not enter into any 
speculative business whatever, but confine himself 
entirely to that of commissions only, and in caso of any 
other commissions being offered to him by other firms, 
he shall first submit the same for the approval of the 
said C. C. Johnston, in writing, before proceeding with 
the transaction thereof. 

That the said R. B. Borland shall be at liberty to 
make advances on shipments of produce consigned to 
the said C, C. Johnston, to the extent of not exceeding 
three.fourths of thenet value thereof, and he is hereby 
authorised and empowered to draw on the said Samuel 
Johnston and Co. for the amount of all such advances, 
and also for the amount of any orders given by the said 
firms of Samuel Johnaton and Co., Johnston, Pater, and 
Co., and Johnston, Comber, and Co. 

That the said R. B. Borland shall use his best endea- 
yours and utmost exertions in obtaining consignments of 
and orders for produce in connection with the said firms. 

From the date of the agreement, until May 1879, 
R. B. Borland was the general agent in New York 
of the three firms. 

The ordinary course of dealing between the 
firms and Borland was as follows: The Pernam- 
buco ond Bahia firms, having received instruc- 
tions from persons in Brazil for the purchase of 
North American goods, instructed the Liverpool 
firm to purchase the goods and have them shipped 
to the Pernambuco and Bahia firms. The Liverpool 
firm then instructed Borland, as their agent at New 
York, to purchase the goods, and he purchased them 
and shipped them to the Pernambuco and Bahia 
firms, at the same time sending them the invoices 
and bills of lading of the shipments. To provide 
himself with money to pay for the goods Borland 
drew bills of exchange on the Liverpool firm and 
sold the bills in New York in the ordinary way on 
the market. The bills of exchange were not drawn 
for the precise amount of the shipments, but for 
round sums, which were brought into the account 
current between the Liverpool firm and Borland. 
Every bill of exchange drawn by Borland had 
annexed to it a counterfoil with a perforated line 
between the bill and the counterfoil,the bill and 
counterfoil being together in the following form: 

Exchange for 15007. 0/0 
New York, May 9th, 1879. 

Sixty days after sight of this 
firat of exchange (second and third 
of same tenor and date being 
unpaid) pay to my order the sum 
of 15001. sterling, value received, 


and charge the same to account as 
advised. 


ADVICE OF DRAFT. 
To Messrs. Samuel John- 
ston & Co., Liverpool. 
No. of Draft 401. 
Date May 9th, 1879. 
Amount 15001. 010. 
Against Shipts. per 8.8. 

Glensannor No. 8, N.Y. 
to Brazil via Balt. 
Please protect the drafta 
as udvised above, and 
oblige drawer. 
Borland, New 
Muy 8th, 1879. 


(Signed) R. B. BORLAND. 
To Messrs. Samuel Johnston 
and Co., Liverpool. 

No, 401. Payable in London. 

Borland advised the bills drawn by him to the 
Liverpool firm, and with his advice forwarded a 
statement of the account current between them. 

On presentation of the bills of exchange for 
acceptance, Samuel Johnston and Co. accepted 
the bills, and detached the ccunterfoils, and 
retained them in their own possession. 

In May 1879 the Pernambuco firm ordered the 
Liverpool firm to send certain goods to them for 
some of their customers in Brazil; the Liverpool i 


York. 
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firm sent the order to R. B. Borland, who bought 
the goods in New York. 

R. B. Borland sent the goods, with the invoices 
and the bills of lading, by the steamship Glen- 
gannox to the Pernambuco firm, to the order of 
the customers who had ordered the goods from 
that firm, and to pay for the goods drew three 
bills of exchange upon the firm of Samuel John- 
ston and Co. One numbered 401 was dated the 
9th May 1879,and was drawn for a sum of 15007. 
payable on the 23rd July 1879, and the other two 
numbered respectively 402 and 404, were dated the 
16th May 1879, and drawn for sums of 15000. and 
20001. respectively payable on the 30th July 1879. 

Each of the bills of exchange had the usual 
counterfoil attached, and was in the form above, 
mutatis mutandis. 

R. B. Borland sent the bills of exchange, and 
copies of the bills of lading, to Samuel Johnston 
and Co., and in the meantime sold the bills to 
Phelps, Stokes, and Co., in New York. 

On the 10th June 1879, whilst Phelps, Stokes, 
and Co. were the holders of the bills, Samuel 
Johnston and Co. stopped payment, and on the 
same day, immediately on ascertaining this fact, 
the plaintiffs and R. B. Borland telegraphed to 
Pernambuco, informing Johnston, Pater, and Co. 
(who had been previously instructed as to the 
purchase and shipment of the goods, and as to 
the three bills being drawn against and charged 
on the said goods) that they must hold the said 
shipments by the Glensannox, and the proceeds 
of the sale thereof, as security to the plaintiffs as 
the holders of the bills. The telegram was as 
follows : 

Having pledged documenta and shipment Glensannox 
hold proceeds subjeot order Phelps, Stokes, and Co. and 
Bank British North America. 

The Glensannox arrived at Pernambuco on the 
llth June, and the defendant, or his firm of 
Johnston, Pater, and Co., obtained possession of 
the goods, transferred them to the Brazilian pur- 
chasers, and received the proceeds, which they 
claimed to retain against a debt, or balance of 
account, due to them from the Liverpool firm. 

There was some conflict in the evidence whether 
the goods bad arrived at Pernambuco before the 
telegram was received. 

The bills of exchange, on presentation for pay- 
ment, were dishonoured by the Liverpool firm, 
and the plaintiffs in the present action claimed 
to have the amount of the three bills in their 
hands paid out of the proceeds of the goods, 
on the ground that they had been specifically 
appropriated to meet the bills; but Bacon, V.C. 
held there was no such appropriation, and 
dismissed the action: (51 L. T. Rep. N. S. 16; 
26 Ch. Div. 755.) 

The plaintiffs appealed. 


R. T. Reid, Q.O. and Northmore Lawrence for 
the appellants.—The bills of exchange, with the 
“advices of draft" annexed, gave the plaintiffs a 
lien or charge on the goods against which the 
bills were drawn, and the goods or the proceeds 
were specifically appropriated to meet the bills : 

Frith v. Forbes, Y L. T. Rep. N. S. 261; 4 De G. 
F. & J. 409 ; 4 

Robey and Co.'s Perseverance Ironworks v. Oltier, 
27 L. T. Rep. N. S. 362 ; L. Rep. 7 Ch. App. 695; 

Banner v. Johnston, L. Rep. 5 E. & I. App. 157; 

Ex parte Arbuthnot; Re Entwistle, 3 Ch. Div. 477; 
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Ronk v. Alfaro, 36 L. T. Rep. N. S. 529; 5 Ch. Div. 
6: 


Ez parte Banner; Re Tappenback, 34 L. T. Rep. 
- 8. 199; 2 Ch. Div. 278; 
Ireland v. Livingston, 27 L. T. Rep. N. S. 79; 
L. Rep. 5 E. & I. App. 395. 
Even if there was no Specifie appropriation, the 
telegram to Pernambuco operated as a stoppage 
tn transitu of the goods by Borland acting for the 
benefit of the plaintiffs : 
Ex parte Golding, Davies, and Co; Re Knight, 42 
L. T. Rep. N. S. 270 ; 13 Ch. Div. 628; 
x. v. Falk, 47 L. T. Rep. N. S. 454; 7 App. Cas. 


Marten, Q.O. and F. Thompson, for the defen- 
dants, were not called upon. 


Corrox, L.J.—This is an appeal from a judg- 
ment of Bacon, V.C., and the object of the appel- 
lants is to make out that they have a lien on 
certain goods. The facts of the case are rather 
complicated. There was a firm at Pernambuco and 
another at Liverpool, and Mr. Borland was, I will 
assume, appointed agent in New York on behalf 
of those two firms. There was another firm at 
Bahia, but I leave that out because itis immate- 
rial. The parties to the Liverpool firm and the 
Pernambuco firm were, I think, practically the 
same people, but it is unnecessary to consider 
that now. The course of business was this: The 
Pernambuco firm, having received instructions 
from natives to buy goods for them, sent to the 
Liverpool firm, and the Liverpool firm directed 
Mr. Borland to buy in North America whatever 
was required by the Pernambuco firm. Then Mr, 
Borland shipped the goods, not to the Liverpool 
firm from which he received the instructions ns 
to buying them, but tothe Pernambuco firm. In 
order to provide himself with money to pay for 
the goods, Mr. Borland drew bills on the Liver- 
pool firm, and discounted or sold them in the 
market. The appellants are persons who bought 
certain bills which had been drawn by Borland 
on the Liverpool house in order to provide for 
cargo which he was sending to the Pernambuco 
house for the benefit of the native buyers. 

Now, the first question which was argued, and 
which we have to decide, is whether the purchasers 
of those bills had, either by independent agree- 
ment, or by the agreement which it is alleged 
appears on the face of the bills, a lien or charge 
on the cargo sent to Pernambuco for the amount 
of the bills. It isunnecessary to go through the 
evidence on the question as to whether there was 
any express charge besides that which it is alleged 
appears upon the bills, because, in my opinion, the 
evidence does not show that there was anything 
like an agreement outside what appears on the 
bills to give to the purchasers of the bills a 
charge on the cargo, to pay for which the bills 
were undoubtedly drawn. But then we come to 
the Lills of exchange, and they are in a somewhat 
extraordinary form, because annexed to each bill, 
as it would be presented in Liverpool, there was a 
counterfoil or margin of paper to be detached in 
Liverpool, with a perforated line showing where 
it was to be torn off. [His Lordship read one 
of the counterfoils, as set ont above, and con- 
tinued :] It is said that that of itself, reasonably 
interpreted, and as it would be reasonably under- 
stood by any banker or other person dealing with 
these bills, creates a charge upon the goods to buy 
which this bill had been drawn and negotiated. 
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I cannot accede to that view. What is it? Ibis 
not a direction to be shown to or sent to the 
persons who are to receive the cargo; it is simply 
a direction to be sent to the persons who have 
ordered the cargo to be sent, and into whose hands 
the cargo would never come, they not even having 
the bills of lading, and itis to be detached by them. 
1 do not say it would have created a charge 
even if sent to the persons to whom the cargo 
was sent. Iam by no means satisfied that merely 
saying that the bill is drawn against a certain 
cargo, even when that notice is sent to the person 
to whom the cargo is consigned, will give alien or 
charge on the cargo. But here the direction is 
sent to entirely different persons; and I should 
Say, not being a mercantile man, that if that 
direction is sent, not to the person who is to have 
the command of the goods, or to whom the goods 
are consigned, but to someone who is a corres- 
pondent or agent of that person, and on whom 
the bills are drawn for the purpose of providing 
for that cargo, it isa mere indication to him that 
the bills of exchange are really bills drawn under 
the arrangement that he should accept bills for 
the purpose of enabling cargoes to be purchased 
and shipped to their correspondent in Pernambuco. 
It isto satisfy the person to whom the bills are 
sent that they are bills legitimately drawn under 
the arrangements existing between the parties, 
and also to tell him how he is to keep the accounts 
with reference to that and other shipments. To 
my mind it in no way conveys anything like the 
idea that there is an intention to create a charge 
or lien on the cargo. 

But it is said that there is the authority of 
two eminent judges in Frith v. Forbes against 
that view. When Frith y. Forbes is relied 
upon, as it often is, almost every judge before 
whom the case comes says that it must have 
been decided on the special circumstances of 
the case. James, L.J, when it came before 
him in Jobey and Co.’a Perseverance Ironworks 
Y. Ollier, said: “I om of opinion, therefore, 
that the plaintiffs have no such lien as they 
claim, and that their bill was rightly dismissed. 
The decision in Frith v. Forbes turned upon special 
Circumstances, and can hardly be treated as 
Roverning any other case.” James, L.J., there- 
fore, clearly did not understand the case of Frith 
v. Forbes, as laying down the principle that a mere 
statement communicated tothe consignees of goods 
that the bill is drawn against those goods, will of 
itself give a charge. Mellish, L.J. said: “Lam 
of the same opinion. The indorsement of a bill 
ores only a right to the bill, and I do not think 
that any mercantile man would suppose, because 
he saw in the bill the words * which place to 
account cargo per A.,’ that he was to have a lien 
on that cargo.” James, L.J. also said: “Iam not 
pen to say that, merely because a bill of 
exchange purports to be drawn against & par- 
ticular cargo, iti carries a lien on that cargo into 
the hands of every holder of the bill.” Upon 
what special ground Frith v. Forbes was decided 
;; 18 hardly necessary for us now to consider; 
but it is obvious that, although the question as to 
whether the plaintiffs in that case had a lien or 
Charge created in favour of themselves, was of 
Importance, yet the real question was whether 
Forbes and Co., who were the defendants, could 
insist upon their general lien as against 
the claim of the plaintiffs (assuming the 
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instructions with reference to the bills, intending 
that they should accept the bills and provide for 
payment. Forbes and Co. refused to accept the 
bills, and yet wanted to keep the goods for 
themselves, and that really was the principal 
matter of contest. Without entering further 
into Frith v. Forbes, it is sufficient, in my 
opinion, to say that here the direction was not 
given to the person to whom the goods were 
consigned, but to another person, who never would 
have the goods in his possession or under his 
control. I should also mention that in the case 
referred to, of Ew parte Devers; Re Suse (51 L. T. 
N. S. 437; 18 Q. B. Div. 766), one at least of the 
present Lords Justices said that Frith v. Forbes 
was decided under special circumstances, and 
Lindley, L. J. expressed himself as not consider- 
ing that it laid down the general principle which 
was there contended for. But.I think we ought 
not to consider Frith v. Forbes as an authority 
governing the present case, and I am of opinion, 
especially having regard to the distinction which 
I have mentioned, that there was no charge on 
the cargo created in favour of the billholders, 
either by express agreement, or by that which 
appears on the face of those bills, or rather on 
the face of the documents temporarily annexed 
to the bills, but to be severed from them when 
the bills were accepted in Liverpool. 

Now we come to the other part of the 
case. The failure of the Liverpool firm was 
known in New York on the 10th June, and 
then there was an interview between Mr. 
Borland and the plaintiffs, who had purchased 
the bills. It is unnecessary to consider what 
took place between them, because I decide 
the case entirely without reference to that. 
On the same day a telegram was sent to the Per- 
nambuco firm, and for the purpose of my judg- 
ment I will assume, though i do not decide, that 
that telegram reached the Pernambuco firm at 
the time when the transitus of goods was not at 
an end, that is to say, while the goods were still 
in transitu. 

Now, let us consider what stoppage in 
transitu is. It is a right given to an unpaid 
vendor, at any time while the goods are still in 
transitu, that is to say, while they are in the 
hands of the shipowner as carrier. It is a re- 
taking by the unpaid vendor on the cancellation 
of the contract as some people say, or, as 
I should rather say, a resumption of pos- 
session, for the purpose of insisting on 
his lien for the price, at any time while 
the goods are in the hands of the carrier, 
and have not reached the hands of the purchaser 
or consignee, and are not in his possession. What is 
the consequence of the vendor resuming posses- 
sion? The vendor cannot exercise the right to 
the prejudice of purchasers for value, but if he 
takes possession before the purchase money has 
been paid, he may say: “I cannot prejudice you, 
but I can hold the goods till you pay me the 
money.” If there has been a mortgage, he can 
seize the goods subject to the rights of the mort- 
gagee to have the money paid. The consequence 
of his taking possession of the goods to enforce 
his vendor's lien is, that he has a right, before he 
hands over the goods, to receive from the pur- 
chasers any money which may be still unpai 


Lordship read the telegram above set out, and 
continued:] Now, in my opinion, on the mere 
construction of that document, it is not a de- 
claration that the vendor intends to retake posses- 
sion. It assumes that the goods will be handed 
over to the purchasers, and that they will be 
paid for, because it is not “hold the goods,” but 
* hold proceeds " subject to the order of Phelps, 
Stokes, and Co. Now I omit all reference to the 
question how far this telegram would have been 
effectual to stop the goods in transitu if if had 
been sent to the consignees, and not to the 
carrier; but Lin no way express any opinion in 
favour of the view that it would have been 
effectual if it had been sent to the consignees. 
It is not, in my opinion, anything which expresses 
an intention to retake possession; it is simply an 
attempted direction as to the way in which the 
proceeds of this cargo are to be dealt with, and 
in my opinion there was no right to give any such 
direction. The case of the Pernambuco firm was, 
that they had already money in the hands of 
their agents at Liverpool, who, they say, were 
largely indebted to them; that the bills were 
drawn as against that. And what they have 
done is to carry the proceeds of this cargo to 
their own credit in the account between them- 
selves and the Liverpool firm. Whether that is 
right or not we reed not now decide. All we 
have to decide is, that the plaintiffs, the holders 
of these bills of exchange, have not, either in 
consequence of the lien claimed on the goods, 
or in consequence of what is said to be, but is nob, 
a stoppage in transitu, any right to have the 
proceeds of these goods applied in payment of 
the bills, In my cpinion, the appeal fails. 
LiNDLEY, L.J.—DPam of the same opinion. The 
first question is, What rights, if any, did the 
plaintiffs acquire, as the discounters of these bills, 
to have the goods against which they were drawn 
applied specifically in taking up the bills. Now, 
as mere discounters of bills of exchange not 
accompanied by a bill of lading, they would have 
no such right at all; but it is ssid that, in conse- 
quence of what took place between Mr. Borland 
and the plaintiffs, and having regard to that 
memorandum attached to the bills of exchange, 
the discounters of the bill acquired that right. 
The bill of exchange had attached to it a memo- 
randum which is, I fancy, rather unusual, but it 
is an important document. [His Lordship stated 
the effect of the counterfoil, and continued :] 
That memorandum was annexed to each of the 
bills of exchange when the plaintiffs discounted 
them, and it appears thatin the course of busi- 
ness between the parties the bills of exchange, 
with that memorandum attached, would be pre- 
sented for acceptance to the Liverpool firm, 
Samuel Johnston and Co.; that Samuel Johnston 
and Co. would then tear off that memorandum 
and keep it. It is a direction, advice, or order to 
them; and they tear it off and keep it in order 
that they may have the memorandum and act 
upon it. The discounters of the bill, the plain- 
tiffs, are then left with the bills of exchange, but 
they do not get the bills of lading. The bills of 
lading were never attached to the bills of exchange 
at all, and the plaintiff never get the ordinary 
security on the goods which discounters of bills 


by ! of exchange with bills of lading annexed would 
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get. The bills of lading were sent to Pernambuco 
and so were the goods; neither the bills of lading 
nor the goods were sent to Liverpool. Can it be 
established that, under these circumstances, the 
plaintiffs have any lien on the goods at all by 
virtue of this memorandum? In other words it 
comes to this, whether a transaction under such 
circumstances as these can for any purpose be 
regarded as practically equivalent to getting the 
bill of lading. Itis clear that that question only 
has to be asked to answer itself, and from such a 
' transaction that result is wholly unknown so far 
as Tam aware. Quite apart from Frith v. Forbes, 
there is no case which warrants the idea that in a 
transaction of this kind the discounter of the bill 
of exchange gets a lien on the goods against which 
it was drawn. Frith v. Forbes is clearly distin- 
guishable on the ground to which Cotton, L.J. 
has alluded ; and it appears to me that, so far as 
authorities and decisions go, they are rather 
against than in favour of the contention that by 
this memorandum, and what took place when the 
bill of exchange was discounted, the discounter 
got any claim on the goods. I quite concur in the 
view taken by Bacon, V.C. that the discounters 
made inquiries whether these were honest com- 
mercial bills drawn against goods in the ordinary 
way, and that they trusted to the solvency and 
respectability of the drawees. That appears to 
be the real truth of the transaction so far. 

It is then said that, apart from that, the plain- 
tiffs have a lien, if not on the goods, at all events 
on the proceeds of the sale of the goods, by what 
took place on the 10th June 1879. At that time the 
ship was about to arrive at Pernambuco—she 
did arrive on the 11th June. The bills of lading 
had gone forward to Pernambuco; the Liverpool 
firm had not got them, and did not intend to have 
them, still less had the discounters of the bills. 
But, under more or less pressure and certain 
threats, Borland seems to have sent & telegram 
to Pernambuco. I am like the Vice-Chancellor, 
Ido not treat those threats as amounting to 
duress, But Borland was under constraint to 
send. the telegram on which so much stress has 
been laid. That telegram began with a state- 
ment which was inaccurate in point of fact, 
because he never bad pledged the goods. What 
effect, if any, had that telegram on the rights of 
the parties? I confess it uppears to me to have 
had none whatever. Mr. Borland had no right 
at that time to dictate to the Pernambuco firm 
how they were to deal with the proceeds of the 
sale of those goods. It is said that he was in a 
position to stop the goods in transitu. I will 
assume that he was, and that he was agent for 
the vendors, or in such a position that he might 
have stopped the goods in transitu. He certainly 
did nothing of the kind, and never intended to do 
anything of the kind, and the probability is, that if 
he had thought of it, he would have seen it was 
hopelees for him to try to stop the goods in 
transitu at all. In point of fact, as I understand 
from the evidence, the goods had arrived in 
Pernambuco, and the bills of lading had been 
handed to the native buyers before this telegram 
reached the hands of the Pernambuco firm, I 
think that is made out when one comes to study 
the time, though it runs very fine. [His Lordship 
discussed the evidence on this point, and con- 
tinued:| It so happens that the telegram came 
tco late to stop the goods, and what is 
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quite as important to my mind, is that there 
was no Intention on the part of Borland to stop 
them. He wanted to impound, for the present 
plaintiffs, the proceeds of the sale of the goods, 
and he had no right to do that. This is a most 
unfortunate occurrence so far as the plaintiffs are 
concerned, but it does not appear to me to be 
consistent with tbe principles on which this court 
and the other courts in this country always act 
in matters of this kind to hold that they are 
entitled to succeed in this action. The plaintiffs 


are in the unfortunate position of being unsecured 
and not secured creditors. 


Fav, L.J.—I entirely concur in what has been 
said by my brother Lord Justices. On the first 
point, it appears to me that, whether you look at 
the parol evidence or at the advice or draft 
attached to the bill of exchange, no specific lien 
or appropriation is made out. I adopt the lan- 
guage of James, L.J. iu Robey and Cos Perse- 
verance Ironworks v. Ollier, where he said: “I am 
not prepared to say that merely because a bill of 
exchange purports to be drawn against a par- 
ticular cargo it cazries alien on that cargo into 
the hands of every holder of the bill." It appears 
to me that in the present case all that took place 
Was some assertion of what was perfeotly true, 
that these bills were drawn against an actual 
transaction, and that they were not accommoda- 
hon bills. If the argument which has been 
addressed to us were to succeed it would appear 
to me to follow that every bill of exchange which 
represented a real transaction, at the bottom of 
which, to use a common expression l believe, 
there were goods, would be a bill giving a lien 
upon the goods which formed the subject of that 
transaction, That appears to me to be neither 
law nor mercantile usage. 


With regard to the “advice of draft,” it appears 
to me that there was no intention whatever of 
creating by that instrument any charge in favour 
of the bill of exchange. The nature of the instru- 
ment really contradicts any such contention. The 
document was to be presented to the drawee of the 
bill; it was to induce him to accept the bill, and on 
acceptance it was to be retained by him. This 
“advice of draft,” therefore, would neither travel 
into all the hands which might hold the bill of 
exchange, nor would it travel into the hands of 
those to whom the bill of lading would come. 
lt would go, therefore, neither with the bill of 
excbange nor with the bill of lading, and if it 
weut with neither it seems to me that it was very 
ill calculated to create & charge on the produce of 
tue one in favour of the holder of the other. 
With regard to the second question I come to 
the same conclusion as my learned brethren. 
Assuming even, which I do not for the present 
moment doubt, that Mr. Borland may have had 
the right of stoppage in transitu; assuming, 
which I certainly am not yet convinced of, that 
he might have Stopped $n transitu by a notice 
addressed neither to the shipowners nor to the 
captain, but to the consignee—I say, assuming 
both those propositions in favour of the appel- 
lants, that it remains to be considered whether 
Mr. Borland did exercise such a right of stoppage 
as he might have had. In my judgment he neither 
exercised it nor intended to do so. The telegram 
which he sent suggests that he had already 
created a pledge upon the property by some 
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previous transaction, and purports fo give effect 
to that pledge by a direction as to the mode in 
which the proceeds of the cargo should be dealt 
with. In my opinion, he had no right to give any 
such direction with regard to the cargo, and 
therefore, whatever Mr. Borland’s rights to stop 
in transitu might have been, in my judgment, if 
be had the right, he did not exercise it. The 
appeal, therefore, must be dismissed with costs. 


Appeal dismissed with costs. 


Solicitors for the appellants, Hollams, Son, and 
Coward. 

Solicitors for the defendant, Field, Roscoe, and 
Co., for Bateson, Bright, and Warr, Liverpool. 


May 19 and 21, 1885. 
(Before Cotton and Linpury, and Fry, L.JJ.) 
Brown, Surrey, AND Co. v. Koven. (a) 


Bill of exchange—Drawing against particular ship- 
ments of goods—Letter of advice—Specific appro- 
priation—LHquitable assignment. 


The purchasera of bills of exchange, on the face of 
which there is a direction to the drawees to 
charge the amounts thereof against particular 
shipments of goods, who do not receive therewith 
the bills of lading, do not obtain thereby any lien 
or charge on the shipments. The statement in 
the bills ony amounts to a representation that 
the bills are regular and actually drawn against 
shipments, and not accommodation bills, And 
even when, in addition to such a direction in the 
bills of exchange, the letter of advice by the con- 
signors to the consignees incloses the bills of lading, 
and states that against the consignments the 
consignor’s value on them for a particular sum 
in favour of the bill holder (naming him), there 
is no specific appropriation of the shipments or 
the proceeds of sale to meet the bills. 

If the court in Frith v. Forbes (7 L. T. Rep. N. S. 
261; 4 De Q.F. & J. 409) did mot rely om the 
special circumstances of that case as showing in 
fact that a specific appropriation had been agreed 
on, but intended to lay down as a principle of 
law that such a letter of advice of itself constituted 
a specific appropriation in favour of the con- 
signor, the decision in Frith v. Forbes is now 
overruled. 

The plaintiffs B., S., and Co., purchased at the New 
York Market, in the ordinary way, from 
A. B. and Co., provision merchants at New York, 
bills of exchange, drawn by A. B. and Co. on 
the defendant K. (a provision merchant in Lon- 
don), an example of which was: “ Exchange for 
2,500. Sixty days after sight of this first of 
exchange (second and third unpaid) pay to the 
order of B.S., amd Co., in London, 2500., 
sterling, value received, and charge the same to 
account of cheese per ‘ Britannic’ and lard per 
‘Greece’ as advised.” On the same day 
B., S., and Oo. wrote K.: “ We inclose bill of 
lading for 1558 boxes [of cheese| per Britannic,’ 
and against these, and lard per ‘ Greece, we 
value on you at sixty days’ sight for 25001, 
favour B., S., and Co.” Lhe proved course of 
dealing between A. B. and Co. and K. was, that 
A. B. and Co. were in the habit of drawing on 
K. in anticipation of sales, the bills frequently 
referring to specific shipments ; that K. was not 


(a) Reported by Franx Evans, Esq., Barrister-nt-Law. 
Vor. V., N.S. 


under any agreement to accept bills; that any 
bills accepted by K. were on tha general credit of 
the drawers; that, as between K.and A. B. and Co. 
there was no specific appropriation of the ship- 
ments to meet the bills ; that the unus of sale of 
the shipments were carried to the credit of A. B. 
and Co. in their general account with K. ;amd that 
the amount of bille accepted by K. were carried to 
the debit of A. B. and Co. in the same account. 

A. B. and Oo. having suepended payment, K. re- 
fused to accept the bills. On the arrival of the 
** Britannic” and “ Greece” in England, K. took 

ossession of and sold the shipments of cheese and 
ard, and claimed to retain a portion of the pro- 
ceeds of sale in payment of the balance due to him 
on his general account with A. B. and Co. 

Held, affirming the decision of Chitty, J. that the 
shipments were not specifically appropriated to 
meet the bills, and, therefore, that B., S., and Co. 
were not entitled to have any of the proceeds of 
sale applied in payment thereof. 


AncurALD Baxter and Co., who were provision 
merchants at New York, on the 5th and 6th Aug. 
1875, consigned to Thomas Kough, one of the 
defendants, & provision merchant in London, 
carrying on business as “Jones Brothers," a 
quantity of lard per the ship Greece, and a quantity 
of cheese per the ship Britannic. Baxter and Co. 
were inthe habit of consigning goods to Kough, 
and drawing bills of exchange upon his firm. 
There was no evidence that there was a separate 
account of the consignments, or that the money 
arising from sales had been treated as belonging 
to the consigning firm. 

On the 5th Aug 1875 Baxter and Oo. drew & 
bill of exchange in the following form: 

S New York, 5th Aug. 1875. 

= Exchange for £2500. 

~ Sixty days after sight of this first of exchange 
.$ (second and third unpaid), pay to the order of Messrs. 
4 Brown, Shipley and Co.,in London, two thousand 
fj five hundred pounds sterling, value received, and 
ro charge the same ta account of cheese per Britannic, 
'& and lard per Greeceas advised. 

‘3 Messrs. Jones Brothers, London, 

g (Signed) ARCHIBALD BAXTER and Co. 

«i No. 3512. 

On the sama day Archibald Baxter and Co. 
wrote and sent to Kough a letter, of which the 
material part was as follows : 

Inclosed please find invoice and bill of lading for fifty 
tierces lard on account of Mr. Chidley. We are 
shipping you further about 3000 boxes choice cheese. 
. . . We inclose bill of lading for 1558 boxes per 
Britannic, and against these and lard per Greece we 
value on you at sixty day's sight for 25001. favour 
Brown, Shipley, and Co. 

On the 6th Aug. 1875 Archibald Baxter and Co. 
drew & bill of exchange in the following form : 


$ New York, 6th Aug. 1875. 
a Exchange £1000. 

4 Sixty days after sight of this first of exchange 
"€ (second and third unpaid) pay tothe order of Messrs. 


S Brown, Shipley, and Co., in London, one thousand 
ro pounds sterling, value received, and charge the same 
"a to account of cheese per Britannic. 

= Messrs. Jones Brothers, London. 

2 (Signed) ARCHIBALD BAXTER and Co. 
-j No. 3515. 


Onthe 6th Aug. 1875 Archibald Baxter and 
Co. sent Kough the following letter : 


Confirming our respects of yesterday we have now to 
hand you invoice for 3298 boxes and B. L. for 1740 boxes 
cheese per Britannic, on account of which we value on 
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you "i sixty days for 1000/4. favour Brown, Shipley, 
an 0, 

We expect by to-morrow'a German mailto draw to a 
point. 

The plaintiffs purchased the bills of exchange 
from Archibald Baxter and Co., and afterwards, 
on the 7th Aug. 1875, Archibald Baxter and Co. 
stopped payment. 

On the 24th Dec. 1875 Archibald Baxter and 
Co. were adjudicated bankrupts in New York, 
and the defendant Tappan was appointed trustee 
in the bankruptcy. 

Before the goods arrived, or the bills of ex- 
change were presented for acceptance, Kough had 
nobice that Archibald Baxter and Co. had stopped 
payment, and when the bills were presented for 
acceptance on the 17th and 18th Aug. 1875, he 
refused to accept them. On the 19th and 20th 
Oct. 1875, he refused to pay them when they were 
presented for payment. 

The consignments, on their arrival in England, 
were taken possession of by Kougb, and sold, and 
he claimed, out of the proceeds received by him, 
to retain certain sums alleged to be due to him on 
his general account with Archibald Baxter and 
Co. The rest of the money he paid into court in 
a suitof Dennistoun v. Kough. 

The plaintiffs in the present action claimed a 
declaration that they were entitled, in priority to 
all other persons, to a valid charge on the consign- 
ments, and the proceeds of sale thereof, for the 
amount of the two bills of exchange, and were 
entitled to have such proceeds applied in or 
towards satisfaction of the bills. 

Chitty, J., before whom the case was heard, 
found that there was no special agreement when 
the plaintiff purchased the bills, but that the bills 
were purchased on the market in the ordinary 
way. The evidence on this point is stated in the 
judgment of Chitty, J. 

The course of dealing between Archibald Baxter 
and Co. and the defendant Kough is fully stated 
in the judgments of Chitty, J. and the Court of 
Appeal. Shortly stated, it was that although the 
New York firm were inthe habit of drawing on 
Jones Brothers in anticipation of sales, and the 
bills so drawn frequently referred to certain con- 
signments, Jones Brothers were not under any 
engagement to accept the bills; that when Kough 
did accept bills, he did so on the general credit of 
the drawers, and that there was, as between these 
two firms, no specific appropriation of consign- 
ments to meet bills, the net proceeds of the sales 
of all consignments being carried to the credit of 
the general account of Archibald Baxter and Co., 
with Jones Brothers, and the amount of all bilis 
drawn by Archibald Baxter and Co. and accepted 
by Jones Brothers, being debited against Archi- 
bald Baxter and Co. in the same account. 

There was conflicting evidence of certain mer- 
cantile men with regard to the meaning and effect 
of such bills of exchange as those set out above, 
but the only passage material to this report is one 
which occurred in the affidavit of Mr. G. E. Bow- 
ring, of No. 7, East India-avenue, in the city of 
London, merchant, which was in these words : 

I say that marcantile men, when purchasing bills of 
exchange, on the face of which there is a direction to 
tho persons pn whom such bills are drawn to charge the 
amounts thereof against particular shipments of goods 
or merchandise, do not, according to my experience of 
the custom of merchants, understand therefrom that they 
obtain any lien or charge upon those particular ship- 


ments, but only that the bills are regular, and are 
actually drawn against shipments, andare not accommo- 
dation bills; and that it is the custom of merchants, 
when buying bills of exchange, if they desire to have a 
lien or charge on the goods shipped, against which snch 
bills are drawn, to require to have delivered to them the 
bills of lading and other shipping documents relating to 
those goods. 

Rigby, Q.C., M. D. Chalmers, and T. H. Carson, 
for the plaintiffs. 


Romer, Q.C. and Stallard for Kongh. 
Robinson, Q.C. and Yate Lee for Tappan. 


Currry, J.—This case has occupied œ consider- 
able time, chiefly by reason of the supposed state 
of the authorities, but it appears to me to be a 
simple case. The plaintiffs are holders of certain 
bills of exchange, drawn by Baxter and Co., of 
New York upon their agents ir Liverpool, Jones 
& Co.; the plaintiffs claim to have an equitable 
charge upon the proceeds of certain cargoes 
which were consigned about the same time that 
the bills were drawn: by Baxter and Co. to Jones 
and Co. The property in the goods consigned 
at the timo of these transactions was undoubtedly 
in Baxter and Co., and it was competent for 
them to create a valid charge or lien on the 
goods. The plaintiffs claim to be equitable 
assigns. The other parties to the action, are the 
defendant Tappan—who is the trustee in the 
bankruptcy of Baxter and Co., the consignors, 
and tho owners of the cargo, subject to the 
questions which will have to be decided in this 
action—and the defendant Kough, who repre- 
sents the house of Jones and Co. at Liverpool, the 
consignees of the cargoes and drawees of the bill. 
After the bill had been bought by the plaintiffs 
in New York, Baxter and Co. became bankrupt, 
and notice of their bankruptcy reached the 
defendant Kough in this country before tho bills 
were presented or the goods were received by 
him, and he declined to accept the bills of 
exchange which were afterwards presented to 
him in due course. ‘The plaintiffs, as they claim 
an equitable charge, must found their case upon 
agreement. An agreement to pay out of the 
fand is a good equitable charge. It matters not 
Whether it be to pay an existing debt, or a sum 
of money advanced at the time, or whether it be 
a bill of exchange; but it must be shown, on the 
part of those who assert an equitable charge, that 
they have obtained it by agreement. The agrec- 
ment may be shown by producing a written 
document which is clear, or the agreement may 
be fairly derived from the course of dealing; 
and where there is a contest as to an oral agree- 
ment, the court must decide whether there is 
Such an oral agreement or not. The point which 
the plaintiffs have to make out in this case is, 
that there is an agreemeut amounting to an equit- 
able charge or an equitable assignment of part 
of the fund. Such an agreement may be shown 
by the general terms which the parties came to 
with reference to the supposed course of dealing, 
and may be derived also from the course of 
dealing itself, relating to transactions that have 
been entered into, or transactions which it is 
proposed should be entered into, or it may be 
shown, by the special terms agreed upon at the 
time when the transaction takes place. There 
never was any special agreement at the tima 
when the bills were bought by the plaintiffs, So 
far the case stands clear of all difficulty. The 
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plaintiffs bought the bills on the market in the 
ordinary way, and therefore they are thrown 
back upon some terms which are alleged by them 
to have been arranged on a previous occasion, 
and to have been intended to govern the course 
of dealing in regard to the purchase of the bills 
throughout the transactions which might there- 
after ensue. Have the plaintiffs shown any such 
agreement as that? The evidence on the part of 
the plaintiffs is complained in paragraph 3 of the 
affidavit of Mr. Johnson, a member of the plain- 
tiffs’ firm. He says: ' Prior to purchasing the 
said bills of exchange I made inquiries of Archi- 
bald Baxter, a member of the firm of Archibald 
Baxter and Co., by whom the said bills were 
drawn, and he personally assured me that all 
bills that would be drawn by him upon his 
correspondents ir. England, including Jones 
Bros. of London, were regular, and against 
shipments specified in the advices of his said 
firm to his correspondents, including Messrs. 
Jones Bros., upon whom said bills were drawn.” 
That statement simply amounts to this, that 
when the plaintiffs purchased the drafts 
they were assured tbat the bills were good 
mercantile bills—not accommodation bills, but 
bills actually drawn against shipments specified 
in advices—in other words, that they were 
regular bills drawn in the ordinary course in a 
proper mercantile transaction. There is not one 
word there which shows that the parties buying 
the bills were to have a charge on the pro- 
ceeds, and it appears from the rest of the 
evidence that such a thing had not entered into 
the minds of the parties at all. [His Lordship 
discussed some other evidence on this head, and 
continued :] 

The plaintiffs have failed to prove an agreement 
relating to the particular transaction, or any agree- 
ment derived from the course of dealing as 
between the drawers and sellers of the bills and 
the purchasers of the bills. The course of dealing 
between the consignors and consignees was this : 
The consignees, Jones Brothers, were under no 
obligation to accept the bills. The goods which 
they were receiving were more or less of a 
perishable nature, and, before they accepted any 
particular bili, they considered what the cargo 
was, and only accepted the bill when they thought 
that the cargo would form a sufficient security. 
But they did not rely on the particular cargo 
which was coming forward, because the course of 
business was that the proceeds of the sales of the 
various cargoes, of which they were in course of 
receipt, were carried to a general account, and 
when they accepted the bills they had the security 
of the general account, that is to say, the proceeds 
of the various cargoes then either undisposed of 
or in the course of being disposed of, out of which 
they could have repaid themselves the amount of 
acceptances. The course of dealing between the 
consignors and consignees, if it be looked to with 
a view to assist the plaintiffs, so far from being 
favourable to them, is adverse to them. 

I propose now to say afew words onthe particular 
documents, on which great reliance was placed 
in the opening of the case. I assume that it is 
now settled law that a mere reference, on the 
face of the bill, to a cargo, showing that the bill 
is drawn (to use aterm in mercantile language) 
as against the cargo, does not create any charge 
or lien in favour of the bill holder as against the 


cargo or the proceeds of the cargo. In Robey and 
Co.'s Perseverance Iron Works v. Ollier (27 L. T. 
Rep. N. S. 362; L. Rep. 7 Ch. App. 695) Mellish, 
L.J. says: “The indorsement of a bill gives only 
a right to the bill, and I do not think that any 
mercantile man would suppose, because he saw in 
the bill the words ‘ which place to account cargo 
per A.,’ that he was to bave a lien on that cargo.” 
And in Ec parte Arbuthnot; Re Entwistle (3 Ch. 
Div. 477), the bill on the face of it referred to the 
cargo, the words being, “und place the same 
to account cotton shipments, as advised, with or 
without further advice,” but it was there held that 
there was no specific appropriation. In the case 
before me the bills of exchange do contain such 
an intimation. In the first bill, the one for 2500., 
the words are, *and charge the same to account 
of cheese per Britannic and lard per Greece," 
with the words “as advised." On the same day 
a letter of advice was sent by the drawer of the 
bill to the consignee of the cargo, that 1s to say, 
by Baxter and Co. to Jones Brothers, containing 
these words, “ we enclose bill of lading 1558 
boxes per Britannic, and against these and lard 

er Greece we value on you at sixty days for 
25008.” The second bill of exchange refers to a 
cargo in the same way as the first, with this 
exception, that it does not contain the words “ as 
advised," and the letter of advice is in similar 
terms to the letter which I have already read. 
The plaintiffs undoubtedly started this case on a 
footing very different from that which they have 
been able to maintain after the evideuce that has 
been gone into. It is stated in the 9th paragraph 
of the statement of claim that there was a 
distinct commanication to the plaintiffs of the 
letters of advice before they bought the bills, 
that the plaintiffs * purchased the said bills on 
the faith of the letters, and in the belief that by 
the said bills and letters the said consignments 
and the proceeds of sale thereof were specifically 
appropriated to meet the said bills,” but when 
the evidence is examined, it is admitted that 
there is not one tittle of evidence to support 
that statement beyond such evidence as is found 
on the face of the bills themselves. Counsel for 
the plaintiffs attempted to give great force to the 
words, “as advised” in the first bill, knowing 
that when they did that, toa certain extent they 
were weakening their case upon the second bill. 
It appears to me that the words “as advised " 
having regard to the circumstances of this case, 
make no difference whatever. If there had been 
a contest between the parties as to whether the 
letters of advice had been communicated or not, 
the insertion of those words upon the face of the 
bill might have been material; but I am asked to 
take the words “as advised," and to draw the 
inference from them that there was a specific 
agreement with reference to creating a charge on 
the cargo, in the face of the facts which are 
proved. I have all the facts before me as to what 
did take place, and upon those facts I say unhesi- 


-tatingly that there is no ground for the sugges- 


tion that there was any specific agreement entered 
into at the time. The words “as advised" were 
put in without any reason, and without any inten- 
tion on the part of the person who inserted them on 
the face of the bill to refer to any particular agree- 
ment. That the words “ as advised " were thrown in 
without any special ground is, to my mind, clear, 
and it is acknowledged that there is no distinc- 
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tion between the case arising on the bill of the 
5th Aug. and the case arising on the bill of the 
6th Aug., and on the face of the latter bill there 
are no such words. There are words thrown in 
which, to my mind, have no special meaning, and 
I decline to infer from the words “as advise pe 
that there was an agreement, when I am satisfied 
in point of fact that there was none. The letters 
of advice were sent by the consignors to the con- 
signees, but, if there was no agreement binding 
the consignors, and creating as against them an 
equitable obligation to allow the proceeds of the 
goods to be applied in payment of the billa, the 
letters of advice amount only to instructions by 
the principal to the agent, which, of course (unless 
embodied in an agreement between the principal 
and the purchaser of the bill), would be revocable 
at will. And in the case before me such instruc- 
tions would, of course, be revoked by the bank- 
ruptcy which intervened shortly after the letters 
Of advice were sent, because, by the intervention 
of the bankruptcy, the property in the goods was 
changed, and Baxter and Co. were no longer 
owners of the goods, but the trustee in bank- 
ruptcy became the owner in their place. From 
what I have stated it appears to me that this case 
is really free from any substantial difficulty, but 
I bear this in mind, that I am not deciding 
whether Jones and Co. have, by reason of some 
general lien, a right to have the goods applied to 
discharge their general debt. With that I am 
not concerned. The only parties who are con- 
testing the matter before me are the plaintiffs, 
who claim the charge, and the defendant (Tappan), 
the trustee in bankruptcy of Baxter and Co., and 
Mr. Kough, representing his firm of Jones and 
Co., who are combined in opposing the claim of 
the plaintiffs. After what I have stated, I con- 
sider it unnecessary to go through the cases at 
any length, and I do not propose to do so. Frith v. 
Forbes (7 L-T. Rep. N. S. 261; 4 De G. F. & J. 
409) is relied upon by the plaintiffs, and that is a 
case which appears to have been misunderstood. 
Isay that, because James, L.J. (from whom irre- 
levant statements seldom fell) says it is a case 
which must not be misunderstood, and he has 
given af, least one explanation of it in Hx parte 
Arbuthnot; Re Entwistle. He there said: * The 
case of Frith v. Forbes must not be misunder- 
stood, The court there held, that in a transaction 
between principal and agent adirection given by 
the principal to the agent as to the application of 
the proceeds of the sale of particular goods 
was binding on the agent, and that he could 
nob seb up against it his own general lien." 
Daggallay, L.J., referring to what had fallen 
from James, L.J. on a former occasion, adopted, 
in fact, what James, L.J. had said. Possibly he 
put it a little stronger than it would appear 
that James, L.J. himself did, but no doubt he 
was satisfied as to what James, L.J. meant, 
having heard what had fallen from him 
during the course of the argument before them. 
Baggallay, L.J. said, quoting James, L.J., with 
approval, “In Robey and Co.’s Perseverance Iron- 
works v. Ollier, Frith v. Forbes was commented 
upon, and James, L.J. then said that the decision 
in that case depended upon special circumstances 
and could not be treated as governing any other 
case" I will make one other observation on 
Frith v. Forbes, which is this, that Begbie and Co. 
were not parties contesting the matter in the 
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Court of Appeal. (a) There is ground for saying, 
having regard to a passage in the judgment of 
Knight Bruce, L.J. (4 De G. & J. 418), that there 
were some facts which were adverse to Begbie and 
Co. which do not appear upon the face of the 
report, and which may have constituted sufficient 
ground why Begbie and Co. should not argue the 
case. The passage which I refer to is that which 
shows that there were letters from the assignees 
in bankruptcy of Begbie and Co., which letters 
the Lord Justice considered had a material bear- 
ing upon the case. Frith v. Forbes was a decision 
between the holders of the bills and the defendant 
Forbes, who had taken cargoes without having 
accepted the bills, and the circumstances no 
doubt were very special. Tt is not for me to say 
that the particular case was wrongly decided. I 
am quite satisfied to say that it is a decision 
which cannot be treated as an authority binding 
me in any way in this case. I think it is 
unnecessary to go through the other decisions, 
because I have stated the principle upon which I 
proceed. 

„It appears to me that for the reasons I have 
given the plaintiffs case fails, as against the 
defendants, and therefore that the action must be 
dismissed. 


The plaintiffs appealed. 


_ Rigby, Q.C, and Carson, for the appellants, 
cited 
Frith v. Forbes, 7? L. T. Rep. N. S. 261; 4 De G. 
F. & J. 409; 
Citizens’ Bank of Louisiana v. First National Bank 
of New Orleans, L. Rep. 6 E. & I. App. 352; 
Burn v. Carvalho, 4 My. & Cr. 690 ; 
Ex parte Waring, 19 Ves. 345; 
Robey and Co.'s Perseverance Ironworks v. Ollier, 
.27 L. T. Rep. N 8.362: L. Rep. 7 Ch. App. 695; 
Ex parte Arbuthnot; Re Entwistle, 3 Ch. Div. 477 ; 
Ex parte Devers ; Re Suse, 51 L. T. Rep. N. S. 437 ; 
13 Q. B. Div. 766; 
Phelps, Stokes, and Co. v. Comber, ante, p. 498 ; 
Ranken v. Alfaro, 36 L. T. Rep. N. S. 529: 5 Ch. 
Div. 786 ; 
Ez parte South; Re Row, 3 Sw. 392; 
Lowery v. Steward, 11 Smith's N. Y. Rep. 239. 
Their arguments sufficiently appear from the 
]udgment. 


Romer, Q.C. and Stallard for Kough.—Frith v. 
Forbes doesnot govern this case, which must be 
considered apart from authority. [Corrow, L J.— 
We all agree that, but for Frith v. Forbes, we 
should not have to call on you.] We ask the 
court to hold that this case, so far as it lays down 
a principle, is not good law. It has certainly not 
been followed in any reported case. Probably 
there were other facts before the court which do 
not appear in the report. 


Robinson, Q.C. and Yate Lee for Tappan. 
Carson replied. 


Corton, L.J.—This is an appeal from ajudgment 
of Chitty, J. deciding that the plaintiffe, who pur- 
chased in New York bills drawn on Jones and Co., 
have no specific charge or lien on the proceeds of 
goods remitted to that firm in England. Now 
these bills are in a form not at all unusual. 
Though they are bills of exchange, yet they con- 
tain a reference to the proceeds of certain cargoes 


(a) See the remarks as to this in the judgment of 
Lindley. L.J., post. 
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or remittances of goods against which the bills | acceptod it, and when you pay it.” Thatis really 


were to be charged. In the bills there are these 
words, “Sixty days after sight of this first of 
exchange (second and third unpaid) pay to the 
order of Messrs. Brown, Shipley and Co., in 
London,” those are the plaintiffs, a certain sum of 
* pounds sterling value received, and charge the 
same to account of cheese per Britannic.” Ino the 
second bill there are also the words “ and lard per 
Greece.’ Then there are in one bill, but not in the 
other, the words, ‘as advised.” The appellants do 
not rely upon that as in itself giving them a 
charge, but they look to the advice, as expressed 
in one case on the face of the bill of exchange, but 
not expressed in the other. And, as I understand 
their argument, they say that the advice—that is, 
the letter which went to the English firm, Messrs. 
Jones and Co., before they received these goods— 
did specifically appropriate, in favour of the 
drawers of the bills and consignees of the goods, 
the proceeds of those goods to pay the bills which 
Baxter and Co. had drawn, and which they ex- 
pected to be accepted by the English firm. Now, 
one must here get rid of one point. Jones and Co. 
never, in fact, accepted the bills, and in that state 
of circumstances, unless there is something excep- 
tional in the case, those who received consignments 
with such letters as these, are bound to accept the 
bills of exchange. In other words, having regard 
to theterms of the letters, they have the goods 
sent to them with an implied intention, if not an 
expressed one, that they are to receive them only 
in case they will undertake the obligation imposed 
upon them by accepting the bills, and that if 
they do not, then the goods shall be returned 
either to the consignoror to anyone who may have 
got from the consignor a good charge upon or 
an assignment of the goods. We have not to 
decide that question, but, ia the absence of special 
circumstances, I should think that would not be 
disputed. But what the appellants require is 
something very much more. They say that, even 
though there was no acceptance, the proceeds of 
these goods would be specifically appropriated for 
the benefit of Baxter and Co., and that they are 
assigns of the right of Baxterand Co. I am deal- 
ing now with the first question, whether there was 
any right in Baxter and Co. to say that there was 
that specific appropriation. The material words 
of the letter referring to this arc these: “We 
inclose bill of lading for 1558 boxes per Britannic, 
and against these and lard per Greece, we value on 
you at sixty days sight for 25001., favour Brown, 
Shipley and Co.” Now, we have really no evidence 
ns to what the effect is, between consignors and 
consignee, of such advices as these. if the accept- 
ances are nob given, then, prima facie, the right of 
the consignor is to say: "‘ Hold the goods to my 
order; do not deal with them ns goods which you 
have & right to take," but there is no evidenceof 
what further right there is. 

Now, in my opinion, if we deal with this 
case indepeudently of mercantile usage, it comes 
to this. Here is a firm in America drawing 
on a firm in England, and they say: “ We 
have drawn on you; we have sent you a remit- 
tance of goods which will be sufficient to in- 
demuify you against any liability which you will 
undertake by means of your acceptances—that is 
to say, we are sending goods, the proceeds of 
which will come into the general account between 


an inducement to the consignee, on the drawing of 
the bill of exchange, to put bimself under the 
obligations which he will undertake by giving the 
acceptance. But that is not sufficient for the 
appellants, They must show that the proceeds 
of these goods were specifically appropriated, 
after an acceptance given, or before accept- 
ance given, Bo as, in favour of the consignors, 
to make the goods specifically appropriated, 
and appropriated only to payment of these bills. 
It ig remarkable that, although in this case 
evidence has been given as to what would be the 
proper result of the words contained in the bills 
of exchange, no word is said in the evidence as to 
what, in favour of the consignor, would be the 
effect of the terms contained in these letters as 
regards the consignors having drawn against 
these consignments. 

In my opinion it would be quite wrong to 
attribute to these letters and to this advice 
any such result as is claimed on behalf of 
the appellants. It is said that, in deciding 
that there is no such appropriation in favour 
of the consignors, we should be deciding against 
Frith v. Forbes. Frith v. Forbes is & case which 
has been mentioned constantly, but never, I 
think, followed in any case. Possibly there has 
never been a case so much like Frith v. Forbes as 
the present case, but we cannot disregard what 
James, L.J. said in Robey and Ca.’s Perseverance 
Ironworks v. Ollier, and Frith v. Forbes was 
decided on special circumstances, and could 
hardly be treated as governing any other case. 
It is a common practice between merchants 
abroad and merchants in England to remit 
goods with a letter stating that they are 
remitted, that certain bills have been drawn 
against them, and that the bills of exchange do 
also refer on their face to the consignments 
in the same way. James, L.J. must therefore, 
have considered that there was something 
special in the circumstances in Frith v. Forbes 
showing that there was an appropriation there in 
favour of the consignor, and showing that there 
was a transfer of that appropriation for the benefit 
of the bill holders, which we cannot gather 
distinctly from the report of that case. But here 
we have evidence on behalf of both the consignors 
and the consigaee, showing that the result of the 
dealings between them, in transactions similar to 
this, was that the goods and the proceeds, where 
acceptances had been given, were not considered 
as appropriated, but that they were carried to 
the credit of the general account. That disposes 
of any appropriation, because, if there is to be an 
appropriation, the goods and the proceeds must 
be carried to an account showing that they are 
obtained simply for the purpose of paying these 
acceptances, and that until the acceptances are 
paid the consignee has no right to them. That 
evidence might possibly have been met by showing 
that, on looking at the accounts, these proceeds 
appeared to.be so dealt with as to make it im- 
possible for Jones and Co. to deny that there was 
an appropriation. For instance, if it had been 
shown that there was a separate account of these 
shipments, or that the money when received had 
been treated, even though carried into the general 
account, as money which still remained the money 
of the consignors, then the evidence would have 
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as far as we can see, If it bad appeared on 
the accounts (which have not been put in evidence) 
that on the moneys received from the proceeds of 
goods interest had been credited to the American 
firm, it would have been impossible then to say 
that there had been a specific appropriation. 1f 
interest had been credited, the money must have 
been received and employed by Jones and Co. 
for their general purposes. Interest is paid for 
the use of money, and if the money was appro- 
priated for the specific purpose of answering 
these bills, it is difficult to see how any interest 
could be credited on these proceeds to the con- 
signors: but we must take it on the evidence that 
in the dealings between the parties similar to this 
there was no appropriation at all. 

Now, undoubtedly we cannot find in the report 
of Frith v Forbes what it was on which the judges 
decided that there was an appropriation in favour 
of the consignors. It may be that there were 
letters which tended to support the judges in thas 
conclusion, or it may be that, Begbie and Co. not 
disputing it, there were circumstances pointing to 
that conclusion because, although as pointed out 
by Mr. Carson, it is evident that both below and 
in the Court of Appeal Begbie and Co. were 
represented, yet they seem to have taken, neither 
in the court above nor in the court below, any 
strong part in the argument. If the Lords 
Justices did, in Frith v. Forbes, lay down that a 
letter such as this, without anything more, consti- 
tuted an appropriation in favour of the consignor, 
so that the goods must be kept as a speci- 
fically appropriated fund in his favour, I should 
say that they drew a conclusion which was not 
justified, and the sooner one says that, in my 
opinion, the better. It may be that there was 
other evidence, but in my opinion it is not the 
correct conclusion from letters of advice such as 
this, that there was an appropriation in favour of 
the consignor, and that the proceeds of the goods 
should be kept as a specific fund appropriated 
for the payment of bills. That, in my opinion, 
would be a wrong conclusion, and, as far as we 
can see (that was pressed upon us by Mr. Carson), 
that was all that the judges had to go upon in 
Frith v. Forbes. Of course, there may be deal- 
ings between consignors and consignees in trans- 
actions like these which do show that, whatever 
the terms of the letters were, there was that 
contract between them. They might, by appro- 
priating the goods, and by passing accounts 
which show that appropriation, prove that those 
were really the terms on which they carried on 
business, and on which they contracted, and then 
there would be no difficulty as regards appro- 
priation. But here, in my opinion, there was no 
appropriation simply on the letters. We have 
evidence here that this was not acted upon as an 
appropriation, and that really will dispose of the 
whole case of the payment here. 

I may mention a case, which has not yet 
been referred to, of Inman v. Clare (Johns. 
769), before Lord Hatherley, in which, there 
being a question of appropriation, that was 
decided by reference to a custom which 
existed in Liverpool. Merchants in Liverpool 
received the goods, and there was (which it 
is hardly necessary for me to inquire into 
here, after the opinion I have given on the 
first part of the case) a clear transfer by letter to 
the holder of the bills of the right which the 


drawers and consignors had. But, as regards 
the other part of the case, it has not been con- 
tended that, if these bills stood alone, they would 
give a good charge. 

It was contended that the bills of them- 
selves, by the terms of the letter, would be 
a transfer of the right of the drawer to the 
persons in whose favour these bills were 
drawn. In my opinion, it would be wrongly 
construing the terms of this document to say 
that, if there were any such appropriation, the 
bills transferred the benefit of that appropria- 
tion from the drawer of the bills to the bill- 
holder. How it can be contended that that 
was the effect in the case of the second bill, 
I can hardly conceive, because the words there 
are “charge the same to account of cheese per 
Britannic,” the words of the other bill being 
"and charge the same to account of cheese per 
Britannic, and lard per Greece, as advised." 
That, construing it fairly, simply comes to this: 
“When your acceptances (which must be given if 
you take the goods) are paid, then, as à matter 
of account, treat the bills as exhausting any credit 
you may have obtained by our having remitted 
to you these particular goods.” 

In my opinion, the appellants fail on tho 
essential part of their case, namely, in showing 
that there is any appropriation, in favour of the 
drawers of the bills, of the cargo, or of the 
proceeds of the cargo. 

Linviey, L.J.—The plaintiffs hereare purchasers 
of certain bills of exchange drawn by Archibald 
Baxter and Co. upon Jones Bros, Jones Bros, 
being represented by the defendant Kough. 
His Lordship read the first bill and continued al 
Now the first question to which I will address 
myself is this, Did those bill of exchange, taken 
by themselves, give the plaintiffs any specific 
charge upon the goods—the cheese and the lard— 
therein referred to? Y look at the case quite 
apart from any question of appropriation between 
the consignors and tbe consignees, or anything 
which transfers the right to the appropriation. 
I cannot find anything, either in Frith v. Forbes, 
or in the general law, or in the evidence which is 
adduced in this case, which goes that length. 
Looking at the bills of exchange per se, apart 
from anything else, there is no language in them 
which amounts to anything of the sort. Wo must 
bear in mind that the controversy in this case has 
arisen when the bills of exchauge have not bcen 
accepted, and that we are asked to say, according 
to the argument, that the bills of exchange in them- 
selves give Brown, Shipley, and Co. an equitable 
right to the goods which were assigned to the 
acceptor, and which the acceptor was to deal with 
when he had accepted the bills, I cannot find in 
the documents any language whatever which 
gives the plaintiff any interest in the proceeds of 
the goods which were consigned by the drawer. I 
think it has been felt throughout, that the case 
cannot be put upon the bills of exchange simply 
as 2 declaration and as documents of charge. 
Then the appellants’ case is put very ingeniously 
in another way. It is said that, however that 
may be, there was an appropriation, by the 
drawers of the bills, the consignors, Baxter 
and Co., of this cheese and lard to this particular 
bill; that is to say, that Archibald Baxter and Co., 
the druwers, and consignors, were entitled, as 
against Jones Bros., to have the bills taken up by 
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these particular goods. That is, as I understand, 
the meaning of it. Now, that is a question of 
inference of fact. Was there anything of the 
sort? There is the advice note which runs in 
this way : “ We inclose bill of lading for 1558 boxes 
per Brilannic, and against these and lard per 
Greece, we value on you at sixty days sight for 
2500L, favour Brown, Shipley, and Co." Now 
there ia the uncontradicted evidence of Mr. Kough 
showing that in point of fact these parties did not 
deal upon the footing of there being any specific 
appropriation such as is contended for ; and in the 
face of that, Í cannot draw the conclusion from 
the document and that evidence that there was 
any such specific appropriation. It is not at 
present disputed that these goods were consigned 
to Jones Bros. as against these bills, or that the 
bills were drawn as against these gooda, or that 
as Jones Bros. did not choose to accept the bills, 
they ought to return the goods ; of course that is 
plain enough, but any specific appropriation, such 
as is contended for, seems to me to be negatived 
by the evidence in the case. Now, supposing 
there was no specific appropriation as between 
the consignor and the consignees, of course, there 
could be no transfer of the right to specific appro- 
priation, and the case, therefore, fails on that 
ground. That is how it appears to me the 
matter would stand apart from authority, and 
looking only at the documents and the facts, 

But then itis saidthat we cannot decide this case 
in the manner without overruling Frith v. Forbes. 
Now, I confess I do nob see any material dis- 
tinction between this case and Frith v. Forbes, 
unless it be in Mr. Kough's affidavit, which 
negatives any specific appropriation between 
drawer and acceptor. In Frith v. Forbes it is to 
be observed that there was no controversy between 
the consignors and the consignees. Begbie 
and Co. appear to have been represented by 
counsel before the Court of Appeal, and it seems 
to have heen rather assumed, if not in the court 
below in the Court of Appeal, that there was that 
appropriation. ‘Turner, L.J. came to the con- 
clusion that there was an appropriation between 
the consignors, and the consignees and acceptors, 
and he put it in this way: “ Now, in the letters 
written by Begbie and Co. to Forbes and Co. with 
reference to each of these bills, it is in terms 
expressed that the bills were drawn against the 
consignment, terms which, as I understand their 
import, could not be construed otherwise than as 
meaning that the bills were to be paid out of the 
proceeds of the consignment.” These remarks are 
open to this observation. Ido not know whether 
the Lord Justice meant to say that in 
point of law there was a specific appropriation, 
that that was his inference of fact—that, having 
regard to the correspondence and the evidence in 
that case, and having regard to the line of conduct 
which Begbieand Co. took, he came to the conclu- 
sion, as a matter of fact, that these expressions bore 
that meaning. If that was all he meant, of course 
there is nothing in it. Whether he was right or 
wrong, weare not bound to draw the same in- 
ference of fact. It is only an application of 
legal principle that we are bouud to follow. Of 
course I see the difficulty there is in ascertaining 
exactly what he meant to say. He may have 
meant to say that these two documents, the letter 
of advico and the acceptance, amounted in point 
of law to a specific appropriation. If he did, I 
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confess it seems to me to be rather startling, and 
not consistent with what I understand the law to 
be as decided in other cases, and the law upon 
which business is conducted in this country. I 
do not think be can have meant that. I think he 
must bave meant, under the circumstances of the 
case present to his mind, to have come to the 
conclusion that there was that appropriation, 
which, be it observed, Begbie and Co. never 
denied at all. Then he also came to the conclu- 
sion that, if there was that appropriation as 
between the consignor and the consignee, the 
benefit of it was transferred to the holders of the 
bill There is a difficulty about that, a difficulty 
which I need not face here, because, to my mind, 
this case breaks down in this anticipatory 
step. As Kough's evidence shows, there was 
no appropriation—in fact there was no right to 
appropriate or transfer. But there is a difficulty 
in the second step in Frith v. Forbes, which it is 
impossible not to see ; and, I confess, it is difficult 
to reconcile that with the other cases, and in 
particular with what Lord Hatherley distinctly 
said in Inman v. Clare, that if the drawer of the 
bill had the right of specific appropriation of the 
goods he did not pass that by negotiating the 
bill. It is put here by Mr. Rigby that there was 
a special bargain. That is dealt with in this 
particular case by cutting away the subject 
matter of the bargain. If the consignors had no 
right to the appropriation, of course they could 
not in that case bargain to give it to tbe plaintitis. 
I have made these remarks on Frith v. Forbes, 
because it does appear to me to be extremely 
difficult to reconcile it with the principle of our 
decision. I do not see how to distinguish it 
except by the passage in Mr. Kough’s affidavit, 
which shows that there was no specific appropria- 
tion as there was in Frith v. Forbes. 


Under these circumstances, I think the view 
taken by Chitty, J. is right, and that the appeal 
ought to be dismissed. 


Fry, L.J.—The question we have to consider 
arises upon à bill of exchange. There are two 
bills of exchange, but I will confine my observa- 
tions to one, the bill of exchange of the 15th 
Aug. and the letter of the same date, written by 
Baxter and Co. to Mr. Kough. Two arguments 
haye been addressed to us in this case, and they 
require to be taken separately. The first is, that 
the direction in the bill of exchange to “ charge 
the same,” that is, the 25001, “to account of cheese 
per Britannic anc lard per Greece, as advised,” 
constitutes a lien, or specific appropriation or 
charge, in favour of Messrs. Brown, Shipley, and 
Co., to whose order the bill was drawn. That is 
the point of view to which the evidence has been 
addressed, and it is a point of view which, as I 
understand, Mr. Rigby adopted in his argument. 
There is a second argument based on the bill, 
taken together with the letter of advice, un 
argument which I understand Mr. Rigby to have 
by no means abandoned, but, on the contrary, to 
have pressed upon us, though Mr. Carson, in the 
course of his very able argument to-day, has 
preferred to press more strongly the second 
argument upon us. Tomy mind, it is not correct 
to hold that theso words of direction in the bill of 
exchange constituted any lien or any charge. 
Upon that point thero is evidence before us of 
mercantile men with regard to the meaning and 
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effect of such words in a bill of exchange, } 
and, although the evidence is not harmonious, 
the view which I conceive to be the true 
one is expressed by several witnesses, one of 
whom is Mr. Bowring, and I will read from his 
affidavit a passage which, according to my view, 
expresses the true conclusion of the effect of 
such an instrument. [His Lordship read the 
paragraph above set out, and continued:] I 
may observe that what passed between the firms 
in America, on tke drawing of the bills 
of which these are part of the series, appears to 
me to confirm that conclusion. I think what 
Brown, Shipley, and Co. were anxious for was to 
be satisfied that the bills of exchange which they 
were about to purchase were real mercantile bills, 
and not accommodation bills. The same point 
drew some observations from Mellish, L.J. in 
Robey and Co.'s Perseverance Iron Works v. Ollier, 
which has been so often referred to in the course 
of this discussion. He said: “The indorsement 
of a bill gives only a right to the bill, and I do 
not think that any mercantile man would suppose, 
because he saw in the bill the words ‘ which place 
to account cargo per A.,’ that he was to have a 
lien on that cargo. A mercantile man who is 
intended to have a lien on a cargo expects to have 
the bill of lading annexed; if there is no bill of 
lading annexed, he only expects to get the security 
of the bill itself" That is my view of the true 
effect of that direction in the bill, and I think 
that, whether I look at the preceding cases, or at 
the evidence in this case, that conclusion is sup- 
ported. Now, the second argument, which is the 
one Mr. Carson especially pressed upon us, arises 
upon that direction, coupled with the letter of 
advice of tbe same date; and the way in which 
Mr. Carson has put it before us is this: He has 
said that the letter of ndvice creates a lien in 
favour of the maker of the bill, and that by the 
direction on the face of the bill that lien is trans- 
ferred to the person to whose order the bill is 
drawn. Now, the first inquiry therefore is this : 
Does the letter of advice in this case create any 
specifio appropriation in favour of the maker of 
the bill? I have already read the words of the 
advice : “ We enclose bills of lading,” describing 
what they are for, * and against these and lard, per 
Greece, we value on you at sixty days’ sight for” so 
much. In other words, it merely amounts to 
having said: “ We send a certain bill of lading, 
and value on you at sighi” for a certain amount. 
In my judgment, the statement that they are 
sending the bill of lading, and that they value 
ab that amount, is merely a statement of the 
motive which they suggest to the drawee why he 
should accept the bills; and no doubt he cannot 
refuse to accept the bills and at the same time 
take the bills of lading. "Therefore, as between 
the drawer and the drawee, it imposes a condition 
on the acceptance of the goods. The consignee 
cannot accept the goods without accepting the 
bills. But I think that it goes no further, and I 
do not think that such language, in mercantile 
law, has the effect of creating any specific appro- 
priation. 

Now, it is not & little worthy of observation 
that, in the present case, so little do the appel- 
lants appear to have thought of this part of 
their present contention, that there is no evidence 
of mercantile men addressed to this part of the 
case, although it is one upon which the evidence ; 
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of mercantile men would have been relevant as 
giving the meaning of the direction in the bill of 
exchange. But, further, in the present case there 
is distinct evidence to show that there was, in 
fact, no specific appropriation of these goods; and, 
although there was this mode of drawing the bill 
of exchange, and the method of advising that 
they had been drawn had been in force between 
the parties to this transaction for some consi- 
no specific appropriation 
had been made of the cargoes against the proceeds 
of goods. ‘The Lords Justices who have preceded 
me have dealt with that part of the onse so fully 
that it is not necessary for me to do more than 
to say that I have arrived on that evidence at the 
same conclusion. I think, therefore, whether we 
look ab the course of dealing, or the language of 
the letter of advice, that was not adequate to 
create a specific appropriation in favour of the 
maker of the bill. But,even supposing that it had 
been, Lam bound to say that I feel great difficulty in 
the second step of the argument, which is this, that 
the direction in the bill of exchange assigned or 
transferred the specific appropriation trom the 
maker of the bills to the persons to whose order 
they were drawn, Iam unable to think that mere 
words of direction have any such operation. Those 
words of direction appear to me to be merely what 
they purport to be, a direction as to the account 
against which the bills are to be drawn; and [donot 
think they are intended to transfer any lien, 
Supposing that it existed. That is the view which 

take of the effect of the direction in the bill of 
exchange, nor can I help observing that there 
would, to my mind, be very considerable difficulty 
in holding that an instrument at the same 
moment operated as a bill of exchange and as 
an equitable assignment, I agree that it is not 
necessary to express any concluded opinion on the 
point, and I thereforo abstain from so doing; but 
it would require some argument to convince me 
that the same instrument could have that 
operation. Very difficult questions would arise. 
A bill of exchange is a negotiable instrament, 
taken in the ordinary course of business, and free 
from the equities between the original parties to 
the transaction. An equitable assignment is not 
a negotiable instrument, and need not at all be free 

om the equities between the parties. 1f the 
Same instrument creates the one and the other, 
does the equitable assignment travel to the 
hand of every holder of the bill of exchange, or 
ifnot, where does it stop? If it travels into the 

ands of all the holders of the bill, is it like a bill 
of exchange free from equities, or is it like an 
Ordinary equitable assignment? Those are 
questions which, it appears to me, are worthy 
Of consideration, and would have to be con- 
sidered before the court could say that this 
instrument operated in both ways. 

The main stress of the argument, no doubt, 
has been, and very justly so, the case of 
fnr v. Forbes, and Mr. Carson has pressed 
upon us very forcibly the importance of not 
departing from legal authorities. I feel the 
ull weight of that observation. At the same 
time it must be borne in mind that cases 
are authorities for principles of law and 
not for conclusions of fact, and, as hag 
been already pointed out by Lindley, L.J. it 
may well be that the true conclusion of 
that case is that the Lords Justices, upon the 
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facts before them, there came to a particular 
conclusion of fact with regard to the existence of 
the equitable assignment and the transfer of it 
to the bill bolders. If they had intended to lay 
down any general principles, that case would not 
have been dealt with as it has been by the 
courts subsequently. The observation of James, 
L.J., that that case probably governed no other, 
is a very opposite observation, if in Frith v. 
Forbes the decision was a decision on an issue 
of fact, and it was not an observation likely to 
have fallen from the Lord Justice if Frith v. 
Forbes laid down a principle of law. I think, 
therefore, we are not constrained on that case 
to come to any particular conclusion on the 
facts of this case. and that Chitty, J. was right 
in the conclusion to which he came. The appeal 
therefore will be dismissed. 


Appeal dismissed, with costs. 


Solicitors for the appellants, Paine, Son, and 
Pollock. 

Solicitors for the defendant Kough, Hill, Son, 
and Rickards. 

Solicitors for the defendant Tappen,G. L. P. 
Eyre and Co. 


Wednesday, June 17, 1885. 


(Before Brett, M.R., BAGGALLAY and Bowen, L.JJ., 
assisted hy NAUTICAL ASSESSORS.) 
(Tug STANMORE. (a) 

ON APPEAL FROM THE PRESIDENT (SIR JAMES HAN- 
NEN) OF THE PROBATE, DIVORCE, AND ADMIRALTY 
DIVISION. 

Collision — Approaching steamships — Lights — 
* Risk of collision ’—Regulations for Preventing 
Collisions at Sea, art. 18. 

Art. 18 of the Regulations for Preventing Collisions 
at Sea, directing that, when two steamships are 
approaching so as 10 involve risk of collision, 
they shall slacken their speed, or slop and 
reverse, if necessary, is applicable not only where 
the officer in command sees or ought to see there is 
actual risk of collision, but also where he sees 
the other vessel doing something which may 
involve risk of collision. 

The steamships C. and 5. were approaching one 
another at night, starboard to starboard, and 
when ata distance of a quarter of a mile the 
green and masthead lights of the S. were seen by 
those on the C. to close in and come more into 
line. The Nautical Assessors advised the court 
that such alteration in the bearing of the lights 
was an indication to the officer in charge of the 
C. that the S. had in all probability ported, and 
that porting on the part of the S. would, in the 
circumstances, involve risk of collision. 

Held (affirming the court below), that the proba- 
bility that the S. had ported rendered it incumbent 
on the C., on seeing the alteration of the lights, to 
have at once reversed her engines in compliance 
with Art. 18 of the Regulations for Preventing 
Collisions, and that in default of so doing she 
must be held to blame for the collision. 

Tuis was an appeal by the plaintiffs, the owners 

of the steamship Cornwall, in a collision action 

in rem, trom a decision of Sir James Hannen, 
holding both ships to blame. 


(a) Reported by J, P. ASrINALL and BUTLER ASPINALL, Esqrs,, 
Barristerg-at-Law, 


The collision occurred about 12.30 a.m. on the 
9th Sept. 1884, in the North Sea, off Whitby, 
between the steamship Cornwall, of 419 tons 
register, and the steamship Stanmore, of 1269 
tons net. 

The facts alleged by the plaintiffs were as 
followa:—The Cornwall, which was on a voyage 
from London to Sunderland, was, shortly before 
12.30 a.m., making about eight knots an hour ou 
a N.N.W. course. In these circumstances the 
whistle of a steamship, which proved to be 
the Stanmore, was several times heard ahead. 
The engines of the Cornwall were stopped 
a few minutes afterwards, and the Stanmore’s 
green and masthead lights were seen about a 
point and a half on the starboard bow, and 
distant about half a mile. The vessels, as they 
ueared each other, would have passed in safety 
starboard to starboard; but when about three 
points on the starboard bow the red light of the 
Stanmore came into view, and her green was shut 
in, causing danger of collision. The engines of 
the Cornwall were at once ordered to be reversed 
full speed, but before the order could be com- 
pletely carried out the green light of the Stan- 
more came again into view, and a collision became 
imminent. As the only possible chance of 
escape the engines of the Cornwall were at 
once get on full speed ahead, and her helm was 
put hard-a-starboard; but the Stanmore, with 
her stem, almost directly struck the Cornwall 
on wee starboard bow, in consequence of which she 
sank. 

The facts alleged by the defendants were as 
follows :—The Stanmore, which was on a voyage 
from Newcastle to New Orleans, was making 
about eight anda half knots on a S.S.E. course. 
In these circumstances the masthead and red 
lights of a steamer, which proved to be the Corn- 
wall, were seen about three-quarters of a mile 
distant bearing about three-quarters of a point 
on the starboard bow. Tho engines of the Stan- 
more were immediately put to half speed, and her 
helm put hard-a-port,so as to bring the vessels 
red to red. The Oornwall, however, instead of 
keeping her course, starboarded and shut in her 
red and opened her green light, and caused risk 
of collision. Although the engines of the Cornwall 
were immediately stopped and reversed, the 
vessels came into collision. The defendants 
charged the plaintiffs (inter alia) with neglecting 
to stop and reverse their engines before the colli- 
sion or in due time. 

Accarding to the evidence of the master of the 
Cornwall, who was in charge at the time of colli- 
sion, he saw the Stanmore’s green and masthead 
lights about a point and a half on his starboard 
bow, distant about halfa mile. When the Stan- 
more got about three points on his starboard bow 
he saw her masthead and green lights coming 
moreina line. This told him the Stanmore was 
porting, and when the red light came into view 
on the starboard bow, and distant about a quarter 
of a mile, he ordered his engines full speed astern. 

Dec. 13, 1884.—The case came on for hearing 
before Sir James Hannen, assisted by Trinity 
Masters. 

The learned Presipent (Sir James Hannen), 
after finding that the vessels were approaching 
starboard to starboard, and that the Stanmore 
was to blame for having ported to a green light, 
dealt with the case of the Cornwall as follows :— 
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Then there remains the further question whether 
the Cornwall isto blame. That depends upon 
whether or not she reversed her engines in time. 
Her case is that, observing a change in the posi- 
tion of the Stanmore’s lights, her speed was 
reduced to easy. The change which it is alleged 
was seen on board the Stanmore was that her 
lights were brought more nearly in line, and that 
is the only thing which the master of the Cornwall 
refers to. He says he comes to the conclusion that 
the Stanmore was porting her helm. It was ob- 
served by the Trinity Brethren at the time that 
the mere fact of the green light and the white 
light being brought more nearly in a line did not 
conclusively establish that the Stanmore was turn- 
ing under a port helm, because tbe bringing 
the lights into a line would depend upon 
where the side light was, side lights being differ- 
ently placed in different ships. It is the first 
time that this point has been presented to my 
consideration as involving any element of uncer- 
tainty, but I should think that it must depend 
upon the distance of the lights and vpon the state 
of the atmosphere whether a judgment can be 
formed as to whether the light is in one place or 
another when they are being brought into line, 
and there must be some position when an opinion 
can be formed whether the vessel is turning one 
way or the other. Be that as it may, I have put 
this specific question to the Elder Brethren: If 
the master of the Cornwall was of opinion that 
the Stanmore was under a port helm, and was so 
approaching him, was he justified in abstaining 
from reversing until the red light came into view, 
which is what he says he didP'^ For though he 
came to the conclusion that the Stanmore was 
under & port helm, and that there was danger, 
yet hedid not do anything until the Stanmore 
had come round so much as to show her red light. 
The answer which has been given to me by the 
Trinity Brethren, and in which I entirely concur, 
is, that he was not justified in waiting so long. 
It is true that the placing of the side lights might 
affect his conjecture as to the meaning of the 
lights coming into a line. This point, was not taken 
by the man himself nor by counsel, but putting it 
at its highest, it would only show that there was 
an element of uncertainty as to what the move- 
ments of the ship were, and it might be that she 
was under a port helm, as she, in fact, turned out 
to be. Then, if it might indicate that the vessel 
was under a port helm, it was not justifiable on 
the part of the master of the Cornwall to wait 
until the course of the Stanmore had been so much 
altered that her red light was brought into view, 
before he took the necessary precautions required 
by the law of reversing his engines in order to 
prevent a collision. He says himself he believed 
the Stanmore was under a port helm, and he 
knew that it was dangerous. I am therefore of 
opinion that he failed in his duty in not having 
reversed svoner, and that upon that ground the 
Cornwall is also to blame. 


From this decision the plaintiffs now appealed. 


Sir Walter Phillimore and Bucknill for the 
appellants.—The duty of the Cornwall to stop 
and reverse her engines is regulated by art. 18 
of the Regulations for Preventing Collisions. 
According to that article steamers sre bound to 
ease or stop and reverse their engines when 
approaching one another so as to involye risk of 


collision, In order that the officer in charge may 
judge whether the shipsare so approaching, i5 is 
necessary that some small space of time should 
elapse in which he may form a judgment : 

The Emmy Hease, 50 L. T, Rep. N. 8.322; 9 P. Div. 

81; 5 Asp. Mar. Law Cas. 216. 

He is not bound to instantly Stop and 
reverse his engines. In the present case 
those on board the Cornwall stop and re- 
verse as soon as they see the Stanmore’s red 
light, which shows them as a fact that she 
has ported. The fact of the green and masthead 
lights coming into a linc is an indication that the 
vessel has probably ported, but nothing more. 
The officer in command of a ship at night ought 
not to act upon tke probable and possible 
manceuvre of an approaching vessel. 


Hall, Q.C. and Barnes, for the respondents, 
were not called upon, 


Brett, M.R.—In this case it appears that the 
two vessels were meeting going as nearly as 
possible on opposite courses, and it was night 
time. They were meeting so that they would 
pass starboard side to starboard side if they had 
both kept on their courses; if so, there would 
have been no danger of collision. ‘heir duty 
therefore was to keep on, or else both to star- 
board. However, in fact, ono of them ports. To 
my mind it is not sufficient to say that she 
ported, because suppose, as I tried to point ont in 
the case of The Beryl (51 L. T. Rep. N. S. 
554; 9 P. Div. 137; 9 Asp. Mar. Law Cas. 321), she 
had been carrying no lights, and had ported, and 
had thereby in fact brought about danger of 
collision, there would be no culpability on the 
part of the officer in command of the other ship 
in not manoonvring for this porting, because witb- 
out lights he could not have known the other 
vessel had ported. These regulations are made 
in order to teach sailors how to act when circum- 
stances arise which they know have arisen. It is 
not enough that the circumstances have in fact 
arisen, if the officer does not and cannot know. 
Now the Stanmore did in fact port when a little 
more than a quarter of a mile distant, and when 
on the Corawall’s starboard bow. The geutlemen 
who assist us gave itas their opinion that that 
produced risk of collision, and even without their 
valuable assistance I cannot conceive that any- 
One accustomed to ships could doubt it would 
be so. 

Now comes the question whether tho risk of 
collision was indicated to the officer in charge of 
the Cornwall, so that he ought to have acted to 
avoid it. The evidence is, that he saw the white 
and green lights coming more into a line. 
It was suggested, when that evidence was 
given in tho Admiralty Conrt, that it would 
show him the Stanmore had ported, upon 
which the Trinity Masters informed the learned 
President that, it depended upon the position of 
the side lights. What that means I do not quite 
understand. Assuming what they said was per- 
feetly correct, then arises this question: Although 
the alteration in the lights does not show asa 
positive fact that the Stanmore had ported, does it 
show that she has in ail probability ported ? 
Now, something must have happened to account 
for the alteration in the position of the lights. 
We have therefore asked the gentlemen who 
assist us these two questions: Would the fact of 
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the green and white lights coming more into a line 
indicate to the captain of the Cornwall, as a sailor, 
that in all probability the Stanmore had ported? 
They answer Yes. We then put this question: 
If the Stanmore ported at a little more than a 
quarter of a mile, being in the position in which 
she was on the starboard bow of the Cornwall 
did that produce risk of collision? They answer 
Yes. Therefore it is to be taken that the altera- 
tion in the position of the lights would not indi- 
cate ns a certain fact that the Stanmore had 
ported, yet things showed that in all probability 
she had ported. In these circumstances what is 
the officer'a position? Then you come to a point 
of reasoning which sailors must learn, and it is 
this: ifin all probability a ship has done some- 
thing which, if she has done it, produces risk of 
collision, ought not the officer in charge of the 
other ship to think there ig riek of collision? In 
order to insure safety and to avoid risk of col- 
lision, which is the great object of the Regu- 
lations, I think that when an officer sees some- 
thing which ought to indicate to him that another 
ship has done something involving risk of col- 
lision, he ought to act to avoid that risk. This 
is carrying the rule further than it has been 
carried before. If he ought to have acted, it is 
plain that his duty under the circumstances was 
not only to stop but also to reverse his engines. 
I therefore think that the officer in command 
of the Cornwall did not fulfil the duty im- 
posed upon by the Regulations, and that the 
Cornwall must be held also to blame. 


Bascarnay, L.J.—I have only one further 
observation to make, and it is this, that that 
which we are informed by our assessors would be 
the effect produced upon the mind of a sailor who 
knew his duty was the effect actually produced 
upon the master of the Cornwall. For on looking 
at the evidence I find this: “Q. What did you see 
then? A. I saw her masthead and green lights 
come more in a line with each other. Q. That 
told you she was doing what? A. Porting.” 


Bowen, L.J.—In my opinion also the finding 
of the assessors brings this case within the express 
words of the regnlation. ‘The ships were ap- 
proaching at night starboard tostarboard. When 
the ships came close the captain of the Cornwall 
saw the green and masthead lightacoming in a line. 
He did not see that the Sianmore had ported, but 
he saw the manceuvre which, in the opinion of 
our assessors and of the Trinity Masters below, 
would lead a reasonable sailor to infer that there 
was a strong probability that she was porting. 
If she had ported it is admitted that it involved 
danger. It this manœuvre which he saw reason- 
ably led him to think that she had ported, the 
hypothesis as to risk of collision had begun 
Stopping his engines was not sufficient, and 
therefore reversing was not necessary. 

Judgment affirmed. 


Solicitors for the appellants Thomas Cooper 
and Co. 

Solicitors for the respondents, Ingledew, Ince, 
and Colt. 


HIGH COURT OF JUSTICE. 


QUEEN’S BENCH DIVISION. 
Dec. 10, 11, and 20, 1884. 
(Before Matuew and Day, J.J.) 


Tur Banrnow-1n-Forness MUTUAL SHIL INSURANCE 
Company LIMITED v. ASHBURNER. (a) 


Marine insurance—Mutual ship insurance com- 
pany—No stamped policies Action to recover 
unpaid. 

A., prior to 1878, kept several vessels insured in the 
B. Mutual Ship Insurance Company, paying the 
entrance fees and calls thereon, and after 1878 
continued to deal with the company in the same 
way, except that after that date no policies were 
issued, the practice of the members being that 
after the expiration of the first time policy no new 
policy was issued, but instead thereof stamped 
receipts were given for calls. 

On Dec. 29, 1880, and Feb. 25, 1881, the company, 
with A.s assent, duly passed resolutions for 
transferring its business, credit, and effects to 
a new company on the terms of the new company 
paying all the debts, liabilities, and obligations 
subsisting on the 25th March 1880, The new 
company was registered on the 3rd Feb. 1882, the 
business up to that time being carried on some- 
times in the name of the new company and some- 
times in the name of the old, the business of the old 
being purported to be carried on by the new. Both 
before and after the registration A. continued the 
same course of business as before, but paid no call 
after the 9th Jan. 1882, when he paid a call made 
on the 29th June 1881 for losses previous to the 
29th Dec. 1880. In am action by the mew com- 
pany against A. to recover the amount of three 
calla made on the 2lst Sept. 1881 and on the 
25th Jan. 1882 for losses prior to the 25th Feb 
1881, and on the 25th March 1882 for losses sub- 
sequent thereto : 

Held, that the plaintiff company was entitled to 
recover all the amounts claimed as money paid 
at the request of the defendant. 

Re The London Marine Insurance Association ; 
J. W. Smith's case (21 L. T. Rep. N. S. 97; 
L. Rep. 4 Ch. 611) distinguished. 


Tuis was a special case stated for the opinion of 
the court by agreement between the parties in an 
action brought by the Barrow-in: Furness Mutual 
Ship Insurance Compauy Limited against Thomas 
Ashburner, to recover the sum of 3421. 9s. 3d. 
for calls, contributions, aud interest thereon due 
from the defendant as a member of the company 
under the circumstances therein stated, which, so 
faras material were as follows: 


The Barrow-in-Furness Mutual Ship Insurance 
Company was completely registered and incorpo- 
rated under the provisions of the statutes 7 & 8 
Vict. c. 110 and 10 & 11 Vict. c. 78, in the year 1858, 
and the defendant was duly admitted & member 
thereof in June 1868, and subject to the facts 
hereinafter stated insured, and continued to keep 
insured, several vessels in the said company, and 
paid the entrance fees and calls thereon. He was 
elected treasurer of the company on the 27th Nov. 
1878, and continued to act as such until the 29th 
June 1881. 

Up to the year 1879 a policy was issued by the 


(a) Reported by J. Smıru Esq., Barrister-at-law 
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company to the defendant on all ships proposed 
by him to the company for insurance and 
accepted, but after that date no policies (with 
the exception hereinafter stated) were issued by 
the company mentioned, or any company succeed- 
ing it before the commencement of the action. 
The last policies issued to the defendant (with the 
exception above-mentioned) were issued on two 
accepted proposals ofthe 31st March and the lith 
Oct. 1879 respectively. The practice of the 
other members of the company, and the practice 
of the defendant after the expiration of the 
policies mentioned, was that after the expiration 
of the first time policy no new policy was issued, 
but instead thereof stamped receipts were given 
for calls. 

On the 29th Dec. 1880, at a special general 
meeting of the company, summoned for that 
purpose in accordance with rule 91 (a) of the 
rules and regulations, the following resolutions 
were reduced to writing, and twice read and put 


(a) The 918t and 92nd of the rules and regulations of 
the company, as contained in the deed of settlement 
were: 

91. That absolute dissolution of the company shall 
be made only in case a resolution for that purpose 
is reduced into writing, and twice read and put to the 
vote, and carried each time by a majority of at least two- 
thirds in number of the members present, personally or 
by proxy, at a specidl general meeting expressly sum- 
moned for the purpose, and entitled among them to at 
least two-thirds of the whole number of votes for the 
time being held by all the members of the company; 
and if such resolution shall also be confirmed by a like 
majority at 2 subsequent special general meeting, to be 
held at any time after the expiration of fourteen days, 
and before the expiration of two calendar months next 
after the general meeting at whioh such first resolution 
is passed, then the company shall be dissolved (except 
ouly for the purposes mentioned in the next rule) from 
the date of such second general meeting. 

92. That in case of dissolution the direotora shall, 
with all convenient speed call in, sell, dispose of, and 
convert into money, all such parts of the estate and 
effects of the company as shall not then already consist 
of money ; and a general account, estimate, and valua- 
tion shall be made by the directors of the said estate, 
and of all assets and liabilities of the company, which 
account and valuation are to be submitted to a special 
general meeting of the company, and, when approved 
by such meeting, shall be binding upon the members ; 
and upon settling such final account, all the surplus 
estate and moneys (if any) of the company (after pay- 
ment of all just demands upon the company or all the 
debta or liabilities of the company, after exhaustiug and 
applying all the assets of the company, are to be divided 
and appropriated to and among, and be paid to or by 
the members (as the case may be) in proportion to the 
respective amounts of their insurances in the company 
at the time of such dissolution. But no member who 
omits to put in his claim, and (if required) establish his 
title to the share in such surplus, falling due to him, 
within two years after the special general meeting, held 
for winding up the company's affairs, shall be entitled 
to any share or interest therein, but the same is to be 
applied and divided as part of the surplus capital of 
the company, for the benefit of and among the then 
ascertained parties among whom the rest of the capital 
is to be distributable; but such omission to claim shall 
not exempt any such member from any liability to con- 
tribute to the discharge of the liabilities remaining 
against the company. But notwithstanding any such 
resolution for the dissolution of the company, the said 
deed of settlement, and all the privileges, rights, and 
liabilities of the members shall continue in full force 
until the affairs of the company have been wound up, 
and the debts and credits, assets, and property of the 
company have been paid, got in, realised, and divided 
as aforesaid, and for these purposes, and until such 
time as aforesaid, the company shall be deemed to be 
atill subsisting. 
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to the vote, and were on both occasions carried 
unanimously : 

Resolved that the business, credits, assets, and effects 
of the company be transferred to a company to be called 
the Barrow-in-Furness Mutual Ship Insurance Company 
Limited on the terms of the said intended company 
paying and discharging all the debts, liabilities, and 
obligations of the company entered into, and subsisting, 
and capable of taking effectas at the 25th March laat. 

Resolving that the Barrow-in-Furness Mutual Ship 
Insurance Company be and the same is hereby abso- 
lutely dissolved. 

The defendant was present at the meeting, and 
took an active part in ihe disoussion of the pro- 
posals and voted in favour of the said resolutions. 
The proposed articles of association, in the form 
in which they were subsequently registered, were 
read over at this meeting, and explained to the 
meeting by the solicitor for the company, and 
were approved of. 

The said resolutions were unanimously con- 
firmed at a subsequent special general meeting 
held for that purpose on the 25th Feb. 1881. The 
defendant was not present at this meeting, but he 
had on the 10th Jan. 1881 given the seoretary of 
the said company a proxy to vote for him at the 
said meeting. 

On the 11th April 1881 the memorandum and 
articles of association subsequently registered 
were signed by seven persons who were directors 
of the old company, and at a meeting of the 
company held on the 19th April 1881 it was 
intimated to the members present by the secre- 
tary that the company had been registered as a 
limited company. This was found to be a mistake, 
but until the mistake was discovered the com- 
pany acted as if it had been so duly registered. 

On the 22nd June 1881 a consent to take the 
name of a subsisting company was signed by two 
directors of the old company. 

On the 29th June 1881, at what purported to be 
a meeting of the new company, directors were 
elected, and the secretary of the old company was 
elected secretary of the new company. The 
defendant ceased to be treasurer at this date. 

The new company was duly registered on the 
3rd Feb, 1882 under the name of the Barrow-in- 
Furness Mutual Ship Insurance Company Limited, 
with a memorandum and articles of association. 

After the passing of the foregoing resolutions, 
and until the registration of the new company, 
business was carried on as before, sometimes in 
the name of the new company, and sometimes in 
the name of the old company, but the business of 
the old company was purported to be carried on 
by the new company. 

The defendant after the passing of the said 
resolutions, and before the registration of the 
new company, continued to keep his vessels on the 
books of the company, as insured, and paid calla 
upon the said vessels, and intended to remain 
insured ns before, but no policy of insurance was 
given to the defendant. 

On the 6th April 1881 the defendant wrote to 
the secretary of the company, in reply toan nppli- 
cation for calls made up to the 25th March 1881, 
complaining that six sixty-fourths of a certain 
ship had not been withdrawn according to notice, 
giving a list of the share of his vessels insured in 
the company, and asking for a corrected account. 
The alterations were made as requested, and some 
time after the defendant examined the register of 
insurances. 
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On the 11th Sept. 1881 the defendant proposed a 
vessel for insurance, and paid anentrance fee for 
the same. No policy was then issued for this 
vessel, but on July 14, 1882, the directors ef the 
new company, after a letter from the defendant of 
July 11, 1882, demanding the return of the 
entrance fee, executed & time policy from Sept. 
11, 1881, to Sept. 11, 1882, but claimed to retain 
the same fora lien on it for calls unpaid by the 
defendant. With the exception of this policy, no 
policy was issued by the new company to the 
defendant or to any member before the com- 
mencement of the action. No call was ever made 
on the vessel for which this policy was issued. 

After the registration of the new company the 
defendant continued the same course of business 
as before, as shown by letters of the lst and 11th 
April 1882, giving notice of withdrawal of shares 
in certain ships. 

The defendant having failed to comply with the 
requests of the company’s secretary for the pay- 
ment of amounts alleged to be due from the 
defendant to the company, the writ in the action 
was issued on July 29, 1882, the claim of the 
plaintiff company being for three calls with 
interest, made respectively on Sept. 21, 1881, 
Jan. 25, 1882, and March 25, 1882, amounting 
in all to 3421, 5s. 3d. These calls were made to 
meet actual losses which had happeued to vessels 
whose owners had paid the usual entrance fee, 
and who had made proposals which were duly 
accepted, but no policy had been issued for any 
of these vessels. 

All the losses which had happened before the 
29th Dec. 1880, and all the working expenses up to 
that date, were, with the exception of a liability of 
375l., included in a call made on June 29, 1881, 
which was paid by the defendant on Jan. 9, 1882. 

Between the 29th Dec. 1880 and the 25th Feb. 
1881 two vessels were lost, involving a liability of 
13307. 10s. The defendant’s share of this liability, 
if any, would be one-seventh of that amount. 
The call of Jan. 25, 1882, was made to cover this 
liability. 

There were no losses between Feb. 25 and June 
29, 1881. 

The Court of Chancery of the County Palatine 
of Lancaster, upon the application of the defen- 
dant, by orders made on April 30, June 18, and 
Aug. 13, 1883, ordered the defendant’s name to be 
removed from the register of members of the 
plaintiff company. 

Tt was agreed by the parties that the question 
of amending the statement of claim by adding 
the name of the old company as plaintiffs, and 
all questions of amendment, should be for the 
court. 

The question for the opinion of the court was 
whether the plaintiffs were entitled to recover 
the sum of 3421. 5s. 3d., or any and what part 
thereof. 

Collins, Q.C. (with him R. G. Digby) for the 
plaintiff company.—The circumstance that there 
were no policies is nob material, the action not 
being on vhe policy : 

Read v. Anderson, 51 L. T. Rep. N. S. 55; 13 Q.B. 
Div. 777; 
kosewarne v. Billing, 9 L. T. Rep. N. 8.441; 33 L. J. 
55, C. P. 
In Rosewarne v. Billing it was held that, if a 
broker be employed to make wagering contracts, 
such as are illegal under the 8 & 9 Viet. c. 109, 


s. 18, and at the request of his principal pays the 
amount due under such contracts, he can recover 
the amount so paid from his principal, and the 
illegal nature of the contract with reference to 
which the money is paid is no defence to an 
action founded on such a claim, and in Read v. 
Anderson the same view was taken, the contract 
sued upon not being 8 wagering contract, 
although the action related to betting and 
wagering. So here, although the. action deals 
with insurance matters, yet, as it is nob an 
action to recover & loss under a policy, the fact 
that there were no policies is immaterial, and the 
plaintiffs are entitled to recover the amount paid 
for the defendant to those members who have 
suffered losses. The new company also, having all 
the rights of the old company transferred to 
£ sands in the same position as the old com- 


them, stan 
pany, of which the defendant was clearly a 


member : 
The Hull Flax and Cotton Mill Company v. Wellestey 
2 L, T. Rep. N. S. 728; 6 H. & IN. 38, 
[He was stopped by the Court. 

Bow (with him C. Russell, Q.C. and Sim).—This 
action can only be founded on an agreement for 
the insurance of ships, and it was long ago decided 
in Re London Marine Insurance Association ; 
J. W. Smith's case (21 L. T Ropi N: S. 97; 
3 Mar. Law Cas. O. S. 280; L. Rep. 4 Ch. 611), 
by Selwyn and Giffard, L.JJ. (affirming James, 
V.C.) that under 25 Geo. 8, c. 63, no agree- 
ment for insurance of ships could.be valid unless 
duly stamped according to that Act. and that 
there was therefore in that case, which was a case 
of an association formed on the principle of 
mutual insurance, no evidence of a binding 
mutual contract for insurance having been entered 
into. The law is the same at the present time 
under 30 & 31 Vist. c. 23, ss. 7 and 9. The 
defendant is not estopped from denying that be 
was a member of the company, since in Smith's 
case (ubi sup.) there was payment of entrance 
fees and calls, and yet the applicant was not held 
to be estopped from denying his membership. 
Further, the Court of Chancery of the County 
Palatine of Lancaster has removed the defendant's 
name from the list of members of the plaintiff 
company. 

R. G. Digbyin reply.—Smith's case (ubi sup.) 
was distinguished in Re The Teignmouth and 
General Mutual Shipping Assurance Association ; 
Martin's claim (26 L. T. Rep. N. S. 684; 1 Asp. 
Mar. Law Cas. 3925; L. Rep. 14 Eq. 148), where 
it appeared that it was the practice of tho 
association to issue unstamped policies, but the 
widow of a member was, notwithstanding that 
the policy was not stamped, held entitled to 
recover the balance due thereon on the ground 
that there was asufficient admission of liability 
in the books of the association to establish the 
relation of debtor and creditor. 

Cur. adv, vult. 


Dec. 20.—Day, J.—In this case Lam of opinion 
that the plaintiffs are entitled to the judgment of 
the court. The case is one which in itself presents 
a very considerable difficulty, and it presents 
additional difficulty by reason of the very in- 
genious use which has been made by the learned 
counsel for the defendant of the case of Th» 
London Marine Insurance Association; J. W. 
Smith's case (21 L. T. Rep. N. 8. 97; 3 Mar. 
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Law Cos. O. S. 280; L. Rep. 4 Ch. 611), de- 
cided in 1872 by the Court of Appeal. Now, 
this case is without donbt a case of autho- 
rity, and & case which is binding in authority 
upon us, and if I were of opinion that it was 
really applicable to this case it would be my duty 
to find in accordance with the decision therein. 
Bat, after very careful consideration of that case, 
I have come to the conclusion that nothing was 
decided in it which really assists us in coming to 
adetermination in this case. As far as I can 
understand it, all that is decided there is that, 
upon the evidence available, and under the 
circumstances proved to have existed there, 
Smith was not liable to be put upon the list of 
contributories of the mutual insurance club that 
was being wound-up under the control of the 
Court of Chancery. Here, in my judgment, it 
is not necessary to determine whether the defen- 
dant was or was not a member of this company— 
certainly not whether he was a member of this com- 
pany so as to be liable to be put upon the list of con- 
tributories, and to be dealt with as a member for 
all purposes. What we have to determine is 
simply whether, upon the facts stated in the cage, 
the defendant Ashburner is liable to make good to 
the plaintiff company the sums of money which 
they claim specifically in this action, and I am 
of opinion that he is so liable, and for these 
reasons: It seems that, at one time, no doubt the 
defendant was a member of what I may term the 
old company. He was an assurer on a duly 
stamped policy, and he was a member. To what 
extent he was a member to my mind it is 
unnecessary to inquire, but to some extent 
undoubtedly he was a member. On the 99th 
Dec. 1880 and on the 25th Feb. 1881 resolutions 
were passed for winding-up or putting an end to 
the old company, and transferring the business to 
what is termed the new company. A resolution 
was passed with the assent and to some extent 
by the exertions of Ashburner, a resolution to 
which he was undoubtedly a party—that the 
business credit, assets, and effects of the company 
be transferred to a company, which I will call 
"the new company"—meaning thereby the 
present plaintiffs—‘‘on the terms of the said 
intended company paying and discharging all 
the debts, liabilities, and obligations of the com- 
pany entered into and subsisting and capable of 
taking effect as at 25th March last." It seems to 
me to be perfectly clear that, whether the defen- 
dant Ashburner be a member of the old company 
or a member of the new company, as he led and 
induced the new company to take upon them- 
selves the liabilities of the old company, any 
moneys paid by them under this resolution would 
be moneys paid at his request. It seems to me 
clear and beyond argument that, as to any 
liabilities such as are referred to in this resolu- 
tion, the discharge of those liabilities must be 
contributed to by the defendant. ‘The liabilities 
were undertaken at his instance, the moneys 
have been paid at his request, and it does not 
lie in his mouth to say that he was notat that 
time 2 member of the old company. He induced 
the new company to pay these moneys for his 
benefit and advantage upon the representation 
that he would discharge as though he were a 
legal member of the old company all liabilities 
which might be thus undertaken by the new 
company. Whether he was legally or not 


| legally a member of the old company, therefore, 
1 do not care to inquire. 


But there are other portions of this claim 
arising otherwise than in respect to liabilities 
subsisting and capable of taking effect on the 
25th of March last. There are liabilities which 
have been subsequently acquired, and no doubt 
they cannot be dealt with upon the footing 
pr the resolution of the 29th Dec., but must 
e dealt with upon other and independent 
grounds. What, then, do I tind took place after 
this new company commenced business? I find 
that, although the defendant Ashburner never 
had, with the new company, any policy upon 
which he could have sued, or on which he could 
have enforced any legal right, still he continued 
to insure his ships with the new company in the 
regular manner in which the new company 
carried on its business, dispensing with stamped 
policies of insurance, and carrying on what they 
termed a mutual insurance by a system of 


accounts. The defendant undoubtedly had 
Several ships thus continuously insured. In 
fact he seems to have been more or less active 
In refer 


ence to these transactions. 
dence that several ships belonging to him were— 
I do not like to use the word “insured ”—but I 
will say, dealt with in this irregular way. I find 
that on the 6th April 1881 he writes to the secre- 
tary of the company asking for a corrected 
account of hig insurances, and he sets out a 
number of ships in which he appears to be 
Interested, and specifies the amounts which are 
insured upon them. He makes proposals to the 
company again in Sept. 1881, and pays an entrance 


I find evi- 


9. No policy was ever issued to him. I find 
"s the lst April he writes to the company 
wi 


drawing some shares upon some ships, clearly 
Implyiag that other shares in the same ships 
remained insured with the company. He does 
the same by another letter of the llth April, but 
after à while, when premiums have accumulated 
against him and he is applied to for payment, he 


declines to pay the moneys which are demanded 
— im respect to those insurances, and it is 
sai 


he is not liable to do ro because there were 
no stamped policies of insurance. There is no 
doubt whatever that he could not enforce ina 
court of law any claim whatever in payment of 
those policies; but the question we have to deter- 
mine, as he is not suing on the policies, is not, 
Whether he could have established a claim upon 
the policies, but whether be has or has not put 
himself in such a position towards the company 
that he is liable to pay the sums of mouey that 
the company claim of him. Now the company 
during this time have been making payments to 
other persons who have been similarly dealt with, 
and to my mind they have been making those 
payments at the request of the defendant, 
because the defendant has been keeping his ships 
insured in this irregular manner with them, upon 
tue understanding existing between himself and 
all those persons with whom he was acting that 
they would pay him all losses which accrued duc 
to him whether they were legally bound to pay 
him or not—still that they would pay him. He 
has been keeping his ships insured in this way 
on the understanding that the company, which is 
a limited company, represented by its officers, 
wm pay, and they have paid the persons who 


Ave been thus irregularly insured, and have 
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incurred liabilities to pay them—not indeed lia- 
bilities which would be strictly enforceable in a 
court of law, but such as were to be discharged 
at the request of all the members from time to 
time. It seems to me, therefore, that so far as 
moneys have been paid by the plaintiffs in! pur- 
suance of these persistent and continuous im- 
plied requests by the defendant, the defendant 
is bound to repay those moneys as moneys 
paid at his request by the plaintiffs. For these 
reasons the plaintiff company is, in my opinion, 
entitled to our judgment. 

Matuzw, J.—I concur in the judgment which 
my learned brother has just delivered. The able 
argument addressed to us by Mr. Box, who 
appeared for the defendant, led me to doubt 
whether our judgment ought not to be for the 
defendant, and certainly with a great part of that 
argument I entirely agree; but, after considera- 
tion, it appears to me that the learned counsel has 
failed to answer the view of the case taken by 
my Brother Day in the course of the argument, 
and which has been the basis of his judgment 
just delivered. As, therefore, my doubts are not 
snfficient to lead me to differ from the opinion of 
my learned brother, I think that judgment must 
be for the plaintiff company, with costs. 

Solicitor for the plaintiff company, R. B. D. 
Bradshaw, Barrow-in-Fuarness. 

Solicitor for the defendant, J. H. Pinkney, 
Barrow-in-Furness. 


— 


Wednesday, March 11, 1885. 
(Before Gnovz, MaursTY, aud Lorzs, JJ.) 
Hover AND Co. v. Ha». (a) 


Marine insurance— Time policy— Chartered freight | 


—^ Lose of hire which may arise from accidents 

occurring between certain dates” — Accident 
within the prescribed dates, and loss of hire after- 
wards— Underwriter not liable. 

The plaintiffs chartered their vessel for sim months 
from the date when the vessel was put at the 
charterer’s disposal, namely, the Q1st March 1881, 
with the option to the charterers of continuing 
the charter for a full period of six months. 

By clause 6 of the charter-party it was provided 
“ that in the event of loss of time by deficiency of 
men, collision, breakdown of engines, and the 
vessel becomes incapable of steaming or proceed- 
ing for more than forty-eight working hours, 
payment of hire to cease until such time as she 4s 
again in an efficient atate to resume her voyage. 

Sa The acts of God, the Queen's enemies, 
fire, and all and every other dangers and acci- 
denis of machinery, or of the seas, rivers, and 
navigation of whatever nature and kind always 
mutually excepted.” 

The plaintiffs insured against loss of chartered 
freight by two policies, one of which for 12001. 
was underwritten by the defendant as an under- 
writer for 1501. 

The insurance effected was“ At and from and for 
and during the space of siz calendar months 
from the 15th April to the 14th Oct. 1881, both 
days inclusive, for 12001., on chartered freight, to 
pay only loss of hire not exceeding 20001. which 

may arise in clause 6 of charter-party for acci- 

dente occurring between the 15th April and the 


(a) Reported by H, D, Bonsey, Esq., Barrister-at-Law. 


15th Oct., but free of claim arising from deficiency 
of men.” 

During the currency of the policy, viz., on the 27th 
June 1881, the vessel, while going through the 
Straits of Magellan, struck something which 
injured her bottom, but did not prevent her from 
proceeding on her voyage, and she arrived at 
Liverpool on the 18th Nov. She was put into 
dock on the 28th Nov., and on the 30th Nov. 
the charterers gave notice to the plaintiffs that 
the hire would cease as per charter-parly until 
the vessel was ina fit state to resume employ- 
ment. The repairs were completed om the 50th 
Dec. 1881. ‘ 

Held, that the underwriter was not liable for loss 
of freight, because, although the accident which 
necessitated the repaire and caused the loss of 
hire happened within the six months prescribed 
in the policy, there was no loss of freight within 
that particular time. 


SPECIAL CASE. 

2. The plaintiffs are owners of s.s. Presnitz, and 
on the 12th March 1881, by a charter-party of 
that date, chartered their said vessel to Messrs. 
Laws, Surtees, and Co. for six months, commencing 
from date when the vessel was put at charterers’ 
disposal, with the option to charterers of continu- 
ing the charter for a further period of three or 
six months, the charter being of the sole use of 
the vessel to the charterers for the period of the 
said hire. 

2. The freight for the hire of the vessel was to 
be 12s. 6d. per gross register ton per month, pay- 
ablein London monthly in advance in cash, and 
in proportion for any part of a month. 

3. A copy of the charter-party is annexed here- 
to marked * A," and is to be taken as forming 
part of this case. Clause 6 of the charter-parby 
was as follows: 

That in the event of loss of time by deficiency of men, 
collision, break-down of engines, and the vessel becomes 
incapable af steaming or proceeding for more than torty- 
eight working hours, payment of hire to cease until such 
time as she is again in an efficient state to resume her 
voyage. Should any difference arise between the 
parties to this contract, either in principal or detail, 
the same shall be referred for arbitration at London to 
two persons, one tobe chosen by each contracting party, 
with power for them to call in & third, anda decision of 
a majority shall be final and binding. (The acts of God, 
the Queen’s enemies, fire, and all and every otber 
dangers of accidents of machinery, or of the seas, 
rivers, and navigation, of whatever nature and kind 
always mutually excepted.) That in the event of the 
steamer being lost, the money advanced upon the 
current month shall be returned in proportion to the 
number of days which she may not have completed of 
that month. 

4. The vessel was placed at charterers’ disposal 
on, and the six months’ charter commenced from, 
the 21st March 1881. 

5. The plaintiffs, on the 4th April, 1881, 
caused themselves to be insured against loss of 
chartered freight to the extent or sum of 20001., 
by two policies of insurance, one for 8001. (which 
is not in question in this action) and the other 
for 12001., the latter being effected at Lloyd's and 
underwritten by the defendant as an underwriter 
for 1501. portion of such 12001. 

6. A copy of the policy is annexed hereto 
marked “ B," and is to be taken as forming part 
of this case. It will be seen that the insurance 
effected was : 

At and from and for and during the space of six oalendar 
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months from the 15th April to the 14th Oct. 1881, both 
days inclusive. 


And for 

12001. on chartered freight. 

To pay only loss of hire, not exceeding 20001., which 
may arise in clause 6 of charter-party for accidents 
oonurring between 15th April and 10th Oct., but free of 
claim arising from deficiency of men. 

7. During the currency of the six months, from 
the l5th April to the 14th Oct., covered by the 
policy, viz., on or about the 27th June 1881, and 
while the vessel was going through the Straits of 
Magellan on a voyage to the west coast of South 
America, something happened which is thus de- 
scribed in the “ Protest ” extended by the master 
of the vessel on arrival at his port (Talcahuano), 
on the west coast aforesaid, which was all that 
was known of the occurrence to those on board 
the vessel at the time of the happening : 

The twenty-seventh day of June last, whenthe steamer 
was proceeding through the Straits of Magellan, on 
which date, at about quarter-past three in the afternoon, 
weather clear, and going full speed, heading south-south- 
east along the land, vessel suddenly struck something 
with her bottom amidships, which, however, must have 
been very soft, for the ship did not lose her headway. 
The engines were immediately stopped, and soundings 
having been taken all round, the depth of water was 
found to range from seven fathoms forward to eleven 
Íathoms aft. Ship having been sounded, and finding 
that she was making no water, proceeded on voyage. 

8. The six months’ charter expired on the 21st 
Sept. 1881, the vessel being then on a voyage, and 
the charterers exercised their option of con- 
tinuing the charter for a further period of three 
months at the time and in the manner provided 
by clause 11 of the charter-party; the charter 
under the said charter-party thus being extended 
to and terminating on the 21st Dec. 1881. 

9. The vessel arrived at Liverpool on the 18th 
Nov.,and, after discharging her cargo there, was put 
into dry dock for inepection on the 28th Ni ov., when 
her keel was found to be broken, and other damages 
to her bottom to have been suffered, necessitating 
considerable repairs. This damage had, although 
unknown until she was docked as aforesaid, been, 
in fact caused by the said accident in June 1881. 

10. On the 30th Nov, 1881 thecharterers gave a 
notice to the plaintiffs, the notice being, so far as 
material, in the following terms: 

This steamer having broken hor keel, and become 
incapable of steaming for some time, we give you notice 
that the hire will cease, as per charty-party, until the 
vessel is in a fit state to resnme employment. We 
understand the accident took place in the Straits of 
Magellan during her outward voyage. 


11. The repairs were not completed, nor could 
the vessel be got into an efficient state to go upon 
& voyage, until the 30th Dec. 1881. The charter, 
2 bas been stated, terminated on the 91st Dec 

881. 

12. The cluim under the policy was adjusted by 
London average adjusters as being 567. 11s. ld. 
per cent. of the said 1900L, the proportion of the 
defendant in respect of the 150]. underwritten by 
him being 84l. 16s. 7d, This claim, however, is in 
respect of the whole time occupied by the repairs. 
The amount will have to be reduced to 617. 13s. 10d, 
in the event of it being decided that the defendant 
is liable for loss of hire up to the 21st, Dec. (inclu- 
sive) only. 

l3. The contention of the plaintiffs is that the 
defendant is liable, under the terms of the policy. 
for loss of hire during the charter, under clause € 
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of charter-party, in respect of the accident 
which occurred in June, although the cessation of 
payment of the hire did not occur until after the 
14th Oct. 

, 14. The defendant contends that he is not so 
lable, because there has been no loss of hire under 
the charter-party, and that the charterers are 
liable under the charter-party for the freight 
during the repairs, and that, even if there has been 
any loss of time it did not occur before the 14th 
Qot. 1981, and was not covered by the policy. 

The questions for the decision of the court 
are: 

„ (a) Whether charterers were entitled, under 
Clause 6 of the charter-party, to refuse to pay the 
hire from the 30th Nov. 1881. 

(b) If 80, whether the defendant is liable under 
the policy in respect of the loss of hire consequent 
on such refusal to pay by the charterers. 

(c) 1t 80, is he liable for the sum of 84l. 16s. 7d., 
or only for 612. 13s. 10d. ? 

_ If the court shall answer question a and ques- 
tion 6 in the affirmative, judgment shall be 
entered for the plaintiffs for such sum as the 
court, under question c, shall determine, with 
costs. 

. If the court shall answer questions a and b, or 
either of them, in the negative, judgment is to be 
entered for the defendant, with costs. 


Pollard for the plaintiff—By the terms of the 
charter-party payment of hire was to cease in 
the event of loss of time by collision, and I ask 
the court to draw an inference that the vessel 
struck some floating wreckage, and that would be 
an accident caused by collision. Alternatively, I 
contend that the damage, and consequent loss of 

ire, was caused by “a danger of the sea,” which 


was "mutually excepted,’ and I lay stress on 
the word “ mutually,” because it is unusual in a 
clause of this kind. It must mean that if the 


damage and delay was cansed by a danger of the 
Sea, no freight would be payable by the charterers, 
and there would consequently be a loss of hire for 
which the underwriters would be liable. The 
underwriter has contracted to pay for loss of hire 
for accidents within certain dates, not for loss of 
hire within certain dates. If I show that there 
was ® loss of hire caused by an accident which 
happened within the prescribed dates that is 
sufficient, In Furneauz v. Bradley (1 Park. Ins. 
365) the ship was damaged within the time of 
the policy, but the condition of the ship could 
not ascertained until after the expiration 
of the policy, the question was whether there 
was a total loss by the accident, and it was held a 


partial loss only. He also referred to Phillips 
on Insurance, 3rd ed, p. 684. 


Barnes for the defendant,—I do not dispute the 
law referred to, but the distinction is that those 
are policies on ships. The whole of the freight 
which was at risk within the time specified in the 
policy was paid, and the underwriters were not 
liable for anything else. The plaintiff had insured 
somethiug at risk during these periods, and 
nothing outside. {Manisry, J,—' The clause in the 
charter-party provides that loss of hire is to 
Cease if the vessel becomes incapable of steaming 
or proceeding for more than forty-eight working 
hours, and that must mean from the timo of the 
acoident. ] Yes; that must be the true con- 
Struction of the charter-party, and,as a matter of 
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fact, the vessel was not incapable of proceeding, 
and was on her voyage for some months after- 
wards. He cited 

Havelock v. Geddes, 10 Hast, 555 ; 

Ripley v. Scaife, 5 B. & C. 167. 

Grove, J. (having stated the facts)—It was 
argued by Mr. Pollard on behalf of the plain- 
tiffs, from what I will call the main point of 
the case, that although no damage was done, 
and no freight was prevented being earned 
during the particular period of the six months 
from the 15th April to the 14th Oct., yet as the 
damage which was subsequently discovered was 
due to an accident between those two dates, 
and was also within the period of the charter- 
party, which did not expire untilthe 21st Dec. 
1881, that the underwriters were liable. It was 
also argued that the damage was caused by a 
collision, and therefore came within clause 6 of 
the charter-party referred to as the clause for 
damage, within which alone the underwriters 
would be responsible on their policy. Thirdly, it 
was argued that as this was a danger of the sea, 
and of navigation, and ss such danger was 
mutually excepted in the charter-party, the 
parties contemplated no payment of freight 
during the time arising from such accident; that 
there wasa loss of freight to the shipowner, and 
that therefore the plaintiffs, who were the ship- 
owners, had a right to recover upon this policy of 
insurance. 


I am of opinion, as I have said, that the 
defendants are entitled to judgment, and I may 
say I entertain that opinion upon all the three 
points, but more especially upon the first point, 
which goes to the root of the whole matter. 


I am of opinion that this, being a time policy, 
was policy intended to meet the injury by loss of 
freight during the prescribed period—namely, 
from the 15th April to the 14th Oct. 1881. Mr. 
Pollard’s argument is that as the words are to 
pay loss of hire which may arise from accidents 
occurring between the 15th April andthe 14th 
Oot., and as this accident occurred during that 
time, it does not matter whether the damage 
occurred during that time, provided it occurred 
within the duration of the charter-party. His 
argument is that, ifit were otherwise, the language 
would have been, “ to pay a loss of hire not ex- 
ceeding, &c., which may arise between the 15th 
April and the 15th Oct.” Mr. Pollard contends, 
further, that there would be no reason, if such 
were the intention of the policy, to use the words 
“For accidents occurring.” It appears to me 
there is a sufficient reason. The underwriter does 
not intend to be liable, as I construe this clause, 
for anything else but for accidental damage 
occurring; therefore, there is a sufficient reason 
for inserting the words “for accidents occurring 
during ‘this period.” If it were to be said, as 
contended by Mr. Pollard, that the defendants are 
liable for subsequent damage caused by an 
accident within the prescribed period, although 
no freight was lost during that time. In that 
case the underwriters would incur an unknown 
liability for the whole period of the charter-party, 
and there is nothing to show why the period of 
the accident should be limited between the 
15th April and the 14th Oct. What isa time 
policy of this sort generally directed toP Itis a 
limitation of period by which the insurers know 


Vor. V., N.S. 


that their liability is limited by the two termini 
of the period, and if they are to incur contingent 
liability for a matter, the fundamental cause of 
which occurred during that period, and the effecta 
of which are not perceptible or injurious, or do 
not occasion any risk or any loss against which 
the parties may be supposed to insure during 
that period, it becomes a vague indefinite matter, 
and one would not construe a policy in such a 
sense unless the words were so inevitably clear 
that one could not come to any other conclusion, 
Now, with regard to a time policy and the nature 
of the risk, Mr. Arnould says, ab page 350, “the 
two extremes of the time are the termini of the 
risk, and the adventure begins and ends with the 
term wherever the ship may then happen to be, 
and whether or not the object of the voyage be 
accomplished or not. The risk once begun under 
a time policy necessarily ceases when the time in 
the policy comes to an end. Upon the instant 
that the policy attaches the insurer's right to the 
full premium is complete and the right of the 
insured for full indemnification in case of loss, 
therefore there is no suspension of the risk. 
Whether the ship be at sea or in port it continues 
to run until the expiration of the period insured.’ 
Mr. Arnould there is rather contemplating a policy 
on the ship or possibly on the cargo, but is there 
any reason why this should not apply to a policy 
on freight? The object of the underwriter is to 
limit himself to a certain time, and the object of 
the party effecting the insurance is to narrow as 
much as possible the premium they have to pay, 
soas to enable them to insure what they possibly 
might think the most dangerous time without 
paying & higher premium for an insurance 
during the whole voyage, or the whole period 
of the charter-party. Probably here the assured 
thought that the dangerous time in the Straits 
ot Magellan, or that the period during which 
the ship would be passing through the Straits 
of Magellan would be between April and 
October, and this, as we all know, ia a dan- 
gerons passage, a narrow channel which is 
liable to storms, and consequently to accidents to 
ships, and they have limited their policy to that 
period, and thereby pay a much less premium 
than if they effecteda policy for the whole period 
of their charter-party upon theship. Thenis not 
that a reasonable construction of the clause P What 
is the policy? They are‘ to pay loss of hire not 
exceeding 20001, which may arise for accidents,” 
that is an inaccurate expression, I suppose it 
means, “from accidents occurring between the 
15th April and 15th Oct." The limit of time 
applies, to my mind, as much to the words “loss 
of time,” as to the words “ for or from accidents,” 
and the reason for inserting the words, “for acc- 
dents,” is thatit is a policy to meet accidents, and 
not to meet other matters, which could not be 
called other accidents ; therefore, there isa full 
reason for inserting the word “accidents.” I am 
of opinion, therefore, and it appears to me to be 
the only reasonable construction I can give tothe 
matter, that this policy was a policy upon risk of 
freight during a period beginning the 15th April 
and ending the 14th Oct. As there was no freight 
lost during that period—the freight was paid the 
whole of the time—the policy did not attach, and, 
therefore, the underwriters are not liable. 

I am also in favour of the defendant on the 
other two grounds. According to the ordinary 


2G 


450 


MARITIME LAW CASES. 


A ree 


Q.B. Drv.) 


Hoven AND Co. v. Heap. 


[Q.B. Drv. 


M ———————————————————————————————ÁÉ—É O 


meaning of language, which we must apply ! 
to these matters, this could not be said to 
be a collision, this was, as far as one can 
form an opinion, the running upon a bank, 
either of sand or ground, something which 
is said to be soft, not a hard rock, but which it 
turned out injured the keel of the vessel. If 
you call that a collision, stranding is a collision, 
everything in which a vessel meets with an im- 
pediment, or strikes a rock or the ground is a 
collision. In the ordinary acceptation of language 
would you call that a collision P Nocase has been 
cited by Mr. Pollard which goes anything like as 
far as that. He has referred to & case where it was 
held that a vessel coming in and striking against 
a pier ora dock was a collision. That isa very 
different case to this. Collision appears to me to 
contemplate the case of a vessel striking another 
ship or boat, or floating buoy, or other navigable 
matter, something navigated, and coming into 
contact with it. It,so to speak, imports as it were 
two things. It may be thatone is active and the 
other is passive, but stillin one sense they each 
strike the other. That does not apply to striking 
onthe gronnd at the bottom. I am, therefore, of 
opinion on that point the plaintiff fails, though it 
is unnecessary to decide that, if I am right on the 
first and main point. 


I also think there is no exemption of freight 
in this case within the exception in the general 
words of clause 6 of the policy, “accidents” of 
seas and navigation always excepted. I am, 
therefore, of opinion that the defendant is entitled 
io my judgment. 


Manisty, J.—I am of the same opinion as to the 
result. 


The charter is really for six calendar months, 
commencing on the day the vessel was put at the 
disposal of the charterers at Cardiff, that was 
the 21st March 1881, so that the charter is 
absolute for six months commencing 21st March 
and, of course, ending 21st Sept. 1881. Then 
there is an option given to the charterers 
to extend the period either for three or six 
months. Now, that the charter was known 
tothe underwriter is obvious, because reference 
is made to it in the policy of insurance, and bear- 
ing in mind, therefore, that the terms of the 
charter are six months, ending 2lst Sept., 
with the option of extending it, really and truly 
is the same as if another charter had been entered 
into, so far as freight is concerned. What then 
is the risk which the underwriter undertook 
and what was the subject-matter of the policy. 
The subject-matter is chartered freight and the 
term of the risk is six months from 15th 
April to 14th Oct., not the six months re- 
lating to the charter-party, but it is a time 
policy for six months upon chartered freight 
during the period. Those being the termini in the 
policy and the extent of the risk, let us see what 
the risk was. It was to pay only loss of hire not 
exceeding 20001, which may arise in clause No. 6 
of thecharter-party. Ifit stopped there, I sup- 
pose there would be no doubt that that would 
confine it to the loss of hire mentioned and 
arising in clause 6, but then it goes on, ''for 
accidents occurring between 15th April and 15th 
Oct." But then the words which follow that 
are, to my mind, very significant, and show 
exactly why this was introduced about accidents 1 


—for accidents occurring between those times, 
“but free of claim arising from deficiency of 
men.” Now, if you turn to the charter-party, 
you see exactly what is meant. I, the under- 
writer, will be answerable for loss of hire that is 
caused by accident, but I will not be liable for 
loss owing to deficiency of men. The charter- 
party, clause 6,is: “ That in the event of loss of 
time by deficency of men, collision, break-down of 
engines, and the vessel becomes incapable of 
steaming or proceeding for more than forty- 
eight working hours, payment of hire to cease 
until such time as she is again in an efficient 
state to resume her voyage. Should any differ- 
ence arise between the parties to this contract, 
either in principle or detail, the same shall be 
referred for arbitration at London to two persona, 
one to be chosen by each contracting party, with 
power for them to call in a third, and a decision 
of a majority shall be final and binding (The acts 
of God, the Queen’s enemies, fire, and all and 
over other danger and accidents of machinery, 
or of the seas, rivers, and navigation of whatever 
nature and kind always mutually excepted). That 
in the event of the steamer being lost the money 
advanced upon the current month shall bereturned 
in proportion to the number of days which she 
may not have completed of that month.” Sothat 
when the underwriter said: “I will not be sub- 
ject to a claim arising from deficency of men,” he 
meant this, I willonly be liable for accidents such 
as collision, break-down of engines, or loss of the 
Steamer. It seems to me that that entirely 
explains how it came to pass that they inserted 
the words “to pay loss of hire for accidents 
occurring." If that is so, clause 6, with the 
exception of what Mr. Pollard very much relies 
upon, namely, the general words about the acts 
of God, and so on, is clear and distinct, and I 
consider that it is pretty well settled law that, if 
there is an express covenant or an express stipu- 
lation as to when the hire is to cease, the 
hire of the ship or anything else, you do 
not imply that it is to cease, in any other 
event. An express agreement that it shall 
cease in certain events excludes the implication 
that it isto cease in other events. "That is a 
general principle applicable to all deeds and 
policies, and charters, and everything else. Then 
if that be so, the case, as it seems to me, lies in a 
very narrow compass. I entirely agree that this 
was not collision, it was not the break-down of 
engines, it was not the loss ofthe ship. These 
are the cases which are specified in clause 6, and 
it was not ono of them. But then, Mr. Pollard 
says, there is this other clause in the charter- 
party, namely, dangers and accidents of the seas 
are mutually excepted. Then the agreement is, 
that that being so, any danger of the sea which 
caused any delay would entitle the charterer to 
say, “Iam exempted from payment of freight 
during the time of that delay.” That is entirely 
and absolutely inconsistent with this express 
clause, that the delay must be for forty-eight 
working hours. That again would be a strong 
argument to show that those general words 
were never meant to be applicable to the cause 
which arose. But it seems to me that those 
observations go a long way to show that the 
defendant is not in the wrong. If the speci- 
fied cases in the 6th clause would apply in any 
other sense, namely in the sense of its being a 
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collision, then do they apply to this case? It is 
in the case of a collision which renders the vessel 
incapable of steaming or proceeding until she is 
again in an efficient state to resume her voyage. 
That was not this case. It never did prevent 
her steaming or proceeding for a single hour. 
She did proceed, and for several months pro- 
ceeded, from June down to the 28th Nov, 

I quite agree with my brother Grove, that 
the risk of the policy only continues during the 
period from the 15th April to the 15th Oct., and 
during that period there was no loss, I do not 
think it ever entered the minds of either party 
that if at some subsequent time there should be 
a loss owing to an accident which occurred 
during the time of the existence of the policy, 
and that time only brought into existence by an 
extension of the period for which the charter was 
made, it is the same as if there had been a new 
charter, as in this case the six months had run 
out and the charter had not been extended, and 
then a new charter had been entered into, so that 
there was no chartered freight for three months 
more. The argument must go to the length of 
saying thet aluhough the charter ran its course 
and expired, and there was no loss, yet there was 
during the existence of another charter, and 
during another period when there was chartered 
freight, the discovery of an accident which 
occurred during the currency of the policy. It 
seems to me that would be & most extraordinary 
construction to put upon this policy of insurance. 
For these and other reasons which I will not 
go into it seems to me that the defendants are 
entitled to our judgment. 


Lores, J.—I am clearly of opinion that the 
defendants are erititled to judgment in this case. 


It is an action brought by shipowners against 
underwriters on a policy of insurance, and it is 
most material to see what the risk is in respect of 
which the insurance was given. The two clauses 
in the policy that are material for the purposes of 
ascertaining what the risk was appear to me to be 
these :—First, that the insurance effected was at 
and from and for and during the space of six 
calendar months, from the 15th April to 14th Oct. 
1881, both days inclusive, and was on 12001. 
chartered freight, to pay only loss of hire not 
exceeding 20007., which may arise in clause 6 of 
charter-party, for accidents occurring between 
15th April and 15th Oct., but free of claim arising 
from deficiency of men. Those are the two 
clauses from which it is to be inferred what the 
risk insured against was. Now, it appears to me 
that the risk which the underwriters undertook 
was this, the loss of chartered freight between 
the 15th April and 15th Oct. The thing at risk 
in that policy was the chartered freight between 
those days. Therefore, in order to entitle the 
plaintiffs to recover in this action, if that is the 
true construction of the policy, there must have 
been a loss of chartered freight arising between 
the 15th April and the 15th Oct. in respect of an 
accident occurring between those twodates. Two 
things are necessary therefore; there must bea 
loss of the chartered freight between those two 
dates in respect of an accident occurring between 
thosetwo dates. Now, it is true that the accident 
occurred between those dates; but it is also true 
that there was no loss of any chartered freight 
between those two dates, and that being as I con- 


sider the true construction of this charter-party,on 
that ground alone the plaintiffs would not be 
entitled to recover, because every penny of the 
chartered freight which was earned between those 
two dates had been paid. 

Then, with regard to the other point, putting 
aside the question of time—the 15th April 
and 15th Oct.—has there been any cesser of 
tho payment of the chartered freight such 
as is contemplated by the charter-party and 
covered by the policy? It appears to me that it is 
perfectly clear that there has not. I do not 
desire to go througk the reasons which have been 
already so fully given by my brothers, but clearly 
nothing has happened which was provided for in 
the earlier part of clause 6 of the charter-party. 

Then it is said the general words which appear 
further on in the clause applied. Now, it is per- 
fectly clear law that those words would not create 
a cesser of payment of freight by themselves, 
and unless you can connect those general words 
with the earlier part of clause 6 they would be 
absolutely ineffectual for that purpose. It ap- 
pears to me that the general words constitute an 
independent clause applicable to other purposes, 
and cannot be connected in any way with the 
earlier part of clause 6. Therefore, on that 
ground also, I think the defendants would be 
entitled to succeed. 


Judgment for the defendant with costa. 


Solicitors for the plaintiff, Lyne and Holman. 
Solicitora for the defendant, Parker, Garrett, 
and Parker. 


PROBATE, DIVORCE, AND ADMIRALTY 
DIVISION. 


ADMIRALTY BUSINESS. 
Tuesday, May 5, 1885. 
(Before Sir James Hannen and Burr, J.) 


THE Princess. (a) 


ON APPEAL FROM THE GREAT YARMOUTH COUNTY 
COURT. 


Collision—Consequential damage—Rotten wood— 
Board of Trade. 


Where a ship ie damaged by collision and on 
opening her up to effect the repairs rendered 
necessary by the collision, certain parts of her not 
injured by the collision are found to be rotten 
and to require renswing, the cost of such renewal 
cannot be charged to the collision damage, 
although such parts but for such opening up 
would have lasted for some years. 

Tars was an appeal by the defendant from a 

decision of the judge of the County Court of 

Norfolk (Admiralty Jurisdiction) in a collision 

action in rem instituted by the owners of the 

dandy trawler Speedwell against the fishing 
smack Princess, 

The action was instituted on the 7th Jan. 1885. 
Prior to the institution of the action, the defen- 
dant admitted his liability, and tendered to the 
plaintiff the sum of 702, in satisfaction « of 
his claim. The plaintiff refused to accept the 
tender, which was paid into court on the 10th 
Jan. 1885. On the action coming on for trial on 
the 13th Feb. 1885, the judge of the County Court, 


(a) Reported by J, P. ASPINALL and BUTLER ÁSPINALL ESQIÉ, 
Barristerg-at-Law, 
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after hearing counsel and solicitor for the plain- 
tiff amd defendant respectively, made an order 
that it should be referred to the registrar to assess 
ihe amount of the damages, with a direotion 
that, if any point of law was raised at the 
reference, the registrar should reserve it for the 
decision of the County Court judge. In accord- 
ance with this order, the registrar, after hearing 
evidence, found the following facts :— 


1, That the damage caused to the Speedwell by the 
collision between her and the Princesa on the 28th Sept. 
was surveyed soon after she returned into Yar- 
mouth Harbour by Mr. Edmund Fleming, the surveyor 
agreed upon by both parties, and that in accordance 
with his aurvey, dated the 6th day of Oct. 1884, the 
Speedwell was docked, and the repairs specified in the 
Burvey were carried out by Messrs. Fellows and Son. 

2. That while such repairs were being carried out, 
certain defeots and deterioration in the timber heads, not 
visible externally, were diacovered, and Mr. Paxton, the 
local surveyor to the Board of Trade, in the course of 
his official duties, when visiting Messrs. Fellow’s ship- 
building yard, inspected the Speedwell, and called the 
attention of the plaintiff, and also of Mr. J. H. Fellows 
and hia foreman, to the timber heads, intimating to 
them that the parts which were defective or deteriorated 
must be replaced by new work before she could go to sea 
again, and if auch repairs as he required had rot been 
carried out, it was within the knowledge of the plaintiff 
and of Mr. J. H. Fellows thatthe Board of Trade would 
have had power to detain the Speedwell under sect. 6 of 
the Merchant Shipping Act 1876. 

3. That Messrs. Fellows and Sons accordingly, with 
the knowledge and approval of the plaintiff, carried ont 
such additional repairs as were necessary to satisfy the 
requirements of the Board of Trade surveyor, and to put 
the Speedwell into a fit and proper state to go to sea 
again, and in accordance with the usual course of busi- 
ness in such cases, but without any instructions from 
the plaintiff and without his knowledge, they entered 
the several itema of the repairs in their day-book and 
ledger under two separate accounts, one being headed 
“damage account,’ which amounted to a total of 
371. 16s. 2d., and included only the repair of the damage 
actually caused by the collision, and the other being 
headed '* owner's account," which amounted toa total of 
351, 15s. 8d., and included the repairs rendered necessary 
by the deterioration of the timber heads; but, after the 
work was completed, Messrs. Fellows and Son, by the 
express desire of the plaintiff,furnished him with one 
bill for the entire work, amounting to 731. 11s. 10d. 

4. That the defects and deterioration in the timber 
heads were not in any way caused by the collision, but 
resulted either from bad workmanship when the Speed- 
well was repaired in 1878 or from ordinary wear and 
tear since that date, 

9. It was, however, contended on behalf of the plain- 
tiff that the additional repairs were rendered necessary 
in consequence of the collision, although the defects 
were not caused thereby, inasmuch as it was established 
in evidence that the Speedwell was in good condition, 
capable of doing the work of a first-class fishing boat, 
and might reasonably have been expected, notwithstand- 
ing these defects, if the collision had not ocourred, to 
have pursued her ordinary employment for four or five 
years longer without needing any substantial repairs ; 
but, in consequence of her port side being open to repair 
the damage aotually caused by the collision, the other 
latent defects were disclosed and brought to the official 
notice of the Board of Trade surveyor, and the plaintiff 
was consequently forced to incur the expense of 
additional repairs which he would not otherwise have 
been subjected to. 

6. The point therefore which I reserve for the decision 
of the judge is, whether, under the aboye circumstances, 
the plaintiff is entitled to recover the whole cost of the 
repairs done to the Speedwell or only the cost of repair- 
ing the damage actually caused by the collision. 


On the question of law raised in the registrar’s 
report coming before the learned County Court 
judge, his Honour decided in favour of the plain- 
tiff, saying, “ that the principle on which he had 


to decide the case was clearly established. The 
principle he had acted on in cases of collision on 
the highway had been that the wrongdoer, if he 
rau into a neighbour's carriage and did damage, 
and in its repair it was made substantially new, 
it was not his fault but the fault of the wrong- 
doer. He had held that the plaintiff was entitled 
to all the costs incurred in making the carriage 
what it was at the time of collision. He should 
act in the same manner with regard to collisions 
at sea. The principle was clearly stated in the 
cases which had been referred to. What were the 
facts in the caseP This vessel was prosecuting 
her business on the fishing station. She was, as 
was found by the report, and, as was established 
in evidence, in good condition, and capable of 
doing the business of a first-class fishing boat, 
and could have pursued her ordinary business 
for four or five years but for the collision. In his 
judgment she had a right to be put in that con- 
dition agin; and if in doing so something arose 
not anticipated at the time of collision, so 
much the worse for the defendant. The plaintiff 
was entitled to have the vessel put in a condition 
to render her fit for the purposes required. 
When the vessel was stripped after the collision, 
it turned ont that some of her timber heads were 
in such a condition that she could not go to sea 
until they had been repaired. She was at sea 
when she was struck, and could have continued 
to carry on her business four or five years without 
repairs. Why should not the plaintiff pay for 
making her fit to go to sea againP The defen- 
dant must put the vessel into the condition she 
was when she was collided with, and, cost what 
it might, the defendant would have to do it.” 
From this decision the defeadant now appealed. 


Bucknill, for the defendant in support of the 
appeal, was stopped. 


Sir Walter Phillimore for the respondent.—The 
decision of the learned County Court judge is 
right and should be affirmed. The same principle 
Was acted upon by Dr. Lushington in the case of 
The Egyptian (8 L. T. Rep. N. S. 776; 2 Mar. 
Law Cas. O. S. 56). Had it not been for the 
collision, the necessity to replace the timber heads 
would not have arisen for some four or five years. 
Prima facie, a wrongdoer is liable for all the con- 
Sequences of his wrongful act. Even if only a 
part of the damage is attributable to the wrong- 
doer, and that part cannot be distinguished from 
uF fed the wrongdoer is responsible for the 
whole. 


The Presipent (Sir James Hannen).—We think 
the decision of the learned County Court judge 
cannot be supported. The point here raised was 
very forcibly commented on by Dr. Lushington 
in the case of The Alfred (3 W. Rob. 939, 
239), when he says that if shipowners attempt 
to include repairs not rendered necessary by 
the collision in the amount of their damages, 
they would be guilty of fraud. In the present 
case the damage occasioned by the collision 
can be easily discriminated. All that the 
report shows as to the rotten timber heads is 
that, 1n consequence of the collision, the Board of 
Trade inspector was given the opportunity of 
Seeing that it was his duty to require the owner 
of the Speedwell to do further repairs than those 
rendered necessary by the collision. To charge 
such repairs upon the defendant would be like 
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the case of a man who, having been knocked 
down by a cab, is told by the doctor that he is 
suffering from a disease which rendered an opera- 
tion necessary, and claims from the cabowners, 
not only compensation for the accident, but also 
the doctor's fee for the operation. We are clearly 
of opinion that we cannot affirm this derision. 
As the defendant has paid 701. into court, which 
is more than the amount of the repairs for which 
he is liable, we must find for the defendant. 

Burr, J., concurred. 

Appeal allowed. 

- Pun for the plaintiff, Ingledew, Ince, and 

olt. 


Solicitors for the defendant, Pritchard and 
Sons. 


HOUSE OF LORDS. 


March 19, 20, 28, and May 12, 1885. 


(Before Lords BLACKBURN, Watson, and 
FITZGERALD.) 
SVENDSEN v. WALLACE. (a) 

ON APPEAL FROM THE COURT OF APPEAL IN ENGLAND, 

General average—Perila of the seas—Putting into 
port io repair—Ewpenses of reloading cargo— 
Particular average. 

Where a vessel laden with cargo ie compelled to 
qut into port to repair an injury caused by perils 
of the seas, the expense of reloading ihe cargo, 
necessarily unloaded for the purpose of repairing 
the injury, and the empenses incurred for port 
charges, pilotage, and other charges subsequent to 
reloading, are not chargeable to general average. 

A ship sprang a dangerous leak while on a 
voyage, and it become necessary, for the safety of 
ship and cargo, to put into a port of refuge to 
repair; and when in port it was found necessary 
to unship the cargo in order to repair the ship. 

Held (affirming the judgment cf the court below), 
that the expenses of reloading the cargo after the 
repairs had been completed were not general 
average expenses. 

Tis was an appeal from a judgment of the Court 

of Appeal (Brett, M.R. and Bowen, LJ., 

Baggallay, L.J. dissenting), reported in 5 Asp. 

Mar. Law Cas. 232; 50 L. T. Rep. N. S. 799; 

13 Q.B. Div. 69, reversing a judgment of Lopes, J., 

reported in 48 L. T. Rep. N. 8. 795; 5 Asp. Mar. 

Law Cas. 87; 11 Q. B. Div. 616. 

The action was brought by the appellants as 
owners of the ship Olaf Trygvason against the 
respondents, the cargo owners, to recover a 
general average contribution. The defendants 
disputed their liability in respect of charges for 
reshipping the cargo, and for outward pilotage 
aud port dues at St. Louis in Mauritius, where 
the ship had been obliged to take refuge for 
repairs, in consequence of having sprung a leak 
on a voyage from Rangoon to Liverpool. 

The facts are very fully set out in the judgment 
of Lord Blackburn, and at p. 87 of these Reports. 

C. Russell, Q.C., Cohen, Q.C., and Warr 
appeared for the appellants, and contended that 
the question depended upon whether the decision 
in Atwood v. Sellar (4 Asp. Mar, Law Cas. 153; 
41 L. T. Rep. N.S. 88; 4 Q.B. Div. 342; on appeal. 


(a) Reported by C, E. MaLpen, Esq., Barrister-at-Law. 
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49 L. T. Rep. N. S. 644; 4 Asp. Mar. Law Cas. 283 ; 
5 Q. B. Div. 286) governs this case. The Court 
of Appeal distinguished it, but we say that it 
applies, and that the going into a port of refuge, 
landing, warehousing, and reloading the cargo, 
are all one continnous transaction, which gives 
rise to general average. The expenses may be 
said to be incurred when the steps which neces- 
sarily lead to them have been taken : 
The Copenhagen, 1 C. Rob. 289. 
The deviation to a port; of refuge in consequence 
of a leak is as much an “ extraordinary sacrifice” 
as cutting away a mast, and there is no other 
distinction or difference in principle between this 
case and Afwood v. Sellar (ubi sup.). See 
Da Costa v. Newnham, 2 T. Rep. 407 ; 
Job v. Langton, 6 E. & B. 779 ; 
Plummer v. Wildman, 3 M. & S. 482 ; 
Power v. Whitmore, 4 M. & S. 141; 
Hallett v. Wigram, 9 C. B. 580; 
Moran v. Jones, 7 E. & B. 528; 
Stuart v. Pacific Steamship Company, 1 Asp. Mar. 
Law Cas. 528; 2 Asp. Mar. Law Cas. 32; 27 L. T. 
Rep. N. S. 820; 28 L. T. Rep. N. S. 742; L. Rep. 
8 Q. B. 88, 362; 
Whitecross Wire Company v. Savill, 40 L. T. Rep. 
N. S. 643; 8 Q. B. Div. 653, 
which all favour our contention. 
Abbott on Shipping, 5th ed.; 3 Kent’s Commen- 
taries, p. 235; 2 Arnould on Insurance, 2nd ed., 8. 
335; Lowndes on General Average, 3rd ed., pp. 
106, 110, 111; and Phillips on Insurance,ss. 1820 
1326, were also referred to. 

Webster, Q C., Myburgh, Q.C., and Barnes, for 
the respondents, argued that much depended on 
whether the case was to be decided on general 
principles, or on the practice of average adjusters. 
Tbe respondents rely on principle and custom. 
On principle the first cause must govern all the 
allocation of expenses, according as it is a general 
average sacrifice or sea damage causing & par- 
ticular average loss; or the expenses must be 
incurred to prevent the existence of a common 
danger. Atwood v. Sellar (ubi sup.) does not 
extend to thiscase, or, if it does, it is to that 
extent wrong. The ship is repaired for the 
benefit of the owner, and it may earn freight; it 
is not necessarily for the benefit of the cargo 
owner that the goods should go on in the same 
bottom. As to the duty of the shipowner to 
repair, see 

Moss v. Smith, 9 C. B. 94; 

Benson v. Chapman, 2 H. L. Cas. 696 ; 

Benson v. Duncan, 3 Ex. 644 ; 

Shipton v. Thornton, 9 A. & E. 314; 

Abbott on Shipping, 5th ed., p. 241 ; 

Wilson v. Bank of Victoria, 8 Mar. Law Cas, O. S. 

449 ; 16 L. T. &ep. N. S. 9; L. Rep. 2 Q.B. 203; 

and the judgment of Cockbnrn, C.J. in Atwood v. 
Sellar (ubi sup.), citing Worms v. Storey (11 Ex. 
427) and De Cuadra v. Swann (16 C. B. N. S. 772), 
but he goes beyond any previous authority. 'The 
master is bound to repair the ship if necessary, 
acting as agent of the owner to enable him to 
earn his freight. The dividing line between 
general and particular average is when the goods 
are in safety. The argument for the appellants 
loses sight of the shipowner’s obligation to the 
cargo owner. Da Costa v. Newnham (ubi aup.) is 
no doubt in favour of the appellants, but it can- 
not now be considered law. The expenses 
incurred after the cargo ‘is in safety are not the 
subject of general average. They are not the 
consequence of putting into the port of refuge. 
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The expenses of landing and storing the goods 
are not properly general average charges, and 
should be disallowed on strict principle, but they 
have been allowed by custom: (see Benecke on 
Marine Insurance p. 191.) We rely on Power v. 
Whitmore (ubi sup.) so far as it modifies Plummer 
v. Wildman (ubi sup.). When the goods are once 
in port the principle of the decision in Atwood v. 
Sellar (ubi sup.) ceases to apply. See 
Hall v. Janson, 4 E. & B. 500 ; 
Job v. Langton (ubi sup.) ; 
Walthew v. Mavrojani, 3 Mar. Law Cas. O. S. 382; 
22 L. T. Rep. N. S. 310; L. Rep. 5 Ex. 116; 
Harrison v. Bank of Australasia, 25 L. T. Rep. N. S. 
944; 1 Asp. Mar. Law Cas. 198; L. Rep. 7 Ex, 39, 
on the principles of general average. Simply 
putting into a port of refuge does not give rise 
to a general average, unless it is to avoid a com- 
mon danger, and then it ceases when the danger 
ceases. ‘The dividing line is to be drawn there. 
A particuler average loss making it the duty of 
the master to go into port cannot give rise to a 
general average contribution. See 
The Rona, 5 Asp. Mar. Law Cas. 259; 51 L. T. Rep. 
N.S. 28. 
They also cited 


Hallett v. Wigram (ubi sup.) ; 
Birkley v. Presgrave, 1 Hast, 220. 


Cohen, Q.C. was heard in reply. 


At the conclusion of the arguments their Lord- 
ships took time to consider their judgment. 


May 12.—Their Lordships gave judgment as 
follows :— 

Lord Buacksurn.—My Lords: The question 
intended to be brought before this House is raised 
in a somewhat unusual way. The appellants, 
plaintiffs below, are the owners of a vessel, the 
Olaf Trygvason. The nationality of the vessel is 
immaterial. She took on board at Rangoon a 
cargo of rice. A bill of lading for the whole 
cargo was signed, of which the material part is as 
follows: “ Shipped in good order and well con- 
ditioned by the Bombay Burmah Trading Cor- 
poration Limited in and upon the good ship 
called the Olaf T'rygvason, now riding at anchor 
in the Rangoon river, and bound for Scilly, Fal- 
mouth, Plymouth, or Cowes for orders. 13,583 
bags cargo rice to be delivered in the like good 
order and well conditioned, at the port of dis- 
charge (the act of God, the Queen’s enemies, fire, 
and all and every other dangers and accident of 
the seas, rivers, and navigation of whatsoever 
nature and kind excepted) unto order or to its 
assigns. Freight for the said goods payable os 
per charter-party.” The ship was ordered to 
Liverpool. The respondents, defendants below, 
are merchants in London who purchased the 
cargo of rice and became assignees of the bill of 
lading. On the arrival of the ship at Liverpool 
the respondents, as holders of the bill of lading 
and consignees of the whole cargo, were entitled 
to have the cargo delivered to them on discharg- 
ing the lien of the shipowners. But the captain 
hada lien on it, not only for the freight, as to 
which there was no dispute, but also for the pay- 
ment of such disbursements as formed a charge 
on the cargo, as to the amount of which there 
was and is a dispute, and also for any amount 
which the cargo had to contribute to general 
average, as to the amount of which also there was 
aud is a dispute. This often occurs, and it gives 
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rise to a difficulty which is well expressed in the 
preamble to the average bond signed in this case: 
" Whereas the gaid ship lately arrived in the port 
of Liverpool, on a voyage from Rangoon, and it 
is alleged that during such voyage she met with 
bad weather, and sustained damage and loss, and 
that sacrifices were made and expenditure 
incurred which may form a charge on the cargo 
or some part thereof, or be the subject of a 
general Average contribution, but the same can- 
not be immediately ascertained, and in the meau- 
fime it is desirable that the cargo should be 
delivered.” The mode in which this difficulty is 
commorly dealt with has at least for more than 
eighty years (see Myer v. Vander Deyl, in 1803, 
Abbott on Shipping, 5th ed. p. 362) been that the 
captain agrees to give up his lien on payment 
of the freight payable on delivery, and the 
various consignees of the cargo agree, in con- 
sideration thereof (and, if required, give security), 
to pay to the owners of the ship the proper pro- 
portion of any particular or other charges which 
may be chargeable on their respective consign- 
ments, Or of any general average to which the 
Owners of such consignment as such may be 
liable. Asin the present case there was only one 
Owner of the whole cargo, and no dispute as to 
either the quantity of the cargo or the amount 
of the freight, this left only two things to be 

rmined, the amount of the special charges on 
the cargo which were payable by the respondents, 
and the amount of the general average charges of 
which the respondents have to pay the proportion 
Payable in respect of the cargo and of the freight 
paid in advance at Rangoon, which in effect was 
& part payment of the price of so much of the 
cargo, the proportion payable in respect of the 
Ship and of the freight not yet paid being payable 

y those interested in them. The facts as to 
what took place on the voyage, what were the 
disbursements actually made, and under what 
circumstances they were made, cannot be proved 

legal evidence without much delay and 
expense, but at least, when there is no suspicion 
of fraud or falsehood, the ship’s papers enable an 
average adjuster of competent skill to approxi- 
mate to them sufficiently to decide the case as an 
arbitrator, if the parties choose to give him autho- 
rity 80 to act, or, if they do not so authorise him, 
to apply the principles generally acted on by 
average adjusters, so as to produce a practical 
result on which the parties can, and generally, 
i the average adjuster is of repute, do act, as 
having the moral weight of an award, though 
either party may, if they please, question his 
undings, either of fact or of law, for it is not an 
award. In the present case two firms of repute, 
Lowndesand Ryley, of Liverpool, and W. Richards 
and Son, of London, were employed to prepare 
adjustments, Each, as is usual, prefixed to the 
Statement extracts from the Ship's papers, show- 
ing the state of facts on which they acted. These 
are almost identical, and I think, looking at the 
two adjustments, they are agreed up to a certain 
point, and, if it is open to me to form my opinion 
from the ship’s papers, [ should say that so far 
no reasonable person could differ from them. 

The vessel sailed from Rangoon on the 30th 
March 1880. She took the ground at low tide, but 
got off at high tide, and proceeded on her voyage 
after this accidental stranding. Till the 19th 
May she continued on her voyage, and on that 
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day she deviated from the course of the voyage | 


and ran for Mauritius. During these seven 
weeks she encountered strong winds and heavy 
seas, which caused the ship to strain, and Jabour, 
and make water. There was nothing, however, 
beyond ordinary perils of the seas, except that 
some spars and canvas were sacrificed in order to 
erect n windmill to assist in working the pumps. 
The cost of replacing those, less the usual allow- 
ance of one-third new for old about 101. is allowed 
in general average by both adjusters. But it is 
clear that the vessel did not run for Mauritius 
on account of the windmill, and, except as 
evidence confirmatory of the extent to which 
she was leaking by the 19th May, this is not 
material. Had the deviation not been justified by 
a sufficient cause it would have rendered the ship- 
owners liable (see Davis v. Garrett, 6 Bing. 716); 
and therefore it is important to see what was the 
state of the vessel on the 19th May. Not only 
was she leaking at the rate of nine inches an hour, 
but when she came to anchor on the 22nd in the 
harbour of St. Louis she was found in the harbour 
to be making 10}in. of water per hour, so that, 
though there is no extraordinary weather noticed, 
the leak had in that day and a half increased 
greatly, and it was necessary to hire a consider- 
able number of shore labourers who were em- 
ployed to pump her. The surveyors, who saw 
her on the 22nd whilst afloat in the harbour, 
found her still making 10jin. an hour, and recom- 
mended the cargo to be discharged until the 
leak stopped, or the vessel became sufficiently 
lightened to be placed in dry dock. On the 4th 
June the whole cargo with the exception of about 
100 tons having been discharged, the surveyors 
again examined her, and found the vessel still 
making Tin. of water per hour. They recom- 
mended the vessel to be put in dry dock for 
further examination of her bottom, which was 
done. {t seems impossible to come to any other 
conclusion than that the vessel, though perhaps 
she might have reached her destination with such 
a leak, would have been in great danger, and cor- 
sequently that it was quite justifiable to rnn into 
St. Louis; nor can it, I think, be disputed that 
everything which was done after the vessel came 
into harbour until the vessel was removed into 
the dry dock was reasonably done with a view to 
the commou safety of ship, cargo, and freight, 
which, while such a leak existed, were not in 
safety even in the harbour. Both adjusters must 
have agreed on this, for I find that each of them 
allows as general average all the extra expenses 
up to that date, including port dues and pilotage 
inwards, the hire of the labourers who pumped, 
the expenses of the survey, and the expense of 
landing the portion of the cargo unshipped 
between the 22nd May and the 4th June, as well 
as the cost of replacing the spars, &c., sacrificed 
to make a windmill, amounting, in the whole, in 
round numbers to nearly 3002. to general average. 
And if that had been all there would have been 
no difference between them, and probably no dis- 
pute between the parties. But a difference, which 
anyone who has read the case of Atwood v. Sellar 
(41 L. T. Rep. N. 8.89; 4 Asp. Mar. Law Cas. 153; 
4 Q. B. Div. 342; on appeal, 4 Asp. Mar. Law Cas. 
983; 42 L. T. Rep. N. S. 644; 5 Q. B. Div. 286), 
and was aware that the members of the firm of 
W. Richards and Sons are leading members of 
the association mentioned in the fifth paragraph 
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Lowndes was the eminent average adjuster men- 
tioned in the sixth paragraph, must have antici- 
pated, arose. Messrs. Lowndes and Ryley charged 
to general average the expenses of warehousing 
and insuring the cargo when on shore, amounting 
in round numbers to 190L, and the expenses of 
reshipping the cargo, amounting in round numbers 
to 446L, and the outward dock dues, amounting 
in round numbers to 20l., and the outward 
pilotage, about 5l., to general average. They 
charge about 301. as special average to cargo, and 
nothing to freight. Messrs. W. Richards and 
Sons charged the expenses of the cargo on land, 
amounting in round numbers, as already stated, to 
1907., to cargo, as well as the smaller item of 307., as 
to which there is no controversy; and the other 
items which Messrs. Lowndes charge to general 
average, amounting in round numbers to near 
500L, to freight. Both agree 1n charging the 
expenses of taking the ship into dry dock, and 
the much more heavy expenses of repairing the 
vessel, amounting altogether to 1866, to ship and 
owners, so that there is no dispute as to those 
items. There is some difference apparently as to 
the value put upon the ship as & contributory sub- 
ject into which it is not necessary to inquire. 
The result is, Lowndes and Co., apportioning the 
general average as they made it out amongst the 
subjects contributory as they valued them, made 
Measrs. Wallace, as owners of the cargo and the 
prepaid freight, liable to pay as contribution to 
general average 7402., and in respect of particular 
average 30l., in all, 7701. 1 omit shillings and 
pence. Messrs. Richards and Sons made them 
liable to pay as contribution to general average 
467l., a3 particular average on the cargo 2lol. 
(including the 30/.),in all 681. I again omit 
shillings and pence. Messrs. Wallace paid that 
sum, and for the difference between it and 7701. 
this action was brought. 

There were two issues joined, one on a plea 
that there was a custom so general as to have 
the effect of being incorporated 10 all contracts 
by which the rule of practice of adjusters con- 
tended for by the respondents was established, 
which was denied. The other was & general 
plea of payment before action of 6811. 13a. lå., 
to which the plaintiffs replied that they had 
received it, but that it was not enough to gatisfy 
their claim. Both issues came on to be tried 
before Lopes, J. anda special jury. The judge 
ruled that there was no evidence fit to be 
left to the jury in support of thecustom. On 
this there has been no appeal to this House. The 
jury were discharged on the issue as to the suffi- 
ciency of the payment, and that was reserved for 
farther consideration. No evidence was called on 
this issue, and nothing was said as to how the 
facts were to be ascertained if it became material 
to ascertain any of them not expressly admitted. 
I do not think it was supposed, by either side, 
certainly, from the terms of his judgment, not by 
Lopes, J., that anything could depend on the 
special circumstances ; it was not until in reading 
the judgment of Bowen, L.J. I came upon this 
opinion, “The question whether extraordinary 
expenditure after the entry into a port of refuge 
is rightly chargeable to general average neces- 
sarily depends on the circumstances of each 
case,” and on further consideration agreed in it, 
that I became aware of the importance of having 
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Some means of ascertaining what the circum- 
stances were. Without some such power no 
judgment except a venire de novo could be given, 
unless it could be laid down as a general proposi- 
tion of law, either that no expenses of ware- 
housing the cargo and afterwards reshipping it 
1n a port of refuge can ever be general average 
expenses, or that they must always beso. I am 
not prepared to assent to either proposition. Any 
State may, by its Legislature, enact that within 
its territories the law shall be either way. Judg- 
ing merely from the language of their codes 
(which, however, is often apt to mislead, unless 
construed with reference to their law and usage), 
I should say that some foreign nations have 
enacted in opposite ways. There is, however, no 
English enactment on the subject. I have no 
doubt that both parties would, if it had occurred 
to anyone that it was necessary or even desirable 
so todo, have readily agreed to give the court 
power to look at the ship's papers, and, if if 
thought fit, draw inferences from them as an 
average adjuster would do. I propose to deal 
with this caseas if such a power was given. In 
Simonds v. White (2 B. & ©. 811) Abbott, C.J. 
says: “The principle of general average, namely, 
that all whose property has been saved by the 
sacrifice of the property of another shall con- 
tribute to make good his loss, is of very ancient 
date, and of universal reception among com- 
mercial nations. The obligation to contribute, 
therefore, depends not so much upon the terms of 
any particular instrument as upon a general rule 
of maritime law. The obligation may be limited, 
qualified, or even excluded by the special terms 
of a contract as between the parties to the con- 
tract, but there is nothing of that kind in any 
contract between the parties to this cause. 
There are, however, many variations in the laws 
and usages of different nations as to the losses 
which are considered to fall within this principle.” 
The point decided in that case was that the loss 
was to be adjusted according to the law of the 
place of the destination, in that case Russia, and 
that the Russian adjuster was to adjust it accord- 
ing tothe Russian law, which, of course, was to 
be gathered from the Russian edicts and the 
decisions of the Russian judicature; and that, 
though the ship and the parties were English, 
the goods owners could not recover back so 
much of the money as would not have been 
charged to them on an adjustment of average 
made according to the law of England. As in 
the present case the place of delivery was 
English, this is an authority, if one was required, 
to show that the law and usage of foreign nations, 
where they differ from our own, are irrelevant. 
But it will be observed that Abbott, C.J. ex- 
pressly says that a contract might alter the 
whole, and in Wilson v. Bank of Victoria (16 L. T. 
Rep. N. 8.9; 2 Mar. Law Cas. O. S. 449; 
L. Rep. 2 Q. B. 208) it was intimated that 
& custom tacitly making it part of the con- 
tract that any particular principle should be 
applied might alter the whole. I think that 
unless it was proved that there was such a 
custom as to be tacitly incorporated, it could 
have no such effect. AndI have no doubt that 
the issue which has not been brought here by 
appeal was rightly decided. I think, bowever, 
there is much force in the conoludipg observa- 
tions of Manisty, J. in Atwood v. Sellar (ubi 8up.). 
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I agree with him at least thus far, that a general 
practice, long continued amongst English 
adjusters, affords strong ground for thinking 
that the practice is one which is not in general 
Inconvenient, and that it throws a considerable 
onus on those who impugn it to show that the 
particular circumstances are not such as to 
render an adherence to the practice in that case 
against principle. Before proceeding further, T 
think it desirable to consider what is the question 
raised on the issue reserved for further considera- 
tion. The plaintiffs claimed the sum which 
Messrs. Lowndes and Ryley made payable, viz., 
770i. The defendants had paid the sum which 
Messrs. W. Richards and Sons made payable by 
them. The issue was whether all that waa really 
due had been paid. It is to be observed, first, 
that the points on which Messrs. W. Richards 
and Sons differ from Messrs. Lowndes and Ryley 
are not all in favour of the defendants. If the 
1901. which represent the warehousing rent, and 
fire insurance are properly charged to cargo, the 
defendants have to pay the whole of it. If it is 
Properly charged to general average, they have 
only to pay their proportion of it, or somewhat 
less than one half. That, if it stood alone, would 
make nearly 1001. more payable by the defendants, 
But if the 450L, which is the cost of reshipping, 
is properly charged to freight, the defendanta 
are not liable to pay any portion of it. If it is 
properly charged to general average, they would 
have to pay about half of it. So that that item 
makes a difference of about 2301. If, in addition, 
the 201. for the cost of going out of port is pro- 
perly charged to freight, that makes a further 
difference of about 107. Itis not, therefore, neces- 
sary to decide anything more than whether these 
two items are, under the circumstances of the 
case, properly chargeable to general average or 
not. If they are not so chargeable, the order 
appealed against is right, for the defendants have 
paid enough, and more than enough, whether the 
1907. is properly chargeable to cargo or not, and 
ib is unnecessary to consider that question except 
in 80 far as it may throw light on the principles 
which are to guide the decision of the first and 
most important one. Ido not thinkit necessary 
to inquire what would be the proper course if the 
seeking the port of refuge had been solely for the 
purpose of doing repairs, the cargo not being in 
any danger. Such a case may perhaps some- 
times, though rarely, occur. Nor do I think it 
necessary to inquire what would be the proper 
course if the ship and cargo were both safe in the 
harbour of refuge. and the unloading of the 
cargo was entirely for the purpose of facilitating 
the repairs. Such a case seems more likely to 
happen than that first supposed. I think, on 
examining the two adjustments, and exercising 
the power which I have assumed to be given, 
there can be no doubt that the cargo on board 
the ship, leaking to the extent which she did, 
was not safe even in harbour until the ship was 
so far lightened that she could be taken into dry 
dock, Should the expense of reloading her, after 
the repairs were made, be charged to treight, the 
goods having been taken out under such cir- 
cumstances? I think it should. I am afraid I 
have not understood the reasoning on which 
Cockburn, C.J. in his judgment in Atwood v. Sellar 
(ubi sup.) comes to a contrary conclusion. If I 
have, 1 must express dissent from it. The 
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ordinary contract between shipowner and mer- 
chant is, that the goods sball be carried to their 
destination, and shall there be delivered, unless 
prevented by the excepted perils. And this gene- 
rally should be done in the original ship, When- 
ever the ship is disabled it must, in order literally 
to fulfil this contract, be necessary to repair the 
ship so far as to make her fit to carry on the 
cargo, and if any part of the cargo has been taken 
out to reship it. Rosetto v. Gurney (11 C. B. 188) 
was & case between the owners of corn insured 
from Odessa to Liverpoo! and their underwriters. 
The plaintiffs claimed for a total loss. and the 
underwriters paid money into court. The cargo 
was at Cork in a very damaged state, but by 
great skill, and at considerable cost, was prevented 
from turning into manure, and was sold at Cork, 
a considerable part of it being still corn. The 
verdict was entered fora total loss. A rule for 
a new trial was obtained on various grounds, one, 
on which it was made absoluto, was that the 
judge had not properly directed the jury as to 
the effect of the extra cost of conveyance in & 
new bottom from Cork, the port of distress where 
the wheat was sold, to Liverpool, the port of 
destination. The Court say as to this: “If the 
voyage is completed in the original ship it is 
completed upon the original contract, and no 
additional freight is incurred. If the master 
tranships because the original ship is irreparably 
damaged, witbout considering whether he 1s 
bound to tranship, or merely at liberty to do so, 
it is clear that be transbips to earn his full 
freight; and so the delivery takes place upon the 
original contract.” 

There never was in the present case any ques- 
tion as to the Olaf Trygvason being irreparably 
damaged; but she was 80 far damaged that 
it was certain that there would be some delay (it 
turned out to be about six weeks) before the 
Olaf Trygvason was in a fit state to carry the 
goods on to Liverpool. And if there had been a 
good ship at St. Louis willing to carry the goods 
to their destination for less than the agreed 
freight from Rangoon, it might have been for the 
benefit of all that the goods should be shipped on 
that vessel at once, carried on, and delivered to 
the consignee without delay. Such was the course 
pursued in Shipton v. Thornton (9 A. & E. 314), 
where the original shipment was from Singapore 
to London in the James Scott. She put into 
Batavia in distress, and there the goods were 
transhipped iuto the Mountaineer and the Sesostris, 
carried to London, snd there delivered to the 
owner of the James Scott at a cost less than the 
amount of freight which he would have earned 
had the goods been caried on in the James Scott. 
He delivered them to the consignee, who pro- 
duced the original bill of lading by the James 
Scott. The consignee refused to pay freight at 
the rate in the billof lading of the James Scott 
from Singapore to London, though he paid that 
from Batavia agreed on in the bills of lading of 
the Mountaineer and tbe Sesostris. The decision 
was, that whether or not the captain was bound 
to tranship he was at liberty to do so, and having 
done so had earned his full freight. The expense 
which he had incurred to earn it being certainly 
not general average, but l think a particular 
average paid by the shipowner to earn his freight. 
My conclusion is that if, instead of transhipping, 
the captain waits till the original ship is repaired, 


| which is the present case, 
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and then reships on that original ship, the cost of 
so doing should not be general average, but par- 
ticular average to earn the full freight. Cock- 
burn, C.J. seems to think that in all cases where 
the ship is disabled, whether she can be repaired 
or not, the original contract is dissolved, and a 
new one formed by jaw. This seems to me in 
direct conflict with the two decisions I have just 
cited; and even if it were 80, I think it is some- 
what inthe nature of a petitio principit to say 
that one of the terms of the new contract should be 
that the cost of transhipment or reshipment, as 
the case may be, should be general average. The 
judgment, however, of the Court of Appeal, 
delivered by Thesiger, L.J., does not proceed on 
this ground. 1 havesome difficulty, after reading 
the statement as to the grounds on which the Court 
of Appeal proceeded, given by Baggalay, L.J. in 
his judgment in the present case, 10 saying on 
what ground it does proceed. The special case 1n 
Atwood v. Sellar (ubi sup.) was express that the 
ship was injured by a voluntary sacrifice, and 
was thereby compelled to put in to Charleston to 
repair the said damage. It is not expressly said 
either way whether the cargo was In any danger. 
Baggallay, L.J., who was a party to that judg- 
ment, says that ib was decided on the ground 
that putting into the port of refuge was necessary 
for the safety of both ship and cargo, and that he 
at least thought that it was immaterial what was 
the canse of that necessity. Yet I think there is 
much reason for doubting if Thesiger, L.J. quite 
agreed in this. He says: “The principle which 
underlies the whole law of general average con- 
tribution is that the loss, immediate and con- 
sequential, caused by the sacrifice for the benefit 
of cargo, ship, and freight, should be borne by 
all. This principle is in the abstract conceded by 
counsel for the defendants, and its application to 
the present case is admitted to the extent of 
allowing the expenses of unloading the goods, for 
the purpose of doing the necessary repairs to 
enable it to proceed on the voyage, to be the sub- 
ject of general average contribution, but they 
attempt to distinguish such expeuses from those 
of warehousing and reloading the cargo, and of out- 
ward port and pilotage charges, by the suggestion 
that the common danger to the whole adventure is 
at an end when the goods are unloaded, and that 
general average ceases at the point of time when 
the common danger ceases.” This is, I think, a 
fair statement’ of the argument of the respon- 
dents’ counsel in the present case. Afterwards, 
he says, the going into port, the unloading, 
warehousing, and reloading, are at all events parts 
of one act or operation contemplated, resolved 
upon, and carried through for the common safety 
and benefit, and properly to be regarded as con- 
tinuous.’ This was much relied on by the 
counsel for the respondents. If I thought it was 
the state of the case before the House, I should 
consider whether in such a case it might not 
fairly be argued that the whole of these opera- 
tions were to be considered as parts of the 
expense of repairing the damage, and therefore, 
in a case where the cause of the damage was such 
that the expense of repairing it ought to be borne 
by all, as was the case in Atwood v. Sellar, to be 
borne by all; but that in a case where the cause 
of the damage was such that the expense of 
repairing it ought to be borne by the ship only, 
to be borne by the ship 
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only. But having come to the conclusion that 
such is not the state of the case before the House, 
I do not enter into this inquiry. Having come to 
the conclusion that, under the circumstances of 
this case, the expenses of reloading, &c., should 
not be placed to general average, and that being 
enough, if your Lordships agree with me, to show 
that the respondents have paid more than enough, 
it is not necessary to consider whether the smaller 
sum of 201. ought also to have been charged to 
ship or freight, and not to general average. I 
agree with Bowen, L.J. in what he says, that 
is a more difficult question than the other. 
And as the amount is not sufficient to turn the 
scale, it is not necessary to decide it. I should 
think it seldom involved any sum so great as to 
be of practical importance, and I prefer leaving 
it undecided. I shall therefore move that the 
order appealed against be affirmed, and the appeal 
dismissed, the appellants to pay the costs. 


Lords Watson and FITZGERALD concurred. 


Order appealed from affirmed, and appeal dis- 
missed with costs. 


Solicitors: For the appellants, Field, Roscoe, 


and Oo., for Bateson, Bright, and Warr, Liverpool; 
for the respondents, fValtons, Bubb, and Walton. 


JUDICIAL COMMITTEE OF THE 
PRIVY COUNCIL. 


Tuesday, Feb. 10, 1885. 


(Present: Lord BLACKBURN, Sir BARNES Peacock, 
Sir Ropert Corrirgg, Sir RICHARD Coucn, and 
Sir AnrHur Hosxovss.) 


Martwier v. WRYTOCK. 
Tux Yourr1; Tur Srrarman. (a) 


ON APPEAL FROM THE SUPREME CONSULAR COURT OF 
CONSTANTINOPLE. 


Collision — River Danube — Fog — Negligence— 
Titre 2, cap. 2, art. 34 of Danube Commission 
Rules. 

Under art. 34, cap. 2, titre 2, of the Danube 
Regulations, directing that, where two steam- 
ships meet going in opposite directions, “ils 
sont tenus de se diriger de telle sorte qu’ils 
viennent tous deux sur iribord. A cet effet, le 
bátiment qui remonte le fleuve doit appuyer vers 
la rive gauche, et celui qui descend vers la rive 
droite," vessels going down the river are bound to 
keep to the right bank, and if a vessel in a mist after 
sunset keep to the left bank and come into 
collision with another vessel, the breach of the 
rule is negligence. 

THIS was an appeal by the master of the Russian 

steamship Yourri from the decision of the 

Supreme Consular Court of Constantinople sitting 

in Vice-Admiralty, holding the steamships Yourrt 

and Spearman both to blame for a collision in the 
river Danube. 

The collision occurred on the 9th Dec. 1882. 

On the 20th Dec. 1882 the master of the Yourri 
instituted a damage action against the Spearman 
and her freight. 

On the 30th Jan. 1883 the master of the Spear- 
man instituted a cross action agaiust the Yourri. 


(a) Reported by J, P, ASPINALL and BUTLER ASPINALL, Esars. 
Barristers-at-Law. 


Marmwirr v. Wuvrock; Tux Yourri; THE SPEARMAN. 


[Priv. Co. 


The case on behalf of the appellants was as 
follows :— 

The Yourr?, a Russian steamship of 92 lasts, 
was, at the time of the collision, on a voyage from 
Lisbon to Odessa with a general cargo and pas- 
sengers, and in charge of a pilot licensed by the 
European Commission of the Danube. Shortly 
before 6 p.m. on Dec. 9, 1882, the Yourri, with her 
regulation lights duly exhibited, was being navi- 
gated down the river a little to the starboard 
side of midstream, and was proceeding at a slow 
rate of speed. The weather, which had been a 
little misty, was then fine but dark. In such cir- 
cumstances a vessel, which proved to bo the 
Spearman, was observed ahead. The helm of the 
Yourrt was ab once put hard-a-porb and her 
engines stopped, but the Spearman, coming on at 
great speed apparently under a starboard helm, 
struck the port bow of the Yourri and did her so 
much damage that she shortly afterwards sank. 

The case on behalf of the respondents was as 
follows :— 

The Spearman, a steamship of 651 tons net, 
was, on the 20th Dec. 1882, bound to Galatz from 
Sulina. At about 4.45 p.m. the Spearman, being 
on the starboard side of the river, wes preparing 
to anchor for the night when the Yourri was 
seen right abead. At thia time it was still day- 
light, and, though the weather was hazy, both 
banks of the river were visible. On the Yourri 
being reported the helm of tho Spearman was put 
hard-a-port and her engines reversed full speed 
astern. Notwithstanding the endeavours of the 
Spearman to avoid collision, the port bow of the 
Yourri struck the Spearman, causing her consider- 
able damage. The current &wung the Yowrri 
round the bow of the Spearman, and, the ships 
parting, the Yowrri sank closo to the left bank of 
the river. 

On the 14th Feb. 1884 the Supreme Consular 
Court ot Constantinople delivered judgment 
finding both vessels to blame, the Yourri for 
being navigated on the wrong side of the river in 
contravention of art. 34, cap. 2, of the Danube 
Rules, and the Spearman for being navigated after 
sunset without lights in violation of the Danube 
Regulations, which violation contributed to the 
collision. 5 

The regulations applicable to the navigation in 
question are the Danube Regulations, of which 
art 34, c. 2, is as follows : 

Lorsque deux bâtiments à vapeur ou deux bátiments à 
voiles navignant par un vent favorable se rencontrent 
faisant ronte en sens contraire, ils sont tenus de se 
diriger de telle sorte qu'ils viennent tous deux aur tribord, 
ainsi qu’il est d'usage à la mer. A cet effet, le bátiment 
qui remonte le fleuve doit appuyer vers la rive gauche, 
et celui qui descend vers Ja rive droite. Il en est de 
même, lorsque la rencontre a lieu entre un bitiment à 
vapeur et un bátiment à voiles navignant par un vent 
favorable. 

The master of the Yourri was appealing from 
the above decision, and submitted that it should 
be varied by the Spearman being held alone to 
blame for the following among other reasons : 

1. Because it appears by tho evidence that the Yourri 
was being navigated in a careful and proper manner, 
and in obedience to all the rules in force for the navi. 
gation of the Danube. 

2. Bocause it appears by the evidence that the helm 
of the Yourr? was ported as soon as the Spearman was 
or could be seen by those on board the Yowrri to bo 
meeting the Yourri, and this was in compliance with tho 
regulations in force. 
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3. Because, assuming that both vessels were about in | must come nearer to either one side or the other 


midstream, the Yowrri did all that could be required of 
her by porting as and when she did. 

4. Because the learned judge was wrong in finding 
that the Yourri was navigating on the left or port side 
of the river. 

5. Because, if she had been so navigating, that of 
itself would be no breach of the regulations. 

6. Because it appears by the evidence that the colli- 
Bion &nd the damage consequent thereon are imputable 
solely to the negligence of those on board the Spearman. 

The respondents submitted that the decision 
ought to be affirmed for the following among 
other reasons : 

1. That the Yourri was, at the time of the collision, 
coming down the left or wrong side of the Danube, and 
that she neglected to comply with article 34 of the 
Regulations for the Navigation of the River Danube, 
and also article 21 of the Regulations for Preventing 
Collisions at Sea. 

2. That, having regard to the terms of the said 
article 34 and the breach of it by the Yourri, she is 
responsible for the collision. 

3. Thatthe Yourri was being navigated at an improper 
speed, and that her steam whistle was not being sounded, 
and that she neglected to comply with article 34 of the 
Regulations for the Navigation of the River Danube 
and article 13 of the Regulations for Preventing Colli- 
sious ub Dea. 

4. That those on board the Yourri neglected to slacken 
her speed or stop and reverse her engines in due time. 

5. That a sufficient look-out was not kept on board 
the Yourri. S 

6. That the judgment was right in holding the Yourri 
in the wrong, and that she caused the collision. 

Sir Walter Phillimore and Stubbs for the 
appellants.—On the evidence it is submitted that 
the Yourri was being carefully navigated on the 
starboard side of the river. Even assuming the 
Yourri not to have been keeping to the right bank 
there has been no breach of the rule. The rule 
provides that when two ships "se recontrent, 
faisant route en sens contrairo, they must 
direct their course “ qu'ils viennent tous deux sur 
tribord.” In order to carry out this provision 
they are directed to *appuyer" towards the right 
and left banks respectively. The rule therefore 
is confined to cases where two ships are meeting, 
and hence it is submitted that the words “ doit 
appuyer" mean “should bear towards” and not 
“keep to.” If they mean “keep to” the right 
or left bank, as the case may be, the vessels 
would never meet at all. 

Webster, Q.C. (with him Barnes) for the respon- 
dents, was not called upon. 

Their Lordships’ judgment was delivered by 

Lord Brackpurn.—Their Lordships do not 
think it necessary to call upon the respondents’ 
counsel. The first important question is, what 
upon the evidence is the correct view of the facts, 
There is a good deal that is not in dispute at all, 
The Yourri was going down the river Danube 
and the Spearman was coming up. When the 
Yourri had got near the spot where the colli- 
sion took place there was, according to all the 
evidence, a certain degree of mist, which, on the 
balance of the evidence, seems to have been suffi- 
ciently great to prevent seeing across the river. 
That being the case, there would be an obvious 
object and reason for the vessel that was coming 
down the river to steer 80 near to one shore or the 
other that it could see that shore and guide 
itself in going down the river. If she were to 
keep in the middle of the river when the mist 
was such that she could not see either shore, she 
would not know where she was going, and she 


to guide herself. Having that obvious desire, 
the question would be, did the Yourri go to the 
left side to guide herself, or did she go to the 
right? Now, as to that question, the whole of 
the evidence shows that she went to the left, and, 
in addition to that, after the collision took place 
she was found on the left side. What effect the 
collision might have had in moving the vessel 
from the spot where the collision took place to 
one side or the other would not matter here. It 
might have had some effect in pushing the vessel 
farther from or nearer to the shore, but it is 
quite clear that there is not upon this evidence 
any ground for saying that the court below was 
wrong in the conclusion that the vessel could not 
have been pushed to the spot where her hulk was 
found lying unless she was upon tbe lefi-hand 
side of the river instead of the right-hand when 
the collision happened. 


That fact being established then comes the 
question that is put as a matter of law: Was it 
aright decision of the Consular Court to hold that it 
was negligent inthe vessel coming down the river, 
especially when there was a fog and approaching 
night, to go to the left-hand side instead of going 
to the right? That of course very much depends 
upon what is the construction of the rule which 
has been referredto. That rule seems decidedly to 
say that, in the river, the vessel that is going down 
shall keep to the right bank. This ship, the 
Yourri, did not keep to the right bank when the 
fog came on, and it was necessary to keep to one 
bank or the other to guide her. She might and 
ought to have gone to the right side, and then 
she would have kaown that no vessels coming up 
the river could meet her, unless they were 
neglecting their duty by going to the wrong side. 
She would then have been safe. As it was, she 
went for no reason apparently on the left-hand 
Side when she ought not to have done so, and 
their Lordships think it would be very dangerous 
indeed in the case of a river navigation to put 
any other construction on the rules than to say 
that it is a neglect of duty for the vessel that is 
to keep to the one side or the other, according as 
the rules may be, not to do so. It is very neces- 
sary that all vessels should know that going down 
the Danube they should keep to the right bank, 
and in coming up keep to the left bank, and that 
it is a neglect of duty and negligence to come 
across to the other side. That being so, that 
this neglect of duty, if it was one, was the cause 
of the accident, or contributed to it, is a matter 
that can hardly admit of dispute at all. Had the 
Yourri not improperly gone to the left-hand side, 
the Spearman would never have met her. The 
Spearman was held to blame for not having 
lights, and the court below thought that the 
absence of lights partly contributed to the acci- 
dent, and that decision has not been appealed 
against. The result is, that the judgment of the 
Supreme Consular Court must be affirmed, and 
this appeal dismissed with costs, and their Lord- 
ships will humbly advise Her Majesty to that 
effect. 

Appeal dismissed. 


Solicitors for the appellants, Stokes, Saunders, 
and Stokes. 

Solicitors for the respondents, Thomas Cooper 
and Co. 
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Supreme Court of Yndicature, 


COURT OF APPEAL. 


Tuesday, June 16th, 1885. 


(Before Brett, M.R., Bacatnay and Bowen L.JJ., 
with NAUTICAL Assessors ) 


Tue Ruosina. (a) 


Damage—Harbour master—Falmouth Harbour 
Commissioners—Harbours, Docks, and Piers 
Clauses Act 1847 (10 & 11 Vict. c. 27), ss. 59,53. 


It being with the scope of the authority of the 
harbour master of Falmouth Harbour, upon the 
proper construction of the Acts relating thereto, 
to regulate the place and manner of beaching a 
vessel therein for repairs, an order given by him 
to those in charge of a vesssl to let go their 
anchor in such a way that the vessel sits upon it 
in beaching and is thereby injured, is negligence, 
for which the Harbour Commissioners, as his 
employers, are liable. 

Where a vessel is, in obedience to bye-laws, being 
beached in a harbour under the directions of the 
harbour master, and in order to reach the place 
of beaching selected by the harbour master she is 
properly passing through waters outside the 
Limits of the authority of the Harbour Commis- 
stoners (whose servant the harbour master ia), 
and while outside such limits damageis occasioned 
to her by the negligence of the haróour master in 
giving an improper order, the Harbour Commis- 


sioners are liable for the damage thereby occa- 
sioned. 


THIs was an appeal by the Falmouth Harbour 
Commissioners from a decision of Sir James 
Hannen in an action instituted by the owners of 
the steamship Rhosina against the Falmouth 
Harbour Commissioners and Richard Sherris, 
the barbour master. 

Tbe plaintiffs claimed compensation for damage 
occasioned to the Rhosina by the alleged negli- 
gence of the harbour master. Sir James Hannen 
gave judgment in favour of the plaintiffs (52 Ty. T. 
Rep. N. S. 140; 5 Asp. Mar. Law Cas. 350: 10 P. 
Div. 24). 

On the 29th Dec. 1883 the Rhosina bad put 
into Falmouth and anchored in the outer harbour. 
In order to ship a new propeller, it became neces- 
sary that the Rhosina should be beached on the 
hard in the inner barbour ata place selected by 
tbe harbour master. On the 1st Jan., before the 
Rhosina eft the outer harbour, the harbour master 
went on board. The Rhosina then entered the 
inner harbour, there being a Trinity House pilot 
on board. On nearing the spot selected by the 
harbour master, he gave orders to let go the star- 
board anchor, on which the Rhosina grounded, 
and was thereby damaged. At the time when the 
harbour master gavo such order, the Rhosina was 
smelling the ground and a tug was towing on her 
starboard bow. The place from whence the 
Rhosina was being taken and the place where it 
was intended to beach her were both within the 
limits of the authority of the harbour commis- 
sioners as defined by the Falmouth Harbour 
Order 1870. In order to reach the place where 


(a) Reported by J, P. ASPINALA and BUTLER ASPINALL, Esqra., 
Barristers-at-Law. 


the Rhosina was to be beached it was necessary 
to pass through an area of water which was not 
within the jurisdiction of the harbour commis- 
sions, but within that of the Falmouth Dock 
Company. 

On behalf of the defendants it was pleaded that 
Capt. Sherris wenton board the Rhosinaas a friend 
of the master to assist in beaching her, and not in 
his official capacity of harbour master; that the 
negligence occasioning the damage was that of the 
crew, and that the accident happened in waters 
within the jurisdiction of the Falmouth Dock 
Company, and not in waters over which the Fal- 
mouth Harbour Commissioners had authority. 

Sir James Hannen held that the manœuvre of 
beaching the Rhosina was within the duties of 
the harbour mester; that the order to let go the 
anchor was in the circumstances negligent; that 
in so ordering Sherris had assumed the functions 
of harbour master; that, although the place 
where the Rhosina grounded was not within the 
limits of the authority of the harbour commis- 
sioners, such fact was no defence to the action ; 
ia the defendants were each and all of them 
iable. 


From this decision the Falmouth Harbour Com- 
missioners appealed. 


The harbour master did not appeal. 


The following Acts of Parliament are material 
to the decision :— 


The Harbours, Docks, aud Piers Clauses Act 
1847 (10 & 11 Vict. c. 27) : 


Sect. 52. The harbour master may give directions for 
allor any of the following purposes (thatis to say), for 
regulating the time at which and the manner in which 
any vessel shall enter into or go ont of, or lie in or at 
ihe harbour, dock. or pier, and within the prescribed 
limits, if any, and its position, mooring or unmooring, 
placing and removing whilst therein. 

Sect. 53. The master of every vessel within the 
harbour or dock, or at or near the pier, or within the 
preseribed limits, if any, shall regulate such vessel 
according to the directions of the harbour master made 
in conformity with this and the special Act, and any 
master of a vessel who after notice of any such direction 
by the harbour master served upon him, shall not forth. 
with regn'ate such vessel according to such direction, 
shall be liable to a penalty not exceeding 201. 


Bye-laws made in pursuance of the Falmouth 
Harbour Order 1870, confirmed by the Pier and 
Harbour Orders Confirmation Act 1870 (No. 2): 

4. Every vessel shall be moored or berthed at such 
part of the harbour, and shall from time to time be 
removed from place to place to such situation or 
situations within the barbour, ss the harbour master shall 
direct ; and the owner or master who refuses or neglecta 
to obey the directions of the barbour master with regard 
to the mooring, berthing, or subsequent removal of such 
vessel or craft, shall for every offence be liable toa 
penalty not exceeding 5l., and a further sum of 20s. 
after notice in writing, for every hour during which such 
directions are neglected. 

Cohen, Q.C. and W. R. Kennedy, for the Fal- 
mouth Harbour Commissioners, in support of the 
appeal. 

Q.C. 


Webster, Sir Walter Phillimore, and 
Barnes, for the plaintiffs, were not called upon. 


The argument was substantially the same as 
that in the court below. 


Beert, M.R.—The first question is, what was 
the harbour master doing, and was that within 
his authority as harbour master? He wanted 
the ship to be stranded in & particular part of tho 
harbour and in a particular way, viz. stern first. 
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When the vessel came close to the place he foand 
there were obstacles to her being put on stern 
first, unless she could be manceuvred ina par- 
ticular way. He was of opinion that the ship 
would, in the circumstances, go on head first, and 
in order to get her on stern first he said, “ Let go 
your anchor till it touches the ground, and let the 
tug tow on the starboard bow; the anchor will 
check her, and she will take the ground in the 
way I wish.” Supposing that is what he wanted 
to do, he was attempting to regulate the munner 
in which the vessel should lie in the harbour, and 
to regulate the placing of her in a particular spot. 
It seems to me that, if he was doing this, he was 
doing something which was within his power 
under sect. 59 of the Harbours, Docks, and Piers 
Clauses Act 1847. But it has been suggested that 
it was not he who onght to have been giving 
orders in this particular place, but the dock 
master, because the order was given within the 
ambit of the property of the dock company. To 
my mind the dock master bad no authority to 
give any orders at all with regard to this ship, 
because she was not going to do any of the things 
within the property of the dock company, which 
the dock master had a right to regulate. It is 
true that the vessel was passing through the 
water over and above the property of the dock 
company, but the dock company has no property 
in the water. The ship was going to the place 
where she was to be stranded, and that was, as 
is admitted, a place over which the harbour 
commissioners have control. 

Then it is said that the harbour commis- 
Bioners are not liable because the order with 
regard to the beaching of the vessel was given 
within the ambit of the property of the dock 
company. Looking at sect. 8 ot the Falmouth 
Harbour Order 1870 and at sect. 39 of the 
Falmouth Dock Act 1859, it seems to me that 
the order was given in a place which was not 
within the ambit and authority of the harbour 
commissioners. But if the barbour master gives 
an order regulating the manner in which a vessel 
shall lie in the harbour, does it make it less the 
act of the harbour master as harbour master 
because the order is given in water above property 
where he has no jurisdiction? It seems to me 
impossible to say that. If this was an order 
given as harbour master, then it was an order 
which he had authority to give, because it related 
to the manner in which the vessel was to be put 
on the hard in that part of the harbour over which 
he had jurisdiction. It was next contended 
that Capt. Sherris acted as a friend of the master 
of the Rhosina, und not as harbour master at all. 
The learned President has, however, come to the 
conclusion that, though it might be that the 
harbour master originally went on board the 
Rhosina og & friend to help the captain to navigate 
his vessel into the harbour, yet when they came 
near to the place where the vessel was to be put 
on the hard, the barbour master assumed the 
authority of harbour master, and gave an order 
as harbour master. That is a question of fact on 
which I absolutely agree with the learned judge. 
The harbour master says that he gave no orders 
asto the navigation of the ship, but merely recom- 
mendations. But when he came near the scene 
of the accident, he then took the command into 
his own hands, and gave an order to the chief 
mate. He distinguishes between doing nothing, 


making recommendations and giving orders. It 
is said that he was not bound to give orders, but 
I think it would be very dangerous to say that a 
harbour master would have a right to be absent 
if there was difficulty in stranding the ship. 
Supposing that, instead of beaching the vessel in 
the spot he had selected, her master had begun to 
beach her fifty yards off, can anyone say that he 
would not be bound to resume his office of harbour 
master and order her to be placed elsewhere? 
To my mind, if anything was going wrong, it 
would not only be within his authority, but it 
would be his duty, to exercise his anthority as 
harbour master. As to the way in which the 
harbour master exercised his authority, I have 
asked the gentlemen who assist us these two 
questions: The first is: “ Was the manceuvre 
described, viz., whilst the ship was smelling the 
ground to let go the starboard anchor in order 
to check the ship while the tug on the starboard 
bow was towing her to starboard, an unskilful 
mancavre?” The answer is, “ Most certainly.” 
The tug was pulling her clean over the anchor in 
shallow water and the harbour master’s only 
excuse is, that he thought there would be water 
enough if the anchor went under the finer part of 
the ship. The Nautical Assessors have advised 
us that it was unskilful, and that in itself decides 
the case. The answer to the other question, how- 
ever, makes it quite clear. It is this: “ Ought 
the harbour master to have given precautionary 
orders that he desired to have the chain stopped 
at eight fathoms or directly it touched the ground 
before he ordered the anchor tobe let go?” If he 
had given such orders, it would have been next 
to impossible that they could have been obeyed ; 
but it was impossible to expect the chain to be 
stopped unless he gave orders of the most pre- 
cautionary kind, and theretore he ought to have 
so ordered. ‘That advice was given to the learned 
president, and the same advice is given to us 
now. Therefore, both as regards the law and 
the facts, this judgment is right and must be 
affirmed. 

BAGGALLAY, L.J.—I am of the same opinion. 
On the occasion in question the Rhosina was on 
a voyage from Cardiff to New Orleans in ballast, 
and, having damaged her screw propeller, she 
went into Falmouth to bave it repaired. She 
remained in the outer harbour for two or 
three days, when it was deemed expedient to 
remove her into the inner harbour. On the 
morning that she was to be removed, it appears 
that the harbour master went on board to accom- 
pany the vessel round from the outer to the 
inner harbour. He gave no orders until she 
approached the bank in the inner harbour. After 
two orthree suggestions he then gave the order 
which our assessors say was improper. Was that 
order given in euch a way as to render the harbour 
commissioners responsible? That depends upon 
whether he was acting within the scope of his 
authority as harbour master. By sect. 02 of the 
Harboars, Docks, and Piers Clauses Act 1847 
authority is given to the harbour master to 
regulate the time at which and the manner in 
which the vessel shall enter into, go out from, or 
lie in the harbour, and the position it shall take 
up therein. When passing over from the dock 
company’s property to the inner harbour, the 
harbour master gave an order which clearly was 
within the meaning of the Act of Parliament 
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That is further borne ont by the bye-laws of the 
commissioners, regulating the mooring and 
berthing of vessels, By these bye-laws not only 
is the harbour master to give directions, but a 
penalty is imposed on the captain of a vessel who 
refuses to obey his orders. This appears to be 
an order directly given within the provisions of 
the general Act and the bye-laws. The harbour 
master being bound to give proper directions, and 
having failed to do so, the commissioners are 
clearly liable. 
Bowen, L.J. concurred. 
Judgment affirmed. 


Solicitors for the plaintiffs, Ingledew. Ince, and 
Colt, agents for Ingledew, Ince, and Vachell, of 
Cardiff, 

Solicitors for the defendants, Pritchard and 
Sone, agents for Genn and Nalder, of Falmouth, 


HIGH COURT OF JUSTICE. 


QUEEN’S BENCH DIVISION. 
Friday, June, 19, 1885. 
(Before Porrocr, B.) 
CLARKE v. Tue MILLWALL Dock Company. 


Landlord and tenant—Distress for rent— Privileged 
goods—Ship while building to be paid for by 
HEAD varie (A adit delivery— Property in 
ship. 

4 shipbwilder contracted to build a ship for the 
plaintiffs, which was to be paid for by nine 
different instalments at various stages of its 
construction ; at the payment of each instalment 
the property in the ship as completed up to that 
time was to vest in the plaintiff. 

During the building of the ship the shipbuilder 
became in arrear in respect of his rent, and the 
defendants, his landlords, distrained upon the 
ship for the amount of rent so due. 

The plainiiff paid under protest the amount claimed 
and brought this action to recover the amount. 
The plaintiff contended that the arrangement 
between the shipbuilder and himself rendered the 

ship free from liability to distress. 

Held, under the circumstances of the case, that the 
ship was liable to distress,and that the case did 
not come within any of the exceptions which 
exempt goods on the premises of a tenant from 
liability io distress for rent due to the landlord. 


THIs was an action tried before Pollock, B. with- 
out a jury, to recover a sum of money by the 
plaintiff under protest under the following 
circumstances :— 

The plaintiff, who was the executor of one 
France, alleged in his statement of claim that in 
the months of September and October 1883, the 
defendants wrongfully detained from the plain- 
tiff a certain ship called the Swillington, the 
property of the plaintiff, as the executor of 
France, and compelled the plaintiff to pay the sum 
of 17211. 19s. ld. before the defendants would 
realise the said ship to the plaintiff. 

The defendants in their defence denied the 
detention of the ship, bnt said that at the 
time of the alleged detention it was not the 
property of the plaintiff, but of one Gilbert; 


(a) Reported by W, P, EVERSLEY, Esq., Barrister-at-Law. 
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and that they did not compel the plaintiff to pay 
the said sum, nor did he pay it under protest. 

They further stated that before the alleged 
detention the said Gilbert held certain premises 
and dry docks as tenant thereof to the defen- 
dants under a demise at a certain monthly rent 
thereby reserved, and 16307. 9s. 11d. of the said 
rent was then due from the said Gilbert to the 
defendants, and the defendants, while the said 
Gilbert was such tenant, and while the arrears of 
rent remained so due, entered on the said premises 
2nd dry dock and seized the said ship as a 
distress for the arrears of rent, and lawfully 
detained the ship under the distress for a reason- 
able time and until they were paid the sum of 
17217.12s. 1d. the amount of the arrears and lawful 
expenses of and in relation to the distress, when 
the defendants delivered the Ship to the plaintiff 
and Gilbert, which was the alleged detention. 

lt appeared from the facts of the case that one 
Gilbert entered into a contract in Oct. 1882 
with one France, whom the plaintiff represented, 

9 build a steamship named the Swillington in 
the dock leased by the defendants to Gilbert. 
The price was to be 8000L, which was to be paid 
In nine instalments, each instalment becoming 
due on the completion of a certain amount of 
work done to the ship, agreed on by the parties. 
ang the building of the ship Gilbert drew 
upon rance for more than the amount due for 
the work actually done and completed, 

It also appeared from the books of France 
that he bought material necessary for the build- 
Ing of the ship which he shipped to Gilbert, and 
which was used for that purpose. 

France died on the 27th Aug. 1883. 

Gilbert in the meantime had become in arrears 

with his rent due to the defendant company 
which he was unable to pay, and on the 11th Sept. 
1883 the defendants distrained for the sum 
of 16301. 9s. 11d, for rent due. 
_ On the 2nd Oct. 1883 the plaintiff paid the 
defendants the sum of 17211, 12s. ld. under 
Protest, and the ship was released. The plaintiff 
sought to recover the whole of this sum in the 
action on the ground that the steamship had been 
illegally distrained upon as the property in it had 
passed to him from Gilbert. 


_ Finlay, Q.C. (R. A. M'Call with him).—The 
plaintiff is entitled to recover the amount claimed 
by him in the action; the distress was wrongful ; 
the ship was not rightfully seized by the defen- 
dants, for the property in it had passed to the 
plaintiff. _The defendants, of course, say that the 
property in the ship was still in Gilbert when the 
seizure took place; ihey let their dock for the 
Purposes of public trade, and must be taken to 
know that the ships in it from time to time are 
bot the property of the lessee, and which cannot 
be seized to satisfy arrears of rent due from him; 
and things brought to a place where a public trade 
18 Carried on are privileged from distress : 

Simpson v. Hartopp, Willes, 512 ; 1 Sm. L. C. 450; 
Muspratt y. Gregory, 1 M. & W. 633, 656 (per 
Parke, B.) 
Parke, B., in the latter case (p. 655), after citing 
from Gilbert on Distress, that valuable things 
in the way of trade shall not be liable toa distress, 
says that "the principle upon which the exemp- 
tion is founded appears with great distinctness 
be the protection of 
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ruleisthe public good and the freedom of com- 
merce." The effect of the agreement between 
France and Gilbert, with reference to the build- 
ing of this steamer, was to pass the property in 
the vessel, so far as it was built up from time to 
time, in France, when the latter paid the stipu- 
lated instalments. Consequently, at the time of 
the distress, the steamer, so far as she was built, 
was France's and not Gilbert's property, and on 
the principle of exemption laid down by Parke, B. 
was not liable to be seized for the arrears of 
rent. 


Oohen, Q.C. (W. Graham with him).—Judgment 
ought to be forthe defendants. This ship was 
not privileged from distraint. Besides, France 
knew of the pecuniary liability of Gilbert to the 
defendants, as appears from his letters; and, 
indeed, he had paid money to them on his behalf ; 
in one letter he recognised their right to detain 
the ship till the rent was paid, for he writes, “ and 
you may depend upon it they (the defendants) 


will not part with the boat (the Swillington) till ; 


paid.” Lord Abinger in Muspratt v. Gregory 
(p. 662), points out that every one of the cases 
excepted from the law of distress is a case in 
which the trade is one that consists in dealing 
with other men’s goods; here the steamship was 
Gilbert’s, and until delivery over to the plaintiff 
remained his. There is no case where goods are 
privileged which are not brought upon the 
tenant’s premises for the purpose of being worked 
up or managed in the way of his trade or employ- 
mant : 

Parsons v. Gingell, 4 C. B. 545; 

Smith's Landlord and Tenant, 218 ; 

Woodfall’s Landlord and Tenant, 410, 
The goods of lodgers and certain chattela used 
by agricultural tenants required special legisla- 
tive enactments to exempt them from distress. 
The steamship was Gilbert’s property, and so was 
liable to be seized : 

Swire v. Leach, 18 C. B. N. S. 479 ; 

Miles v. Fwrber, 27 L. T. Rep. N. S. 756; L. Rep. 

8 Q. B. 77. 

The exceptions to tho liability to distress are 
not general but special : 

Lyons v. Elliott, 33 L. T. Rep. N. S. 806; 1 Q. B. 

Div. 210. 

The claim of the plaintiff is nob recoverable in 
an action of this kind: 

Glynn v. Thomas, 11 Exch. 870. 


Finlay, Q.O. in reply.—The letters of the 
deceased France do not prejudice him, for they 
do not amount toa waiver of his right to insist 
that this ship was not distrainable for Gilbert’s 
arrears of rent. As to the case of Parsons v. 
Gingell (ubi swp.). I say in the first place it is 
irrelevant; next, that it has been overruled by 
Miles v. Furber (ubi sup.). Bayley, J.,in his judg- 
ment in Adams v. Crane (3 Tyrwh. 326), remarks 
that the privilege of goods from distress “has 
been from time to time increased in extent, accord- 
ing to the new modes of dealing established 
between parties by the change of times and 
circumstances, one of which modern modes of 
dealing is the case of a factor." The question 
here, no doubt, arises for the first time. It is 
submitted that it is not necessary that the goods 
should be actually delivered to the occupier of 


| a landlord the right of distress. 


time that France paid an instalment to Gilbert 
there was a constructive delivery of so much of 
the ship as was completed for the purpose of being 
finished by Gilbert in his capacity of shipbuilder 
and therefore the ship was altogether free from 
liability to be distrained. 


Ponrocx, B.—This case is one of very great 
general interest, and no doubt raises à question 
of importance both as regards law and as regards 
commerce. The action is brought by the plaintiff, 
Mr. Clarke, who is executor of one William 
France, who had a contract whereby a man named 
Gilbert, a shipbuilder, was to build for him a 
certain ship called the Swillington. That ship 
was to be built upon a contract, the material parts 
of which are set out in the papers before me. I 
may state it shortly by saying it is a contract of 
the nature of that which was discussed in the 
case of Woods v. Russell (5 B. & Ald. 942), and 
several other cases, whereby the builder is not to 
complete the whole shipand then to be paid for 
the whole ship before any property in any part of 
the ship passes, but it isa contract whereby the 
portions of the ship were to pass to the person 
for whom it was being built as payments were 
made from time to time. Now I need not, 
for the purposes of this case, enter into any dis- 
cussion as to the effect of such a contract as that, 
which was well considered in several cases where 
the question arose as between the builder of the 
ship and the vendeesor assignees as to at what 
moment of time the particular property passed. 
That is a very iuteresting head of law which need 
not be examined in this case. But the defendants 
here claim to have detained the ship because they 
were the landlords of Gilbert who built the ship; 
and I have no doubt, upon the facts before me, 
that such a tenancy existed as entitled them to 
distrain as against Gilbert in respect of all pro- 
perty for which a distress could be taken. 


Therefore the only question which results from 
these facts now before me is this, whether or no 
this vessel, as between Gilbert and France, was an 
article which could be distrained upon by the 
defendants, the landlords, as against their tenant, 
Gilbert. I do not think it is necessary, as has 
been done by learned judges before now, to go 
back to the root of the rule of law which gave to 
I think it is 
sufficient to say that from time to time, from very 
natural feelings of equity, the judges have made 
exceptions to the general rule that all goods found 
upon the premises of a tenant are subject to dis- 
tress. I may only refer to that class of goods 
within which it is said by the plaintiff the ship in 
question comes, namely, goods which are upon the 
premises of the tenant for purposes of the carry- 
ing on of his trade. It is observable that the 
decisions on that class of case have commenced, 
and as far as I know have been continued 
throughout in all the cases that have existed, as 
based upon, as far as the relative position of the 
parties is concerned, “the principle of things sent 
or delivered to a person exercising a trade to be 
carried on, wrought or managed in the way of 
his trade or business, as a horse in & smith’s shop, 
materials sent to a weaver, or cloth to a tailor to 
be mude up. These are privileged for the sake of 
trade and commerce.” I have cited that from the 
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(Willes 512), the well-known case; and in the | by Mr. Finlay, and he took it, partly indepen- 


notes to Smith's Leading Cases a number of cases 
wil be found, all of which come within the 
category of cases in which the goods have been 
sent by some person to be made up. Now I am 
far from saying that the law should be laid down 
upon so narrow a principle that we should look 
for exactly the same circumstances in a new case 
as the circumstanees upon which the old cases 
have been decided. I am sure I should be the 
last to adopt such a principle as that; but I think 
it always extremely important to remember this, 
in cases of this kind where arule of law has been 
established by long usage, that the rule of law 
cannot be always extended to all the cases in 
which it could be upheld as founded upon the 
reasonableness on which the rule was originally 
based. That seems to me to be a very important 
point tu be borne in mind. That, no doubt, was 
what was in the mind of Lord Abinger, who I am 
sure was a man who never clung to anything like 
a narrow view of law, when he said in the case of 
Musprati v. Gregory (1 M. & W., p. 661), that he 
was “afraid of trusting to hisown judgment with 
regard to the pubiic good as a principle upon 
which we are to make rules or to engraft excep- 
tions. Ido not know whether the time may not 
come when the public good may require that all 
goods should be exempted from distress.” The 
obvious remark to be made on that is, that the 
time has come in certain of the cases, for instance, 
in the good of lodgers, in which a proper course 
has been taken, and the Legislature has interfered. 
So again the Legislature will interfere in this 
and other cases if that time has come. But I 
cannot agree with what was said by Mr. Finlay 
in his reply, that this is a case in which, as 
was said in Miles v. Furber (ubi sup.) by the 
court, to allow a distress would affect the very 
principle of business. That, I think, is a very 
good ratio decidendi. The case of a pawnbroker, 
the case of a carriage sent to a coachmaker for 
sale, and the case, possibly, of a ship sent to a 
dock for repair, are cases in which a mun could 
not carry on his business if the landlord could 
always come in and take the goods of a third per- 
son so sent to his premises. 

Now just let us look for a moment at what 
are the real facts in the present case. Gilbert 
is building a ship. It is open to him to make 
any contract he likes. He may make the usual 
old contract that the ship should be built, 
and when built, be should be paid for it. 
He may make the contract that it should 
be paid for in, I think, nine different instalments. 
Each time the vesting of the property out of 
Gilbert, the builder, into France, the person for 
whom the ship is being built isa mere matter of 
private and independent contract between the 
parties; and, although such a course of business 
18 known, it cannot be said that it couid be predi- 
cated beforehand with any certainty what would 
be the precise contract, or whether there would be 
any such contract at all between the parties. 
Therefore it cannot be said that the business of a 
shipbuilder could not be carried on with safety if 
his landlord could come in and take goods from 
his premises. Therefore it aeems to me that I 
should be legislating rather than laying down 
the law if I were to say that the law exempted 
articles within the circumstances existing in the 
present case. There was one other point taken 
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dently, very properly as arising out of his main 
point, and it was this: that the very contract 
between the landlord and the tenant here showed 
that the ships would he built on these premises, 
and also that the ships would come in for repairs, 
and therefore that ships would not be distrain- 
able. Now, as far as the matter rests with ships 
coming in for repair, I have not to deal with that 
question, nor do I see any difficulty or incon- 
sistency in saying that those might not be 
distrainable. But with regard to ships that were 
being built there, then I think the question is 
this: Can I infer from the conduct of tho parties 
that there was anything on the part of the land- 
lord whereby he intended not to exercise the 
power of distress which he would have by the law 
of the land? It is common knowledge that the 
landlord may, either by express words or by his 
conduct, from which an inference may be drawn, 
consent that the goods of a third person brought 
on the premises shall be exempt from distress. 
Those cases are collected, as other cases of the 
kind are, in Smith’s Leading Cases. They are 
referred to in page 464 of the 8th edition. But 
those are cases in which the question has not 
been whether, from the character of the tenancy, 
there has been anything unusual. The facts have 
been that the parties have brought the goods on 
to the premises with the knowledge of the land- 
lord, and the landlord, either by express language 
or by conduct, has clearly shown that he does not 
intend to exercise his right with regard to those 
particular goods. In those cases, of course, it 
would not be consistent with equity or reason 
that he, having so expressed his opinion, should 
afterwards withdraw it and attempt to exercise 
his common law right. In the present case I find 
nothing of that kind. No doubt there is some- 
thing which furthers the argument of Mr. Finlay 
when the general principle is considered, but 
I find nothing which would enable me to say 
that this case should be decided on its own 
particular facts, and I must be very careful in 
dealing with a well-known and well-established 
right, such as the right of distraint, not to 
Create any new exception merely by reason of 
what may seem to be fit and proper between these 
particular parties, the landlord and the tenant, 
when I am considering the rights of other parties 
arising out of the matterin hand. It seems to 
me, therefore, on these grounds that the plaintiff 
has failed in establishing his claim. One other 
point I must alludeto shortly, and that is this: 
It is admitted now with regard to 70l., which was 
an umount arising out of the rent due from the 
use of tools and plant, and also with regard to 
something like 200/., which was rent not then due, 
that there was a claim for rent above that amount 
actually due, and therefore that this holding of the 
Ship in question was wrongful. If thisaction had 
been an action between landlord and tenant the 
solution of the question would have depended on 
different grounds which I need not allude to now. 
I think it is sufficiens to say that, as I understand 
the law, no action of this kind can be maintained 
against a person who, up to a certain point, or to 
& certain amount, has properly held thisship as a 
lien for his claim unless a tender was made for 
the amount actually due. Therefore there must 
be judgment for the defendants with costs, and 
the defendants, as Mr. Cohen properly says, will 
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be prepared to hand over any amount found due 
to the plaintiff upon account taken. 
Judgment for the defendants. 
Solicitors for the plaintiffs, Eyre and Co., for 
Clarke and Son, Leeds. 


Solicitors for the defendants, Blunt, Tebbs, and 
Lawford. 


Thursday, June 25, 1885. 
(Before DENMAN, J.) 

Tur Great Inpran Peninsuta RAILWAY 
Company v. TURNBULL. (a) 
Charter-party—Advance freight—Repayment of— 

“ Steamer lost or not lost”—Loss by negligent 

navigation. 

Goods were shipped under a charter-party containing 
the following stipulation :—" Four-jifths cf the 
freight (calculated on the quantity shipped) to be 
advanced and paid in cash in one month from 
the steamer’s sailing from her last port in Great 
Britain (steamer lost or not lost)," The steamer 
sailed on the 12th July; was lost through the negli- 

nce of her master on the 19th July ; the loss was 
mown on the 2st July; on the 26th July the 
charterer paid four-fifths of the freight to the 
shipowner. 
the shipowner to recover damages Jor breach of 
contract : 

Held, that notwithstanding the clause “steamer 
lost or not lost,” the charterer was entitled to take 
into account and recover the advance freight so 
paid and the premiums of insurance, in addition 
to the prime cost of the goods. 

FURTHER CONSIDERATION. 

The action was brought by the Great Indian 
Peninsula Railway Company against Charles 
Turnbull to recover 22901, 1s. 3d., being the 
amount of damage suffered, as it was alleged, by 
the plaintiff company by reason of the breach of 
contract of the defendant. 

The plaintiffs, in their statement of claim, 
alleged that they had suffered damage by reason 
of the defendant’s breach of a charter-party of 
his steamship Leverrier, dated the 26th June 
1884, and made between the plaintiffs and the 
defendant, and also by reason of the breach of 
two bills of lading of goods shipped by the 
plaintiffs on board the said vessel, in pursuance 
of the said charter-party, the defendant, having, 
as it was alleged, made default in delivery of 
the said goods, namely, 2006 tons of coal; and 
the plaintiffs further alleged that whilst the 
said goods were being carried by the defendant 
for the plaintiffs under the said charter-party 
and bills of lading, the defendant by his servants 
so negligently and unskilfully navigated and 
managed the said vessel that on or before the 
19th July 1884 she stranded near Cape Spartel, 
whereby the said 2006 tons of coal were wholly 
lost to the plaintiffs, and the plaintiffs sustained 
other losses, expenses, and charges; that four- 
fifths of the freight, amounting to 13241. 19s. 2d., 
was paid in advance by the plaintiffs to the 
defendant, pursuant to the said charter-party and 
bills of lading; and that the prime cost of the 
coal, together with the. four-fifths of freight 
advanced, bills of lading, insurance, policy, and 
agent’s commission, amounted to 22901. le. 3d., 
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which sum the plaintiffs claimed to recover from 
the defendant. 

The defendant denied the breaches of the 
charter-party and bill of lading, and the negli- 
gent and unskilful navigation and management 
of the vessel, and said that the said goods were 
lost solely by the dangers and accidents of the 
seas excepted by the said charter-party and bill of 
lading ; and the defendant also contended that, if 
the facts as alleged were true, the plaintiffs were 
not entitled to recover the said sum from the 
defendant. 

By the charter-party aforesaid ib was agreed 
between the defendant, the owner of the 
Leverrier, and the plaintiffs, through their agents, 
that the said ship should with all convenient 
speed proceed to Birkenhead, and there load in 
the usual and customary manner a cargo of coal, 
and, being so loaded, should proceed therewith to 
Bombay, or so near thereunto as she might sately 
get, and deliver thesaid cargointheusualand custo- 
mary manner, the act of God, the Queen’s enemies, 
restraint of princes and rulers, fire, and ali and 
every other the dangers and accidents of the 
gens, rivers, and navigation, of what nature and 
kind soever always mutually excepted, and, 
amongst other stipulations contained in the said 
charter-party it was agreed that freight was to 
become due upon the due delivery of cargo, and 
was to be paid upon the weight then ascertained 
at the rate of 16s. 6d. per ton on the quantity 
delivered to the consignees in Bombay, leas first 
cost and insurance of coal delivered short of the 
quantity stated in the bil of lading, and the 
charter-party then proceeded :— 

But four-fifths of the freight, calculated on the 
quantity shipped, to be advanced and paid in cash in 
one month from the vessel's sailing from the last port 
in Great Britain (steamer lost or not lost) and the re- 
mainder found to be due to be paid in cash in Bombay. 

Bills of lading were afterwards signed by the 
authority of the master in accordance with the 
terms of the charter-party, the clause as to freight 
being: 

Freight is to become due upon the due delivery of the 
cargo, and is to be paid upon the weight ascertained on 
delivery of the cargo in Bombay, at the rate of 16s. 6d. 
per ton of 20 owts. on the quantity delivered to the 
consignees in Bombay, but four-fifths of the freight 
(caloulated on the quantity shipped) to be advanced and 
paid in cash in one month from the steamer’s sailing from 
her last port in Great Britain (steamer lost or not lost) 
and the remainder found to be due to be paid in cash in 
Bombay, less first cost and insurance of coal undelivered 
of the quantity herein stated to have been shipped. 

The Leverrier loaded a cargo of coal under 
the ckarter-party at Birkenhead, and sailed 
thence for Bombay on the 12th July; on the 
19th July she stranded on Cape Spartel, on 
the coast of Morocco, the loss being known in 
England on the 21st July; on the 28th July the 
plaintiffs paid to the defendant four-fifths of 
the freight calculated on the quantity of coal 
shipped. 

The action came on for hearing before Denman, 
J. and a special jury, when a verdict was found 
and judgment entered for the plaintiffs, subject 
to the further consideration of the question of 
law as to the measure of damages. 


Barnes (with him C. Russell, Q.C.) for the 
plaintiffs.—The items in dispute are the premiums 
of insurance and the four-fifths ofthe freight paid 

| in accordance with the terms of the charter- 
2 H 


466 


MARITIME LAW CASES. 


Q.B. Drv.] 


party within one month of the steamer's sailing, 
which the defendant contends the plaintiffs are 
not entitled to recover, notwithstanding that the 
ship was lost by the negligence of his servants. 
It is contended on the part of the plaintiffs that 
the words “steamer lost or not lost” must mean 
“ lost or not lost by any of theperils and accidents 
of the seas, rivers and navigation ” excepted in 
the first part of the charter-party, and cannot be 
extended to mean “lost or not lost by any means 
including negligent navigation.” The plaintiffs 
have actually paid the four-fifths of the freight 
stipulated in the charter-party, and this advance 
freight so paid is part of the value of the cargo 
which has been lost by the negligence of the 
defendant’s servants. The true measure of 
damages is the value of the cargo at the port of 
destination. The goods would bave beer worth 
more there by reason of four-fifths of the freight 
having been paid, and the plaintiffs are, there- 
fore, entitled to recover this sum back from the 
defendant, 


Sir Farrer Herschell Q.C. (with him Bucknill) 
for the defendant.— The defendant is not liable to 
be called upon to repay the amount paid by the 
plaintiffs for advance freight and insurance, As 
to the insurance, there is most clearly no principle 
on which the underwriters of cargo—who are, of 
course, the real plaintiffs in the case—can sue for 
the payment for the second time of premiums 
which they have alrendy received once. The 
main point, however, is as to the four-fifths 
of the freight paid in advance. Now, this is an 
action by charterers against shipowners for the 
breach of a contract, and the clear words of the 
contract sued upon are to the effect that four- 
fifths of the freighs are to be paid by the char- 
terer to the shipowner whether the steamer is 
“lost or not lost.” The words “steamer lost or 
not lost” must be held to have some meaning, 
and it was clearly the intention of the parties 
that they should have some meaning; but if, the 
steamer having been lost, it is to be held that the 
charterer is entitled to recover the advanced 
freight back from the shipowner, no meaning 
whatever is given to these words, and they might 
just as well have been omitted from the charter- 
party. It is submitted that this amount, although 
spoken of as freight to be advanced, is really 
money paid as consideration for receiving the 
goods on board and entering into an undertaking 
to carry them (Kirchner v. Venus, 12 Moo. P. C. 
361) and never acquired the legal character of 
freight. 


Barnes in reply.—The measure of damage is 
the loss we have sustained by not having our 
goods delivered to us at Bombay, and the value of 
& cargo at its point of destination, obviously 
includes the premium paid for its insurance on 
the voyage thither. This is clearly laid down 
in Arnould on Insurance, vol. 1, 4th edit. 
p. 304; Sth edit. p. 322, where it is said that: 
“With regard to goods, the long-established 
rule in this country is that their value for 
the purposes of insurance, when mot fixed 
by the policy, is the amount of the prime cost, 
together with the charges of shipping them on 
board, stamp duty, and broker’s commission for 
effecting the policy; the whole covered with the 
premium and insurance on the premium: (Usher 
v. Noble, 12 East, 646; Tuite v. The Royal 
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Exchange Company, 1 Park on Insurance, 8th 
edit. 224, 225.) The words * steamer lost or not 
lost,” mean “lost or not lost by the act of God, the 
Queen's enemies, restraint of princes, and the 
dangers and accidents of the Seas, rivers, and 
navigation,” and cannot be extended to cover & 
loss which has been found to be caused by their 
own negligence. According to the contention of 
the defendant, the clause would have applied if 
he had deliberately blown up the ship, and the 
construction, is, therefore, wholly unreasonable, 
The true and only test is the value of the cargo 
ai Bombay, which is clearly enhanced by the 
payment of four-fifths of the freight, and the 
plaintiffs are, therefore, entitled to recover. 
ENMAN, J.—I am of opinion that the plaintiffs 
are entitled to recover the whole of the amount 
claimed by them. I think that in this case we 
must look at the contract between the parties as 
contained in the charter-party and bills of lading, 
in which we find a stipulation in the following 
terms :—“ Four-fifths of the freight (calculated 
on the quantity shipped) to be advanced and paid 
in cash in one month from the Steamer's sailing 
from her last; port in Great Britain (stenmer lost 
or not lost).” "These being the words of the bar- 
gan, M is contended on behalf of the defendant 
that the money paid in pursuance of this clause 
is paid, not as freight, but as consideration for 
taking the goods on board. Now, what is there 
to support ihis contention ? I am unable to see 
anything, and, in my opinion, there is nothing to 
show that the real bargain was other than what 
1b 18 expressed to be in the charter-party, namely, 
that the money should be paid as freight. Then, 
this advance freight having been paid by the 
plaintifs to the defendant, the steamer was 
actually lost through the negligence of the defen- 
dant or his Servants, and the question arises, 
What was the loss thereby entailed on the plain- 
im I think that the freight, in so far as it 
had been paid by the plaintiffe, was clearly a part 
Of their loss, and that they ought to recover it 
from tue defendant. As to the insurance, I was 
at first impressed by the argument of the learned 
counsel for the defendant, that the underwriters 
having already received the premiums once could 
not rightly sue for them again ; but, on considera- 
tion, it appears to me that the contrary con- 
tention is correct, that what we ought to 
Consider in this matter is the commerciul value 
of the goods at the port of arrival, and if the 
ship had arrived, the price which would have been 
obtained for it at Bombay would have included all 
the reasonable expenses of taking it thither from 
» mercantile point of view, including, of course, 
insurance. There is, inmy opinion, no force in the 
argument that the money paid is paid in considera- 
tion of the cargo being taken on board, and not 
freight in its strictest senso. The shipowner merely 
Stipulates that when the cargo is well started on 
108 voyage he shall be paid a certain amount of 
freight so that he may not be out of pocket as to 
all the expenses of carrying the cargo until the 
conclusion of the voyage, but, on the contrary, 
ave money in hand for the payment of his 
disbursements. I think it is equally clear 
that the premium of insurance is one of the 
things which ought properly to be taken into 
Consideration in ascertaining that value. The 
case of Kirchner v. Venus (12 Moo. P.C. 361) 
was cited in the course of the argument on the 
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first point, but I do not think that that case 
affects the case before us, turning as it does on 
the peculiar terms of the contract between the 
parties there. Here I think we must look at the 
substance of the bargain between the parties, and 
at that alone. For these reasons I am of opinion 
that judgment must be entered for the plaintiffs 
for the full amount claimed. 


Judgment for the plaintiffs. 


Solicitors for the plaintiffs, Waltons, Bubb and 
Walton. 
^ Solicitors for the defendant, W. A. Crump and 
on. 


July 31, Aug. 3 and 6, 1885. 
(Before Lord Corxniper. C.J. and Fry, L.J.) 


Tue MocunL Steamsure Company LIMITED v. 
McGrzcor, Gow, AND Co. AND OTHERS. (a) 


Conspiracy—Restraint of 'Trade— Combination of 
shipowners—Circulars—Interim injunction. 
The defendant shipowners had combined together, 
and their agenis in China had. issued circulars 
there to the effect that exporters in China who 
confined their shipments of goods to vessels owned 
by the combined lines should be allowed a rebate 
payable half-yearly, on the freight charged. Any 
shipment at any port in China. by an outside 
steamer to exclude the shipper of such shipment 
from participating in the return during the whole 
siz-monthly period within which it had been 

made. 

The plaintifs, on the ground that such combination 
was œ conspiracy entered into with the object 
of ruining them (the plaintiffs), and of driving 
away competition, applied for an interim injunc- 
tion to restrain the defendants from continuing 
to issue these circulars, and from otherwise acting 
in restraint of trade. 

Held, that, as the plaintiffs had not shown that the 
refusal of this application would result in irrepar- 
able injury to them, and as they might recover 
ample compensation in damages if they succeeded 
at the trial, and the cause of action being doubt- 
ful, this was not a case in which the court would 
grant an interim injunction. 

Held, that such combination, if proved according to 
the plaintiffs’ contention, would be a conspiracy 
within the principle laid down in Rex. v. Eccles, 
(1 Leach C. O. 974). 

Tus was an application for an interim injunction 
which had been referred by Day, J. at chambers 
to the Divisional Court, tbat the defendants 
might be restrained, until the trial of the action, 
from publishing certain circulars. and from acting 
in any way so as to prevent shippers of goods 
from shipping goods in China by the plaintiffs’ 
vessels, and from acting so as to prevent the said 
vessels loading in China at proper freights and 
upon fair and proper terms, and that the defen- 
dants might be ordered to withdraw any of the 
said circulars already circulated. 

The plaintiff company was incorporated in 1883 
for the purpose of acquiring shares in certain 
steamships known as the Sikh, Afghan, Pathan, 
and Ghazee, which trade between Chinese and 
Australian ports and London. The defendants 
McGregor, Gow, and Co., T. Skinner and Co., 
D. J. Jenkins and Co., the Peninsular and Oriental 


(a) Reported by F, A, CRAILSHEIM, Esq., Barrister-at-Law. 


Steam Navigation Company, the Ocean Steam- 
ship Company, and William Thomson and Co., 
wero firms competing with the plaintiffs, and 
owned numerous vessels trading in the same seas. 

The defendants in 1879, in combination with 
other shipowners, formed a ring or “ conference ”’ 
(as it is known in the shipping trade), and offered 
to allow to such shippers of cargo as were willing 
to confine their shipments of goods exclusively to 
“conference steamers” a rebate of 5 per cent. 
upon the freights charged. The plaintiffs alleged 
that by reason of such combination and con- 
spiracy they (the plaintiffs) were prevented from 
obtaining cargoes for their vessels, and that 
shippers had been and were thereby coerced and 
induced to forbear from shipping cargoes by 
steamers belonging to the plaintifis. Further, 
that the defendants, with intent to injure the 
plaintiffs, had agreed to refuse and had refused 
to accept cargoes from shippers at Chinese ports 
without an undertaking by the shippers not to 
ship any cargoes by “non-conference steamers.” 

The plaintiffs’ claim was for damages for con- 
spiracy, and an injunction. The circulars in 
respect of which the plaintiffs were now seeking 
an interim injunction were addressed to shippers at 
the Chinese ports, and signed by the defendants’ 
agents in China, and ran as follows : 

Shanghai, May 10, 1884. 

Dear Sirs,--To those exporters who confine their ship- 
ments of tea and general cargo from China to Kurope 
(not including the Mediterranean and Black Sea ports) 
to the Peninsular and Oriental Steam Navigation Com- 
pany, Ocean Steamship Company, McGregor, Gow, and 
Co., Glen, Castle, Shire, and Ben lines, and to the steam- 
ships Oopack and Ningchow, we shall be happy to allow 
a rebate of 5 per cent on the freight charged. Exporters 
claiming the returns will be required to sign a declara- 
tion that they have not made nor been interested in any 
shipments of tea or general cargo to Europe (excepting 
the ports above named) by other than the said lines. Ship- 
ments by the steamships Albany, Pathan, and Ghazee, 
on their present voyages from Hankow, will not prejudice 
claims for returns. Each line to be responsible for ita 
own returns only, which will be payable half yearly, 
commencing Oct. 30 next. Shipments by an outside 
steamer at any of the ports in China or at Hong Kong 
will exclude the firm making such shipments from parti- 
cipation in the return during the whole six-monthly 
period within which they have been made, even though 
other branches may have given entire support to the 
above lines. The foregoing agreement on our part to be 
in force from present date till April 30, 1886. We 


are, &c. 
Shanghai, May 11, 1885. 

Dear Sirs,—Referring to our circular dated May 10, 
1884, we beg to remind you that shipments for London 
by the steamships Pathan, Afghan,and Aberdeen, or by 
other non-conference steamers at any of the ports in 
China or at Hong Kong, will exclude the firm making 
such shipments from participation in the return during 
the whole six-monthly period in which they have been 
made, even although the firm elsewhere may have given 
exclusive support to the conference lines. Weare, &c. 

Sir Henry James, Q.C., Sir Farrer Herschell 
Q.C., Crump, Q.C., and J. Gorell Barnes for the 
plaintiffs —This is a case in which the plaintiffs 
are entitled to an interim injunction to restrain 
the action of the defendants. The facts are not 
in dispute, and such a combination as has been 
effected clearly amounts to an illegal conspiracy 
on the part of the defendants to oust all opposi- 
tion to the conference lines, and to drive away 
competition. Such action is in the restraint of trade 
and against public interest, and therefore against 
the policy of the law and illegal. ‘It might, in 
fact, be described as a case of “ boycotting,” of 
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the worst sort. This is not the case of an indi- 
vidual contracting for exclusive dealing, but a 
combination of tradesmen to prevent trading 
with others, and an attempt to create a monopoly. 
By the rules laid down by the conference the 
penalty of losing the whole six-monthly rebate is 
to be incurred by the shipper of a cargo, even of 
the smallest value, if shipped by a non-conference 
steamer, and that whether any of the defendants 
Ships are at the time of the shipment in the port 
or not. The result of such forfeiture of the 
whole six-monthly rebate is that the penalty 
incurred is greatly in excess of the benefit which 
would have acorued to the defendants if the 
freight had been earned by them. Anaction for con- 
Spiracy can be founded if a combination is shown 
to exist either for the purpose of arriving a& an 
unlawful end, or at a lawful end by unlawful 
Ineans; as soon as there is a combination to 
arrive at an unlawful end every step taken with 
a view to arriving at such end becomes itself 
unlawful : 
Reg v. Parnell, 14 Cox C. C. 508. 
The combination here consists of certain carriers 
who have powerful means at their disposal of 
carrying on trade, in respect of which there is 
competition. That competition they are anxious 
to drive away, for they can afford to make the 
rebate when they have obtained the exclusive 
control of the market, unhampered by opposition, 
Such a combination for the purpose of creating a 
monopoly is clearly illegal. It is unlawful by 
molestation to endeavour to deter or influence 
any person in the employment of his industry, 
talent, or capital in any lawful manner: 
Reg v. Druitt, 10 Cox, C. C. 592. 


The court will interfere where there is 8 combina- 
tion to prevent an individual from carrying on 
his trade, or to render it more difficult for him to 
carry on his trade : 

Gregory v. The Duke of Brunswick, 6 M. & G. 205. 


In many cases an agreement to do a certain thing 
has been considered as tbe subject of an indict- 
ment for a conspiracy, though the same act if 
done separately by each individual without nny 
agreement among themselves would not have been 
illegal : 


Reg v. Mawbey, 6 Term Rep. 619, 636. 


A combination of this sort is illegal as tending 
directly to impede and interfere with the free 
course of trade (Hilton v. Eckersley, 6 E. & B. 47), 
and therefore the court ought to grant the injunc- 
tion prayed for. 


Horace Davey, Q.C., Finlay, Q.C., and Pollard, 
for the defendants.—This is not a case in which 
the court will grant an interim injunction. The 
alleged cause of action is a complete novelty. 
There is no precedent in which an injunction has 
been granted to restrain a conspiracy, which is an 
offence indictable at common law, nor is there any 
evidence of malice, which is of the essence of an 
action of this description. It is for the plaintifis 
to show that there was a malicious intention on 
the part of the defendants of damaging the 
plaintiffs in their trade. The combination com- 
plained of was created in 1879, but the plaintiff 
company only came into existence in 1883, and 
the terms of the circulara applied, not to the 
plaintiffs! vessels only, but to all non-conference 


steamers. Counsel for the plaintiffs have con- i 


AND Co. AND oruzrs. [Q.B. Div. 
founded the result of the combination with its 
object. The intention of the defendants was, not 
to injure the plaintiffe’s trade, but to increase their 
own; the result might prove injurious to the 
Plaintiffs, but nevertheless the object of the 
defendants was to benefit themselves and per- 
fectly legal : 

Wickens v. Evans, 3 Y. & J. 318. 
This case does not come within the principle laid 
down by Lord Mansfield, C J. in Rez v. Eccles (1 
Leach ©. C. 274), where the alleged conspiracy 
scems to have been directed against an individual ; 
and, moreover, that case is overruled by Reg. v. 
Rowlands (17 Q. B. 671; 5 Cox C. O. 437), where 
Erie, J. laid down what seems to bea true and 
accurate statement of the law at the present time : 
" The law is clear that workmen have a right to 
combine for their own protection, and to obtain 
such wages as they choose to agree to demund. 
Bat 1 consider the Jaw to be clear so far only as 
while the purpose of the combination is to obtain 
a benefit for the parties who combine—a benefit 
which by law they can claim. I make that 
remark because a combination for the purpose of 
injuring another is a combination of a different 
nature directed persoually against the person to 
2e Injured ; and the Jaw, allowing them to combine 
lorthe purpose of obtaining a lawful benefit to 
themselves, gives no sanction to combinations 
which have for their immediate purpose the hurt 
of another.” An interim injunction ought not to 
be granted in a case where all the facts aro not 
fully before the court, where the cause of action, 
if any, is extremely doubtful and entirely novel, 
and where the damages are not even alleged to bo 
irreparable. If at the trial a good cause of action 
38 found to exist, damages will be recovered by the 
Plaintiffs, and it will then be in the power;of the 
Court also to grant an injunction. It has always 

en the practice in the Chancery Courts to refuse 

to grant injunctions to restrain criminal offences 
even if injurious to property : 

Clark v. Freeman, 11 Bear. 112; 

Prudential Assurance Company v. Knott, 31 L. T. 

Eep.N.8. 866; L. Rep. 10 Ch. 142; 
Fisher v, Apollinaris Company, 32 L. T. Rep. N.S. 
, 628; L. Éep. 10 Ch. 297. 

Since the Judicature Act there have been cases in 
which, after trial and where the legal right has 
been established, the Court of Chancery has 
granted an injunction to restrain the publication 
of a libel injurious to trade, and where the injury 
was clearly irreparable; but there are no cases itt 
which this has been done upon au interlovutory 
application: 

Thomas v. Williams, 43 L. T. Rep. N. 8. 91; 14 Ch. 

Div, 864. 

This court has power to issue an injunction to 
restrain a defendant from publishing of the plain- 
tiñ, to the injury of bis trade, matter which a 
Jury bave found to be libellous (Sazby v. Easter- 
brook, 3 ©. P. Div. 339), but not before a good 
Cause of action has been established. Moreover, 
before granting an injunction, the court must 
consider the balance of convenience and incon- 
venience, which in the present instance is vastly 
in favour of the defendants. In fact, to grant 
this injunction would be going far beyond any- 
thing ever yet done by the courts upon an inter- 
locutory proceeding. The forfeiture of the six- 
monthly rebate, consequent upon an infraction of 
the rules of the conference, is not in the nature of 
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a penalty, 
If the defendants secure the whole of the trade, 
they can afford to make a partial return to the 
shippers, otherwise not. That is a perfectly 
legitimate mode of securing to themselves the 
freights, They lose the right to the return unless 
they conform to the rules of the conference. 
The particular reason why the contract is made 
in that form is that there is a brisk season and a 
dull season in the Chinese shipping trade, and the 
defendants’ vessels run all the year round for 
goods and passengers, whereas the plaintiffs are 
primarily an Australian line, and run to China 
only during the teg season when trade is brisk. 
They also cited 

Rez v. Turner, 13 East, 228 ; 

Gregory v. Duke of Brunswick, 6 M. & G. 205; 3 

C. B. Rep. 481; 
Req. v. Druitt, 10 Cox C, C. 592. 


Sir Henry James, Q.C.in reply.—If the combi- 
nation is illegal and iu restraint of trade, tbat is 
sufficient evidence of malice. Lord Mansfield, 
C.J. lays down that the offence of conspiracy 
does not consist in doing the acts by which the 
mischief is effected, but in conspiring with a 
view to effect the intended mischief by any means. 
‘he illegal combination is the gist of the offence: 

Rex v. Eccles, 1 Leach C. C. 274. 
Cur. 


Lord Coueripex, C.J., after mentioning that 
Fry, L.J. concurred in the judgment he was about 
to deliver, stated the facts of the case as alleged 
by the plaintiffs, and continued substantially as 
follows:—The plaintiffs contend that this is a 
conspiracy to exclude their ships from the 
China market, and that it is against public policy, 
inasmuch as it is an undue interference with 
trade. Assuming that the plaintiffs could 
establish what they allege to be their case, and 
that there was a conspiracy against them on the 
part of the defendants—for such it would be, and 
it is certainly conceivable that such a conspiracy 
as this might be proved in point of fact—I enter- 
tain no doubt that, if the combination could be 
made out to be not a mere honest endeavour to 
support the defendants’ trade, but really a device 
to ruin tho plaintiffs trade, an indictment for 
conspiracy and therefore an action would lie, 
and it would come within the principle laid 
down by Lord Mansfield in Rex v. Eccles (1 
Leach C. C. 274). That ease is as good law now 
as when Lord Mansfield decided it, though one 
illustration which he gave in itis no doubt open 
to argument, and has been unfavourably com- 
mented upon. Still it is good law in principle. 
This cage seems also to be within the principle of 
conspiracy given by Tindal, C.J. in O'Connell v. 
The Queen (11 Cl. & F. 155.) If the law has been 
correctly laid down by Lord Fitzgerald in Reg. v. 
Parnell (14 Cox C. C. 508). and 1 do not mean to 
express any doubt whatever upon the point, an 
indictment would lie in a case of a conspiracy to 
“boycott” a person, and therefore an action 
may lie bere. I find it difficult to distinguish 
the facts in this case, if true, from the general 
outline of the facts in the case before Lord 
Fitzgerald. It is to be observed also that if 
the plaintiffs succeed in this action the damages 
may be exemplary, and such as may severely tax 
the resources of the conference owners. 

But then, admitting for the purposes of this 


adv. vult. 


as has been contended by the other side. | application the truth of all the facts as alleged 


by the plaintiffs, there arises the question as 
to whether the present case is one for an 
interlocutory or interim injunction. Fry, L.J., 
whose experience in this class of cases is far 
greater than my own, agrees with me that this is 
not 8 case for issuing an interlocutory injunction, 
because, although the cause of action is conceivably 
within the limits of legal ides, yet it is, in point 
of fact, a very difficult case for the plaintiffs to 
establish. The defendants, while admitting the 
issue of the circular, by their affidavits put a 
totally different complexion on the case, and 
advance one which is at least plausible and one 
which they may induce a jury to believe. They 
say that the forfeiture of the rebate by shippers 
who do not deal exclusively with the conference 
steamers is not an exaggerated penalty; it is not 
more than they have a perfect right to do, and 
give out that they will do, in the fair protection 
of their trade. It will be for a jury to decide 
which of the two contentions has been made ont 
in fact; it is a matter entirely for proof by evidence 
and by examination of witnesses. Therefore, the 
matter being very donbtful, it would be a strong 
thing for this court to anticipate the decision of 
so doubtful a matter by issuing an interim 
injunction. Again, the fact that if the plain- 
tiffs are right in their contention, full com- 
pensation is capable of being made to them 
in damages, is almost in itself a sufficient reason 
for not granting the injunction. If they succeed 
I have no doubt they will and ought to get very 
substantial damages. I understand that that is 
of itself a reason for not issuing an injunction 
prior to the trial of the action. 

Further, it does not appear to me that the 
plaintiffs will suffer anything in the nature of 
irreparable injury. They may suffer; it may be 
that they will hare a difficulty in carrying on 
their China trade, but such damage differs from 
injury called irreparable, for which compensation 
in damages would be no redresss. It is in cases of 
irreparable injury that an interim injunction 
issues. But the injury here is obviously not of 
that character. There are also other circum- 
stances in this case which appear to me to disg- 
entitle the plaintiffs to tbe interim injunction 
for which they ask; for instance, the state of 
things complained of existed since 1879, whereas 
the plaintiff company was not incorporated 
till 1883. To usean analogy derived from another 
branch of the law, the plaintiffs came to the 
nuisance. Again, tbe plaintiffs are primarily 
an Australian company, and there has also 
been delay in making this application. ‘The 
plaintiffs have not put forward any grounds 
upon which tbe courts have granted an injunction 
before the trial of the action. It is admitted, 
also, that this is a novel application, and the 
absence of anything like authority makes us 
consider this case far too doubtful to justify us in 
issuing the interim injunction asked for. 

Application dismissed with costs. 


Solicitors for the plaintiffs, Gellatly, Son, and 
Warton. 

Solicitors for the defendants, Freshfields ard 
Williams. 
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PROBATE, DIVORCE, AND ADMIRALTY | kept on her course. 


DIVISION. 
ADMIRALTY BUSINESS. 
Aug. 8, 1884; May 2 and 4, 1885. 


(Before Sir James Hannen assisted by Triniry 
Masters.) 


Tug Storwcocx. (a) 
and tow—Joint tortfeasors— 

Measure of damages. 

The schooner J. M. S. having come into collision 
with a tug and her tow, a damage action in rem 
was instituted by the owners of the schooner 
against the tug to recover all the damages 
occasioned by the collision. Subsequently to the 


Collision— Tug 


collision the plaintiffs received from the owners of 


the tow a sum of money, described in an agreement 
entered into between these parties “ as an advance 
on account of the damages to be recovered from 
the owners of the tug.” ` By the agreement it was 
agreed that the owners of the tow should give 
the plaintiffs all information and assistance 
necessary to bring the action toa successful issue ; 
that if the schooner and the tug should both be 
held to blame, the plaintiffs should repay any sum 
by which the money already paid exceeded. the 
moiety of damages ~ecoverable against the tug; 
and that, as a basis of the arrangement, it was 
understood that the schooner should be found 
blameless for the collision. 

The Court, having found the tug alone to blame, 
held that the above payment was not such a pay- 
ment by the tow in satisfaction of the damages 
occasioned by the collision as amounted to a 
settlement in discharge of the action, and was 
consequently no bar to the action, and that, 
notwithstanding the advance paid by the tow, the 
plaintiffs were entitled to recover from the defen- 
dants all the damages occasioned by the collision. 

It is not the duty of those in charge of a tow which 
is being towed with a long scope of hawser by night 
at sea to direct the movements of the tug—the 
circumstances being different to towing by day in 
a river. 


Tuis was a collision action in rem instituted by 
the owners of the schooner J. M. Stevens against 
the steamtug Stormcock in respect of a double 
collision between herself and the Stormcock and 
between herself and the ship Earl of Beaconsfield, 
which was in tow of the Stormcock. 

The collision occurred in the Firth of Clyde on 
the 6th March 1884. 

The facts alleged on behalf of the plaintiffs 
were as follows :—Tnhe J. M. Stevens, a schooner of 
141 tons net, was on March 6, 1884, at about 
4a.m.,in the Firth of Clyde, on a voyage from 
Ardrossan to Dublin, laden with a cargo of coal. 
There was & light breeze from about S.W. by S. 
The weather was fine, und the J. M. Stevens was 
proceeding under all sail close-hauled on the 
port tack, heading about W. by N. Her side 
lights were duly exhibited and burning brightly, 
and a good look-out was being kept. In these 
circumstances the masthead and towing lights of 
a steam-tug, which proved to be the Síormcock 
towing the dismasted iron ship Earl of Beacons- 
field, was seen from four to five points on the 
port bow of the J. M. Stevens, and from two 
to three miles distant. The J. M. Stevens was 


(a) Reported by J. P. AsPINALL and BUTLER ASPINALL, Esqra, 
Barristers-at-Law. 


THE Stormcock. 


Shortly afterwards the green 
light of the Stormcock came inte sight, and the tug 
and her tow approached the J. M. Stevens on her 
port bow until they caused danger of collision. 
The Stormcock was loudly hailed to keep clear, but 
she came on at a considerable speed and with ber 
stem struck the bowsprit and port bow of the 
J. M. Stevens and carried away the bowsprit, and 
almost immediately afterwards the Earl of 
Beaconsfield with her stem struck the J. M. Stevens 
on the port quarter. The J. M. Stevens shortly 
afferwards sank. 


The facts alleged on behalf of tho defendants 
were as follows:—T'he Stormcock, a steam-tug of 
134 tons net, was on March 6, 1884, towing the 
ship Earl of Beaconsfield, from Waterford towards 
Glasgow. Shortly before 4.45 a.m., the Storm- 
cock and her tow were in the Firth of Clyde, 
between Pladda and Holy Islands, proceeding at 
about the rate of eight knots au hour, and steering 
N.N.E. The tug had her regulation lights 
duly exhibited, and a good look-out was being 
kept on board of her. The Earl of Beaconsfield 
had her regulation lights burning brightly, and 
she was towing astern of the Stormcock. with a 
scope of about 120 fathoms of hawser. In these 
circumstances the red light of the J. M. Stevens 
came suddenly into view about 250 yards off, and 
about three points on the starboard bow of the 
Stormcock, whereupon the helm of the Stormcock 
was put hard-a-port, her engines were stopped, 
and the Earl of Beaconsfield was loudly hailed to 
port her helm. Tho engines of the Slormcock 
were then reversed full speed astern, and hor 
helm steadied and starboarded, and she was 
brought into a position to have passed clear under 
the stern of the J. M. Stevens. If the Harl of 
Beaconsfield had duly ported her helm upon being 
hailed, hoth vessels would have gone clear, but 
the Harl of Beaconsfield improperly neglected to 
port her holm, and forging ahead caused danger 
of collision with the Stormcock, and the Stormcock 
was in consequence compelled to set on her 
engines full speed ahead, thereby throwing her- 
self across the bows of the J. M. Stevens, carrying 
away the jibboom aud bowsprit of that vessel. 


The defendants, in their defence, further alleged 
as follows: 


5. The defendants admit their liability for the collision 
between the Stormcock and the J. M. Stevens, but they 
Say thatthe sinking and loss of tho J. M. Stevens and 
everything on board of her was not occasioned thereby, 
but was caused solely by the collision between the Earl 
of Beaconsfield and the J. M. Stevens, and that such 
last-mentioned collision was wholly caused, or was con- 
tributed to by the negligence of the Earl of Beaconsfield 
and those on board of her. 

7. Alternatively the defendanta say that if the loss of 
the J. M. Stevens and everything on board of her was 
caused or contributed to by the negligence of those on 
board the Stormeock (which is not admitted), the owners 
of the Karl of Beaconsfield have paid to the plaintiffa, or 
have agreed to pay to the plaintiffs, certain sums of 
money in respect of the damages sustained by the 
plaintiffs in tho said collision and claimed by them 
1n this action, and that the plaintiffs have accepted 
the same in full satisfaction and discharge of the tres- 
pues complained of and the damages claimed in thia 
action. 

8. The defendants further say that by the agreement 
under which the owners of the Harl of Beaconsfield have 
paid or have agreed to pay to the plaintiffs the said sum 
of money as agreed, it was, after the said collision 
and before this action was brought, agreed between the 


plaintiffs and the owners of the Kari of Beaconsfield, 
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that the plaintifs should instruct Messrs. Thomas | then struck the J. M. Stevens on the port quarter 


Cooper and Co., who were and now are acting as solici- 
tors to the owners of the Earl of Beaconsfield and their 
underwriters in respect of the matters arising out of the 
said collision, to bring an action in the plaintiffs’ names 
against the Stormcock, and that the plaintiffs should 
give them all information and assistance which they 
might require to bring the said action to a successful 
issue, and that the plaintiffs should not be liable for 
any costs whatever, and that any amount recovered from 
the Stormcock beyond the sum of money paid or to be 
paid under the said agreement to the plaintiffs should 
be paid over to the plaintiffs, and that if the J. M. 
Stevens and the Stormcock should both be found to 
blame for the collision the plaintiffs should repay any 
sum by which the sum of money paid to them under the 
said agreement exceeds the moiety of their damages 
recoverable against the Stormcock. The defendants say 
that in pursuance of the said agreement this action was 
brought by the said Messrs. Thomas Cooper and Co. in 
ihe names of the plaintiffs, but on behalf of the owners 
of the Earl of Beaconsfield, and toenable the said ownera 
of the Earl of Beaconsfield to recover from the defendants 
the sum so paid or to be paid to the plaintiffs. 


The plaintiffs, by their reply, joined issue and 
alleged alternatively as to paragraph 8 of the 
statement of claim that i& was bad in law and 
showed no answer to the action. 

The agreement referred to in the statement of 
defence was contained in 8 receipt and a memo- 
randum, which were as follows : 


Received of Messrs, Thomas Cooper and Co. the sum 
of six hundred and fifty pounds as an advance on 
account of the damages to be recovered from the owner 
of the tug Stormcock by the owners of the schooner 
J. M. Stevens, and of her cargo and freight, and her 
master and crew’s effects, in respect of tho loss of the 
said schooner, her cargo and froight, and master and 
crew’s effocts, by collision with the Stormcock. It is 
agreod that tho said parties willinstruct Messrs. Thomas 
Cooper and Co. to bring an action in their name against 
the Stormcock and her owners, and will give them all 
information and assistance which they may require to 
bring the action to a successful issue, but they are not 
to be liable for any costs whatever. Any amount 
recovered from the Stormcock beyond the sum of 6502. 
to be paid over to the owners of the J. M. Stevens. If 
both the J, M. Stevens and Stormcock are found to blame 
for the collision, the owners of the J. M. Stevens, her 
cargo and freight and master and crew, are to repay any 
sum by which the above 6501. exceeds the moiety of their 
damages recoverable against the Stormcock. 

If the action against the Stormcock fails for any cause 
but default on the part of the J. M. Stevens, the owner 
of the Earl of Beaconsfield to pay any further sum to 
which the damage sustained by the loss of the J. M. 
Stevens, her cargo, freight, and master and crew’s effects, 
may amount assessed in the usual way in such cases in 
the Court of Session or by the sheriff, with interest from 
the collision at 4 per cent. per annum. If the action 
against the Stormcock succeeds, the owners of the J. M. 
Stevens to pay a sum not exoseding ten pounds in full 
for all extra costs between solicitor and client. It is 
understood as a basis of the arrangement that the J. M. 
Stevens will prove that she bad her lights burning and 
kept her course before the collision until it was 
inevitable. The Scotch costs to be paid by the Earl of 
Beaconsfield, R. and S. Neill (Scotch solicitors acting 
on behalf of tho owners of the J. M. Stevens) to be 
allowed usual agency on the action here if successful. 
In case the Stormcock or her owners be freed from 
liability and should take any proceedings against the 
J. M. Stevens or her owners for damages, the owners of 
the Earl of Beaconsfield indemnify the J. M. Stevens and 
her owners against all dumages and costs under such 
action, provided the J. M. Stevens had her lights up and 
kept her course. 


The witnesses called on behalf of the plaintiffs 
alleged that the Stormcock with her stem and 
starboard bow struck the J. M. Stevens on her 
port bow close to the stem, carrying away the 


within 20 feet of her stern; and that the J. M. 
Stevens sank head foremost owing to the blow 
given by the Stormcock. 

The witnesses called on behalf of the defendants 
alleged that the Sformcock struck the J. M. 
Stevens a slanting blow with her starboard bow 
on her jibbaom and bowsprit, and that the Harl 
of Beaconsfield struck the J. M. Stevens on the 
port quarter stem on. The mate of the Sformcock 
stated that after the collision he went in a boat 
to the J. If. Stevens and found a large hole in her 
port quarter. 


Sir W. Phillimore (with him JBucknill) for 
the plaintiffs.—On the evidence it is submitted 
that the sinking of the J. M. Stevens was solely 
due to the collision with the Stormcock. In order 
that the defendants should escape liability they 
must prove either that the death-blow was not 
directly given by the Stormcock, or indirectly 
caused by the negligence of those in charge of the 
Stormcock. The agreement between the owners 
of the Har! of Beaconsfield and the owners of the 
J. M. Stevens is no bar to this action, it being con- 
ditional upon the J. M. Stevens being found blame- 
Jess for the collision. Moreover, the 650l. is 
stated to be an advance, and is therefore not a 
paymen5 in accord and satisfaction of the plain- 
tiffs' claim. 

Cohen, Q.C. and Aspinall for the defendants.— 
It is admitted that, if the Stormcock sank the 
J. M. Stevens, the owners of the Stormcock are 
liable for the damagos suffered by the plaintiffs 
in excess of the 6500. already.paid by the owners 
of the Earl of Beaconsfield, but for no more. Had 
the Earl of Beaconsfield been keeping a proper 
look-out, she would have ported before the colli- 
sion, and not have caused the Stormcock to go 
across the bows of the J. M. Stevens. Even 
assuming the Stormcock to be in fault, the Earl of 
Beaconefield is also in fault, and was actually the 
cause of the sinking of the J. M. Stevens. If so, 
the tug and tow are joint tort-feasors. The 
plaintiffs are seeking in this action to recover all 
the damages occasioned by the collision, irrespec- 
tive of the fact that they have been paid 650l. 
This action is therefore brought for the benefit of 
the Karl of Beaconsfield, a joint tort-feasor with 
the Stormcock, between whom there can be no 
contribution : 

Merryweather v. Nizon, 8 T. R. 186; 
Addison on Torts, p. 85. 
Although the 6500. is stated to be an advance, it 
is believed that the damages sustained by the 
plaintiffs do not exceed that sum. If so, it isa 
payment in full satisfaction of the plaintiffs 
claim, who therefore can have no right of action 
against the Stormcock. The tug is the servant of 
the tow, and inasmuch as the plaintiffs bave re- 
ecived satisfaction from the tow, they cannct re- 
cover againsb the servant: 
Brinsmead v. Harrison, L. Rep. 7 C. P. 547; 27 L. 
T. Rep. N. S. 99; 
Wright v. The London General Omnibus Company, 
2 Q. B. Div. 271; 36 L. T. Rep. N. S. 590; 
Thurman v. Wild, 11 Ad & Ell. 453; 
Priestly v. Ferney, 3 H. of L. 957. 
Sir W. Phillimore in reply. 


Sir James Hannen.—In this case the steam-tug 
Stormcock had in tow & large vessel, the Earl of 


forecastle head; that the Earl of Beaconsfield | Beaconsfield, when the Stormcock and the Earl of 
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Beaconsfield both came into collision with the 
schooner J. M. Stevens. The Stormcock was 
towing the Earl of Beaconsfield with a scope of 
120 to 150 fathoms of bawser. It has scarcely 
been argued that the J. M. Stevens was to blame, 
although the witnesses of the Stormcock did 
feebly put forward a suggestion that the reason 
why they did not see the J. M. Stevens was that 
she had no lights. It has, however, been shown 
that the J. M. Stevens had lights, and I think no 
blame can be imputed to her. I think, however, 
that there was a bad look-out on the Stormcock, 
and I think that the collision between the tug and 
the J. M. Stevens arose from that bad look-out. I 
am advised that the blow which the Stormcock 
delivered to the J. M. Stevens was in all próba- 
bility sufficient to have caused the schooner to 
sink, even if she had not come into collision with 
the Harl of Beaconsfield. The evidence points to 
this, not merely that the bowsprit of the J. M. 
Stevens was torn away by the tug, but that her 
whole forecastle was torn away. Such a blow 
would be calculated to be a blow sufficient to sink 
the vessel. Be that as it may, we are all clearly 
of opinion that the subsequent collision between 
the Earl of Beaconsfield and the J. M. Stevens was 
brought about solely by the negligence of those 
on board the Stormeock. The collision occurred 
at night at sea, and I am advised by the Trinity 
Brethren that that creates a wholly different 
state of affairs to ordinary towing by day ina 
river where those on the tow are able to direct 
the movements of the tug. That is very different 
from the present circumstances. A tug which is 
towing at night with 120 fathoms of hawser is 
not capable of being directed by those on the tow 
with that speed and rapidity which is possible in 
a river. It is the view of my assessors that it 
is not to be expected under the circumstances 
that the tow could control the movements of the 
tug 80 as to prevent a collision of this kind. The 
tow would have a right to suppose that the tug 
which was so far in advance would take the 
necessary precautions to avoid collision with an 
approaching vessel. Therefore there was no 
negligence on the part of those on board the 
Earl of Beaconsfield in not giving directions to 
the tug to take a different course to that which 
she adopted. I should observe that the allega- 
tions of negligence on the part of the Earl of 
Beaconsfield, put forward by the Stormcock, have 
fluctuated very much on the pleadings and 
evidence. It was suggested at first, in the state- 
ment before the Receiver of Wreck, that the 
collision arose from the Earl of Beaconsfield not 
having ported in time. There is, however, no 
evidence which satisfies me that she did not port 
when called upon to do so. I have already dealt 
with the other suggestion, that if those on the 
tug were in fault in not seeing the J. M. Stevens, 
those on the tow were equally in fault. I there- 
fore come to the conclusion that the Stormcock 
was to blame. 

That conclusion gives rise to the consideration 
of the defence put forward by the owners of the 
Stormcock. As to the liability of the tow, it seems 
to bave been admitted by both the learned 
counsel that the tow was responsible for the 
negligence of the tug. I confess I have been 
somewhat astonished to find to what extent that 
principle has been carried by my learned prede- 
cessors. But for these decisions, apparently 


| based, according to Dr. Lushington, on considera- 


tions of expediency, that there should not be a 
divided command, I myself should have been 
inclined to think that the decisions of the 
American courts establish a rule more in con- 
formity with my own ideas of justice; that is, 
that the particular ciroumstances should be 
looked at in each case to see whether the tug or 
the tow, or both, are liable. But I accept the 
decisions of Dr. Lushington treating the tug as 
the agent or servant of the tow. However, 
although that has been held, it has also been held 
that the tug and tow are not so identified with 
one another that the tow cannot recover against 
the tug that which the tow has been obliged to 
pay as compensation for the negligence committed 
by the tug. Taking the view that I do of the 
facts of this case, it would follow that the Earl 
of Beaconsfield. would have been entitled to recover 
as against the tug for the damage which was 
done. In addition to the above facts which I have 
found, an agreement was entered into between 
the owners of the Earl of Beaconsfield and the 
owners of the J. M. Stevens, the effect of which 
was that the solicitors for the Earl of Beaconsfield 
had the control of the proceedings in the action 
brought by the J. M. Stevens against the Storm- 
cock tor the purpose of establishing that which 
has now been established, viz., that the Stormcock 
was to blame for the collision, In so doing there 
was nothing remarkable. The owners of the 
Harl of Beaconsfield had a direct interest in the 
action, and therefore said to the owners of the 
J. M. Stevens, “To you it does not matter whether 
we are to blame or the tug, because you will 
recover either aguinst us or the tug; therefore let 
us have the control of the proceedings.” In that 
I see nothing objectionable. The question is 
whether something more was not done. It is 
said that the owners of the Harl of Beaconsfield 
have discharged the liability of the Stormcock, 
and that, therefore, no right of action remains 
on the part of the J. M. Stevens against anybody. 
When, however, the documents constituting the 
agreement come to be examined, I am of opinion 
that they do not amount to that. The agreement 
runs thus: [The learned President then read the 
agreement.] It was contended that the words 
“6001. as an advance” show that this was to ba 
considered as an absolute payment; buton con- 
sideration I am of opinion that it was only a pro- 
visional payment, as though the parties had said, 
“ We must have some security." That might have 
been done by depositing a sum of money in a 
bank, but I find a passage in the agreement 
which seems to me to clearly establish that this 
was not a payment out and out. It is this: “ It 
is understood as a basis of the arrangement 
that the J. M. Stevens will prove that she had her 
lights burning and kept her course.” Here is a 
distinct statement that this is a payment on the 
assumption that the J. M. Stevens will be able to 
prove that she was not to blame. If it had 
been established that the J. M. Stevens was to 
blame, this money would bave been recoverable 
back. That being so, I come to the conclusion 
that this was nota satisfaction of the claim of the 
J. M. Stevens, and that therefore it does not stand 
in the way ot the J. M. Stevens recovering in this 
action, This arrangement could undoubtedly 
have been carried out by some other means ; 
because, if the money had been paid by the owners 
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of the Earl of Beaconsfield under compulsion of | 
law to the owners of the J. M. Stevens, they would 
upon the facts have been entitled to recover those 
damages over against the Stormcock, inasmuch as 
the necessity for paying the money had been 
occasioned by the S?ormcock's negligence. For 
these reasons [ am of opinion that the Stormcock 
is alone to blame, and that the defence has not 
been made out. 

Solicitors for 
Jackson. 

Solicitors for the defendants, Pritchard and 
Sons. 


the plaintiffs, Farlow and 


Tuesday, May 19, 1885. 
(Before Sir James HANNEN.) 


Carviyr Stxamsuir Company 
BARWICK AND OTHERS. 
Tux Raispy. (a) 

Salvage—Ship and cargo—Liability of owners— 
Average bond—Cosis—Higher scale—R. S. C. 
Order LXV., rr. 9, 10. 

Where salvage services are rendered to ship, freight, 
and cargo, the shipowners are not personally 
liable for the services to the cargo. 

Where salvage services are rendered to ship, freight, 
and cargo, there is no duty on the owners of the 
salved ship before delivering the cargo to take a 
bond from the consignees thereof securing payment | 
by the consignees to the salvors of salvage due in 
respect of the cargo. 

Salvage services were rendered by the steamship G. 
to the steamship R. and her cargo under the fol- 
lowing written agreement signed by boih the 
masters: “At my request, the captain of the 
steamship G. will tow my ship, the steamship Rè, 
to Bt. Nazaire, that being the nearest port for 
repairs. The matter of compensation to be left 
to arbitrators at home, to be appointed by the 
respective owners.” The It. was towed to St. 
Nazaire, and thence proceeded to Dunkirk, where 
her cargo was delivered to French consignees. A 
salvage action in rem was commenced in England 
against ship, freight, and cargo, but the plaintiffs 
not being able to procure the appearance of the 
cargo owners, salvage was awarded in respect of 
ship and freight only. In a salvage action in 
personam against the owners of the It. to recover 
salvage for the services rendered to the cargo: 

Held, that the defendanis were not liable under 
the agreement, and that there was no liability 
on shipowners to pay salvage for services to cargo. 

Costs on the higher scale will only be allowed under 
exceptional circumstances, and there were no such 
circumstances in this case. 


Tuis was a salvage action in personam instituted 
by the owners, master, and crew of the British 
steamship Gironde against the owners of the 
steamship Ivaisby to recover salvage for services 
rendered to the cargo laden on board the Raisby, 
or, in the alternative, for damages for breach of 
duty. 

‘I'he particulars of the services were as follows : 
—The steamship Gironde, of 461 tons net, was on 
Sept. 3, 1883, about twelve miles north of the 
Chaussóe de Sein Light, bound on a voyage from 
Cardiff to Bordeaux. In these circumstances the 


THE JOHN 
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(a) Reported by J. P. ASPINALL and BUTLER ASPINALL, Esqrs., 
Barristers-at-Law, 


steamship Raisby was sighted flying a signal of 
distress. The Gironde bore down upon the 
Raisby, when the following written agreement 
was entered into between the two masters: “ At 
my request the captain of the steamship Gironde, 
of Cardiff, will tow my ship, the steamship Raisby, 
of London, to St. Nazaire, that being the nearest 
port for repairs. The matter of compensation to 
be left to arbitrators at home to be appointed by 
the respective owners. Signed in duplicate by 
both masters.” The Raisby was a steamship of 
1502 tons net, bound on a voyage from Bombay 
to Dunkirk, and laden with a cargo of about 3650 
tons of grain and seed. The position of the Raisby 
was perilous. Her holds wore flooded, there was 
water in the engine-room, which had put out the 
fires, some of her sails had been carried away, 
and there was a current setting her in shore. At 
2.30 p.m. the Gironde began to tow, and after con- 
siderable difficulty and danger the Raisby was 
safely brought to an anchorage off St. Nazaire at 
7.80 a.m. on Sept. 5. 


The statement of claim, so far as is material, 
was as follows: 


5. The Raisby was partially repaired at St. Nazaire, 
and with her cargo on board was subsequently towed to 
Dunkirk, her port of discharge, and her cargo was then 
duly delivered by the defendants to the consignees 
thereof, from whom, and each of whom, the defendants 
took and received a bond or agreement, whereby the said 
consignees undertook to pay to the defendants the pro- 
portion due in respect of the said cargo of any sum or 
sums paid by or recovered against the defendants for 
and in respect of the said services, aud generally for and 
in respoct of general average and salvage. 

6. In the alternative, the plaintiffs allege that the 
said cargo was taken to Dunkirk and delivered as afore- 
said, and that it was the duty of the defendants to the 
plaintiffs, before and at the time of delivering the said 
cargo to the consignees thereof, to obtain and take from 
the said consignees, and each of them, a bond or agree- 
ment securing the payment by the said consignees and 
each of them, of any sum or sums due from them, and 
each of them and paid or recovered in respect of the 
ssid services, and generally for and in respect of general 
average and salvage upon the said cargo; and the 
plaintiffs allege that the defendants failed to perform 
the said duty, and to obtain and take the said bond or 
agreement, and thereby have prevented the plaintiffa 
from recovering against the said cargo the salvage due 
to them in respect of the said cargo. 

11. The said agreement to tow the Raisby was an 
agreement to render salvage sorvices for reward to the 
said ship and her cargo, and was entered into by the 
master of the Raisby as agent for the defendants, 


The defence, so far as is material, was as follows: 


4. As to paragraph five of the statement of claim, the 
detendants say that, before delivery of the cargo at Dun- 
kirk, the consignees thereof agreed to pay to the defen. 
dants such amount as might be adjudged by the laws in 
force in France (of which country the consignees of tho 
said cargo were subjects and in whioh country they were 
residing) to be payable by the said owners in respect of 
any general average contribution due by them as such 
owners. 

5. The defendants deny that there was any duty from 
them to the plaintiffs to obtain and take from the con- 
signees of the said cargo a bond or agreement securing 
the payment by them of any sum or sume of money in re- 
spect of general average and salvage upon the said cargo 
as alleged. Tha defendants also deny that they have, 
by the alleged breach of duty or otherwise, prevented 
the plaintiffs from recovering against the said cargo 
such salvage (if any) as is due to the plaintiffa in respect 
of the said cargo. 

9. The defendants deny that the master of tho Raisby 
was their agent to render them liable in this action, and 
they deny that there is anything due from them to the 
plaintiffa in respect of the raid services. à 
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At the hearing it appeared that on the 4th Oct. | owner having possession of the cargo, he had no 


1883 the plaintiffs commenced an action iw rem 
in England against ship, freight, and cargo, but 
in consequence of the plaintiffs being unable to 
procure the arrest of the cargo or the appearance 
of the cargo owners, the proceedings against the 
cargo were abandoned. In that action the plain- 
tiffs recovered 40001. na salvage in respect of the 
services rendered to the ship and freight. On 
Dec. 28, 1883, the plaintiffs commenced an action 
in the Tribunal de Commerce at Dunkirk for 
salvage to cargo against the consignees of the 
cargo, in which it was decided that no action would 
lie, because the proceedings had not been taken 
ngainst the owners of ship and cargo con- 
jointly, and because the master was not a party 
to the proceedings. The plaintiffs put in the 
defendants’ log, and called evidence in support of 
their statement of claim. 

The defendants called M. Dumont, a French 
advocate, who stated that the plaintiffs might 
have arrested the ship, freight, and cargo at 
Dunkirk or St. Nazaire, and retained the cargo 
until bail was given, or a court of competent 
jurisdiction had adjudicated upon the claim. 
A.M. Allibert proved that he, as representing the 
Raisby, drew up an average bond at Dunkirk in 
the usual French form providing that the adjust- 
ment should be in conformity with the law and 
jurisprudence of the Tribunal de Commerce at 
Dunkirk. 


Sir Waller Phillimore and J. P. Aspinall for the 
plaintiffs —The defendants are. liable under the 
agreement. Apart from the agreement there is 
a primary liability on the shipowner to pay 
salvage for services to the cargo. The effect of 
the decision in Anderson v. The Ocean Steamship 
Company (52 L. T. Rep. N. S. 441; 5 Asp. Mar. 
Law Cas. 401; 10 App. Cas. 107) is that a 
master may contract when ship and cargo are 
in peril so as to bind the cargo and the ship- 
owner, but he so contracts as agent for the 
shipowner, and qua third parties, the shipowner 
is primarily liabie. No injustice is done to the 
shipowner by so deciding, since he bas a remedy 
over against the cargo tor any salvage he may 
have to pay in respect of the cargo. In Akerblom v. 
Price (7 Q. B. Div. 129; 44 L. T. Rep. N. S. 837; 
4 Asp. Mar. Law Cas. 441) salvage in respect of 
cargo was primarily paid by the shipowner, who in 
that action sought to recover over against the cargo 
owner. The authority of the master as agent for 
the shipowner is sufficiently wide to enable bim to 
enter into an agreement, express or implied, 
rendering the shipowner liable for salvage in 
respect of the whole adventure: 

The Medina, 2P. Div. 5; 3 Aesp. Mar. Law Cas. 305; 
35 L. T. Rep. N. S. 779; 
The Alfred, 50 L. T. Rep. N. S.511; 5 Asp. Mar. 
Law Cas. 214; 
The Vandyck,5 Asp, Mar. Law Cas. 17; 47 L, T. 
Rep. N. S. 694. 
The words of the agreement are sufficient to im- 
pose this liability on the shipowner, and in con- 
struing the agreement it is to be remembered that 
the services to the cargo were beneficial to the 
shipowner, and it is to be presumed that this was 
present to the mind of the master on entering 
into the agreement. It is further contended that 
the defendants are liable in tort, because, owing to 
breach of duty on their part, we have been unable 
to proceed in rem against the cargo. The ship- 


right to part with it without securing to the 
plaintiffs the means of recovering salvage in 
respect of it: 


Crooks v. Allan, 5 Q. B. Div. 38; 4 Asp. Mar. Law 
Cas. 216; 41 L. T. Rep. N. S. 800. 


Webster, Q.C. and Myburgh, Q.C. (with them 
Bucknill) for the defendants.—The master has no 
authority to bind the owner for salvage to cargo. 
The fact that there is no trace of any such 
authority or of such primary liability on the 
shipowner in the books, is in itself strong evidence 
of the correctness of the defendants’ contention. 
Salvors have both a possessory and a maritime 
lien in respect of the res salved. ‘Their remedy 
is, therefore, against the res or its owner. In 
Anderson v. The Ocean Steamship Company and 
Akerblom v. Price the question was not 
whether tho shipowner was bound to pay 
salvage in respect of cargo, but whether, having 
done so, lie could recover it in general average 
against the cargo owner. The decisions of Dr. 
Lusbington in The Mary Pleasants (L Swa. 224) 
and in The Pyrenee (Br. & L. 189) distinctly lay 
it down that ship and cargo must each pay its 
own share of salvage, and that neither can be 
made liable for the salvage due from the other. 
Assuming tho master to have the necessary 
authority to bind the shipowner, he has not 
done so by this agreement. There is no mention 
in it of cargo. Tho only agreement is, that tho 
compensation is to be left to arbitrators. Tnero 
is no authority for saying that a shipowner is 
bound to take an average bond to protect salvors. 
Average bonds are taken for the protection of the 


| shipowner, to secure proper payments as between 


himself and the cargo owners. The case of 
Crooks v. Allan is not in point. In that 
case the shipowner was heid liable to cargo 
owners for omitting to take the necessary steps 
to secure payment of general average. "There tho 
cargo owner's only remedy lay in the shipowner 
procuring an adjustment of general average. In 
the present case the salvors have a possessory 
and a maritime lien, two most effective remedies. 
Moreover, it has been proved that the defendants 
did in fact take an average bond in the French 
form, and have, according to the decision in 
Simonds v. White (2 B. & C. 805), done all that is 
required of them. 


Sir W, Phillimore in reply.—The cases of The 
Mary Pleasants and The Pyrenee only decide that 
the ship itself is not liable tor salvage to the cargo. 
The plaintiffs are, however, not seeking to recover 
in rem against the Raisby, but personally against 
her owners. In the case of a canal boat carrying 
goods in inland waters, if she were to break 
down, and her owners or master were to employ 
persons to rescue the cargo, and provide another 
boat to carry it on, it is clear that the owners of 
the boat would have to pay all the cost of the 
rescue and of the forwarding, and equally clear 
that the master of the canal boat would have 


| authority to enter into the necessary contract, 


it being one of the incidents of his employ- 
ment. In the present case, the engagement 
of a vessel to render salvage services to ship 
and cargo is one of the ordinary incidents of 
the employment of the master of a seagoing 
vessel. 


Cur. adv. vult. 
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May 19.—Sir James Hannen.—The facts of | at all it would only have been by bringing an 


this case are as follows: The defendants’ 
steamship Raisby, on a voyage from Bombay to 
Dunkirk, when about twelve miles from the 
Chaussée de Sein Light being disabled, gave 
signals for assistance. The plaintiffs’ steamship 
Gironde went to her assistance, and the following 
document was signed by the two captains: “ At 
my request the captain of the steamship Gironde, 
of Cardiff, will tow my ship the steamship Jtaisby, 
of London, to St. Nazaire, that being the nearest 
port for repairs; the matter of compensation to 
be left to arbitrators at home to be appointed by 
the respective owners." The Gironde thercupon 
towed the Raisby to St. Nazaire, where she was 
sufficiontly repaired to proceed to Dunkirk, her 
port of destination. he cargo was delivered to 
the several French consignees at Dunkirk. After 


some ineffectual attempts to arrange a reference | 


the plaintiffs commenced an action in this 
division for salvage against the ship, freight, and 
cargo, but being unable to procure the appearance 
of the owners of tho cargo in those proceedings 
they were abandoned so far asit related to the 
cargo and its owners, and the action was con- 
tinued against the ship and freight and its owners 
alone. In that action a sum of 40001. was re- 
covered for salvage of ship and freight on an 
estimated value of 35,0001. While this action 
was proceeding the plaintiffs commenced an 
action in the French Tribunal de Commerce, at 
Dunkirk, for salvage of the cargo, in which they 
failed, and they now proceed in this action against 
the owners of the Itaisby personally to recover 
trom them remuneration for the salvage of the 
cargo. The question is whether this action can 
be maintained. It is clear that no primary 
liability rests upon the ship or its owners to pay 
for the salvage of the cargo. It is laid down 
in Abbot on Shipping, tit. “Salvage” 6: “ With 
respect to the parties liable to pay salvage and the 
interest in respect of which it is payable, the rnle 
is that the property actually benefited is alone 
chargeable with the salvage recovered.” In The 
Pyrenee it was explicitly decided that the 
ship is not liable for the salvage ot cargo, and 
The Mary Pleasants (1 Swa. 224) is to the same 
effect. But it is contended for the plaintiffs that 
in this case the defendants are liable by virtue 
of the alleged agreement entered into between 
the two captains. The so-cailed agreement, how- 
ever, does not purport to extend the liability of 
the shipowners, or indeed to fix any liability on 
anyone except in so far as such liability may bo 
created by the acknowledgment it contains that 
the captain of the Raisby bad requested the 
captain of the Gironde to tow his ship to St. 
Nazaire. This part of the document in no way alters 
the position of the parties from what it would 
have been if the captain of the Raisby had simply 
accepted the services of the Gironde, in which 
case it has not been contended that a claim could 
have been maintained against the ship or its 
owners for salvage of the cargo, The only agree- 
ment contained in the document is that "the 
matter of compensation” (without reference to 
the persons or property to bear it) “is to be left 
to arbitrators at home.” This, however, was value- 
less as an agreement. It could not have been 
pleaded as any answer to an action for salvage 
brought in the ordinary way in the Admiralty 
Division, and if effect could have been given to it 


action upon it for not submitting to arbitration. 
And this action is not of that nature. It appears 
to me, therefore, that the plaintiffs altogether 
fail to show any liability on the part of the defen- 
dants to pay for the salvage of the cargo, and I 
should not havethoughtit necessary to say more, but 
that it has been argued that there are cases which, 
though they do not expressly decide that the ship- 
owner is liable in the first instance for the salvage 
of the cargo, yet they imply such a liability. The 
most important of these cases is the recent one 
in the House of Lords of Anderson v. Ocean Steam- 
ship Company (ubi sup.). There Lord Blackburn, 
delivering the judgment of the House, held that 
where the owners of a salved vessel had entered 
iuto a binding agreement with the salvors, and 
had paid a particular sum for salvage of ship and 
cargo, they might recover such portion of it as & 
jury might think reasonable from the owners of 
cargo as geueral average. Their Lordships did 
not decide that, apart trom agreement, the owners 
of the ship would have been liable to pay for the 
salvage of the cargo. The principlo upon which 
the decision proceeded is explained in the passage 
cited at p. 114 of 10 App. Cas. from Kemp v. 
Halliday. That principle is, that money actually 
and necessarily expended for the preservation of 
ship and cargo is as much a voluntary sacrifice 
for the common benefit as the sacrifice of a mast 
or anchor would have been. Here the defen- 
dants have not paid anything in respect of the 
salvage of cargo, nor bave they entered into any 
agreement to pay it. The liability both as to the 
parties responsible and the amount is left at 
large to be determined in due course of law, and 
that is, as it appears to me, that the plaintiffs 
must seek their: remedy for salvage of cargo, as 
distinct from ship, from those who have had the 
benefit of that salvage. 

Another ground of complaint is thus alleged in 
the statement of claim: that it was the duty of the 
defendants to the plaintiffs, before delivering the 
cargo, to obtain from the consignees of the cargo a 
bond or agreement securing the payment to the 
consignees of any sum due from them, and paid or 
recovered in respect of the plaintiffs’ services, and 
that the defendants have failed to perform this 
duty, and thereby have prevented the plaintiffs 
from recovering against the cargo the salvage due 
in respect of it. But there was no duty towards 
the plaintiffs to obtain such a bond. If indeed 
the defendants were liable in this action, and 
could have obtained such a bond as the plaintiffs 
allege it was the defendants’ duty to take, it was 
imprudent of them, in their own interest, not to do 
so, but the plaintiffs have no right of action 
against the defendants because they did not do 
something for their own security. But, as u 
matter of fact, the defendants did take an average 
agreement inthe French form, which stipulates 
that the adjustment shall be “in conformity with 
the law and with the jurisprudence of the Tribunal 
of Commerce et Dunkirk,” and it has not been 
shown that they could have obtained any other. 
The allegation in the statement of claim that the 
plaintiffs have been prevented by the defendants 
from recovering against the cargo the salvage 
due in respect of it is wholly unsupported. It 
has been proved by M. Dumont, a French 
advocate, that the plaintiffs might have asserted 
their lien on the cargo by arresting it either at 
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St. Nazaire or at Dunkirk, and the plaintiffs 
were expressly warned by the defendants’ agent 
that if they did not arrest the cargo they would 
lose their lien, and that the responsibility would 
rest with them. Instead of doing this the plain- 
tiff instituted a suit for salvage before the 
Tribunal of Commerce against the owners of the 
cargo, in which they failed. I of course abstain 
from criticising tho judgment of the French 
court, but M. Dumont was of opinion that it 
would have been reversed on appeal. I observe, 
however, that one of the grounds of the decision 
was that “the cargo had been delivered to the 
claimers thereof without the captain of the 
Gironde having taken any steps to make valid or 
protect the rigbts which he now claims to have 
over the cargo ; " from which it would seem that, 
if the plaintiffs have lost their remedy against 
the cargo owners in France, it is by their own 
default. For these reasons I am of opinion that 
the plaintiffs have failed to establish their claim, 
and that the action must be dismissed with costs. 


Myburgh, Q.O., for the defendants, asked for 
costs on the higher scale. According to Order 
LXV., r. 9, costs on the higher scale may be 
allowed “on special grounds arising out of the 
nature and importance or the difficulty or urgency 
of the case." 


The PRESIDENT.—I see no special grounds in 
this case for allowing costs on the higher scale. I 
have before pointed ont it was only in excep- 
tional cases that costs on the higher scale ought to 
be allowed. Provision has been mado by rule 10, 
Order LXV., for the taxing officer to allow such 
costs on the higher scale in respect of particular 
matters as he may think fit. Isee no reason for 
allowing all the costs to be taxed on the higher 
scale, and therefore I must refuse the applica- 
tion. 

Solicitors for the plaintiffs, Fielder and Summer, 
for F. de Courcy Hamilton, Cardiff. 


Solicitors for the defendants, Botterill and 
Roche. 


June 11 and 15, 1885, 
(Before Burt, J.) 
Tue OnusaN. (a) 


Collision—Trawlers’ lights—Regulations for Pre- 
venting Collisions at Sed 1884, art. 10. 

Art. 10 (a) of. the Regulations for Preventing 
Collisions at Sea 1884, requiring all fishing 
vessels of twenty tons net and upwards, “ when 
under way,” to carry the ordinary lights of a 
vessel under way, unless required by other requla- 
tions to carry the lights therein prescribed, is 
applicable to trawlers whilst engaged in trawling 
and im motion. 

Where a steamship having come into collision with 
a trawler, which, in violation of the Regulations 
for Preventing Collisions at Sea, was carrying a 
white masthead light in addition to side lights, 
and it appeared that those on board the steamship 
had not seen the white light, the Court refused to 
hold the trawler to blame for the breach of the 
regulations, on the ground that it could not 
possibly have coniributed to the collision. 

Tuis was a damage action in rem, instituted by 


(a) Reported by J. P. ASPINALE and BUTLER ASPINALL, Esqrs., 
Barristers-at-Law. 


the owner of the fishing smack J. O. U. against 
the steamship Chusan to recover damages occa- 
sioned by a collision with the Chusan. 

The collision occurred in the English Channel 
on Dec. 24, 1884. The whole of the crew of the 
I. C. U. were drowned. 

The plaintiffs, by their statement of claim, 
alleged as follows:—On Dec. 24, 1884, the 
cutterrigged smack T. C. U., of fifty tons 
register, was in the English Channel on a 
fishing voyage, manned by a crew of four 
hands all told. About 2.15 a.m. the I. C. U. 
was between the Start Point and Portland Bill, 
Berry Head, bearing about N.W., distant about 
twenty miles. The weather was squally, the wind 
E.N.E., the tide ebb, and the Z. O. U. was proceed- 
ing on the starboard tack at an unknown rate of 
speed. Her regulation lights were duly exhibited 
and a good look-out was being kept. In theso 
circumstances those on board her sighted the 
Ohusan. The I. C. U. kept her course and burnt 
flares over her quarter, but the Chuean ran into 
ber, and with her stem struck the port bow of the 
I. C. U., cutting her down and sinking her, and 
the whole of the crew of the I. C. U. were drowned. 

The defendants, by their defence, denied that 
the Chusan had come into collision with the 
I. C. U., but admitted that she had been in collision 
with a vessel name unknown. and alleged that, it 
such vessel was the Z. ©. U., the collision was 
arenes by the negligent navigation of the 


‘I'he statement of facts pleaded by the defendants 
was as follows :—On Dec. 24, 1884, shortiy before 
2.30 a.m., the Chuean, a steamship of 2651 tone, 
bound from India to London, was in the English 
Channel off Lyme Bay. Tho Chusan was steering 
E. by S., and proceeding at the rate of about ten 
knots. Her regulation lights were duly exhibited 
and a good look-out was being kept. At such time 
several bright lights of vessels were seen ahead and 
on the port bow. "The course of the Chusan was 
altered under a port helm in order to pass clear 
to the southward of such lights. The Chusan 
proceeded under her port helm for a short time, 
when the red light of a vessel was seen about two 
points on the starboard bow, at a distance of abont 
à quarter of a mile. The helm of the Chusan was 
Immediately put hard-a-port and her engines 
were stopped. ‘The vessel then showed a white 
light over her port quarter, but the stem of the 
Chusan almost immediately struck her on her 
port side, and she sank in a short time, all hands 
being lost. 

The detendants charged the smack with not 
keeping her course, and with not having her side 
lights properly burning and exhibited in accord- 
»nce with the Regulations for Preventing Col- 
lisions at; Sea, 

At the hearing the witnesses called on behalf 
of tho plaintiff were the plaintiff himself, a sur- 
veyor, the master of a fishing smack belonging to 
the same fleet as the J. C. U., and the look-out on 
board the Chusan. 

The plaintiff and the surveyor proved that the 
I. C. Ù. carried proper lights, that the I. C. U. had 
not been seen since the 24th Dec., and that tbe 
plaintiff had received from the Reoeiver of 
Wreck a stern board belonging to ber boat, 
bearing the name J. C. U., and that no other smack 
belonging to the fleet had been lost at that time. 
The master of the smack Pioneer proved that he 
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had sailed on the voyage in question in com- 
pany with the I. C. U., that during the night of the 
23rd Dec. the I. C. U. had been fishing with her 
trawl down, that he saw the Chusan go in the direc- 
tion of the I. C. U., that he then lost sight of the 
I. C. U., and never saw her again, that about five 
minutes before the collision the I. O. U. was exhibit- 
ing a white light at her masthead, that she was then 
evidently hauling up her trawl, and that he saw 
no other lights on her except the bright light. 
The look-out from the Chusan proved that he 
reported a red light on the starboard bow distant 
about two ship’s lengths, that the Chusan came 
into collision with the vessel exhibiting the red 
light, and that he believed it to be a fishing 
smack. 

At the close of the plaintiffs’ evidence it was 
submitted by counsel for the defendants that 
there was no case made out, first, because there 
was no proof of the identity of the I. C. U. with 
the vessel with which the Chusan had come into 
collision; and secondly, because there was no 
evidence of negligence on the part of the Chwsan. 

Butt, J. held that there was evidence of identity 
and of negligence. 

The defendants did not call any witnesses. 

Bucknill (with him Nelson) for the plaintiffs. 
—It being proved that the Chusan ran down a 
smack on the morning of the 24th Dec., and sank 
her, all hands being drowned, and that the T. C. U. 
was in the immediate neighbourhood, and was 
sunk with all hands, the conclusion is that she 
was sunk by the Chusan. The evidence being 
that the look-out on the Chusan, going ten knots, 
reported a red light on the starboard bow, distant 
a quarter of a mile at the outside, it was the duty 
of the Chusan to have immediately reversed her 
engines. All she did was to port her helm and 
stop her engines. She is therefore to blame for 
a breach of art. 18 of tho Regulations for Pre- 
venting Collisions at Sea. 


Hall, Q.O. (with him Sir Waller Phillimore 
and Baden- Powell) for the defendants.—The onus 
is on the plaintiffs to prove conclusively that the 
Chwsan camo into collision with the smack. The 
evidence on this point is merely problematical. 
There is also an absence of affirmative evidence 
fixing the Ohusan with negligence. Assuming 
there to have been negligence on the part of the 
Chusan, the smack is also to blame for infringing 
the regulations by carrying an improper light. 


Burr, J.—I am now prepared to give my opinion 
upon all but the question as to whether the smack 
is to blame for not exhibiting proper lights, or 
whet is the same thing, for exhibiting improper 
lights. In my view of this case there is no doubt 
upon the evidence that the Chusan sank the smack 
I. O. U. All hands on the J. C. U. having 
perished, it is, of course, extremely difficult to 
establish a case of negligence against the steamer, 
but a plaintiff is bound to establish his case, and 
the question therefore arises whether, in the state 
of the evidence, I can find negligence against the 
steamer, Now, it is difficult to say what lights 
this smack, the 7. C. U., carried at different times 
in the course of the night, and until I have heard 
an argument upon the point I am not prepared 
to decide what lights a smack with her trawl 
down ought to carry. But the plaintiffs have 
called one of the crew of the steamer, and he has 
said that, being the look-out man on the starboard 


bow of the Chusan, he saw, and saw for the first 
time, at a distance of two ship’s lengths, a red 
light on board the smack the Chusan ran down. 
The plaintiffs having, under the peculiar circum- 
stances of the case, been forced to call a witness 
from the other ship, I do not hold that they are 
bound to take everything that this witness says 
as true, and I am nof inclined so to take it. I 
notice that in the preliminary act and in the 
pleadings it is stated that the red light of the 
smack run down by the Chusan was seen by those 
on board the Chusan at & quarter of a mile 
distant. Ifthe defendants had wanted to discount 
this statement, although it is not always allowed 
to parties to depart from their preliminary act, 
they should have called evidence. The whole of 
their officers and crew were, I presume, available, 
but they have chosen to let the matter stand upon 
the plaintiffs’ evidence, and upon their pleadings. 
In that state of things, acting under the advice 
of the Elder Brethren, I have no hesitation in 
saying that the steamer saw, as she has pleaded, 
the smack’s red light at about a quarter of a mile 
distant. If she had no time to clear the smack 
under a port helm, it was her mnnifest duty, under 
the rules, not only to stop, but to reverse her 
engines. She takes a half measure, she stops, but 
she does not reverse—that is the story told on her 
pleadings. 1 think that was wrong, and there- 
fore I hold her to blame—the question whether 
the smack is also to blame depends upon the 
question of lights. That is a matter which I will 
not decide until I have heard further argument of 
counsel upon it. 


June 15.—Thne question as to whether the 
smack was carrying the lights required by the 
regulations now came on for argument. 


Sir Walter Phillimore (with him Hall, Q.C, 
and Baden-Powell) for the defendants.—l'he 
master of the Pionzer has said that the smack 
was exhibiting a masthead light five minutes 
before the collision, and that he never saw her 
exhibiting any other lights. The look-out on the 
Chusan, although keeping a vigilant look-out, 
only sees the red light when distant two ship’a 
lengths. If the masthead light was being carried 
five minutes before the collision, the presumption 
is that it was being carried immediately before 
the collision. A trawler, whether engaged in 
fishing or not, has no right to be exhibiting a 
white light. This collisiou having happened in 
Dec. 1884, art. 10 of the Regulations for Prevent- 
ing Collisions at Sea 1884 is applicable. By art. 
10 (a): “ All fishing vessels and fishing boats of 
twenty tons net registered tonnage or upwards 
when urder way, and when not required by the 
following regulations in this article to carry and 
show the lights therein named, shall carry and 
show the same lights as other vessels under way.” 
As none of the subsequent regulations provide for 
trawlers, the result is that they are bound to show 
the same lights asa vessel under way. If so, the 
I. C. U. was wrovg in exhibiting a white light : 

The Dunelm, 5 Asp. Mar. Law Cas. 304; 51 L. T. 

Rep. N. S. 214; 7 P. Div. 164. 

The fact also that the red light was never seen by 
the master of the Pioneer, and only seen by the 
look-out on the Chusan at a sbort distance, 
proves that the red light was only put up at the 
last minute, and not in proper time. Vessels are 
entitled to have the assistance of side lights for 
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a distance of two miles, and the I. C. U. has 
therefore infringed the regulations in this respect. 


Bucknall (with him Nelson) for the plaintiffs.— 
It is submitted that art. 10 (a) of the Regulations 
for Preventing Collisions at Sea is not applicable 
to trawlers. If so, trawlers are entitled to 
exhibit the white masthead light required by the 
ald regulations. No mention is made of trawlers 
in this regulation, and it is therefore to be 
assumed that they were not meant to be touched 
by this article. It speaks of “all fishing vessels 
p when under way." ‘The words, “ when 
under way," negative the idea of the article 
applying to trawlers with their trawls down 
engaged in fishing. The evidence of the master 
of the Pioneer that he only saw a masthead lignt 
is not conclusive of there being no red light 
exhibited. He had no reason to give particular 
notice to what lights the J.C. U. was showing. 
The onus is upon the defendants to substantiate 
the charge that the smack was carrying improper 
lights, and this they have failed to do. Assuming 
the smack to have been improperly exhibiting a 
white light, it is a breach of the regulations which 
could not possibly have contributed to the colli- 
sion, because it was never seen by those on the 
Ohusan. 


Burt, J.—In this case I have already decided 
that there was negligence on the part of the 
Chusan, and the question now remaining is, 
whether there was contributory negligence on the 
part of the smack. The first matter which it is 
material to consider is, what lights these emacks, 
when trawling, are bound to carry under the 
regulations. This is by no means the first case 
in which we have had considerable difficulty in 
deciding what lights these vessels are bound to 
carry. I confess it is a matter of some astonish- 
ment to me that, after so much discussion in this 
court, in the Court of Appeal, and in the public 
press on this question, with reference to the case 
of The Dunelm (ubi sup.) the new regulations 
should have been published without some more 
specific and distinct provision as to what lights 
trawlers should carry. However, I can only deal 
with such materials as the Legislature has pro- 
vided, and, after carefully listening to the argu- 
ments of counsel, I have come to the conclusion 
that under the Regulations of 1844 these vessels, 
when trawling—i.e, when moving through the 
water with their trawls down—are bound to carry 
the side lights tbat ordinary sailing vessels 
carry. I think that nob only the I. C. U., but all 
these fishing smacks on this occasion with white 
lights were infringing the statutory regulations, 
and though I do not say that it is free from doubt 
I so hold. What is to be the result of this 
infringement on the part of the I. C. U.? 
Although she may have infringed the regulations 
at an earlier period, it is plain that she was 
carrying her coloured lights at the time of the 
collision, and we have the very best evidence of 
that because the red light was seen by those on 
board the Chusan. The defendants not only 
plead that they saw it, but the look-out man from 
the Chusan says he saw the red light of the 
I. C. U. before the collision. But it is suggested 
that it was exhibited only at a distance of two or 
three ship’s lengths ; that is, when the smack was 
close to the steamer. Now I think that the pre- 
sence of the light before the collision affords a 


presumption on which the court may act, that it had 
been there at an earlier time, unless that presamp- 
tion is rebutted by some satisfactory evidence to 
the contrary. It was competent for the owners of 
the Chusan to have called the officers and crew 
who were on deck to have said that the light 
was not there until they got within a certain dis- 
tance. The defendants have not called either 
officers or men. The plaintiffs, in the difficulty 
in which they were placed owing to the crew of 
the smack being drowned, were forced to call the 
look-out man on the Chusan, who says he saw the 
red light on the starboard bow, but only at the 
distance of two ship’s lengths. Is that evidence 
on which I ought to act? Il do not think it is. 
I should have thought that the crew of the smack 
being drowned, the owners of the Chusan would 
have been desirous of offering all the evidence in 
their power in explanation of this most unhappy 
occurrence. They have elected to do otherwise. 
Now, with regard to the witness from the 
Chusan, in the first place he is contradicted by 
the preliminary act and the defence, in which 
ib was stated that the red light was seen a 
quarter of a mile off. Whatever may have been 
the case with reference to the red light, it is 
proved to my satisfaction that the smack’s white 
light was exhibited some time before the collision, 
and yet the look-out man on the Chusan never 
saw it. If he did not see the white light when he 
ought to have seen it, it is too much to ask me 
to accept his story as to the red light. I am 
satisfied, so far as that man is concerned, that he 
was not keeping a good look-out, and, as his is the 
only evidence with which I have been favoured, 
I am not prepared to decide upon it that tbe red 
light was only put up at the last moment, 
Against the considerations to which I have given 
expression there is the evidence of the master of 
the Pioneer, who says that within five minutes of 
the collision he saw the white light of the T. C. U. 
and saw no side lights. Having regard to that 
evidence, I am asked to say thered light was not 
there. The steamer was going about ten knots. 
She would, therefore, be certainly no further than 
a mile from the smack when the smack passed 
the Pioneer, which is the time to which the master 
of the Brilliant refers. Ifthe red light was not 
visible then, the 7. C. U. was in default, because it 
ought to have been visible when the Chusan was 
two miles distant. The contention, therefore, is 
that the red light was exhibited too late. But in 
answer to that it is to be remembered that the 
master of the Pioneer had no reason to give 
special notice to the T. C. U. or to the lights she 
was carrying. All he seems to recollect is that 
he saw the white light. It would be excessively 
dangerous to trust to such evidence. It is not 
at all impossible that the 7. C. U. may have 
placed her coloured lights in position as soon as 
she got her trawl up, and it is very possible she 
may have left the white light up, in which case 
the evidence of the master of the Pioneer would 
be reconciled with the fact that the red light was 
visible before the steamer saw it. It may be said 
that it would be an infringement of the regula- 
tions to have the white light up if the side lights 
are exhibited. It is true that it would be, but in 
this case it could not possibly have contributed to 
the collision, because those on board the steamer 
never saw the white light. On the whole, I do 
not think there is evidence to rebut the presump- 
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tion that the red light was up atan earlier time 
than the look-out man on the Chusan saw it. 
That being so, I do not think the cbarge of negli- 
gence against the smack is made out, and 
pronounce the Chusan alone to blame. 

Solicitors for the plaintiff, Lowless and Co. 

Solicitors for the defendants, Freshfields and 
Williams. 


Tuesday, June 16, 1885. 
(Before Burr, J.) 
Tur WurckuaM. (a) 


Practice—Interrogatories—Deposit—Security for 
costs—Co-ownership action—Urder XXXI., r. 26. 


Where in a co-ownership action, brought by a 
managing owner against his co-owners for an 
account to recover a balance, the plaintiff sought 
to interrogate the defendants, who were numerous, 
and to be dispensed from making the usual 
deposit, the defendants contending that a 
deposit ought to be made in respect of each 
defendant interrogated, the Oourt ordered a 
deposit of 5l, and 10s. for each additional folio 
over five and no more. 


Turs was a motion by the plaintiff in a co-owner- 
ship action for an order that security for the 
costs of delivering interrogatories by the plain- 
tiff to the defendants might be dispensed with. 

The action was brought by the plaintiff as late 
managing owner of the steamship Whickham to 
recover from the defendants, bis co-owners, the 
sum of 55001. for moneys due for disbursements 
made and liabilities contracted on behalf of such 
co-owners, and upon an account stated. 

The plaintiff was owner of five sixty-fourths 
shares in the Whickham, and proposed delivering 
interrogatories to the defendants, thirty-four in 
number, as to the terms of management under 
which he had been appointed managing owner. 

In support of the motion an affidavit was filed, 
of which the following is material : 

3. Partioulars have been delivered by the defendants 
who are defending this action, from which it appears that 
there are thirty-four co-owners defending this action. 

4. All the said defendants are represented by one 
firm of solicitors. 

6. The plaintiff is advised to deliver interrogatories 
to each of the defendants defending this action. Such 
interrogatories have been settled by counsel, and are 
twenty-nine folios long. ‘There is only one set of 
interrogatories for all such defendants. 

7. The amount of deposit to be made under Order 
XXXL., r. 26, in respect of one such set of interrogatories 
administered to one person would be 17l., and when 
administered to thirty-four persons it would be 6087. 

8. Plaintiff is advised by counsel that discovery by 
interrogatories from each of the defending defendants is 
essential to his ease. Owing to the defendants with- 
holding payment of the whole of the plaintifi’s claim, 
the plaintiff is somewhat embarrassed momentarily, 
n he is wholly unable to deposit such an amount as 
6087. 

In an affidavit filed on behalf of the defendants, 
it was alleged that the expense of obtaining 
answers to the interrogatories would be con- 
siderable, owing to the defendants being resident 
in different parts of the country, and owing to 
several of them living a& & distance from the 
residence or office of a commissioner. It was 
also alleged that some of the defendants were old 
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; ladies, who would probably require the personal 
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attendance of their own solicitor. 

J. P. Aspinall, for the plaintiff, in support of 
the motion.—Having regard to the particular 
circumstances of this case, the plaintiff is asking 
to be allowed to deliver interrogatories without 
making the usual deposit of 5l. referred to in 
Order XXXI. r. 26. The defendants contend 
that, as interrogatories are being delivered to 
thirty-four defendants, a deposit of 5l. is to be 
made in respect of each defendant. The resnlk 
of this contention would be tbat the plaintiff 
would have to deposit between 6007. and 7001. in 
order to interrogate the defendants. The rule 
speaks only of 5L, and of 10s. for every additional 
folio over fiye. The interrogatories, though 
administered to thirty-four different defendants, 
are all the same, and the defendants are all 
represented by the same solicitor. 

Bucknill for the defendants.—The words of the 
rule point to a deposit of 5l. in respect of each 
set of interrogatories. [Borr, J.— What power 
have I to order more than a deposit of 5l. and so 
much per folio. The rule speaks of that and no 
more. The deposit is after all only atest of bona 


fides.| In the present case the defendants are 


resident in different parts of the country, and 
separate expenses will be incurred in respect of 
ench defendant. The defendants rely upon the 
following decisions : 

Aste v. Stumore,49 L. T. Rep. N. S. 742; 13Q. B. 

Div. 326; 5 Asp. Mar. Law Caa. 175; 

Jubb v. Bibba, W.N. Dec. 8, 1883, p. 208 ; 

Smith v. Reed, W. N. Dec. 1, 1883, p. 196. 

Burr, J.—My view is that the right order is to 
order the plaintiff to pay into court 5L, and 10s. 
for every folio in excess of five. In so ordering 
I do not wish to be thought to disagree with any- 
thing Field, J. has said; but, in the exercise of 
my discretion, I think that is the proper order. 

The following order was accordingly drawn up: 

“The judge, having heard counsel on both 
sides, directed that the plaintiff do pay into court, 
as security for the costs of the interrogatries to 
be delivered by him, the sum of 5l., together with 
10s. for every additional folio exceeding five of 
such interrogatories, and that the costs of this 
motion be costs in the action.” (a) 

Solicitors for the plaintiff, Thomas Cooper 
and Co. 

Solicitors for the defendants, Muples, Teesdale, 
and Co. 


June 24 and July 1, 1885. 
(Before Burr, J.) 
Tur Ram now. (b) 
Wages action—Master—Managing owner—Lien 
for wages—Merchant Shipping Act 1854(1? & 18 
Vict. c. 104), s. 187—Merchant Seamen Act 1880 
(483 & 44 Viet. c. 16), s. 4. 
A master who, after receiving a portion of his 
wages from the managing owners, elects to allow 


(a) The defendants gave notice of appeal against this 
order, and, as the construction of the rule was considered 
doubtful and the decisiona were conflicting, the plaintiff, 
by agreement with the defendants, paid 1501. into court 
as security, whereupon the defendants abandoned their 
appeal. 

(a) Reported by J, P, ASPINALL and BuTLER ASPINALL, EBqrs., 
Barristers-at-Law. 


480 


MARITIME LAW CASES. 


Ap. | 


Tue Rarsnow. 


[ ADM. 


the balance to remain in their hands at interest, ! 


by so doing loses his lien, and cannot recover the 
balance in rem, but if he has had no opportunity 
of receiving his wages, or has been refused pay- 
ment of them on demand, the mere fact of his 
allowing them to remain in the managing owners’ 
hands ofter they become due will not deprive him 
of his remedy. 

Where shipowners, in answer to a claim for wages, 
plead an agreement between the managing owners 
and the plaintif that the plaintiff shall, instead 
of receiving his wages, allow it to remain in the 
hands of the managing owners, and has thereby 
foregone his right against the ship, the onus is 
upon the defendants to clearly prove that there 
was an express arrangement to that effect, before 
the court will deprive the plaintiff of his right. 

Under the provisions of sect. 187 of the Merchant 
Shipping Act 1854, and sect. 4 of the Merchant 
Seamen Act 1880, as to the nonpayment of wages 
ihe right to recover ten days’ double pay and 
wages to the time of final setilementis not enforce- 
able where there is a bond fide question as to 
liability. 

Tuis was an action in rem against the barque 

Rainbow, instituted by her late master, Thomas 

Laughorne, to recover wages and disbursements. 
By the statement of claim it was alleged that 

the plaintiff served as master during four voyages 

until April 12, 1885, when he was wrongfully 
dismissed. He claimed 2647. 5s. 7d., ten days’ 
double pay, wages to date of final settlement or 
judgment, and interest on the amount recovered 
to writ. 

The particulars of the plaintifi’s claim were as 
follows : 


8, d. 
Balance of settled accounts of first voyage, 

Feb. 4, 1881, to July 5, 1882.................. 100 0 0 
Interest thereon to date of writ............... 14 2 9 
Balance of settled accounta of second 

TOVAROM ideo. M NN EO OTSE 
Interest thereon to date or writ............... 1016 9 
Wagesand disbursements on fourth voyage 

ending April le, T1985. eunana Eee ume iaai 

330 0 7 
Less cash received on fourth voyage ...... 6515 0 
£204 5 7 


At the time of the plaintiff's engagement the ship 
was owned by Messrs. Fry and Co., and by Messrs. 
Ross and Co.,in which firm Alexander Cassels 
was a partner. Messrs. Fry's shares were mort- 
gaged to Mr. Cassels. On the completion of the 
third voyage the ship was taken possession of by 
Messrs. Ross and Co., and Mr. Cassels the mort- 
gageo, who appeared and defended tlie action. 


The defence, so far as is material, was as 
follows : 


3. The defendants deny that they dismissed the plain- 
tif. The plaintiff on or about April 12th, 1885, himself 
terminated his employment by issuing his writ in this 
action. Alternatively the defendants say that they were 
justified in diemissing the plaintiff without notice, or 
payment in lieu of notico, by the plaintiff's eaid acts, 
and that if they dismiesed him the alleged dismissal 
(which the defendants do not admit) was not wrongtul as 
alleged. 

5. The defendants. in respect of the first and second 
voyages mentioned in the particulars, say that the 
accounts of the said voyages respectively were duly 
settled cn the conclusion of each voyage, and the Rain- 
bow and the owners of the Rainbow were discharged 
from any claim of the plaintiff in respect thereof, and 


that nothing remains due to the plaintiff in respect 
thereof, either for principal or interest. The sume of 
1001.and 1701. 13s. 5d. which the plaintiff now claims 
are respectively sums which the plaintiff, instead of re- 
ceiving the same in cash upon the settlement of the voyage 
accounts, on the conclusion of the said respective voy- 
ages, from Messrs. F. G. Fry andCo., the then managing 
owners of the Rainbow, who had in their hands the funds 
wherewith to pay the same to the plaintiff, and debited 
the owners of the Rainbow with such payment, preferred 
-and elected by private arrangement with the said Messrs. 
F. G. Fry and Co., to lend to them personally on their 
account, by leaving or placing the same in their hands at 
interest, the transaction in each oase being wholly one be- 
tween the plaintiff and the said Messrs, F, G, Fry and Co., 
who acted therein for themselves only and not for or on 
account of the ship or with the knowledge or authority 
of their co-owners, The said F, G. Fry and Co, had no 
authority to borrow or retain any portion of the said 
moneys for the purposes of the Rainbow, and they were 
not in fact borrowed, retained, or used for any such 
purposes, The said voyage accounts were settled be- 
twoen the said F, G, Fry and Co, and the co-owners upon 
the basis and the faith of the said moneys having been 
duly paid and all olaims of the plaintiff duly discharged, 
The defendants submit that under the said circumstances 
the plaintiff is not entitled to maintain this action in 
respect of any part of the said moneys, 


As to the wages due at the end of the second 
voyage, the plaintiff stated that before he left for 
the third voyage he had sent in his account to 
Messrs. Fry and Co., the managing owners; that 
these accounts had been returned to him, with a 
request that he would look over them and see 
whether he agreed with the corrections; that 
before he had actually settled or agreed to these 
accounts, but when the balance due to him had 
been ascertained within a small amount, he had 
asked one of the managing owners, who was then 
at Newport waiting for the ship to sail, to pay 
him the balance due in respect of the first and 
second voyages; that the managing owner had 
gone away without complying with that request; 
and that be, the master, had had no further 
opportunity of asking for or recovering his wages 
before he left England on the third voyage. In 
Jan. 1884, during the third voyage, the plaintiff 
wrote to Messrs, Fry, inclosing them the account 
which they had sent him relating to the second 
voyage, and stating that he found it correct, and 
requesting that they would send a credit note to 
his sister, and allow her to draw upon them for 
any small sums she might require. 

Upon the plaintiff's return to England at the 
end of the third voyage, he found that the defen- 
dants had become managing owners, who thereupon 
settled up and paid his account for the third 
voyage. The plaintiff thereupon applied to 
Messrs, Fry for payment of the balance due in 
respect of the first and second voyages, and in a 
letter written to Messrs. Fry whilst he was in 
command of the ship at Glasgow, being then 
bound for Cardiff, he requested Messrs. Fry to 
pay him the balance for the second voyage on his 
arrival at Cardiff, and stating that, as he was 
required to give them one month’s notice for the 
1001. he thereby did so, and requested payment of 
the 1007. one month after date. 

The defendants called Messrs. Fry and their 
manager, who having proved a request by the 
master for Messrs. Fry to retain the 1002. at 


interest (which was admitted by the master), and 
that the master might have had the 1001. at the 
end of the first voyage, and the 1701. 13s. 5d. at 
the end of the second voyage if he had insisted 
! upon it, further alleged that at the end of the 
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second voyage nothing passed between the master 
and themselves with respect to the balance then 
due to the master, or that the accounts were 
returned to him as alleged, and that he had stated 
to Mr. Fry that he wished the balance to be dealt 
with as before. Mr. Fry's books showed that the 
master had been credited in his private account 
with the balance due to him on the second voyage 
under the date of the day before the ship left 
Cardiff om the third voyage, and that the owners 
of the ship had been debited with tbe amount of 
these wages, and that the account against the 
owners including these wages had been balanced 
at the end of the next succeeding June. Mr. Fry, 
however, stated that the master had not in fact 
been credited with these wages until after he, Mr. 
Fry, had received the master’s letter of June 1884, 
and he admitted that no definite arrangement had 
been come to with respect to what was to be done 
with the balance due on the second voyage, 
beyond the master requesting him to deal with it 
as he had done before, According to Messrs. 
Fry’s books, the balance of 1707. 13s. 5d. had been 
dealt with as the 1007. One question between the 
parties was whether the balance of 1700. 13s. 5d. 
had been definitely agreed prior to the ship 
leaving Newport on the third voyage. The 
plaintiff's evidence with respect to what passed 
between him and Mr. Fry at Newport as to the 
balance of wages due on the second voyage was 
very clear, whilst the evidence of Mr. Fry was 
doubtful. 

The plaintiff was about to proceed on a fifth 
voyage, but failing to receive the balance due on 
the first and second voyages, he threatened to 
proceed against the ship, and was thereupon 
removed from command, and Messrs. Fry and Co. 
having become bankrupt, he instituted the present 
action. 


J. P. Aspinall for the plaintiff—Having regard 
to the evidence of the plaintiff that he elected to 
allow the 1002. to remain in the hands of Messrs. 
Fry, I cannot contend that the plaintiff can recover 
that sum in this action. With regard to the fourth 
voyage, the amount due to the plaintiff was 
341. 7s 8d. but he admits having received 
651. 15s. The substantial question, therefore, is 
with regard to the balance of 1707. 13s. 5d. due on 
the second voyage. This question turns upon 
the credibility of the evidence, and it is submitted 
that the court should require very strong proof 
of the alleged arrangement between the plaintiff 
and Messrs. Fry before deciding against the 
plaintiff on this item. The fact that the plaintiff 
was paid in fullin respect of thethird voyage by the 
new managing owners is no proof that he thereby 
waived his right in rem in respect of the previous 
voyage. He was content to get his money from 
whom he could, and it is not enough for the 
defendants to say that his dealings with Messrs. 
Fry were such as to point to an understanding 
that the 1701. 13s. 5d. should be dealt with as the 
100%. on the previous voyage. They must go 
further, and prove an express arrangement in 
order to oust the plaintiff from his remedy against 
the ship. 


Sir Walter Phillimore (with him W. R. Kennedy) 
for the defendants.—The election of the plaintiff 
to allow the 1007. to remain in Messrs. Fry’s 
hands is an answer to his claim for that amount. 
It is submitted that, notwithstanding the conflict 


Vor. V., N.S. 


of evidence, the court should come to the con- 
clusion that the same arrangement was made 
with regard to the 1701. 13s. 5d., which also 
remained in Messrs. Fry’s hands. The fact that 
the plaintiff received payment of the money due 
on the third voyage from new managing owners 
would show that he looked to Messrs. Fry for the 
balance on the previous voyages. The fact that 
Messrs. Fry treated the 1701. 13s. 5d. as they 
treated the 1002. is strong evidence that they did 
so with the plaintiffs authority. The letter 
written from East London asking Messrs. Fry to 
send a credit note to his sister, and to honour her 
drafts, shows he looked to Messrs. Fry and not to 
the ship. 


J. P. Aspinall in reply. 


Burr, J.—This is a claim against the owners of 
the barque Rainbow for the wages and disburse- 
ments of the plaintiff, who was for several voyages 
master of the vessel. The voyages have been 
called the first, second, third, and fourth voyages, 
and the only question which it is necessary to 
decide has arisen in respect of the second voyage. 
At the end of the first voyage, after some pay- 
ments in cash to the plaintiff by Messrs. Fry, 
who were the managing owners, there was a 
balance remaining due of 1007. That sum was 
lefü in Messrs. Fry’s hands, the master not 
choosing to receive it in cash. The balance of 
the second voyage also remained in Messrs, Fry’s 
hands, who some considerable time afterwards 
failed. The question is, who is to suffer by their 
failure, the master or the principals, the owners 
of the Rainbow. With regard to the balance of 
1002. due on the first voyage, that remained in 
the hands of Messrs. Fry, with the express 
assent of the plaintiff, and at his request. A 
document was given him which would seem to 
point to that having been the understanding, but 
it is not necessary to interpret it, because the 
master has very fairly said in his evidence that he 
might have had the money if he had chosen on 
the settlement of accounts, but he preferred to 
leave it at interest in the hands of Messrs. Fry. 
That is conclusive against his right to recover it 
4» rem. His lien was gone, and therefore he 
cannot succeed on that item of his claim. 

Now we come to the balanceof thesecond voyage. 
Here again the money remained in Messrs. Fry’s 
hands, snd the question is, who is to suffer by 
Messrs. Fry’s failure. Now first of all, it is to be 
remembered that Messrs. Fry were the agents of 
the shipowner, and not the agents of the master. 
For their default, therefore, prima facie their 
principals, and not the servant of those principals, 
sbould and ought to suffer. But the defendants 
have taken upon themselves the burden of showing 
that, whereas that would be the rule under 
ordinary circumstances, with regard to this 
particular voyage there was an express agreement 
that the money should remain in the hands of 
Messrs, Fry, a8 the bankers of the plaintiff; for 
that is what the contention comes to. The defen- 
dants rely not only on the evidence they have 
given in support of that allegation, but also on 
what happened on the previous voyage. They say 
that that is some evidence of the terms on which 
the money remained in Messra. Fry’s hands. 
That I do not deny. But the question really is 
this: Does the evidence satisfy me that there was 
a distinct arrangement between the plaintiff and 
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Messrs. Fry that this sum should remain, whether 
nt interest or not, in Messrs. Fry's hands? 
Iconfess I have some difficulty in arriving ata 
conclusion on the point. But I do feel that where 
an owner, who has employed an agent to. pay his 
servant, sets up an express agreement between 
the servant and the agent that the servant shall 
forego his rights against his master, it ought to 
be proved most clearly. In the present case I 
am by no means satisfied that that arrangement 
was entered into. The account was not finally closed 
when this alleged agreement was supposed to have 
been entered into. This appears not only from 
ihe evidence of the plaintiff but also from the 
correspondence which passed between him and 
Messrs. Fry. Ido not agree that, if he asked for 
his money in February and could not then get it 
from Messrs. Fry, he has concluded himself 
from asking it from the owners by his letter of 
June from Hast London. Upon the whole, the 
conclusion I come to is, that the accounts not 
being finally settled there is not sufficient evi- 
dence of an express arrangement. I must there- 
fore pronounce for the claim of the master on the 
second voyage. 


J. P. Aspinall.—The plaintiff also claims ten 
days’ double pay, wages to date of final settlement, 
and interest on the amount recovered. By sect. 
187 of the Merchant Shipping Act 1854, where a 
master or owner refuses to pay “ without suf- 
ficient cause,” he shall pay to the seaman a sum 
not exceeding ten days’ double pay. In The 
Princess Alice (Lush. 190) it was decided that that 
section was applicable to a master. By sect. 4 
sub-sect. (4) of the Merchant Seamen Act 1880 
it is provided that in the event of the wages not 
being paid, “unless the delay is due to the act or 
default of the seamen, or to any reasonable dispute 
as to liability,’ the seaman’s wages shall be 
payable until the time of final settlement. 


Burt, J.—I thinkin this case there was “ suf- 
ficient cause," and “a reasonable dispute as to 
liability." It never could have been meant that, 
where there was a bond fide question as to lia- 
bility, shipowners should be visited with the 
penalties prescribed by those statutes. My 
judgment, therefore, is for 1701. 13s. öd., less 
31. 7s. 4d., with interest on that sum from the 
date of writ, and costs. 

fgets for the plaintiff, Ingledew, Ince, and 
Colt. 

Solicitors for the defendants, Gregory, Rowcliffea, 
and Co. 


Thursday, July 16, 1885. 
(Before Sir Jamas HANNEN.) 
BunT AND OTHERS v. Livingstone; THe Sowar. (a) 


Hvidence—Carriage of goode—Breach of contract 
— Letter written by master. 

In an action for damage to cargo caused by the 
vessel running aground, a letter written by the 
master to his owners, stating the circumstances 
under which the vessel went ashore, is admissible 
as evidence against the defendants. 

THis was an action instituted by goods owners 

against the owners of the steamship Solway for 

non-delivery of cargo. 


(a) Reported by J, P. AsPiNALL nnd BUTLER ÁSPINALL, Esqra., 
Barristers-at-Law, 


Burt AND OTHERS v. LIVINGSTONE; Tus Sorwar. 
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The goods were shipped at Archangel, on board 
the Solway, for carriage to London. During the 
voyage, the Solway ran aground in the White Sea, 
and was totally lost with the cargo on board. 

The plaintiffs charged the defendants with 
negligence. The defendants admitted that the 
goods were not delivered, but said that the goods 


were lost by excepted perils contained in the bill 
of lading. 


R. T. Reid, Q.C. (with him Barnes), in opening 
the plaintiff's case, proposed to put in evidence a 
letter written by the master of the Solway to his 
owners, atating the circumstances under which the 
Solway went ashore, and giving his opinion as to 
the cause of the casualty. 

Sir Walter Phillimore (with him Green), for the 
defendants, objected to the admission of such 
evidence. Statements made before the Receiver 
of Wreck, though made pursuant to Act of Par- 
liament, are not admissible as evidence against 
the shipowners : 

Nothard v. Pepper, 17 C. B. N.S. 39; 10 L. T. Rep. 
N. S. 782; 2 Mar. Law Cas. O. S. 52; 
The Little Lizzie, L. Rep. 3 Ad. & Ec. 56; 3 Mar. 
Law Cas. O. S. 494; 23 L. T. Rep. N.S. 84, 
A fortiori, a voluntary letter written by the 
master cannot be used against his owners. "There 
is no duty on the master to write such a letter, 
and hence it cannot be said to be the admission 
i e agent made in the ordinary course of his 
uty. 

Reid, Q.O., contra.—The cases of Nothard v. 
Pepper (ubi sup.) and The Lizzie (ubi sup.) are not 
in point because there the admissions were made 
in obedience to an Act of Parliament, and not by 
a servant to his employer in the ordinary course 
of his business. In The Manchester (1 W. Rob. 
62) the admission of the master was held to be 
admissible in plea; if so, a letter describing the 
facts of the disaster is admissible. It is a 
master’s duty to report to his owners the inci- 
dents of a casualty like the present. 

Sir Walter Phillimore in reply. 


Sir James Hannzn.—I am of opinion that this 
letter is admissible in evidence. The case of 
Nothard v. Pepper (ubi sup.) at first somewhat 
troubled me; but, as Mr. Reid had pointed out, the 
admission was not made by a servant to his 
employer, but to a person in authority by virtue 
of an Act of Parliament. The present case seems 
to me to fall within a leading principle of the law 
of evidence. It is clear that a ship's log is 
admissible in evidence by the other side against 
the owners. The letter in this case comes within 
the same rule. It is part of the captain’s duty 
to report to his owners all the circumstances 
incidental to the navigation of the vessel. There 
is no difference whether he puts these statements 
into the log, or sends them by letter. I therefore 
admit the letter, but with this reservation, that 
the statements as to what the captain did or saw, 
or what orders he gave, are only admissible, and 
not his opinion as to the cause of the casualty. 

Solicitors for the plaintiffs, Waltons, Bubb, and 
Johnson. 


Solicitors for the defendants, Turnbull, Tilly, 
and AMousir. 
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July 21 and Aug. 4, 1885. 
(Before Sir James Hannzn and Burt, J.) 
Tue NuMIDA. 

Tur COLLINGROVE. (a) 


Practice—Costs—Damages—Action in rem—Arrest 
of ship—Commission on bail—Discontinuance 
of action. 

A successful defendant in am action im rem, where 
the action is decided in his favour or discontinued, 
cannot recover as costs the commission paid by 
him for bail to release his ship from arrest, though 
he may in some instances, where the arrest is 
made malá fide or with gross negligence, recover 
it as damages. 


THESE were two summonses raising the same 
question in two different actions, viZ, & damage 
action, The Numida, and a salvage action, The 
Collingrove. 

The Numida was a collision action 4m rem, in- 
stituted by the owners of the steamship Messina, 
jn which the plaintiffs claimed 20,0001. The 
Numida was arrested and the defendants having 
put in bail the plaintiffs on the day following 
discontinued the action. Thereupon the defen- 
dants took out a summons for an order that the 
plaintiffs should pay the costs of procuring bail. 
This summons was adjourned into court. 

The Collingrove was & salvage action instituted 
by the owners, master, and crew of the steamship 
Colstrup, in which the plaintiffs claimed 15001. 
The services were rendered necessary by damage 
occasioned to the Collingrove in cousequence of a 
collision with the Colstrup, and consisted in towing 
the Collingrove a short distance into Falmouth. 
The Collingrove was arrested, and bail given for 
her release, The Colstrup having been found 
alone to blame for the collision, the salvage action 
was discontinued. ‘Thereupon the owners of the 
Collingrove took out a summons, asking that the 
salvors should be ordered to pay the costs of 
procuring bail given for therelease of the Collin- 
grove. This summons was adjourned into court, 
and ordered to be heard with the summons in 
The Numida before the President and Butt, J. 


Hall, Q.C., for the owners of the Colstrup, 
against the summons,—Commission on bail bas 
never been regarded as costs, and therefore can- 
not be recovered as such. Assuming it to be 
recoverable as damages, it is only recoverable as 
such where the arrest is made mala fide, or with 
crassa negligentia : 

The Evangelismos, Swa. 378; 

The Orion, Swa. 378, n. ; 

The Volant, Br. & L. 321; 

The British Commerce, 9 P. Div. 128; 5 Asp. Mar. 
Law Cas. 335; 51 L. T. Rep. N. S. 604. 

Dr. Stubbs for the owners of the Messina 
followed. 


Baden-Powell, for the owners of the Collingrove 
in support of the summons.—It is submitted that 
commission on bail is in the nature of costs. 
Even if not, the vessel was arrested in an excessive 
sum, and therefore the commission on bail is 
recoverable as damages. 

J. P. Aspinall, for the owners of the Numida in, 
support of the summons.—Had the vessel re- 
mained under arrest, the plaintiff would have had 


(a) Reported by J, P, AsPINALL and BUTLER ASPINALL, 
Barristers-at-Law. 
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| to pay the marshal’s possession fees. The giving 
of bail was therefore beneficial to the plaintiffs. 
The commission was reasonably and properly in- 
curred; it is therefore costs in the action, which 
the plaintiffs must pay. The cases cited only 
refer to damages, and nob to costs. The actual 
cost of filing and stamping the bail bond and 
other expenses connected with the bond are 
always allowed as costs, and have been allowed in 
this very case. Commission on bail is an expense 
just as necessary as and similar in principle to the 
above-mentioned expenses. Such commission has 
been recognised as a necessary expense in those 
cases where the court has condemned plaintiffs 
in the costs of procuring excessive bail required 

by them: 
The George Gordon, 5 Asp. Mar. Law Cas. 216; 9 P. 

Div. 46; 50 L. T. Rep. N.S. 371. 


[Sir JAMES HaNNEN.— Parties procure the release 
of their ship in order that she may earn freight. 
Does not that show the cost of commission on 
bail, or anything that you pay in respect of bail, 
is a loss to you, or à substitute for a loss of 
freight, which you would incur if the ship 
remained under arrest, and that therefore it is 
in the nature of damages rather than costs P] If 
that be so, a successful defendant ought never to 
be entitled to any costs of filing bail bond, &oc.; 
yet those costs are allowed. 
Our. adv. vult. 


Aug. 4.—Sir JAMES HANNEN.—-In the case of The 
Numida, which was argued before Butt, J. and 
myself on a summons adjourned into court, the 
question raised was whetber, when a ship has 
been arrested and held to bail, and the proceed- 
ings against her have been discontinued before 
the hearing, the owners are entitled to compensa- 
tion for the loss occasioned to them by being 
obliged to pay commission in order to procure 
bail for their ship. It was contended for the 
shipowner that this commission must be regarded 
as costs in the proceedings, in which the giving 
of bail was an ordinary step. We are, however, 
of opinion that this contention cannot be sup- 
ported. It was not suggested that these expenses 
ever had been treated as costs since the time 
when the practice of obtaining bailon payment 
of & commission arose, and we should not be 
justified in creating a new head of costs. We 
think, however, that in some circumstances the 
commission paid for obtaining bail would be 
recoverable as damages. This commission is the 
cost which the owner incurs to obtain the release 
of his ship and to avert the damage he would 
sustain by the continued detention of his vessel. 

It appears to us, therefore, that this commission 
might be recovered as damages in those cases 
and in like circumstances in which damages could 
be recovered for the wrongful arrest of the 
vessel, It has always been the practice in the 
Court of Admiralty for the judge to award these 
damages to the defendant, where upon the trial 
the facts have shown that he was entitled to 
them, without putting him to the necessity of 
bringing a fresh action for them: (The Hvange- 
lismos, Swa. 378.) It appears to us that, where 
the suit is discontinued, the same power never- 
theless belongs to the court in fitting cases to 
award damages to the defendant whose ship has 
been improperly arrested, upon the facts being 


ag brought to the knowledge of the court by affi- 
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davit. We do not, however, consider that the 
bare fact of the proceedings being discontinued 
entitles the defendant to damages. It is necessary 
for him to show that the arrest of the ship was 
malicious, or the result of gross negligence. This 
had not been shown in this case, and we therefore 
dismiss the summons with costs. Inthe case of 
The Collingrove, where the same point was raised, 
the result will follow. 

Solicitors for the owners of the Numida, 
Stokes, Saunders, and Stokes. 

Solicitors for the owners of the 
Waddilove and Nutt. 

Solicitors for the owners of the Collingrove, 
Ingledew, Ince, and Colt. 

Solicitors for the owners of the Colstrup 
Downing, Holman, and Co. 


Messina, 


Supreme Court of Indicnture, 


COURT OF APPEAL. 


Thursday, March 5, 1885. 


Before Brett, M.R. couie and LINDLEY, 
L.JJ.) 


TuE Breswine. (a) 
ON APPEAL FROM BUTT, J. 


Wages and disbursements—Master—Action in rem 
— Maritime lien — Charter-party — Admiralty 
Court Act 1861 (24 Vict. c. 10), s. 10. 


Where a ship is chartered under a charter pro- 
viding that the master shall be appointed by the 
charterers, that the owners are to provide and 
pay for all provisions and wages of captain and 
crew, and for the necessary equipment and 
efficient working of the ship, that the captain is 
to be dismissed by the owners if he fails to give 
satisfaction, and that the charterers shall provide 
and pay for all coals, pilotages, port charges, &c., 
the master is the servant of the shipowners, and 
hence he haa a right in rem for his wages and 
auch disbursements as are necessary for the navi- 
gation of the ship, and which the charterers had 
not by the provisions of the charter-party under- 
taken to pay; and semble, per Brett, M.B., if the 
charterers had refused to make these disburse- 
ments, and withońt them the ship could not be 
navigated, the master would be entitled to charge 
them against the shipowners. 

Quere, Has a master under sect. 10 of the Admi- 
ralty Court Act 1861 a maritime lien for his 
wages and disbursements ? (b) 

Semble, where a master is the servant of the 
charterers and not of the shipowners, he has no 


right against the owners in respect of wages and 
disbursements. 


THIS was an action in rem for wakes and disburse- 
ments, instituted by the master of the steamship 
Beeswing against the owners thereof. 

The plaintiff was on the 3lst Jan. 1884 ap- 
pointed by the Anglo-African Steamship Com- 
pany Limited, who had chartered the vessel 

(a) Reported by J. P. AserNALL and BUTLER ASPINALL, Esqra., 
Barristers-at-Law. 


(b) As to the maritime lien of a master, see Merchant 
Shipping Act 1854, sect. 191. 


under a time charter, master of the steamship 
Beeswing. 

This appointment was subject to the approval 
of the shipowners, who before the plaintiff's 
appointment had an interview with him, and, 
after getting a reference from him, consented to 
his being appointed. 

The agreement under which the plaintiff served 
was contained ina letter sent by the company to 
the plaintiff, and was as follows: 


We hereby appoint you master of the steamship Bees- 
wing at a salary of 301. per calendar month, in con- 
sideration of your taking the ship across tho various 
bars, excepting Lagos, and we agree to pay you 5l. per 
cent. on the net profits of the voyage on the usual 
conditions, that is, if you give us entire satisfaction on 


completion of same, Your appointment as master dates 
from to-day. 


The plaintiff thereupon took command of the 
vessel, and whilst in command he made disburse- 
ments and incurred board expenses, and also 
incurred liabilities on bills of exchange drawn by 
him in respect of necessaries supplied to the ship 
and which were still unpaid and owing. 

The plaintiff claimed 6881. 3s. 5d, being a 
balance of wages and the disbursements above 
mentioned. 

The particulars of the disbursements consisted 
of liabilities incurred to various merchants in 
Africa in respect of various disbursements and 
payments made by or at the request of the 
plaintiff in respect of crew's wages, boat hire, 
provisions, &c. 

At Sierra Leone Messrs. Pickering and Ber- 
thond made disbursements amounting to 437l. 
2s. 8d. in respect of stores and provisions, washing 
bill, cash advanced to plaintiff for crew’s wages, 
commission on advances, coals, clearing vessel, 
and pilotage outwards. Of this 437l. 2s. 8d. 
2121. 4s. Bd. was in respect of stores and pro- 
visions, washing bill, cash advanced to plaintiff 
for crew’s wages and commission on advances, 
the remaining 2941, 18s. being in respect of coals, 
clearing vessel, and pilotage outwards. ! 

At Lagos Messrs. Banner Brothers made dis- 
bursements amounting to 84}. 6s. 3d. in respect of 
Stores and provisions, commission on advances, 
and pilotage. Of this 841. 6s. 3d., 581. 1s. 3d. was 
in respect of stores and provisions and commis- 
sion on advances, the remaining 301. being in 
respect of pilotage. At Benin and Brags River 
Mesers. Stuart and Douglas made disbursements 
amounting to 162. ls. in respect of stores and 
provisions only. At Brass River Messrs. Jobn 
Lander and Co, made disbursements amounting 
to 461. 13s. in respect of coals. 

The defendants by their defence alleged that 
by an agreement between ihe Anglo-African 
Steamship Company Limited and the managing 
owners of the Beeswing, of which agreement the 
plaintiff was well aware and to which he con- 
sented, one-half of the plaintiff's wages were to 
be paid by the company and the remaining half 
by the defendants. Paragraph 4 of the defence 
was as follows: 


The disbursements, board expenses, and liabilities 
mentioned in the statement of claim, were made and in- 
curred by the plaintiff on the account and credit, and 
for the benefit of the charterers, and as their servant 
and agent, and not on account of the ship or on the 
account or credit, or for the benefit of her owners, or as 
their servant or agent. Such disbursements, board ex- 
penses, and liabilities were made and incurred solely in 
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respect of matters which the charterers were bound, 


under the provisions of their charter-party, to supply, 
and of such provisions the plaintiff had full notice by 
having in his possession a copy of the charter-party. 

The materia! provisions of the charter-party 
were as follows : : 

It is this day mutually agreed between she 
being then tight, staunch, and strong, and in every way 
fitted for the service, and being maintained by owners 
with & full complement of officers, seamen, engineers, 
and firemen . "That the owners shall provide and 
pay for all provisions and wages of the captain, officers, 
engineers, firemen, and crew ; shall pay for the insurance 
of the vessel, and for all oil, tallow, and waste required 
for the engine-room, and provide and pay for the neses- 
sary equipment for the proper and efficient working of 
the said steamer. That the charterers shall provide 
and pay for all the coals, fuel, port charges, pilotages, 
agencies, and all other charges and expenses whatsoever, 
except those before stated . That the captain 
shall be appointed by the charterers, and to be properly 
qualified shall follow the instructions of the charterers, 
who will furnish him from time to time with the neces- 
sary sailing directions, and he shall keep & full and 
correct log, which shall be exhibited to the charterers, 
or their agents, when required Should the 
charterers be dissatisfied with the conduct of the captain, 
or any of his officers or engineers, the owners shall, on 
being advised of such, fully investigate the matter, and, 
if necessary, make a change in the appointment. Should 
the owners be dissatisfied with the captain, the above 
clause to apply . That the owners shall have a 
lien upon all cargoes and all sub-freights for freight or 
hire due under this charter, and charterers to have a 
lien on the ship for all moneys paid in advance and not 
earned, 

At the hearing the plaintiff alleged that, in 
respect of the 4371. 2s. 8d. due to Messrs. Pickering 
and Berthond, he drew no bill, but claimed in 
respect of a personal liability to them. It ap- 
peared that in payment of the other advances he 
drew bills on the charterers in favour of the mer- 
chants making the advances. He alleged that he 
had received no instructions as to the agents who 
were to be employed at the various ports, but 
took the ship’s business to those persons whom 
he deemed to be most fitting, being personally 
acquainted with the agents in the various ports. 

1t also appeared that the Anglo-African Steam- 
ship Company Limited were in liquidation, that 
the bills drawn by ihe plaintiff on the company 
in respect of disbursements had been dishonoured 
on presentation, that at the time when the bills 
were drawn and the various disbursements made 
the plaintiff had no knowledge that the company 
were in difficulties. The plaintiff denied any 
knowledge of the alleged agreement by which the 
owners of the Beeswing were liable for only half 
his wages. He admitted that he took with him 
on the voyage a copy of the charter-party. 


Aug.9,1884.— Dr. Phillimore (with him T. Swift) 
for the plaintiff—By virtue of sect. 10 of the 
Admiralty Court Act 1861 the plaintiff has o 
remedy in rem in respect of his wages and dis- 
bursements. The disbursements are all made in 
respect of matters necessary for the navigation of 
the ship, and therefore the shipowners are liable 
for them. ‘The fact that the bills of exchange are 
drawn upon the cbarterers does not prevent the 
plaintiff recovering against the ship if the dis- 
bursements were for the owners' use. It has been 
held that liabilities incurred by the master may 
be disbursements, although he has not discharged 
the liabilities : 

The Glentanner, Swa. 415 ; 
The Feronia, L. Rep. 2 A. & E. 65; 17 L. T. Rep. 
N. 8. 619; 3 Mar. Law Cas. O.S. 54; 


The Limerick, 3 Asp. Mar. Law Cas. 206; 1 P. Div. 
411; 34 L. T. Rep. N. S. 708. 


Finlay, Q.C. (with him J. G. Al-«ander) for the 
defendant.—Having regard to the provisions of 


the charter-party, it is submitted that the plaintiff 
was not the owners’ master, but the charterers. 


Tf so, the owners are not liable to him for wages 
or disbursements. Assuming him to be the owners’ 
captain, special provision is made in the charter- 
party requiring the charterers to provide certain 
things, in respect of which the plaintiff is now 
suing the shipowners. The plaintiff had no 
authority to bind the shipowners in respect of 
things which the charterers expressly agreed 
should be provided and paid for by them. 

The Admiralty Court Act 1861, sect. 10, is as 
follows : 

The High Court of Admiralty shall have jurisdiction 
over any claim by a seaman of any ship for wages earned 
by him on board the ship, whether the same be due 
under a special contract or otherwise, and also over any 
claim by the master of any ship for wages earned by 
him on board the ship, and for disbursements made by 
him on account of the ship. Provided always, that if in 
any such cause the plaintiff do not recover fitty pounds 
he ehall not be entitled to any costa, charges, or expenses 
incurred by him therein, unless he shall certify that 
the cause was a fit one to be tried in the said court. 

Burr, J.—This ia an action in rem for master’s 
wages and disbursements. The total sum claimed 
is about 688L, of which 1071. are wages. The 
Beeswing was let by the present defendanta, her 
owners, to the Anglo-African Steamship Company 
Limited, and she was let by a time charter, the 
time being at the rate of 559l. 108. per month. 
The company (the charterers) are in liquidation, 
and it is their failure that has given rise to the 
present proceedings, for, I presume, had they con- 
tinued trading and solvent the questions raised 
would not have been brought before this court. 
The charter-party contains several clauses, to the 
more important of which I will now advert. lt 
is provided that the owners shall provide and pay 
for all provisions and wages of the captain, 
officers, engineers, firemen and crew, for the in- 
surance of the vessel, and for all oil, tallow, and 
waste required in the engine-room, and provide 
and pay for the necessary equipment for the 
proper and efficient working of the ship. lt is 
also provided that the charterers shall provide 
and pay for all coal and fuel, port charges, pilot- 
age, agencies, both at Liverpool and Africa, and 
all other charges and expenses whatsoever, except 
those before stated; that the charterers shall 
accept and pay for all coals then left in the 
bunkers at current market price. And further on 
is tbis clause: “ That the owners shall have a lien 
on all cargoes and all sub-freights for freight or 
hire due under this charter, and charterers to 
have a lien on the ship for all moneys paid in 
advance and not earned." The plaintiff took 
charge of the ship as master, and navigated her 
out to the West of Africa, whero she traded. He 
there obtained a cargo and then brought her 
home. 

There is no serious dispute as to the wages 
due to him, or as to the liability of the sbip to 
pay those wages. The question in this case is 
with reference to the disbursements. It is im- 
possible now to deal with the various details and 
figures; they will be for the registrar and mer- 
chants. There are two categories under which 
the disbursements appear to range themselves. 
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First, what I will call “Disbursements on owners’ 
account,” for instance, wages, stores, provisions ; 
and disbursements on what Iwill call “ charterers’ 
account,” for example, coals, krooboys’ wages and 
provisions, and other matters which, by the 
charter, the charterers undertook to pay. The 
ship having come home, and the company being 
in liquidation, this suit was instituted under the 
10th section of the 24 Vict. c. 10, the Admiralty 
Court Act of 1861. The defendants have appeared, 
and they contend, in the first place, that the 
section of the Act to which I have adverted gives 
no lien for masters wages and disbursements ; 
or, at all events, for master’s disbursements. Ido 
not think that is the right way of putting it. 
The question is, whether the combined effect of 
sects. 10 and 35 is not to give & remedy in rein, 
ie a remedy against the ship herself for such 
wages and disbursements. Another contention 
urged on behalf of the defendants is, that liabili- 
ties are not disbursements, or, in other words, 
that it is wrong to hold the ship liable to debts 
incurred by the master, but which he has not 
discharged. Both these questions have long 
before now been the subject of consideration in 
this court, and I think counsel on both sides agree 
that I am precluded from going into the matter. 
I am bound to hold, in accordance with the 
decisions, that the defence upon those grounds is 
not sustainable in this court. Now, a third con- 
tention urged on the part of the defendants i& 
this: assuming the other two points to be decided 
against them, they say that in this case the master 
is not liable to the different firms from whom he 
got goods or money for providing what he did 
provide for the ship. This contention is totally 
irreconcilable with the broad facts, the admitted 
facts, because in some instances the master drew 
bills of exchange upon which he is most clearly 
liable. ‘Therefore, with reference to those matters 
it is impossible to say he has not incurred liability. 
In other instances the master was not quite so 
clear. How far a master renders himself per- 
sonally liable by ordering necessaries in a foreign 
port is a question of some nicety. Itmust depend 
to some extent upon the facts of each case, but 
T shall follow the decisions in the class of cases 
of which The Limerick (ubi sup.) in the Court of 
Appeal is the latest, and hold that the plaintiff 
did incur liability to Messrs. Pickering and Ber- 


thond for such of the goods and moneys as he | 


procured of or through them for the owners’ use, 
and that he is consequently entitled to recover 
them in this action. As to whether the plaintiff 
incurred any personal liability for coals, I express 
no opinion. That may be a matter standing 
upon a different footing, and it is not necessary, 
in the view I take, for the determination of this 
suit. I do not know enough of the facts as to the 
agency of Pickering and Berthond for the 
charterers to determine that matter, and I express 
no opinion on it. T do not think the fact, if it be 
the fact, that Pickering and Berthond were the 
charterers’ agents would preclude the master 
from recovering in this action disbursements 
made on account of the owners, and I so hold. 
Neither do I think that, in those cases where he 
drew a bill of exchange upon the charterers, that 
would prevent his recovering disbursements 
really made for the owners’ use. On the other 
hand, I am of opinion that the plaintiff had no 
authority to pledge and did not pledge the credit 


of his owners for coals, wages, and provisions of 
krooboys and other expeuses appertaining to the 
charterers; and therefore, the owners of the ship 
not being liable for these sums, they cannot be 
recovered in an action in rem by the master 
against the ship. There being no authority for 
the plaintiff to pledge his owners’ credit in respect 
of those things, I do not think the steps taken by 
the defendants to enforce their lien for bire under 
the clause of the charter-party makes any dif- 
ference. I pronounce that the paymert into 
court is insufficient, and I refer it to the registrar 
and merchants to inquire into the items, with 
directions to allow the wages and all proper dis- 
bursements, except such as the charterers have 
undertaken to pay. 


From this decision the defendants appealed. 

The plaintiff had originally given notice of appeal, 
which was subsequently withdrawn (cf. The 
Beeswing, 5 Asp. Mar. Law Cas. 335; 51 L. T. Rep. 
N. S. 833). 

March 5, 1885.— Finlay, Q.C. 
Alexander) for the appellants. 

Sir Walter Phillimore (with him Kennedy) for 
the respondents. 

The argument was substantially the same as in 
the court below, the defendants contending that 
they were liabie for neither wages nor disburse- 


ments, as the master was not their master, nor 
appointed by them. 


Brett, M.R—It is unnecessary to consider 
whether in this case the statute gives a maritime 
lien on the ship in respect of the master’s wages 
and disbursements. If it had been necessary, I 
should certainly have required a great deal of 
argument to convince me after our recent decision 
in The Heinrich Bjorn (5 Asp. Mar. Law Cas. 
391; 10 P. Div. 44 ; 52 L. T. Rep. N. S. 560). The 
statute gives to the Admiralty Court jurisdiction 
to try claims for wages and disbursements 
brought by a master against his owners, and in 
order to enforce that jurisdiction the court has 
power to seize the ship of the owners. Now, here 
the questions are, first, whether the master's 
wages were due to him from the owners, though 
this is not the subject-matter of these proceed- 
ings; and secondly, whether they were bound to 
pay him for such disbursements as it was necessary 
from the circumstances of the case that the 
captain should make on behalf of the owners, and 
which his position as captain would give him im- 
plied authority to make on their behalf. Nobody 
could suppose that, if he was not their captain, he 
could charge his wages against them, because to 
charge his wages against persons who did not 
employ him would be absurd. It seems to me 
equally clear that, merely as captain, he could not 
enforce his claim to disbursements against the 
owners, unless it was in respect of disbursements 
which he. as their captain, bad implied authority 
to make on the owners’ behalf. If, therefore, he 
were the captain of the charterers and not of the 
owners, Í think he could not enter his claim 
against the owners of the ship in respect of wages 
or disbursements made by him. But if he was 
the captain of the owners’ it seems to me that he 
certainly was entitled to sue them for his wages 
to the Admiralty Court; and if he was their 
captain, he certainly was entitled by virtue of his 
position to make disbursements which were neoes- 
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sary for the navigation of the ship. He was at 
least entitled to make those disbursements against 
the owners which were not stipulated for in the 
charter-party, and which it was not known to him 
were to be paid by the charterers. I doubt very 
much, however, whether he was entitled to make 
disbursements on bebalf of the owners, which 
the charterers were bound to make, unless he 
first went to the charterers or their agents, and 
found that they absolutely refused to make them. 
Tf he had been put in this position, that the 
charterer’s agent at a foreign port had refused to 
make disbursements which they had undertaken 
to make, and the ship could not be navigated 
without those disbursements, I have a strong 
opinion that in such a case he would be entitled 
to charge such disbursements against the owners. 

Was he, therefore, the captain of the owners? 
That must depend upon the charter-party. The 
fact which is against that view is, that he was to 
be appointed by the charterers. Is this what is 
called a demise of the ship? To my mind it is 
certainly not. The command and the possession 
ofthe ship were left in the hands of the owners. 
What the charterers had aright to was a certain 
space in the ship in which to put their cargo, and 
they had no control over the crew at all, except 
that they were to give what are called sailing 
orders to the captain. Otherwise the vessel was 
in the possession of the owners, and ic must be a 
strong case indeed where the captain who navi- 
gates the ship is noti their captain. The captain 
was to be appointed by the charterers, but the 
owners were to maintain the crew and the captuin, 
and it follows that they must pay them. There 
was a stipulation in the charter-party by which, 
in the event of the obarterers being dissatisfied 
with the conduct of the master, the owners were 
required to makea full investigation into the 
matter. Would that stipulation have been neces- 
sary if ke was the servant of the charterers? It 
seems to me that this charter-party shows that 
although the captain was to be nominated by the 
charterers, he was to be paid by the owners, to be 
subject to their orders as to navigation, and to 
be dismissed by them if he was to be dismissed 
at all. It follows from this that he is the owners’ 
captain. If, then, he is their captain, inasmuch 
as they were bound to maintain the ship ina 
manner fitted for service, any nezessary disburse- 
ments made by him in order to preserve the 
vessel in that condition—and this, of course, in- 
cludes the provisions of a proper crew, and the 
wages of seaman, or repairs to the ship in a 
foreign port—he, the captain, was bound to pay 
on behalf of hisowners. He is therefore entitled 
to recover these disbursements from the owners. 
In my opinion this appeal must be dismissed. 


Baceatuay, L.J. concurred. 


Linpixy, L.J.—I am of the same opinion. It 
seems to me that, though the captain had certain 
rights as against the charterers, there was no 
doubt that he was the captain of the owners. It 
appears to me, therefore, that Butt, J.’s decision 
was right. 

Appeal dismissed. 

Plaintiff's solicitor, J. F. Harrison, Liverpool. 

Defendants’ solicitor, Harper and Battcock. 


TATE AND Sons v. HYSLOP. 


[Cr. or Arr. 


Friday, June 12, 1885. 


(Before BRzrr, M.R., BaGGALLAY and BowEN, 
L.JJ.) 


Tare AND Sons v. Hxsror. (a) 
APPEAL FROM THE QUEEN'S BENCH DIVISION. 


Marine ingurance—Concealment—Material fact — 
Risk im lighters—Agreement as to lighterman's 
liability. 

In marine insurance all facts which a prudent and 
experienced underwriter would take into con- 
sideration in estimating the premium are mate- 
rial, and ought to be disclosed. 

The London lightermen have two contracts as to the 
carriage of goods, the one as common carriers, 
the other on the terms that they will not be 
liable for loss unless caused by negligence, and 
the rate of premiums on goods carried under the 
latter contract being greater than that under the 
former. a . 

Held, that the fact of the goods being carried unter 
the latter contract ie material, and ought to be 
disclosed to the underwriters, and its concealment 
will avoid the policy. 


Tuis was an action brought by the plaintiffs, 
sugar refiners in London, against the deleudant, 
an underwriter at Lloyd's, to recover in respect of 
the loss of certain sugar which occurred in the 
Thames while the sugar was being conveyed irom 
the steamer to the plaintiffs’ refinery. ‘The sugar 
was insured in steamer or steamers, "and in 
boats and lighters while loading and unloading, 
and until finally delivered at any wharves, docks, 
landing places, vessels, or refinery et Silvertown, 
as ordered by the assured." 'The risks insured 
included “all risks of transhipment and storage 
on the route, and of rafts, craft, and lighters in 
loading and unloading, the transhipment, and 
particularly of any special lighterage, and while 
in craft waiting shipment or landing, or delivery 
to other vessels after arrival, and until delivered 
at any wharves, docks, landing places, vessels, or 
elsewhere, as ordered by the assured or their 
agents, each raft, lighter, or other craft to be 
considered as separately insured." 

The defence, raising the main question upon 
which the decision of the Court of Appeal turned, 
was that of concealment of a material fact, namely, 
the existence of an agreement between the plain- 
tiffs and their lighterman, named Hooper, who 
did all their lighterage, by which the latter was 
exempted from liability for any loss in craft 
except such as might be caused by his own 
negligence. 

At the trial, which took place in London before 
Manisty, J., it was shown that before April 1882, 
in cases where underwriters had paid for losses 
occurring while the goods were in lighters, they 
had been in the habit of suing the lighterman in 
the name of the assured, and recovering the 
amount of the losses so paid. In consequence of 
this an association of the Thames master lighter- 
men caused a notice to be published in the news- 
papers stating that they would not take upon 
themselves the liability of common carriers, but 
would only be liable for loss of or damage to 
goods resulting from the negligence or wilful 
acts of their servants. After this, in policies 
including risk on lighters, the premium charged 
was higher where the goods were carried on the 


~ (a) Beported by P. B. Hurcurss, Esq., Barrister-at-Law. 
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terms that the lightermen should only be liable for 
negligence or misconduct than it was where the 
lightermen were liable as common carriers. 

On the 20th May 1882, shortly before the policies 
sued on were effected, the plaintiff's brokers had 
written a letter to the plaintiffs respecting another 
loss which had taken place shortly before that 
date. Their letter was as follows: 


We have sent the papers relating to craft loss to 
Messrs. Powell and Jupp, average adjusters, to make up 
a statement. Of course you have eeen the notices in 
the Times about lightermen’s ability, including a letter 
to-day. Merchants are now insuring the craft risks 
excluded by lightermen, which seem to comprise all but 
negligence, at risks varying from ls. to 2s. 6d. p.o., 
depending on the distance allowed in the Thames. The 
rate seems high; but it is not out of proportion to the 
risks as explained by lightermen. Have you any instruc- 
tions to give? 


The policies now sued on were effected through 
the brokers who had written the above letter, 
without auy additional premium for craft risk, 
and without communicating to tbe underwriters 
the terms of the arrangement between the plain- 
tiffs and Hooper. The defendant stated at the 
trial that he had no knowledge of the existence 
of this arrangement until some time after the 
policies had been effected; but it was known to 
his solicitor, who had conducted an action against 
Hooper in respect of the previous loss reterred 
to in the broker’s letter. 

The following are the questions which were left 
to the jury, and their answers: 

(1) Was the fact communicated to the underwriters 
that by the existing arrangement between Hooper and 
the plaintiffs Hooper was liable only in case of negli- 
gence P—Answer : [t was not communicated direct to the 
underwriters, but it was disclosed to the defendant's 
solicitors on the 5th Aug. 

(2) Was the fact of the plaintiffs having that arrange- 
ment with Hooper materialto the risk; that i8 to say, 
was it a fact which a prudent and experienced under- 
writer would have taken into consideration in estimating 
the premium ?—Anawer: Yes. 

(3) It it was material, was it concealed ?—Answer : 


o. 

(4) When the insurances were effected on the 21st 
and 25th July, and on the 5th and 23rd Sept., was 
it the usual usage for merchants to employ lighter- 
men on the terms of the resolution of the Association of 
Lightermen in April 1882 ?—Answer ; Yea. 

(5) Was that usage generally known ?— Yes. 

(6) Were the underwriters reasonably justified under 
the circumstances of the case in assuming without 
inquiry that there would be recourse against lighter- 
men with the liability of a common carrier?—Answer : 
No, they were not. 


On these findings Manisty, J. gave judgment 
for the plaintiffs. 

The Divisional Court (Day and Smith, JJ.) set 
aside the judgment, and entered judgment for 
the defendant. 


The plaintiffs appealed. 


The appeal was argued by Webster, Q.C. and 
Reid, Q.C. (Hollams with them) for the plaintiffs ; 
and by Russell, Q.C. and Cohen, Q.C. (Barnes with 
them) for the defendants. 


The following decisions were referred to: 


Tennant v. Henderson, 1 Dow. 324; 

Vallance v. Dewar, 1 Camp. 508 ; 

Harrower v. Hutchinson, 20 L. T. Rep. N. S. 556; 
L. Rep. 4 Q. B. 523; reversed in the Exchequer 
Chamber, 22 L. T. Rep. N. S. 684; 3 Mar. Law Cas. 
O. 8. 434; L. Rep. 5 Q. B. 584; 

lonides v. Pender, 2 Asp. Mar. Law Cas. 266; 
30 L. T. Rep N. 8. 547; L. Rep. 9 Q. B. 531; 


| 
| 


Bates v. Hewitt, L. Rep. 2 Q. B. 595; 2 Mar. Law 
Cas. O.S. 432; 15 L. T. Rep. N. S. 366: 

Rivaz v. Gerussi, 4 Asp. Mar. Law Cas. 377 ; 44 L. T. 
Rep. N. S. 79; 6 Q. B. Div. 222. 


Brett, M.R.—In this case the plaintiffs had 
effected 2 policy with the defendant and others 
upon goods on board ships or in boats, craft, and 
lighters. 'The policy was to include all risks in- 
cidental to navigation, and all risks of rafts, craft, 
and lighters in loading, unloading, and tranship- 
ping, and in particular of any special lighterage, 
and while in craft waiting transhipment or land- 
ing on delivery to other vessels after arrival, and 
until delivered at any wharves, docks, landing 
places or elsewhere as ordered by the assured. 
The goods arrived in the Thames in a ship, and 
were put on board a lighter which belonged to a 
man named Hooper, whose business it was to let 
lighters. He had a running agreement with the 
plaintiffs, as to the construction of which there 
has been some contention, but which was one of 
two things: either an agreement which, as between 
the plaintiffs and Hooper, obliged the plaintiffs at 
the risk of becoming liable for breach of contract 
to allow him to carry all goods which were carried 
for them in ships and were to be taken to a wharf; 
or an agreement whereby, whenever Hooper 
should lighter goods for the plaintiffs, certain con- 
ditions were to be part of tbe contract. In either 
case if was part of the contract that Hooper 
should only be liable to the plaintiffs in the case 
of negligence; that is, that whatever may be the 
liability of a lighterman under ordinary circum- 
Stances the liability here was so limited that 
Hooper could only be liable if he were guilty of 
negligence. The loss is admitted, and the defence 
is that of concealment of a material fact. Con- 
cealments are of two kinds, viz., fraudulent con- 
cealment and non-disclosure. Here it is charged 
against the plaintiffs that from ignorance of what 
was uecessary for them to do under the law, or 
from carelessness, they did not disclose to the 
underwriters that which they ought to have dis- 
closed. Manisty, J. left to the jury certain ques- 
tions which they have answered specifically. It 
was not a general verdict, and upon their answers 
he directed verdict and judgment to be entered 
for the plaintiffs. The Divisional Court entered 
verdict and judgment for the defendant, and the 
plaintiffs now appeal. The first finding is of no 
value. The solicitor is not a standing agent for 
his client to receive mercantile notices in respect 
of mercantile business. It may be doubted whether 
there was a disclosure on Aug. 5th, but whether 
there was or not is immaterial. The substantial 
arguments before us were these: first, as to 
whether the jury were justified fn answering the 
second question in the affirmative ; and secondly, if 
so, whether they were justified in answering the 
fourth and fifth questions in the affirmative; and, 
thirdly, if so, whether the answers to those ques- 
tions materially affect the plaintiffs’ case. I have 
come to the conclusion that the jury were justi- 
fied in answering the second question as they did, 
and that the direction on that point was right. It 
is said that the plaintiffs should have disclosed 
that they had an arrangement with Hooper which 
minimised his liability in case of loss. The only 
effect which it was suggested that could have 
upon the money position of the underwriters is 
that, assuming a loss for which they would be 
liable under the policy to pay the plaintiffs, they 
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would not, by reason of this minimisation of 
liability have the same valuable recourse over 
against the lighterman as they otherwise would 
bave in the name of the assured. It is obvious 
that it could only affect the salvage which the 
underwriters might have; and it there were 
nothing else in the case I should have thought 
that the mere minimisation of the right to salvage 
would not have been a material fact. But some- 
thing else bas happened, for there is evidence that 
it had become more or less publicly known that 
some lightermen, at all events, would not carry 
goods unless their liability was minimised by 
arrangement, and therefore it was obvious that 
two states of things might arise so as to affect the 
underwriters’ right to salvage where there was a 
loss on board lighters. It is not disputed that 
upon such a policy as this the underwriters would 
be liable for loss whether the lighter belonged to 
the owner of the goods or to another person, or 
whatever might be the arrangement for lighter- 
age between the lighterman and the person for whom 
the goodsare carried. Therefore it signifies not to 
whom the lighter belonged, for the underwriters 
would be equally liable for loss on board the lighters. 
It was disputed whether, if the lighter belonged 
to wharfingers, they would have that liability in 
the absence of a special contract. To my mind 
they would. If goods are lost in the lighter of a 
dock company, the company are carriers of goods 
on the water, and therefore are subject to the full 
liability unless by arrangement that is restricted. 
Therefore the underwriters finding that in the 
one case they would have the advantage of using 
the name of the assured against the persons who 
were under full liability, and that in the other 
case there was that arrangement, came to the 
conclusion that the two positions were different 
as to their mercantile interest, and that they ran 
greater risk of money loss in the one case than in 
the other. Upon that they came to the conclusion 
that in the one case they would charge a larger 
premium, and that where they had full protection 
they would charge less. Therefore they came to 
the conclusion that they would have two rates of 
insurance. They made known that such was 
their resolution, so as to let people know that 
if they insured with them they would have 
to pay different premiums according to the 
different states of circumstances. There is evi- 
dence that this had become known to the 
plaintiffs, either personally or by their brokers, 
before they insured. It seems to me that the 
moment they knew that there were two rates of 
insurance which would arise in consequence of 
their teking one position or another with regard 
to the landing of their goods, it became material 
to the underwriters to know what was the 
plaintiffs’ intention at the time. Certainly, if the 
plaintiffs had bound themselves, it became 
material for the underwriters to know that fact. 
But if the contract did not bind the plaintiffs to 
land their goods by Hooper’s lighters, yet it 
seems to me that where there is a difference in 
the premium known to the plaintiffs, amd where 
they have the intention at the time when they 
insure of landing their goods under circum- 
stances which they know would, if disclosed, 
cause the underwriters to require a larger 
premium, this is a matter which a prudent 
and experienced underwriter would take into 
consideration in estimating the premium, or in 
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considering whether he would take the risk, 
and is, therefore, a material fact to be made 
known. Therefore, that question being rightly 
left to the jury, they were justified in coming to 
the couclusion to which they came. The autho- 
rities show that the materiality is not as to the 
risk, but whether the fact, if disclosed, would 
influence the underwriters as to entering upon 
the insurance or as to the terms upon which 
they would insure. The case most like this 
is Harrower v. Hutchinson (22 L. T. Rep. N. S. 
684; 3 Mar. Law Cas. O. S. 494; L. Rep. 
5 Q. B. 584). There the vessel and the goods 
insured were lost in returning from a port 
which was not known to the underwriters. 
An underwriter is bound to know the mercantile 
geography of the countries to which the voyage 
is insured; that is, he is bound to have the know- 
ledge which underwriters of ordinary akill have. 
But if there are any circumstances with regard 
to a port, which, although it exists, is not so well 
known that all careful underwriters must be taken 
to know about it, then the case may be brought 
under the definition which requires the assured 
to disclose. As a fundamental rule, an assured 
bas to disclose any circumstance which would 
affect the determination of a prudent and ex- 
perienced underwriter, which is known to the 
assured and is not known, and ought not to be 
known, to the underwriter. In that case it was 
proved that the port existed, and that it was & 
more dangerous port than the other. But by 
reason of it not having been sufficiently fre- 
quented it was not to be assumed against any 
particular underwriter that he was bound to 
know, and it was proved that the particular 
underwriter did not know. Therefore that was & 
case where the assured knew of a larger danger, 
and the underwriter did not know, and was not 
bound to know it, and accordingly the court held 
that the assured ought to have disclosed the fact 
that he was sending the ship to that port, and 
that it was a more dangerous port than the other. 
The difficulty in that case was whether the under- 
writer ought not to be taken to know the condi- 
tion of that port; but it was held that, under the 
particular circumstances of the case, the port 
being not so largely frequented as to make it 
known to the generality of careful underwriters, 
the particular underwriter was not bound to 
know. Applying that doctrine here, the assured 
knew that they had made up their minds at the 
time of the insurance to land the goods by this 
particular lighterman. That was not disputed. 
They knew that they had a particular arrange- 
ment with him, and that if he did carry their 
goods he would be only under a limited liability. 
To my mind it is clear that the particular under- 
writer did not know of this arrangement. There- 
fore there is here a matter which the assured 
knew and the underwriter did not know. Then 
comes the question whether the underwriter 
ought to have known. That question presents 
greater difficulty. The evidence which justifies 
the second finding is, that there was & diversity 
of practice, and that some goods are carried 
by lightermen with full liability and others with 
limited liability, caused in some causes by agree- 
ment and in others by circumstances. If the 
fourth finding means that the practice is 80 
general that almost every merchant employs & 
lighterman with limited liability, iu seems to me 


490 


MARITIME LAW CASES. 


Cr. or Ar.) 


TATE AND Sons v. HYsror. 


{Cr. or Arr. 


to destroy and cut away the very ground on 
which the second finding was based. It leaves 
only one mode of landing goods. Is it true to 
say that there is only one mode of landing goods, 
that is, under limited liability? It seems to me 
from the evidence on both sides, that itis not 
true to say that there was a general usage to 
employ lightermen only under one set of circum- 
stances, The evidence shows nothing which can 
support and make reasonable the finding of the 
jury upon the fourth question, and if the fourth 
falis the fifth also falls. Therefore, so far as my 
judgment goes, I should say that the case must 
be decided on the footing that there was no 
evidence to support the findings on the fourth 
and fifth questions. Therefore the case rests upon 
the second finding. But having come to the con- 
clusion that the second finding is right, it seems to 
me that the facts which support that finding make 
it impossible that the fourth and fifth can be right. 
It comes to this, that the fourth and fifth find- 
ings are inconsistent with the propriety of the 
second; so that there is a dilemma that, if findings 
four and five are right the second is wrong, and 
if the second is right the others are wrong. I 
think that the fourth and fifth are wrong, and 
the second is right. As to the sixth question, 
it seems to me, first, that it mixes up law aud 
fact; secondly, that it is irrelevant. For these 
reasons I come to the conclusion that the judg- 
ment of the Divisional Court must be affirmed, 
and that the verdict; must be entered for the 
defendant. I take the third answer to mean “ was 
not disclosed.” Ido not think the fact was con- 
cealed in any other way, for there is no symptom 
of fraudulent concealment. 


Baceattay, L.J.—I am of the same opinion. 
The ground of my conclusion is, that there was 
evidence to support the second finding, but there 
was no evideuce to support the third and fourth. 


Bowen, L.J.—I am of the same opinion. Ihe 
first question is as to what is the legal test to be 
applied to the evidence. It is established law 
that a person who deals with underwriters must 
disclose to them all material facts known to himself 
and not krown to them, or, at all events, which 
they are not bound to know. In order to make that 
proposition clear, of course it becomes necessary 
to understand what one means by a material fact. 
That definition also has been conclusively esta- 
blished by reason and authority. It is the duty 
of the assured to communicate to the underwriter 
all facts in his own knowledge which would affect 
the mind of the underwriter, either as to taking 
the contract or astothe premium. The question 
of materiality depends upon the effect which the 
communication would have upon the underwriter 
at the time when the policy is made. Therefore, in 
answering the question whether a fact is material, 
one may shortly dispose of it by saying that 
it depends upon whether or no a prudent under- 
writer would take that fact into consideration in 
estimating the premium. The rule has been laid 
down over and over again, and is stated clearly 
in the case of Jonides v. Pender (30 L. T. Rep. 
N. S. 54; 2 Asp. Mar. Law Cas. 266; L. Rep. 
9 Q. B. 581). 

That being the law, what are the facts to 
which we have to apply it? The importers 
of this produce, which is to be landed in the 
Thames, use lighters for the purpose of dis- 


charging the cargoes. Down to the year 1882 
no importance seems to have been attached by 
the underwriters to the way in which importers 
dealt with lightermen. Owing to a previous 
litigation, in 1882 the lightermen came together 
and combined for the purpose of insisting upon 
being discharged from the liability which is 
known as that of common carriers. Their combi- 
nation was known to merchants, and was also 
known to underwriters, who thought the deter- 
mination of the lightermen to resist the liability 
of common carriers was of sufficient gravity 
to affect the underwriting of policies and the 
premiums to be charged. As long as it remained 
uncertain down to the time when the ship 
arrived whether the cargo would be landed by a 
lighterman who remained subject to common law 
liability or by one who took the goods upon the 
terms of being exempted, then, unless the under- 
writers made it part of the terms of the bargain 
between them and the assured, and insisted that 
the goods should be landed one way or the other, 
there was nothing which the assured in such a 
case knew and the underwriters did not know, 
and therefore there could be nothing which the 
assured was bound to disclose, the non-disclosure 
of which was material, because the underwriters 
would be bound to know the ordinary course of 
trade. But the moment the merchant makes an 
arrangement which determines the uncertainty 
in one direction, and either binds himself by 
agreement (as seems to have been the case here) 
with a lightermau that the latter shall carry 
the goods without being liable to the com- 
mon law liability, or even supposing the 
merchant does not bind himself by a binding 
agreement to employ a lighterman, and that 
the arrangement in this case falls short of 
that mutual contract which at first sight I was 
inclined to think it did, it only amounts to this, 
that & merchant has made an arrangement which 
for business purposes practically governs the 
future, and which at the time when he makes the 
policy he intends to carry out; then a fact exists 
which is in the knowledge of the assured and not 
in the knowledge of the underwriters. Is it then 
material that such a fact should be disclosed ? 
The evidence here was, that from and after May 
1882 premiums were affeoted by the existence or 
non-existence of such an arrangement, and if one 
wishes for a conclusive finding upon the question 
whether this arrangement and intention on the 
part of the merchant was material, one finds it 
in the brokers’ letter which gave a conclusive 
indication to their principals that in their minds, 
as well as in the minds of the underwriters, 
such an arrangement should be disclosed. It 
is impossible under such circumstances, having 
regard to the true definition of materiality, to 
doubt that the finding of the jury must stand 
which says that the fact of the arrangement 
having been made was material to the risk; t.e., 
was a fact which a prudent underwriter would 
have taken into consideration in estimating the 
premium. 

With regard to the question whether the 
mere existence of facts which would lessen 
the salvage are facts which should be dis- 
closed I offer no opinion. It seems to me that, 
although an arrangement lessening salvage is 
not necessarily material, it may be so, and that 
the real test is whether the underwriter would 
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be affected in estimating premium. The arrange- 
ment here between the merchants and the lighter- 
men isnot & mere lessening of salvage, for the 
existence of such an arrangement may affect the 
danger of the goods being lost. I found my 
judgment upon this: that at the time when the 
policy was effected there was an existing arrange- 
ment between the assured and the lighterman, 
which was intended by the assured to be acted 
upon, aud the existence of which would materially 
affect the underwriters in estimating the premium. 
If that ig a true view of the case, the remaining 
answers tothe questions seem to me to be em- 
barrassing. The fourth may be read in two ways. 
If it is read in one way it will mean that prac- 
tically there was only one way of landing goods, 
and that there was a general usage to employ 
lightermen upon the terms that they should be 
discharged from common law liability. It seems 
to me that this is inconsistent with the answer 
given to the second question, because, assum- 
ing that the prevalent usage is to employ 
lightermen in only one way, and the underwriters 
know this, to disclose the arrangement would give 
them no additional information. If that is the 
true way in which the fourth finding must be read, 
ib seems to me that there is no evidence to 
support it. I confess that I am inclined to 
read the fourth answer as intimating an opinion 
on the part of the jury that there was a general 
usage not supplanting other usages, but taking 
its place amongst them as one quite common, and 
which should be known to all in bnsiness, t.e., 
that lightermen might be employed upon the 
terms that their common law liability should 
remain,but that they migbt equally probably be 
employed on the terms that they should not be 
subject to their common law liability. If that is 
the true meaning, the answer tothe fourth ques- 
tion is irrelevant, because what is material is 
the existence of the prior agreement, and that is 
the ground upon which there has been conceal- 
ment. It is within the rights of the merchant to 
employ a lighterman upon any terms, provided he 
has not at the time of the policy elected to take 
a particular course; but, if there is & fixed 
agreement at the time of the policy, that should 
be disclosed. If that should be disclosed, 
how can it be an answer to say that tbe 
underwriters should never assume that there 
would be recourse against the lighterman, or that 
there was a general usage when the goods did 
arrive to deal with them in one way or the other? 
The complaint is not that that recourse has been 
taken away in the events which happened, but 
that the underwriters were not told of the special 
agreement at the time when the policy was made. 
Therefore, if read in that way it is not an answer 
to the second finding of the jury. But if itis to 
be read as meaning that there was only one preva- 
lent way of landing goods, there is no evidence to 
support it. The same observations apply to the 
fifth and sixth findings. For these reasons I am 
of opinion that the appeal should be dismissed. 
Appeal dismissed. 


Solicitors for plaintiffs, Hollams, Son, and 
Coward., 

Solicitors for defendants, Waltons, Bubb, and 
Johnson. 


THE CHBISTIANSBORG. 


Or. OF Arr. 


July 18 and 21, 1885. 
(Before Brett, M.R., BaccarníAx and Fry, L.JJ.} 


THE CHRISTIANSBORG. (a) 


ON APPEAL FROM SIR JAMES HANNEN. 

Practice—Stay of proceedings—Actions in rem— 
Bail—Letter of guarantee—Proceedings in Ad- 
miralty Division— Lis alibi pendens— Election. 

Where a collision action was instituted in Holland 
in which the defendants’ vessel was released upon 
a letter of guaraniee given between the parties, 
and the plaintiffs subsequently instituted a 
second action in this country, and re-arrested the 
vessel, the Court of Admiralty stayed the second 
action and released the vessel : 

The Court of Appeal (Baggullay and Fry, LJJ., 
Brett, M.R. dissentiente) afirmed the order, 
being of opinion that the letter of guarantee 
being in principle equivalent to bail, the second 
proceedings in this country were vexatious, and 
that having the power to stay them they ought, 
under the circumstances, to ewercise that power. 

THs was an appeal from a decision of Sir James 

Hannen on a motion by the defendants in a 

collision action im rem, asking the judge ''to 

direct the steamship Christiansborg and her 
freight to be immediately released on the ground 
that bail has been given for the ship in the Royal 

Court of Holland, at Rotterdam, in a suit in- 

stituted there, and to dismiss this action.” 

The collision occurred in the Baltic, on the 
20th May 1885, between the foreign steamships 
the Christiansborg and the Jessica, the Jessica and 
her cargo being totally lost. 

The owners of the Jessica and her cargo there- 
upon instituted an action in the Royal Court of 
Holland at Rotterdam, on the 15th June 1885, 
against the steamship Christiansborg. She was 
arrested at Maeashuis. Upon the defendants 
giving a letter of guarantee in the sum of 175,000 
gulden, the vessel was released on the 20th June. 

On the 9th July an action in rem was insti- 
tuted in England in the Admiralty Division of 
the High Court of Justice, by the owners of the 
cargo laden on board the Jessica, against the 
Christiansborg, claiming 19,0007. damages. 

On the 14th Jaly the owners of the Jessica and 
her freight, and her master and crew (proceeding 
for their effects) instituted an action i» rem in 
England in the Admiralty Division of the High 
Court of Justice against the Christiansborg, claim- 
ing 15,0001. damages. The Christiansborg was 
arrested in these actions. 

The plaintiffs proposed consolidating the 
actions, and offered to accept bail in the sum of 
19,0001. The defendants thereupon took oyt a 
summons in the cargo action, calling on the 
plaintiffs to show cause why the Christiansborg 
should not be released on the ground that bail 
had been given in the Dutch action, and why the 
English action should not be dismissed. ‘Lhe 
summons came on for hearing before Sir James 
Hannen-on the 14th July, when it appearing 
probable that the Dutch proceedings had been, 
or would be, discontinued, the summons was 
adjourned sine die in order to enable the parties 
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continued, now (July 17) moved the court as 
above stated, having, on the 16th July, served a 
notice of motion to the above effect, in the action 
brought by the owners, master, and crew of the 
Jessica. 

_ According to an affidavit sworn by a Mr. Henry 
Schmidt, of Hamburg, who acted as representative 
of the Jessica and cargo, it was stated that a Mr. 


Yon Appen, who acted for the same interest to 
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value the Christiansborg, had released the steamer - 


on receipt, of a letter of guarantee whereby the 
private underwriters guaranteed up to the amount 
of 175,000 gulden for compensation which the 
Ohristiansborg might have to pay. Mr. Schmidt 
Stated that he disapproved of this letter, and 
ottered to deliver it upto the underwriters, who, 
however, held to it. 


Paragraphs 5 and 6 of the affidavit were as 
follows : 


5. Isay that no bail has been given in Holland. The 
only seourity that has been given is the said letter of 
guarantee, which I am ready to deliver up at once. 

7. Since the Christiansborg was released in Holland 
T have been informed, and believe, that there are great 
difficulties in the way of prosecuting a anit in Holland 
on the subject of such a collision as this. 

The letter of guarantee was as follows : 

The Private Underwriters, Holman’s Canal, Copen- 
hagen, June 17, 1885.—We, the undersigned, the private 
underwriters in Copenhagen, hereby guarantee to the 
parties interested in the steamer Jessica, of Hamburg, 
and her cargo, up to the amount of 175,000 gulden, for 
the compensation which the steamer Christiansborg 
may eventually have to pay by legal decision in Holland, 
—(Signed) The Private Underwriters, pp. Ed. Hordt 
and Son, CARL. WILL. 

July 17.—The motion came on for hearing 
before the President, Sir James Hannen. 


Myburgh, Q.C. (with him Nelson), for the defen- 
dants, in support of the motion. 


Sir Walter Phillimore (with him Stubbs), for the 
plaintiffs, contra, 


The plaintiffs offered to abandon the proceed- 
ings in Holland, and pay the costs incidental 
thereto. This offer the defendants refused to 
accept. 


Sir James HANNEN.—I am of opinion that this 
question comes on before me in precisely the 
same manner as it did on summons in chambers, 
because the only direction I gave was that it 
should be adjourned sine die—in the expectation, 
indeed, that some arrangement had been or would 
be come to between the parties, which appears 
not to be the case. I am now called upon to 
state the principle on which such a question as 
this should be determined. Iam of opinion that 
where the suit has been brought in one court, as 
to which it is not shown that it would not do 
justice, ib is prima facie oppressive to institute 
another suit in any other court, and the only 
difference between the case of the one suit being 
inan English court and the other in a foreign 
court is, that it is highly probable that the 
English court will come to the conclusion more 
easily that full justice would not be done in the 
other courtif the circumstances were brought to 
its knowledge leading to that conclusion. In 
this particular case no facts are brought to my 
knowledge to show that the Dutch court would 
not do full justice, and as full justice between 
these two foreigners aa the English court. It is 
simply stated that when the steps which had been 
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taken in Holland came to the knowledge of some 
one in this country that he objected, although the 
plaintiffs’ agent in Holland was perfectly satisfied. 
It is true Mr. Schmidt says that there are great 
difficulties in proceeding with the suit in Holland, 
but he does not state what they are. That state- 
ment is contradicted, and I see no reason to 
entertain any doubt whatever that the proceedings 
can be taken with as reasonable certainty of 
Justice being done in Holland as here. 

Now let me consider what are the facts, and to 
what conclusion they should lead me. That there 
isa lis alibi pendens is perfectly clear. I do not 
of course think that that in itself precludes the 
plaintiffs from taking action here, if they show 
good reason for go doing; but, as I have already 
intimated, I do not think they have shown any 
good reason. The Dutch suit is pending. It is 
true that the plaintiffs have expressed a willing- 
ness to abandon that suit, but the Dutch court 
13 seised of this litigation, and without its consent 
(and L suppose it would be governed by similar 
considerations to those which I have expressed), 
and until it has dismissed the suit, and says it 
cannot entertain it, it is à lis alibi pendens. The 
Plaintiffs in Holland exercised a plain right in 
holding the vessel to bail there. Security was 
given which satisfied the agents of the plaintiffs 
in Holland, and thereupon the vessel was released. 
Now what is the meaning of that release? It 
Plainly must mean—everybody must understand 
it to mean—that the vessel was to go on her course 
and be useful to her owners and earn freight, and 
not merely that, she was to have liberty to sail 
about in Dutch waters. But the theory that is 
set up by the plaintiffs is, that though they have 
got à security, which I suppose is a security 
according to Dutch law, and which satisfied their 
agent there, they are at liberty wherever they 
find this vessel to arrest her over again, and so 
defeat the very object of the security which had 

9en obteined in Holland. It appears to me, 
therefore, that justice requires—and none of the 
authorities which have been cited prevent me 
doing what I think justice requires—that the suit 
Which has been instituted here should be stayed, 
and that the vessel should be released. This 
order is applicable to both actions. 


From this decision the plaintiffs appealed. 

July 18.—Sir Walter Phillimore (with him 
Stubbs), for the plaintiffs, in support of the appeal. 
—The decision of the learned President is wrong, 
being in direct opposition to the law as laid down 
by this court in the cases of 


McHenry v. Lewis, 22 Ch. Div. 397: 47 L. T. Rep. 
N. S. 549 ; 


The Peruvian Guano Company v. Bockwoldt, 5 Asp. 
Mar. Law Cas. 29; 48 L. T. Rep. N. S. 7: 22 Ch. 
Div. 225. 

According to the law there laid down, where the 

same plaintiff sues the same defendant in respect 

of the same cause of action in this country and in 

a foreign court where the remedy and procedure 

are different, there is no presumption that the 

multiplicity of actions is vexatious, and a special 
case must be made out to induce the court to 
interfere. The onus therefore is upon the 
defendants to show that the institution of the 
action here is vexatious. This they have not 
done, and the court therefore should not exercise 
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its jurisdiction to restrain the plaintiffs continuing 
their action in this country. Moreover the court 
will only interfere where a very strong case 18 
made out, and in The Peruvian Guano Company 
v. Bockwoldt, where the circumstances were 
analogous Lo the present, the court even refused 
to make the plaintiffa elect. The old practice of 
the Courts of Chancery was to put the plaintiff 
to his election, and not to stay the proceedings. 
The decisions of Sir Robert Phillimore in 
The Catterina Ohiazzare, 9 L. T. Rep. N. S. 588; 
1 P. Div. 368; 3 Asp. Mar. Law Cas. 170; 
The Mali Ivo, 20 L. T. Rep. N. S. 681; L. Rep. 
2 A. & E. 356; 3 Mar. Law Cas. O. S. 211; 
The Peshawur, 48 L.T. Rep. N.S. 795; 8P. Div. 32; 
5 Asp. Mar. Cas, 89. 
are conflicting, and it conflicting with the decision 
of this court in McHenry v. Lewis (ubi sup.) they 
are of no avail to the defendants. It may be said 
that in this case, the actions being both in rem, 
the remedy and procedure-are the same in both 
countries, and therefore, on the authority of 
McHenry v. Lewis (ubi sup.), the court should inter- 
fere. Butassuming the procedure to be the same, 
then no bail bond was given to the Dutch court as 


our Court of Admiralty requires, and the plaintiffs | 


would have no effeotive means of enforcing their 
remedy, assuming the Dutch court to decide the 
ease in their favour. If, therefore, the procedure 
in the Dutch court is similar to ours, it would 
bea denial of justice to compelthe plaintiffs to 
proceed in a court where they will have no 
effective remedy. If, however, the procedure and 
remedy in Holland are different from ours, then, 
according to the decision of this court, there is no 
vexation, and tlie court should not interfere. 


Myburgh, Q.O. (with him Nelson) for the 
respondents.—According to the decision of 
McHenry v. Lewis (wbi sup.) if the court sees 
that the circumstances of the case are as vexatious 
as in a case where a plaintiff sues the same defen- 
dant in two courts in this country, then it will 
interfere to prevent the defendant being vexa- 
tiously harassed, In such a case ib has jurisdic- 
tion either to stay the proceedings or to put the 
plaintiff to his election. Itis not shown that the 
Dutch court would not do full justice between 
the parties; and, moreover, bofh actions being 
Admiralty actions in rem, it is submitted tnat the 
remedy and procedure in both courts are 
substantially the same, and that therefore, on the 
authority of McHenry v. Lewis, the second action 
is vexatious and should be stayed. There is no 
distinction in principle between a letter of 
guarantee given between the parties and a bail 
bond given to the court. The giving of bail is 
the substitution of the bail for the res, and means 
the release of the ship from all liabilities in 
respect of the collision. Her subsequent arrest 
was therefore against good faith, and to meet the 
ends of justice, which none of the authorities 
prevent, the second action should be stayed. 
The decisions of the Admiralty Court on this 
point are in favour of the defendants’ contention, 
and are capable of being supported consistently 
with the decision of this court. 


Sir Walter Phillimore in reply. 
Cur. adv. vult. 


July 21.—Bnxrrr, M.R.—In this case a suit 
was instituted in an Admiralty Court in Holland, 
against a ship in respect of a collision, and in that 
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it the parties, unless the proceedings in the 
VE mei in Holland differ from those 
in the Admiralty Division here, have done that 
which is absolutely contrary to the practice of 
the court. Instead of taking a bail bond to the 
court, they have taken a guarantee as between 
themselves. The plaintiffs in Holland have now 
instituted an action in the Admiralty Division 
here against the same ship for the same collision. 
A motion was made in the English action to stay 
the proceedings here upon the ground that there 
was an action pending in Holland between the 
game parties for the same cause of action. The 
plaintiffs in this courb offered to elect at once to 
abandon the proceedings in Holland and to pro- 
ceed only here. They offered to cancel the bond 
or guarantee, to give it back, and to pay all the 
costs of the Dutch proceedings; but Sir James 
Hannen declined to allow them to elect, and 
stayed the proceedings here absolutely, so that 
the plaintiffs could never proceed in this country, 
The question is, was the learned President right 
in so doing? Now this was a collision between 
two foreign ships on the high seas, and the 
defendants’ ship has come into an English port, 
and has been seized by the Admiralty Division 
here, There is no doubt, in my mind, that the 
court here has full jurisdiction to try the 
case, The question therefore must be, where a 
plaintiff has brought an action in & court in this 
country which has jurisdiction, whether the 
court will prevent him from going on with that 

h. . Li 

Ds what are the rules which have been laid 
down with regard to this? and laid down. in 
my opinion, with perfect correctness, and in & 
manner binding on this court. There is the case 
of McHenry v. Lewis (22 Oh. Div. 397 ; 47 L.T. 
Rep. N. S. 549), decided in 1882. In that case it 
was argued that the mere fact of proceedings 
being pending in a foreign court was sufficient 
of itself to cause & court here, in whicb an action 
between the same parties and for the same canso 
of action was pending, to stay proceedings here. 
Indeed, it was argued that the court here would 
not have jurisdiction. The late Master of the 
Rolls gave a most important judgment, which I 
should haye thought would have settled the law. 
He said : “ That question is, whether or nof, when 
an action is brought by a man in this country 
against a defendant, and the same plaintiff 
brings an action in a foreign country against the 
same defendant for the same cause of action, this 
court has jurisdiction in a proper case to stay the 
action in this country on the ground that the 
defendantis doubly vexed by reason of the action 
being brought also in the foreign country.” Then 
he deals with the case of Coz v. Mitchell (7 C. B. 
N. S. 55) in a way which is binding on us, and then 
he proceeds to say: “ If the true view of the judg- 
ment is that primd facie & man is not doubly 
vezed when the action is brought in the two 
countries, but that you want a special case to 
show that he is doubly vexed, then there is no 
conflict of opinion.” That is, in other words, to 
say that, where the two actions are in two different 
countries, and that is all which can be alleged, 
prima facie there is no vexation at all, and the 
court ought not to interfere. It ought not even 
to put a party to his election prima facie, but 
leave him to go on and see in which suit he can 
| get execution first. The learned Master of the 
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Rolls then said: “ As regards the second point, it 
appears to me that very different considerations 
arise where both the actions are brought in this 
country, and where one of them is brought in a 
foreign country. In this country, where the two 
actions are by the same manin courts governed 
by the same procedure, and where the judgments 
are followed by the same remedies, it is primá facie 
vexatious to bring two actions where one will do.” 
So that even where it is in courts that have pre- 
cisely the same procedure, precisely the same 
remedies in the same country, even there it is 
only primá facie vexatious; and he adds that *' this 
has been recognised. I believe, for ages by the 
practice of the old Court of Chancery.” Now, 

what did the old Court of Chancery do, even in 
the strong case that is there referred to? It put 
the plaintiff to his election. It did not stay tha 
action without giving him an election, it did not 
refuse to allow him to elect upon any terms but 

it put him to his election. That is all the Court 
of Chancery did. The learned judge says: ' But 
where it is in a foreign country it certainly appears 

to me that we cannot draw the same inference. 
Not only is the procedure different, but the 
remedy is different.’ I should think the learned 
judge there meant to say “ may be different.” 
Then in another part he shows how it might be 
different, but it is not worth while to allude to 
that. We therefore havethe late Master of the 
Rolls drawing a strong distinction between the 
case of the proceedings being in two countries and 
in the same country. Where they are in the 
same country, he only says it in. a primá facie case 
of vexation ; and even where it is a case of vexa- 
tion, he says the Court of Chancery had never 
done more than put & man to his election. Then 
Cotton, L.J. says: “ The distinction between pro- 
ceedings where they are both in the same tribunal 
and when one is in England and the other is 
abroad, has already been pointed out by the 
Master of the Rolls, and that may explain why it 
is of course when both the actions are in England, 
and not of course when one is in England and 
the other abroad." Then he lays down the way 
in which the jurisdiction is to be exercised : “ But 
here under the circumstances of this case ought 
we to exercise a jurisdiction, which I assume we 
have, and to make the order? In the first place, 
it is a jurisdiction which one ought to exercise 
with extreme caution. Stopping in the middle of 
a suit a plaintiff from going on when he has a 
right of action as against the defendant is a 
jurisdiction which has to be exercised with very 
considerable caution.” Then he goes on to dis- 
cuss the particular case: “ But I cannot say here 
that we ought to come to the conclusion, which is 
the principle on which the jurisdiction is to be 
exercised, that proceeding with these two suits in 
the two different tribunals is vexatious. It may 
be harassing no doubt, because it is very harassing 
to have an action brought against one in any 
tribunal at all, but that is not enough. It must 
be vexatiously harassing the defendant on the 
part of the plaintiff whose action is sought to be 
stayed." Then Bowen, L.J. says: “I think that 
Cow v. Mitchell (ubi sup.) decided nothing more, 
that it simply lays down the proposition that the 
mere pendeney of an action abroad is not a suffi- 
cient reason for staying an action at home, 
althongh the causes of action and the parties 
may be the same." And then further on he says: 


“The fact that no English action has ever yet 
been stayed on the ground of concurrent litiga- 
tion in America is a strong argument to prove 
that such concurrent American litigation is nob 
of itself a sufficient reason why an English action 
should be stayed.” Now he speaks of America 
as the strongest case he can find because the laws 
of America are as nearly as possible the same as 
the laws of England, and are founded upon the 
same law. Again he says: “ Itis clear not merely 
from reason but from the language of Lord 
Cottenham and Lord Cranworth referred to by 
Cotton, L.J., that this court could do it if neces- 
sary for the purposes of justice, but some special 
circumstances ought surely to be brought to the 
attention of the court beyond the mere fact that 
an action is pending between the same parties on 
the same subject-matter in America.” That 
seems to me to lay down the law that there is 
jurisdiction in the court, but that it ought only 
to be exercised with the greatest caution. Where 
both actions are in England in the same tribunal— 
because in England, if one is in one tribunal and 
another in another, where the proceedings are not 
identical, or where the remedies are not equally 
effective, the law would apply which he has 
laid down with regard to foreign countries— 
he says the jurisdiction is to be exercised with 
extreme caution, and where in England it is 
in an exactly similar tribunal, primd facie it is 
vexatious, and therefore it would lie upon the 
party bringing the action to show that it was not. 
But where the cases are in foreign countries, 
different countries, primd facie it is not vexatious, 
and he who says it is is bound to prove clearly to 
the court that it is, and that the person who is 
suing here ina court which has ample jurisdic- 
tion would have in every respect the same chance 
in the foreign court which he has here, and that 
he would have equal facility to enforce his 
remedy. Then we have the case of The Peruvian 
Guano Company v. Bockwoldt (23 Oh. Div. 225; 
9 Asp. Mar. Law Cas.29; 48 L. T. Rep. N. S. 7), 
in which the motion was that the plaintiff might 
be ordered to elect, not that the proceedings 
should be stayed. Indeed, I can find no case in 
which the court has stayed the second action 
without giving the plaintiff the right of election. 
There again the Jate Master of the Rolls says: 
"It is very important in these cases that the 
court should clearly see that in stopping an 
action it does not do any injustice,” J will not 
read any more of his remarks, because he has 
already stated his opinion in the other case. 
Then Lindley, L.J. says: * As I understand it, it 
comes to this, that where the plaintiff is suing 
in this couniry and also abroad in respect of the 
same matter, and a motion is made to compel the 
plaintiff to elect, it is not sufficient for the person 
80 moving to point out that there are two pro- 
ceedings being taken with reference to the same 
matter; he must go a step further and show 
there is vexation in point of fact, that is to say, 
that there is no necessity for harassing the defen- 
dant by double litigation.” In other words, he 
must show that there is no necessity. He pro- 
ceeds: “If in any case it is established that there 
is nothing except vexatious litigation, there is 
ample jurisdiction in this court to make the order 
asked.” Then Bowen, L.J. in stronger language 
says: “How are we to apply that doctrine to 
concurrent actions in our own and foreign courts? 
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It seems to me that we have no right moral or 
legal to take away from a plaintiff any real 
chance he may have of an advantage. If thereisa 
fair possibility that he may have an advantage by 
prosecuting a suit in two countries, why should 
this court interfere and deprive him of it?” 

The cases to which I have referred had dealt 
with cases in tbe Admiralty Court, as to which I 
must say that they are not satisfactory. Take 
the case of The Peshawur (8 P. Div. 32; 
48 L. T. Rep. N. S. 796; 5 Asp. Mar. Law Cas. 
89), which was an action in personam. arising out 
of a collision in the Indian Ocean. It there 
appeared that “a cause of damage in rem 
relating to the same collision bad prior to the 
proceedings in this court been instituted by the 
owners of the Peshawur against the Glenroy in a 
Vice-Admiralty court abroad and was there 
pending.” That is all that was shown to the court 
and Sir Robert Phillimore upon that only says; 
“There are two questions raised in this case; 
first, whether I have the power in my discretion 
to direct a stay of the proceedings in the action 
brought in this court, by the owners of the 
Glenroy against the Peninsular and Oriental 
Steam Navigation Company; and secondly, 
whether, if I have this power, I ought in the 
circumstances to exercise it in favour of the 
defendants in the action here. Now I think I 
have a discretion as to whether I should stay the 
proceedings here or allow them to go on, and I 
shall exercise this discretion in {favour of stop- 
ping all proceedings in the action in this court 
until after the suit at Colombo has been heard." 
He gives no reason. He says: “I shall do it. 
I have a discretion and I shall do it,” and the 
only facts proved were that there was a suit 
pending at Colombo. That decision is in the 
very teeth of the decision in the Court of Appeal. 
It seems to me, with very great deference to Sir 
Robert Phillimore, that that case was wrongly 
decided, and I cannot regard it as an authority. 
Then there is the case of The Mali Ivo (ubi sup.), 
in which Sir Robert Phillimore refused to stay 
the proceedings. In that case the learned judge 
made statements, which have been relied upon; he 
says that he has a discretion, which nobody denies. 
Then he says: “I am aware that it has been 
decided by the Court of Common Pleas, in the 
case of a foreigner against whom an action of 
contract was pending in his own country at the 
suit of the plaintiff, and who came over to this 
country and was sued here by the plaintiff for the 
same demand, that the pendency of the action in 
the foreign country was not a sufficient ground for 
staying the proceedings in the action here, and I 
have considered that part of the case of The Bold 
Buceleugh (7 Mod. P. C. 223) which refers to this 
subject: If we take those. words literally, as 
I am inclined to do, I agree with him. Then he 
goes on: “ I have come to the conclusion that it 
would be my duty either to suspend proceedings 
in this court or to put the parties to their elec- 
tion "—If that is to be read together as one thing 
it gives the parties their election, and if they 
refuse to exercise it, and to stay proceedings, 
that, I think, would be right. He continues— 
“as to which court they would have recourse to, 
if, indeed, the evidence before me established 
that there was a lis alibi pendens before a tribunal 
which could afford tbe plaintiff a complete 
remedy, whether the proceedings were technically 


TuE CHRISTAINSBORG. 


[Cr. or APP. 


instituted in rem or in personam." If the meaning 
of that is to afford as complete a remedy and as 
easily enforced, as the remedy in this court, 
and if it means to say that, then it is right, 
but not otherwise. In The Catterina Chiazzare 
(ubi sup.) the facts are thus stated by the judge : 
* A cross action had been entered on the 23rd 
Dec. in the High Court of Admiralty of Ireland, 
on;behalf of the Catierina Chiazzare, against 
the Harriet Williams, for the damages occasioned 
by the collision ; and subsequently, some time, I 
think, in the month of February, the owner of 
the Harriet Williams, the plaintiff in the prin- 
cipal cause in the High Court of Admiralty, of 
Treland, gave notice to the owner of the Catterina 
Chiazzare that no further proceedings would be 
taken in this suit brought by them against the 
vessel, and that the plaintiff would be at the costs 
which at that time had been incurred. Previously 
to this notice having been given the court in 
Ireland had already stated that it was not com- 
petent to the owner of the Harriet Williama to 
abandon tbe action until he had first caused the 
Catterina Chiazzare to be released in an action he 
had commenced against her in this court. Now 
the objection on protest is to the effect that there 
is a lis alibi pendens between those two vessels in 
the High Court of Admiralty of Ireland, that an 
application having been made to the judge in the 
High Court of Ireland to dismiss the suit on 
behalf of the original suitor, the owner of the 
Harriet Williams, the court refused to do 80. 
Therefore the state of things is this, that there 
was a suit instituted in the High Court of 
Admiralty of Ireland by the same plaintiff who 
now institutes a suit in this court, there being 
also a cross suit in Ireland, and the judge 
having refused to dismiss the plaintiff on his 
application from the suit, it is contended that it 
is competent to me to meet the matter by 
dismissing the proceedings instituted in this 
court. I am of opinion that I ought not to 
allow this suit to be proceeded with at present. 
I think that it has been clearly made out that 
there is & cause before the High Court of 
Admiralty of Ireland between the same parties 
for the same object, and arising out of the same 
cause of action as the action before me, and that 
no doubt, apart from technical considerations, it 
would be a most inconvenient course of proceeding 
to allow the same case to be heard at the same 
time in two different courts. What I have to 
consider is what other courts have decided as to 
what constitutes a lis alibi pendens. On this 
point I may refer to my decision in another court 
in Walsh v. Bishop of Lincoln (L. Rep. 4 A. & E. 
242). I think that the plaintiff here bns lost his 
way. I think that he should have applied to the 
High Court of Admiralty of Ireland to dismiss 
the suit as he did, and if that was refused, I think 
he ought to have appealed from that refusal. At 
all events, in the present state of things, I shall 
order the Caterina Ohiazzare to be released, and 
the proceedings in this court to be stayed.” 
Here again the learned judge seems to have 
exercised his jurisdiction upon the mere ground 
that there was a case pending in Ireland. If we 
take Ireland not to be, for the purpose in question, 
a foreign country, but assume that the court in 
Ireland will give the same remedy as the court 
here, that case is to be supported on the ground 
that prima facie there was vexation, and that 
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primd facie case was not met by any offer of the 
person suing in the second court. That is the 
way to uphold that case consistently with the 
other decisions. 

Now, when we come to apply this doctrine to 
the present case, what have we gob? The court 
is asked to stay the proceedings upon the 
ground that there are proceedings pending in 
Holland. Admiralty Courts are, to my mind, 
municipal courts of the country in which they 
exist, exercising by consent of all nations the 
maritime law which is the common law of ail 
nations upon the high seas; but the courts are 
municipal courts, and the Admiralty Court in 
Holland is therefore a municipal court of a 
foreign country. That being so, the case is 
within the authorities, according to which it is 
not vexatious to have instituted the suits in both 
courts, one being a foreign court. But, I think 
that Admiralty Courts are not within the full 
authority of that proposition, because the way in 
which they exercise their jurisdiction in all 
countries, 80 far as I know, is by seizing the ship 
and releasing her on bail being given according to 
the practice of the court. If, therefore, bail be 
given in one court, and when another tuit is 
instituted in a second court bail is to be given 
again, I think that that could not be allowed if 
the party suing in the second court insisted on 
preserving the bail in both courts. I think it 
would be vexatious to call upon the owner of a 
ship in respect of the same cause of action to give 
bail in the two courts at the same time. There- 
fore, where the case is an Admiralty action, and 
bail has been given in the foreign court, the party 
who objects to the action proceeding in the second 
court has satisfied to a certain extent the burden 
of proof which lies upon him, and has shown that 
it would be vexatious to allow without terms the 
matter to go on in the second court. But the 
English court cannot be satisfied without ample 
and satisfactory evidence that the course of 
procedure in the foreign Admiralty Court is in 
all respects the same as in the English court, and 
it cannot without ample evidence be satisfied that 
a person suing in the court abroad will have all 
the same chances of effective success and all the 
same facilities as he bas in the English court. 
Therefore, it is only in the case of bail being 
given that it is oppressive to proceed in the 
English court at the same time that you are 
proceeding in a foreign court. Were it not for 
this question of bail, it seems to me that an 
English court exercising its jurisdiction, according 
tothe rules laid down, would not interfere at all, 
and would allow both cases to go on in both courts 
&t the same time, but the fact that bail has been 
given in both cases would prevent it. It seems to 
me that the court would not be exercising its 
jurisdiction with caution, but it would be 
exercising it with extreme rashness, and great 
injustice might follow, if upon the mere fact 
of bail having been given in a foreign court it was 
to prevent a plaintiff saying he would give up 
the bail and pay the expenses incurred in the 
other court, and although he so offers, yet to 
refuse to allow him to go on in the English court 
which has jurisdiction to try the case. But the 
present case is stronger, for either the proceedings 
in Holland are shown to be different from those 
in the English Admiralty Court, and the plaintiffs 
will have no possibility of there obtaining judg- 


ment with effect ; or, on the other hand, the pro- 
ceedings in Holland are the same as here. Then 
it is clear that after the release of the ship upon 
the guarantee between the ‘parties an English 
Court of Admiralty would not try the case. A 
court will not proceed to try a case so as to make 
itself ridiculous; andinasmuchasinan action in rem 
the mode of enforcing the judgment is by enforcing 
a bail bond entered into with the court, the court 
would not proceed to try the case where the ship 
has gone, where no bail bond has been given to 
the court, and where there is nothing but a mere 
guarantee between the parties which is a mere 
personal contract. The Court of Admiralty 
could not enforce a guarantee. Supposing 
the Admiralty Court gave judgment for the 
plaintiffs, it would be helpless to enforce its 
judgment, and would be obliged to leave the 
parties to bring an action in another court. 
Hence, if the court stops the plaintiff from pro- 
ceeding here, it deprives him of the right of 
effective judgment and leaves him to go on in 
Holland, where the court, if the procedure is the 
same as here, will not further entertain the litiga- 
tion, and then the plaintiffa are helpless because 
they have only obtained a guarantee from the 
defendants to pay if the Court of Admiralty 
decides that the defendants’ ship was in the 
wrong. Therefore, if we stop the action here, and 
the Court of Holland, assuming it to have the 
same procedure as ours, refuses to try, the 
guarantee becomes worthless, and the plaintiff 
will have no remedy in any court. It seems to me to 
be asking this court to perform an act of absolute 
injustice. But if the procedure in Holland is 
different from ours, is it the same thing to have 
& judgment in Holland which can only be 
enforced by the guarantee of a third party, which 
18 & matter of contract only? Is that as effective 
a remedy as a judgment here after bail has been 
given to the satisfaction of the court. I confess, 
to my mind, that to refuse to allow the plaintiff 
to elect and to stay the action, notwithstanding 
the plaintiffs’ offer, is breaking away from the 
decisions of this court which have laid down a 
distinct and workable rule, and I fear that this 
court in so acting would be doing that which 
may lead to hopeless injustice to the plaintiffs. I 
there think that this judgment ought to be 
overruled. 

BacGarnay, L.J.—I have the misfortune in 
this case to differ from the Master of the Rolls. 
I need hardly say Iam very reluctant to differ 
from a judge who has had so great an experience 
of cases of this kind. I feel the greater anxiety 
on account of the serious consequences which 
will result to one side or the other according as 
this case is decided. With regard to the law, I 
take it to be established by a series of authorities 
that where a plaintiff sues the same defendant in 
respect of the same cause of action in two courts, 
one in this country and another abroad, that there 
is a jurisdiction in the court of this country to 
act in one of three ways: To put the party so 
suing to his election: or, without allowing him to 
elect, to stay all proceeding in this country; or to 
stay all proceedings in the foreign country. As 
I had occasion to observe in the course of the 
argument, it is not in fact a stay of proceedings in 
the foreign court, but it is an injunction upon 
plaintiff restraining him from prosecuting the 
| proceedings in the foreign country, which, of 
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course cannot be enforced against him if he is & ! 
foreigner, and is neither present in this country, 
nor has any property here. It is an injunction 
which may become inoperative, but that is how it 
may be done. 

Now I think the principle of election is very 
clearly expressed in the case of McHenry v. 
Lewis (ubi sup.). The marginal note I think 
correctly represents the effect of the decision. 
It is this: “ Where a plaintiff sues a defen- 
dant for the same matter in two courts in 
this country, such & proceeding is prima facie 
vexatious, and the court will generally, as of 
course, put the plaintiff to his election 
and stay one of the suits. And the same 
principle applies where one of the actions 
is in the Queen’s Court in Scotland or Ireland 
or any other part of the Queen’s dominions.” 
The judgment in that case drew a distinction 
between two actions being brought in English 
courts, and the case where one action is brought 
in a British court, the otber in a foreign court. 
It draws the distinction which I also draw that 
prima facie, if the actions are in two courts in 
the British dominions, it is vexatious to sue the 
same party in two different actions, but not 
necessarily so where one of the two actions is in 
a foreign court; we must examine into the cir- 
cumstances of the case, and see whether, under 
the circumstances, it is as vexatious as it would 
be if the same actions had been commenced in 
two British courts. That I take to be the effect 
of the decision in McHenry v. Lewis (ubi sup.), 
and no doubt it should be seen whether the party 
should be put to his election; but the circum- 
stances of the case must be such that, instead of 
pubting the plaintiff to his election, the court will 
stay oneor other of the two proceedings. Whether 
you adopt the principle of putting the party to 
his election, or of staying the proceedings in one 
or other of the courts, must depend upon the 
circumstances of the case. Some suggestions 
were made in the earlier part of the argument 
here to the effeot that no decision had gone so far 
as to stay proceedings in a foreign court, or until 
after the party had been put to his election. I 
ventured to suggest that there were several cases 
in which that course had not been followed, thus 
showing an authority for that which was supposed 
to bave no authority for it. It has been decided 
that before decree you may stay the proceed- 
ings of a foreign court, if the foreign court 
were Scotch, or Irish, or colonial. I think there 
is a case where the foreign court did stay pro- 
ceedings without putting the parby to his election. 
Therefore I take it that there is no question that 
the court can stay the action in the foreign court 
if the circumstances warrant it. But there is no 
doubt that, where the court has been in the habit 
of staying one or other of the proceedings, it 
has preferred to stay the proceedings in the 
English court. The principles to which I have 
just now referred were well recognised principles 
in the Chancery Courts prior to the Judicature 
Act, as it appears from one of the cases referred 
to by the Master of the Rolls. Since the passing 
of the Judicature Act those general powers are 
exercised by any branch of the High Court. The 
principles enunciated in that case are referred to 
by Jessel, M.R. in these terms : * When an action 
is brought by & man in this country against a 


in a foreign country against the same defendant 
for the same cause of action, this court has juris- 
diction in a proper case to stay the action in this 
country on the ground that the defendant is 
doubly vexed by reason of the action being brought 
also in the foreign country.” In the case of The 
Mali Ivo (ubi sup.) there had been a collision in 
foreign waters, and proceedings had been com- 
menced in the Austrian Consular Court of Con- 
stantinople, and other proceedings were com- 
menced in the English court. Application was 
thereupon made to stay the proceedings in the 
foreign court. After referring to the various 
authorities which had been quozed in the course 
of the argument, Sir Robert Phillimore expressed 
his opinion in these terms: *I have come to the 
conclusion that it would be my duty either to 
suspend proceedings in this court, or to put the 
their election as to which court 


arties to o w 
dion would have recourse to, if, indeed, the 
evidence before me established that there 


was a lis alibi pendens before a tribunal which 
could afford the plaintiff a complete remedy, 
whether the proceedings were technically insti- 
tuted in rem or in personam. I am also of 
opinion that the Austrian Consular Court of 
Constantinople would come within the category 
of a competent tribnnal, inasmuch as by the well- 
known capitulations, by treaty, sufferance, and 
usage, the Austrian empire, like other Christian 
States, has acquired from the Ottoman Porte an 
exclusive right of jurisdiction to be exercised 
over ite own subjects in suits of this kind within 
the limits of the Ottoman territory.” And having 
come to the conclusion that the Austrian court 
was a competent tribunal, he refused the appli- 
cation on the merits of the cuse, saying, “Ase 
matter of fact I am satisfied that there is no sult 
pending between the litigants, now before me, on 
the same subject.” And upon that ground he 
refused the application, but recognised the juris- 
diction in holding that it would be his duty either 
to suspend the proceedings in one court or to put 
the parties to election. That was an application 
to suspend the proceedings in the English court. 
In the case of The Peruvian Guano Company v. 
Bockwoldt (ubi swp.), in which Jessel, M.R. made 
a remark to which Í have already referred, I have 
no doubt the Court of Appeal were of opinion that 
no sufficient case was made out to cause them to 
make such an order as was prayed. There the 
application was that the parties migbt be ordered 
to elect whether they would proceed with the 
English or with the French proceedings. 'Phat 
was refused, and I think the grounds of the re- 
fusal appear very distinct indeed from the judg- 
meut of Lindley, L.J., where be says: “ Apart 
from the fact that the action in France is for six 
cargoes and the action here is for seven, there 
are certainly reasons, not frivolous reasons, not 
harassing reasons, for bringing the action in 
France. We cannot compel the plaintiff to 
abandon that action. The fact tbat the action in 
France is for six cargoes, aud the action here is 
for seven, prevents us from making the common 
order to elect between the two actions. If we 
were to compel the plaintiffs to elect so far as 
the six cargoes are concerned, we should not 
attain the result desired; we should not wholly 
stop one action out of two; both would be going 
on, namely, one in France for six cargoes and one 


defendant, and the same plaintiff brings an action ' in Mngland for the seventh." And for that reason 
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the application was refused. But I think that 
we have got some other cases which may be a 
guide, and particularly one referred to by Brett, 
M.R. I mean The Caterina Chiazzare (ubi sup.) 
That case appears to me, if it was rightly decided, 
to be upon all-fours with the one which we are 
now called upon to decide. According to the 
report, the facts are these: [The learned Lord 
Justice then read the facts of the case and the 
judgment.] If that was rightly decided, I really 
am unable to distinguish bebween the circum- 
stances of that cage and the circumstances now 
under consideration. 

. In the present case the vessels which came 
into collision were foreign vessels, owned by 
foreign owners, and the collision took place 
in foreign waters. The vessel which did not 
go to the bottom went afterwards to a port 
in Holland, where she was arrested by pro- 
ceedings in an Admiralty Court of competent 
jurisdiction. Having been so arrested an agree- 
ment was come to between the owners or the 
representatives of the owners of the two vessels 
for the release of the defendants’ vessel upon a 
guarantee being given, and the vessel was 
thereupon released. At present I am unable 
to see the distinction in principle between 
being held upon bail in the ordinary form, 
and being released by virtue of an agreement 
come to between the two owners or their 
representatives. The vessel then went to seaa 
free ship, and she might have entered into a 
charter-party for another voyage. I am not 
certain whether she did not do so in the present 
case. Being a free ship she came into an English 
port, and she may have done that for the very 
purpose of carrying out the charter-party into 
which she had entered. If this were merely a 
case of double proceedings, it might be quite 
right to put the parties to ar election; but what 
led to this vessel coming to and being arrested in 
an English port, but the agreement entered into 
between the representatives of the owners, and 
in consideration of which she had originally been 
released? and she might have entered into a 
contract for the performance of which she was 
responsible. If this vessel is detained and not 
allowed to go to sea she would be unable to carry 
out her contract, and she would be responsible for 
all that was done by the action of the parties, 
who could have kept her in the Dutch port, but 
who allowed her to go to sea upon a guarantee 
which must be taken to be sufficient. These are 
the circumstances of the case to which we have 
to apply the generally recognised rales. There 
will be vast inconvenience to either party which- 
ever course is adopted. If she is allowed to go 
to sea it may be that the plaintiffs, owing to the 
guarantee nof covering all the damage sustained, 
may suffer. On the other hand, the value of the 
cargo in respect of which she has been arrested 
is so very large that if she is kept in an English 
port and not allowed to go to sea the conse- 
quences may be, and probably will be, disastrous 
for her. The difficulties seem to me to be great 
on both sides, and where the difficulties are so 
great, I think the parties who have brought the 
difficulties about by not allowing the case to 
proceed in the Dutch court are the parties who 
ought to suffer and not the others. I am sorry, 
therefore, to dissent from the view of the Master 
of the Rolls, but it appears to me, forming the 
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best judgment I can upon the circumstances of 
the case, that the view of Sir James Hannen was 
right, and that the vessel should be allowed to go 
to sea at once. 

Fry, L.J.—I have also arrived at the conclusion 
that the judgment of the learned President is 
right. I come to that opinion, as it seems to me, 
without in any way impugning the principles laid 
down by this court in either the cases of McHenry 
v. Lewis (ubi swp.), or The Peruvian Guano Oom- 
pany v. Bockwoldt (ubi sup.). The ground upon 
which I conclude the learned President is right 
is this: that in my judgment the institution of 
the action in the Admiralty Court in this country 
was against good faith. Icome to tbat conclusion 
from the evidence of Mr. Schmidt himself, who is 
prosecuting the present action on behalf of the 
plaintiffs. He tells us in effect that the ship was 
arrested in Holland, that a letter of guarantee 
was given to Mr. Von Appen, whom he describes 
as acting on behalf of the owners of the Jessica 
and which Mr. Von Appen considered satisfactory, 
and that he (Mr. Von Appen) released the ship. 
Now, there are two ways in which that transac- 
tion may be viewed. It may beviewed as equiva- 
lent to the giving of bail, and I rather understood 
Sir Walier Phillimore in the first instance to 
present it to us in that aspect. Let us consider 
it for one moment as if it were a case in which 
bail had been given to the Dutch Admiralty 
Court. What is the effect of giving bail? It 
appears to me that the bail is the equivalent of 
the res, and that when the bail has been given 
for the thing it is, if not impossible, highly 
Improbable that another action should be allowed 
to go on against the res in any other place. I 
cannot help observing that it appears to me, where 
the matter in controversy is a ship the business 
of which carries it from jurisdiction to jurisdic- 
tion, very different considerations may apply to 
the existence of a suit in some other jurisdiction 
to those which apply to an ordinary action in 
personam. I think, therefore, that in the case of 
bail given, the plaintiff in the foreign action, the 
first action, has obtained that which is equivalent 
to the arrest of the res. 

The sume conclusion it appears to me may 
be arrived at in another way. The result of 
the giving of the bail is the release of the 
ship. Now, what is the meaning of releasing 
a ship under these circumstances? It appears 
to me that the meaning of it is, that she is 
released from all rights and claims against her 
in respect of the collision, which is the cause for 
which she has been compelled to give the bail. 
Therefore, without saying it is impossible that a 
second action should be allowed where such & 
release has been obtained, I think the existence of 
such a release is the most cogent circumstance 
against allowing the prosecution of a second 
action. Thatis the view which Sir James Hannen 
entertains, because he says: “Now what is the 
meaning of the release? It plainly must mean, 
everybody would understand it to mean, that the 
vessel was to go on her course, and be useful to 
her owners, and earn freight, and not merely 
that she was to have liberty to sail about in the 
Dutch waters.” If that be, as I think it is, the 
true meaning of a release obtained by the giving 
of bail, it seems to me that the subsequent institu- 
tion of this suit is against good faith. And I cannot 
help observing the extreme inconveniences which 
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would, in my judgment, follow if the practice were 
allowed of instituting proceedings in rem in what- 
ever port the ship might happen to arrive. The 
result would be, or might be, that in the case of a 
collision a vessel might be arrested afresh in 
every jurisdiction in which she might appear, 
and that although bail may have been given in 
the courts of foreign jurisdiction, so that she 
would be harrassed from port to port by successive 
actions of the kind which wehave now before us, and 
the plaintiff might be called upon to elect in all the 
antecedent litigations. It appears to me that 
that would result in extreme inconvenience. But 
it may be contended that the proceeding in the 
present case is not the giving of bail, but instead 
of it it is the acceptance of a guarantee given by 
certain persons and accepted by Mr. Von Appen, 
who, in consideration of the guarantee so given, 
released the ship. In that point of view we have 
before us & private convention, an agreement 
between the litigant parties, acd in consideration 
of the agreement obtained by the defendants in 
that litigation the plaintiffs have given a release 
to the ship as the result of that convention. Now, 
no doubt one may imagine circumstances of mis- 
take, miscarriage, and many other circumstances 
which might render such au arrangement inopera- 
tive, and it might, under those circumstances, 
constitute no bar to a future action; but, in the 
present case, we have no such circumstances. 
The release, as I say, had been purchased by the 
giving of that guarantee. It is suggested that 
that guarantee may be inoperative, but the 
remarkabie circumstance is, that Mr. Schmidt, 
who is acting on bebalf of the owners of the 
Jessica in this country, and was advised no doubt 
by bis solicitor what case he must make ont, does 
not venture to suggest that the guarantee is 
inoperative or give any reason why he desires to 
be free from it or repudiate it. Again, it has been 
suggested that Mr. Von Appen may not have had 
the authority which justified him in accepting 
that guarantee and giving the release. The re- 
markable circumstance again is, that Mr. Schmidt 
states that Mr. Von Appen acted for the owners 
of the Jessica, and he does not venture to suggest 
that there was any defect in the authority for him 
either to accept the guarantee or to give the 
release. I think therefore that we are bound to 
consider that there was a transaction, an arrange- 
ment, an agreement between the litigant parties 
by which for valuable consideration the owners of 
the Christiansborg purchased the release of their 
vessel from the claims of the owners of the Jessica. 
Consequently they having so obtained a release 
which was intended to be operative, the institu- 
tion of this action in an English Admiralty Court 
is against good faith. For these reasons l agree 
with my brother Baggallay, L.J., and I think this 
appeal must be dismissed. (a) 


Sir Walter Phillimore.—W ould your Lordships, 
applying the principles acted upon in Wilson v. 
Church (12 Ch. Div. 454; 41 L. T. Rep. N. S. 296), 
order the defendants to give bail under protest, 
in order that this point may be taken to the House 
of Lords? The plaintiffs are willing to pay the 
expenses of the defendants giving bail. 


(a) Subsequently to this decision the plaintiffs entirely 
abandoned proceedings in Holland, and instituted fresh 
actions in this country, which were ultimately settled 
by the defendant paying the plaintiffs’ claims.—Ep. 


Brett, M.R.— How can we order that when the 
court has just decided that the defendants are 
not called upon to do so? 

Solicitors for the plaintiffs, Stokes, Saunders, 
and Stokes. 

Solicitors for the defendants, Lowless and Co 


Friday, July 3, 1885. 


(Before Brett, M.R., Baccattay and BOWEN, 
3 LJJ.) 


SAILING Sump GagsTOx " Company v. HICKIE AND 
Co. (a) 
APPEAL FROM THE QUEEN'S BENCH DIVISION. 


nharter-party—Final sailing from last port— 
D e Meaning of “ port.” 

The word “port” in a charter-party means the port 
as commonly understood by shipuwners and mer- 
chants, not the port as defined by Acts of Parlia- 
ment or bye-laws for the purposes of revenue or 
pilotage. j ; 

By o charter-party two-thirds of the freight was 
payable “ten days after the final sailing of the 
vessel from her last port.” | 

The ship started on her voyaae from Cardif Docks, 
and proceeded as far as a spot 300 yards 
beyond the junction of the artificial channel lead- 
ing from the docks with the river Taff, where she 
was damaged by a collision which obliged her to 
put back for repairs. 

After ten days the shipowners sued the charterers for 
the two-thirds freight. 

Held (affirming the judgment of Wills, J.), that the 
spot where the collision occurred was within the 
port of Cardiff. and therefore the ship had mot 
sailed from the port within the meaning of the 
charter-party. 

Ts was an appeal by the plaintiffs from the 

judgment of Wills, J., before whom the case was 

tried without a jury at Liverpool. 

The plaintiffs sought to recover the sum of 
16871. 6s. 5d., for freight alleged to be payable 
under a charter-party dated the 27th Oct. 1884, 
by which the plaintiffs’ ship Garston was to pro- 
ceed from Hamburg to Cardiff or Newnort, as 
ordered, and load a cargo of coal, and proceed to 
Bombay. The freight was to be 18s. 6d. a ton. 
The clause in the charter-party relating to pay- 
ment of freight was as follows: 

The freight to be paid, say two-thirds in cash less bj 
per cent. for interest and insurance, ten days after the 
final sailing of the vessel from her last port in Great 
Britain, the charterers holding the policy as collateral 
security,and the remainder in cash . . . . on the 
right and true delivery of the cargo. 


The ship was ordered to Cardiff and loaded a 
cargo of 2895 tons of coal in the Bute Docks. 


On the 22nd Dec. 1884 she started from the 
docks for Bombay, and was towed by a steam-tug 
down the artificial channel leading from the 
docks, past the pier-head to about 300 yards 
beyond the junction of the artificial channel with 
the river Taff. Having proceeded so far, the 
ship came into collision with a steamer, and was 
so seriously damaged that she was obliged to put 
back to Cardiff for repairs. 

The writ was issued on the 2ad Jan. 1885, at 
which date the freight claimed, which was two- 


7 (a) Reported bye B. Hurcurns, Esq., Barrister-at-Law 
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thirds of the whole amount, less 5i per cent. 
would be payable if, when the collision occurred 
on the 22nd Dec. 1884, the ship had finally sailed 
from her last port in Great Britain within the 
meaning of the charter-party. This depended on 
whether the place where the collision occurred 
was within or without the port. The facts 
relating to what constitutes the port are suffi- 
ciently set out in the judgment. 

Wills, J. gave judgment for the defendants, and 
the plaintiffs appealed, 


French, Q.C. and Synott, for the plaintiffs in 
support of the appeal, referred to 
Roelandis v. Harrison, 9 Ex. 444; 
Price v. Livingstone, 47 L. T. Rep. N. S. 629; 5 Asp. 
Mar. Law Cas. 13; 9 Q. B. Div. 679; 
Hudson v. Bilton 6 E. & B. 565. 
Moulton, Q.C. and Carver, for the defendants, 
were not called upon to argue. 


Brett, M.R.—I am of opinion that this appeal 
ought to be dismissed. The question is, whether 
any freight has become payable to the plaintiffs 
under this charter-party in the events which have 
happened. In the first place, it is contended that, 
because the ship was to sail from Cardiff, there- 
fore, in the clause relatiug to the payment of 
freight, the expression “the port” must be con- 
strued to mean the town of Cardiff. The words 
are, “ The freight to,be paid two-thirds in cash, 
ten days after the final sailing of the vessel from 
her last port in Great Britain.” It seems to me 
that we must read the words in their ordinary 
sense. Now the last port in Great Britain, which 
the ship was to sail from, was Cardiff. There- 
fore it must be read thus: “Ten days after 
the final sailing of the vessel from the port 
of Cardiff in Great Britain.” That is the true 
meaning of the words, In the case of Roelandts 
v. Harrison (9 Ex. 444) it was argued that if 
the vessel had started from the innermost end 
of the port, with everything ready for her sailing 
to sea, and with the intention when she started 
of not stopping again till she reached her final 
destination abroad, that was a final sailing from 
the port within the meaning of similar words in a 
charter-party. But the court there held that the 
words, “final sailing from the port of loading,” 
could not mean what it was contended they meant, 
because the final sailing from the port does not 
take place at the time when the vessel starts from 
the innermost end of the port, but when she gets 
to the outer end of the port. Till then she has 
not sailed from the port, she is sailing in 
the port. Then in Price v. Livingstone (47 L. T. 
Rep. N. S. 629; 5 Asp. Mar. Law Cas. 13; 
3 Q. B. Div. 679) this question arose: Sup- 
posing the vessel to have got outside the port, 
what is the meaning of the word “finally?” If 
she is going just outside the port only to drop 
anchor there, and is not starting on her voyage, 
or if she is going outside the port with the inten- 
tion of coming into it again, then she has not 
* finally " sailed from the port, although she has 
sailed from it. The vessel must be outside the 
port, and she must also have “ finally " sailed from 
it. In the present case the question does not 
depend on the word “finally,” but the whole 
question is, whether the vessel had sailed from 


the port, that is to say, whether she was outside , 


the port within the meaning of the charter-party. 


Wills, J. has taken exception to the use of the | 


words “popular” and “commercial,” where it 
has been said that the word “port” is to be 
understood in its “popular” sense or its “com- 
mercial” sense. Possibly those are not the best 
possible words that could be used; but the ques- 
tion is, whether they are not good working defi- 
nitions in the sense in which they have been used. 
But they are not the only words which have been 
used for the purposs. Some judges have said, 
“In the business sense of the word,” or “in 
the ordinary sense," or “in the common and 
ordinary sense.” All these phrases mean very 
much the same thing—namely, that it is not to 
be the fiscal port. The parties are not contract- 
ing. with regard to that. The fiscal port, the 
limits of which are fixed by Act of Parliament, 
18 never, in fact, taken into consideration by ship- 
owners or merchants employing ships. We know 
also as a fact that the limits of many pilotage 
authorities extend far beyond anything which 
would be called in the ordinary sense “the port" 
of a particular place. For instance, a ship com- 
ing into the port of Liverpool is bound to take & 
Liverpool pilot at Port Lynas, which is not, in 
any ordinary sense, within the port of Liverpool. 
Therefore the word “port” in a charter-party 
does not necessarily mean a pilotage port as 
defined by statute, or, which is the better word, 
a pilotage district, Therefore, in trying to define 
the port with regard to. which persons who enter 
into a charter-party are contracting, one should 
endeavour to find words which will exclude that 
which one knows the parties did not intend. 
They intend the port as commonly understood by 
all persons who are using it as a port, i.e. for 
sailing to or from it with cargoes. What ship- 
pers of goods, charterers of vessels, and ship- 
owners in their ordinary language mean by a 
“port” is the port in its ordinary business sense, 
in its popular sense—i.e., the popular sense of 
such persons. It is also the port in its 
commercial sense; for with them business 
means commercial business. 

Therefore, with the greatest deference to 
Wills, J., it seems to me that all these phrases 
are equally good, and that they all in sub- 
stance mean the same thing. He seems to 
have been inclined to substitute the words 
“the legal port;" but, with deference to him, 
in my opinion that would not be correct. The 
legal port may be fixed by a local Act of Parlia- 
ment, which is not generally well known. It must 
mean the port which such persons as I have men- 
tioned would be dealing witb, for the purpose of 
ships going to or from it carrying cargoes. Now, 
such people go to a port because they want either 
to load or to unload goods, and everyone who 
understands ships knows that goods cannot con- 
veniently be loaded or unloaded in a place where 
the ship herself would bein danger. ‘Therefore all 
people possessed with common sense, instead of 
taking their boats on to an open beach where 
they might be knocked to pieces in a storm, go 
to what they call a port, which is always a 
sheltered place. It is a place of safety for the 
ship and cargo whilst the loading or unloading is 
taking place. There can never be a port, in the 
ordinary business sense of the word, unless there 
is some element of safety iu it for the ship and 
cargo. Now what will constitute a port as regards 
the loading and unloading of gocds, and the 
safety of the ship duringthe process? What will 
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be more certain to be a port, in the sense of all 
persons concerned in the use of it, than a natural 
port—that is, & place in which the conforma- 
tion of the land with regard to the sea is such 
that, if a ship comes within certain limits, she is 
ina place of safety for loading and unloading? 
Such a place is almost certain to bea port ina 
business sense. It is not quite accurate to say in 
& natural sense, as independent from the business 
sense, though the one is almost certain t9 
measure the other. But, if it is apparent that 
the land is so shaped that there is protected 
water within a certain space, it is almost certain 
that there will be the port which is spoken of by 
business men under a certain name—a place 
where there is protected water by reason of the 
natural lie of the land and water. Of course 
there may be an artificial port, which has the 
same effect as & natural port, as for instance, at 
Plymouth, where breakwaters and walls have 
been bnilt inclosing a part of the sea, which, if 
those breakwaters and walls had not been built, 
would be a dangerous and unprotected part of the 
sea. This makes that inclosed part of the sea 
protected water; and it is certain that, if the 
water within the walls was before they were built 
not within the port, commercial men will very 
soon afterwards call that water within those walls 
the port, and deal with it upon the faith that, 
when a ship is within the walls, she is within the 
port, and when she is outside the walls she is at 
Rea. 

There are also places of comparative safety, 
where neither the natural configuration of the 
land with regard to the sea nor the artificial walls 
make n perfectly safe port, but only a place of 
comparative safety. In such cases it is not so 
easy to ascertain what the parties to a charter- 
party must have meant by “the port,” for it is 
mecessary to find out where, in fact, ships are 
usually loaded and unloaded. The moment it is 
ascertained that the loading and unloading of 
ships takes place at a particular spot, itis safe to 
infer that the parties understood that spot to be 
within “the port," because, as 8 general rule, 
people do not load or unload goods outside a port. 
'They do so sometimes, but very seldom, and only 
under exceptional circumstances. If, therefore, 
the place of loading and unloading is ascertained, 
it may safely be treated as being within the port. 
It is clear, however, that the port may extend 
beyond the place of loading and unloading, just as 
a dock may. The space in the centre cfa large dock 
is seldom used for loading and unloading. Vessels 
may, but seldom do, load or unload in the middle 
of the dock. They generally load and unload at 
the quay, which is at the edge of the dock. 
Therefore, although the loading and unloading of 
goods is not always the exact measure of a port, 
it is a safe rule to say that the loading and unload- 
ing takes place within the port. But it may be 
necessary to ascertain how far the port extends 
beyond the place of loading and unloading. If 
the authorities, known in commercial business 
language as “the port authorities,” exercise 
authority over ships within a certain space of 
water, and shipowners and shippers who have 
ships within that space of water submit to the 
jurisdiction claimed by these authorities, whether 
according to Act of Parliament or not, that seems 
to me the strongest possible evidence that the 
shipowners, the shippers, and the port authorities 


have all come to the conclusion that they will 
accept that space of water in which the authority 
is so exercised and submitted to as “ the port ” of 
the place. All these seem to me to be proper 
tests as to whether a certain space of water is a 
port within the popular sense, the business sense, 
the commercial sense, or the ordinary sense—any 
buta statutory or fiscal sense. r 

Applying these rules in the ordinary bnsi- 
ness sense to the present case, we find that 
the chart shows the conformation of the 
land with regard to the sea. Whether Penarth 
Roads are within the port of Cardiff I 
decline to decide on this occasion, for it is 
unnecessary; when the question arises it will 
have to be decided. The present question is, 
whether the place where this ship was when she 
ceased to move is witbin the port or not. Now, 
that place is to the northward of the headland 
of the Penarth Docks, and therefore we have 
only to consider whether the water inside the 
headland of the Penarth Docks is within the port 
of Cardiff. To my mind the chart settles that 
question. Any evidence of individual ship- 
masters as to what they might consider to be 
the port would have very little effect on my mind 
after I had looked at the chart, and I am sure it 
would not have any effect on the mind of any 
ordinary man of business. The chart seems to 
me to be almost conclusive that the water inside 
the headland of the Penarth Docks is within the 
port of Cardiff. But, in addition to this, there is 
the evidence of the plaintiffs’ own witnesses, and, 
to my mind, the bulk of the plaintiffs’ evidence 
has made out the defendants’ case. The evidence 
of the harbour-master seems to me conclusive. 
He says the Penarth Docks are within 
the port. Probably he did not mean that 
the water within the dock gates is within 
the port, but meant that the entrance to the 
docks is within the port—that is, that the 
port extends at least as far as the headland of 
the Penarth Docks. Also, as I understand his 
evidence, and it seems to me to be clear, he puts 
the north limit of the port at the artificial works 
of the Bute Docks. His intention appears to be 
to include the Bute Docks and to exclude the 
Penarth Docks, but he says that the port is the 
water between the two. That would give the 
north and south limits of the port; but the water 
between those north and south limits includes 
what are called Penarth Flats and Cardiff Flats, 
and therefore to say that those places, which are 
left nearly or quite dry at low water, are not 
within the port would be, to my mind, an outrage 
on the common sense of anybody who understands 
what would be the conclusion of those persons 
who have to do with such a thing as a port. 
Moreover, the bye-laws, made by persons 
who were assumed to have the right to 
deal with the port, provide that certain pilots 
shall be dealt with as sea pilots, and certain 
other pilots sball be dealt with as port pilots, 
and those port pilots are to be the pilots who may 
act within the port. Then, in order to determine 
what is the port, the bye-laws define it as all the 
water from the shore at the north-east side of 
the new docks away to the eastward towards the 
East Cardiff buoy, then turning south down to 
the Monkstone, then turniug to the westward 
and south-west to the Wolves, then turning south 
to Lavernock point, which was very far below the 
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Penarth Docks headland. All that is treated as | 


within the port. If it were necessary now to decide 
what are the exact limits of the port, i should 
certainly say that this was the strongest evidence 
that the boundary of the port extends at least as 
far asthat. I observe that, having so defined the 
port, the bye-laws provide that port pilots may 
lie for protection under the Sully Island, which 


is to the westward of Lavernock point, and it may . 


be that that island is also within the port. I 
will not say at present whether Penarth Docks 
are within the port; but it seems to me clear (and 
that is all we have to decide to-day) that the 
evidence justified Wills, J., who was acting as a 
judge of fact, in finding as a fact that, within the 
meaning of all persons who deal with Cardiff as a 
port, the port of Cardiff covers at least the water 
to the north of the Penarth headland up to the 
Bute Docks, and, east and west, the Cardiff 
Flats and the Penarth Flats. I believe myself 
(but I do not wish this to be taken as my decision) 
that the port is much larger. I believe it is at 
least as large as it is stated to be in the bye-laws 
to which I have referred. I come, therefore, to 
the clear conclusion, as the learned judge said he 
did upon the evidence before him, including the 
chart, that this vessel was at the time of the col- 
lision inside the port of Cardiff in the sense which 
I have explained; and, if she had not left the 
port of Cardiff, she had not finally sailed from 
her last port in Great Britain. For these reasons 
I am ofopinion that the judgment for the defen- 
dants is right, and that this appeal ought to be 
dismissed. 

Baccaitay, L.J.—I am of the same opinion. 
The question we have to decide is, whether the 
ship Garston had finally sailed from the port of 
Cardiff when she reached the spot where the 
collision took place. Now, as to the meaning of 
the words “finally sailed” there is very littie 
difference of opinion. The old cases were consi- 
dered in Price v. Livingstone (47 L. T. Rep. 
N. S. 629; 5 Asp. Mar. Law Cas. 13; 9 Q. B. 
Div. 679), and the judges who decided that 
case expressed their opinion as to how the 
words “finally sailed? ought to be interpreted, 
and there was no substantial difference between 
those opinions. I think it was most concisely 
stated by Lindley, L.J., who said: “Final sailing, 
I apprehend, means getting clear of the port for 
the purpose of proceeding on the voyage” (6 
Q. B. Div. at p. 682). Accepting that as the true 
interpretation of the words “finally sailed,” we 
have to consider whether the ship Garston had, 
when the collision occurred, finally sailed from 
the port of Cardiff. As the Master of the Rolls 
has pointed out, itis not necessary for the pur- 
poses of this case to decide what are the exact 
limits ofthe port of Cardiff. We have only to 
decide whether the particular point where the 
collision took place is within or without the port. 
I agree with the Master of the Rolls that the 
point in question is within the limits of the port. 
In Roelandts v. Harrison (9 Ex. 444) it was 
decided thata vessel which had left the dock 
gates, and had got to a certain point in what was 
called the artificial ship canal, bad not ' finally 
sailed” from the port, and the principle upon 
which that case was decided goes this length, 
that so long as a vessel remains within the arti- 
ficial canal terminated by the pierhead, she has 


| 


not “finally sailed" from the port. It was nob : 


then necessary to decide more than that. But in 
Price v. Livingstone (47 L. T. Rep. N. S. 629; 
5 Asp. Mar. Law Cas. 13; 9 Q. B. Div. 679) 
the vessel had cleared from Penarth Docks, 
and had been towed for seven or eight miles out 
in the Bristol Channel, about three miles from 
Lavernock Point. There it was held that she 
had finally sailed from the port of Cardiff. 

Between those two decisions a variety of 
questions may arise as regards the application 
of the general principles laid down in them. In 
the present case, following the course taken by 
the Master of the Rolls, Ilook at the chart, and 
it appears to me to give substantially two equiva- 
lents of headlands—namely, &ninland water, with 
the Bute Docks and their dependencies, forming 
theone margin, and the Penarth Docks, forming 
the other margin. Between those limits there is 
a circular space of inland water which, it seems 
to me, must, according to all ordinary principles, 
be regarded as the port in its commercial or busi- 
ness sense, not for fiscal purposes, but for all 
ordinary business purposes. The spot where the 
collision took place is within the limits of the 
port so fixed. Itis also within the limits of the 
channel by which a vessel must pass from the 
Bute Docks down the continuation of the river 
Taff, and joining that river at the neck which 
forms the second river running into the Bristol 
Channel at that point. But the matter doss not 
rest there. Evidence has been given as to the 
pilotage rules and the limits for pilotage purposes, 
which are indicated by reference to successive 
buoys and lights—the East Cardiff buoy, the 
Monkstone, and the Wolves. Those are the 
limits of the port for pilotage purposes. It is 
material to observe that certain restrictions are 
imposed on persons navigating the channel within 
those limits. Amongst other things, they are 
forbidden to cast out any cinders or ballast in a 
certain portion of this district. These are rules 
which persons navigating vessels within those 
limits know that they must obey. At a spot 
close by that where the collision took place— 
namely, on the Cardiff flats—tbere is a very. 
large anchorage for vessels of comparatively 
small size, and there the restriction as to casting 
out ballast is strictly enforced. This is a rule 
which any person arriving at or leaving the port 
of Cardiff in the ordinary course of navigation is 
bound to observe; and for all commercial pur- 
poses it seems to me that spot must be taken to 
be within the limits of the port. The port may 
extend much further, and no doubt for fiscal 
purposes it does extend very much further. 
Whether for commercial purposes or business 
purposes i& exteuds beyond the limits I have 
referred to it is unnecessary now to decide. It is 
sufficient to say that the spot where the collision 
took place is within the port as it is understood 
for commercial purposes. 

Bowzw, L.J.—The question to be decided is 
whether the place where this vessel met with her 
disaster is within the port of Cardiff, having 
regard to the document in which the expression 
“last port," which we have to construe, is used. 
I will not attempt to give a complete definition of 
the meaning of the word “port” in a popular, 
in a commercial, or io any other sense; but I 
think it is clear that we must construe the word 
in the sense in which shipowners and charterers 
would naturally use it in such a document as a 
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charter-party, unless anything special can be 
found in the charter-party to indicate that the 
word is used in a different sense. Therefore we 
must see what in the ordinary language of busi- 
ness men, who are concerned with the letting of 
ships and the exportation and importation of 
cargoes, is the meaning of the word * port." 
Charterers of ships are concerned, not only with 
English ports, but also with foreign ports. It is, 
therefore, obvious that the word *'port," as used 
by them, cannot be treated as a term which is 
capable of any very rigid definition. If we were 
dealing only with English ports, we know that an 
English port is, in theory, created by tbe Crown. 
The creation of à port is a part of the prerogative 
of the Crown, and a port has privileges which 
arise either from prescription or from grant; 
and, in order to ascertain the limits of an Eng- 
lish port, one would naturally look for evidence, 
either in some document emanating from the 
Crown or in some usage or reputation of the 
place, and would expect to find that there were 
fixed boundaries. The same kind of definition 
could not apply to foreign ports, and it is obvious, 
therefore, that the word “port” is one which 
has not a fixed sense. If it appeared from a com- 
mercial document that certain acts were to be 
performed within the limits of a borough, one 
would know that the word *' borough” is a term 
which has a fixed sense; but the word “port” 
has never been defined in such a fixed sense. 
There are, however, several matters which must 
be borne in mind in construing the term “ port ” 
for business purposes. In the first place, the 
limits imposed by the document (if there be one) 
which created the port would have to be con- 
sidered. Ido not say that this would be neces- 
sarily decisive as to the use of the word by busi- 
ness men, for even if the port was created by 
charter or grant, men of business do not always 
observe the strict limits of the port as originally 
defined by the charter or grant. But, at all 
events, if there was such a document, it would be 
right to look at it as one of the matters to be 
attended to. Still more should one attend to the 
natural configuration of the coast ard the 
character of the ground. That must be very 
material, because a port is created for the 
purpose of the exportation and importation of 
cargoes and for the vessels which carry the 
cargoes. Another matter which ought to be con- 
sidered is the authority whicb is exercised, and 
the limits within which that authority is exer- 
cised, not for fiscal purposes, but for purposes 
connected with the loading and unloading, the 
arrival and departure of ships; the mode in which 
the business of loading and unloading is done, 
and the general usage of the place. Teking all 
these things together, it must be ascertained in 
each particular case in what sense shipowners 
and charterers would be likely to employ the 
term “port.” In the present case, to assist us in 
drawing a correct inference as to what are the 
limits of the port ot Cardiff in a business sense, 
we have the chert which has already been 
alluded to, we have the history of the arti- 
ficial cut, and we have the character of the 
ground on each side of it, and all these, in 
my opinion, have a very important bearing on 
the case. We have also the witness whose evi- 
dence has already been commented on. The 
pilotage bye-laws also seem to me to be important 
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as defining the limits of the port for business 
purposes. Ido not think that the local Acts of 
Parliament relating to the Bute Docks in any 
way assist the appellants; for they appear to 
leave the matter doubtful, and do not really 
decide either way. On the whole case I have 
formed a very strong opinion that, at all events, 
north of the Penarth pier is within the port of 
Cardiff. I do not wish to go further than is 
necessary for the decision of the present case; 
but, unless my view should be changed by further 
argument, I should certainly be inclined to stretch 
the limits of the port of Cardiff somewhat 
further; but I reserve to myself the right to 
consider that question if it shall arise for decision 
in the future. For these reasons I agree that the 
judgment should be for the defendants. 


Appeal dismissed. 
Solicitors for plaintiffs, Gregory, Rowcliffe, and 


Co., for Hill, Dickenson, and Co., Liverpool. 
Solicitors for defendants, Trinders and Romer. 


Aug. 11 and Nov. 4, 1885. 


(Before Lord EsHER, M. R., Corton and 
Linney, L.JJ.) 


TuE BELLCAIRN. (a) 
ON APPEAL FROM BUTT, J. 


Collision—Damage to cargo—Judgment by consent 
— Limitation action—Claimanis therein—Regis- 
trar. 


Where owners of ship and owners of the cargo 
laden on board of her respeciively institute 
actions against another ship for damage by colli- 
sion, and in the ship action judgment is, by the 
consent of the parties, given, dismissing the 
action, but in the cargo action both ships are held, 
to blame, and subsequently the defendants insti- 
tuted an action for limitation of liability, the 
judgment in the ship action cannot be set aside by 
an order of the registrar im the absence of the 
plaintiffs in the cargo action, 30 as to enable the 
plaintiffs in the ship action to claim in the limi- 
tation action. 

Semble, the judgment in the ship action could only 
be set aside by the court itself upon the whole of 
the facts and the parties affected being brought 
before it; and quære whether any such order 
ought to be made. 


Tuis was an appeal from a decision of Butt, J. 
on a motion in an action for limitation of lia- 
bility. 

A collision baving occurred between the steam- 
ships Bellcairn and Britannia on 31st July 1884, 
a damage action i rem was instituted by the 
owners of the Britannia against the Bellcairn, in 
which action the owners of the Bellcairn counter- 
claimed. On the 7th Nov. 1884, when this 
action came on for trial, it was, by consent 
between the parties, dismissed, the judge 
making the following order:—" The judge, by 
agreement of counsel on both sides, dismissed the 
action, and the claim and counter-claim, but made 
no order as to costs.” 

On the 13th Nov. another action in rem was 
instituted against the Belleair by the owners of 
the cargo on board the Britannia, in which action 


(a) Reported by J. P. AsprnatLand BUTLER ASPINALL, Esqré., 
Borristers-at-Law. 
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both ships were held to blame; whereupon the 
owners of the Bellcairm instituted an action for 
limitation of liability. On the 7th March 1885 
the owners of the Britannia, by the consent of the 
owners of the Bellcairn, obtained an order from 
the assistant-registrar setting aside the decree in 
the original damage action by which that action 
had been dismissed. The order was as follows :— 
“Upon consent of both solicitors, it is ordered 
that the judgment dated the 7th dav of November 
1884, whereby the plaintiff's action was dismissed, 
be set aside." On the 25th March an appearance 
was entered in the limitation action by the owners 
of the Britannia, who claimed to prove against 
the fund in court for the damages sustained by 
them in the collision. On the 31s$ March 1885 
the Court pronounced the owners of the Bellcairn 
entitled to limited liability, and referred the 
claims to the Registrar to report upon. 

According to the Registrar’s report, the claim 
cf the owners of the Britannia was opposed by 
the owners of the cargo on board the Britannia 
on the following grounds :—“ That the effect of 
the judgment entered on November 7, 1884, was 
to extinguish the claim of the owners of the 
Britannia for damages against the owners of the 
Belleairn; that it cannot be revived by the bare 
consent of the owners of the Belleairn, who have 
no interest to maintain that judgment, and who 
gave such consent behind the backs of the 
owners of the Britannia’s cargo and other claim- 
ants, and to their prejudice and to the pre- 
judice of the judgment the cargo owners 
have obtained, since the fund in court will 
not suffice to pay the moiety of the damage 
they have incurred.” The registrar then stated 
that in his opinion the objection was well 
founded, and excluded the claim of the owners 
of the Britannia, but found what was due to them 
in the event of the court holding them entitled 
to claim. The owners of the cargo laden in the 
Britannia took out a motion to confirm the 
report, and the owners of the Britannia took out 
a cross-motion to vary the report by allowing 
their claim. 


Aug. 11.—Finlay, Q.C. (with him Stubbs) for the 
owners of cargo on the Britannia. 


Sir Walter Phillimore (with him J. P. Aspinall) 
for the owners of the Britannia. 


Burr, J.—The question for decision arises out 
of a collision between the Bellcairn and the 
Britannia. Inthe course of the hearing of the 
action between the ships counsel agreed to a 
decree by which the claim and counter-claim were 
dismissed, and that judgment was formally 
entered. Then by a proceeding which I do not 
understand the solicitors to the parties in that 
action took a consent to the registry, and drew 
up an order setting aside the previous judgment. 
That order ought never to have been made by the 
registrar, and no doubt he would not have made 
it had his attention been directed to the facts of 
the case. It is clear that if after the decree of 
Nov. 7 the owners of the Britannia had insti- 
tuted a second action against the Bellcairn, the 
previous decree would have been a legal answer 
to it. But the owners of the Bellcairn, being 
sued by the owners of cargo laden in the 
Britannia, instituted a limitation action, and 
obtained the usual decree therein. The cargo 
owners bring in their claim, and then there comes 


in a competing claim by the owners of the 
Britannia, After the decree it was not competent 
for the Britannia to bring a fresh action against 
the Belleairn. The sum paid into court in the 
limitation action represents the ship; it is its 
statutory value, the 8/. per ton being a statutory 
appraisement of the ship. This being so, it is 
impossible for the owners of the Britannia to 
have any valid claim against the money in court, 
and therefore the contention of the cargo owners 
is right, and the report of the registrar must 
ba confirmed, 


From this decision the owners of the Britannia 
appealed, 

Nov. 4.—Sir Walter Phillimore (with him J. P. 
Aspinall) for the appellants——The order setting 
aside the jadgment 18 a regular order made in the 
regular way. [Lord EsusR, M.R.—Most certainly 
not. What power has the registrar to set aside the 
solemn judgment of the court? He is only a 
servant of the court.]| The same thing is con- 
stantly done in chambers at common law; even 
if the registrar's order is irregular, no steps have 
been taken to setit aside, and therefore, so long 
as it stands, it cannot be treated as a nullity. 
There was no reason why a second action should 
not have been hrought by the Britannia. At the 
date of the consent order, the decree in the limita- 
tion action had not been made, and therefore the 
owners of cargo had then no vested rights in the 
fund in court. 

Bucknill, Q.C. (with him Stubbs) for the owners 
of cargo on the Britannia.—By sect. 49 of the 
Judicature Act 1873 no order made by the court 
by the consent of parties shall be subject to any 
appeal, except by leave of the court making such 
order. If leave of the court is required for 
appealing from such order, what power can the 
registrar have to set it aside? The facts of the 
case were not disclosed to the registrar. Had 
they been he never would have made the order. 


Lord Esuzr, M.R.—It must be clear to every- 
one that, if the judgment of the court given upon 
the trial is a valid and standing order, the owners 
of the Britannia can have no valid claim against 
the owners of the Bellcairn. The question is, has 
that order in any way been set aside? Now, I 
agree absolutely and entirely with Butt, J. that 
where upon a trial the court gives a judgment, 
although it is by consont of the parties, it is 
nevertheless a solemn judgment, and cannot be 
set aside by a subsequent agreement between the 
solicitors and on application made to an officer of 
the court behind the backs of third parties. It 
seems to me that at least the only authority 
which could set aside the firat judgment would 
be the court itself and I think that this consent 
order is an order really obtained behind the back 
of the court. But I go further, and am strongly 
inclined to the opinion that the registrar, even if 
he had known all the facts, had no jurisdiction or 
authority to alter the judgment of the court, and 
I doubt extremely whether the court itself, 
without any evidence of the consent being a 
fraudulent consent, or such a fraud as to deceive 
the court, would have any jurisdiction to set aside 
the judgment it had already given. At all events, 
in this case acd under the circumstances, I am 
quite clear that the order obtained from the 
registrar was absolutely void, and that the original 
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order stood. There was nocolour or pretence for | 
saying that the judgment of the learned judge | 
was wrong, and therefore I think this appeal 
must be dismissed. 


Corton, L.J.—1 am of the same opinion. There 
is a claim brought by the owners of the Britannia 
against the fund in the limitation action. By 
consent a judgment was given in the damage 
action wbich would be an answer to any subse- 
quent action brought by the Britannia. Hasthat 
iudgment been got rid of? There was an order 
drawn up by consent of the parties which pur- 
ported to get rid of it. In my opinion, if the 
judgment were to be set aside at all it could only 
be done by an order of the court, made when all 
the facts were properly before it; and if the court 
was informed of the pending limitation action, 
and that the Britannia intended to put in a claim, 
the judge would not, in my opinion, have made an 
order setting aside tbe previous judgment, 
because it would be obvious that the intention 
was to prejudice the rights of third parties. 
Therefore, in my opinion, without entering into 
the question of the power of the court, this con- 
gent order does not affect the previous judgment 
which barred the claim of the Britannia against 
the Bellcoirn. > 


LINDLEY, L.J.—I am of the same opinion. I 
cannot conceive for a moment that the court, 
knowing the facts, would have made this order. 
The object was not to benefit the Belleairn but to 
place the Britannia in competition with the 
owners of cargo. I therefore think this appeal 
must be dismissed. 

Appeal dismissed. 


Solicitors for the appellants, Botterell and 
Roche. 

Solicitors for the respondents, Stokes, Saunders, 
and Stokes. 


Monday, Nov. 30, 1885. 
(Before Lord Esmer, M.R., Corton and Bowen, 
de) 
Hover AND Co. v. Hean. (a) 
APPEAL FROM THE QUEEN'S BENCH DIVISION. 


Marine insurance—Time policy—Chartered freight 
—Loss of hire arising from accidents occurring 
between certain dates—Accident within prescribed 
dates, and loss of hire afterwards— Underwriter 
not liable. 

The plaintiffs chartered their vessel for six months 
from the date when the vessel was put at the 
charterers’ disposal, namely, the 21st March 1881, 
with theoption to the charterera of continuing 
the charter for a further period of sta months. 

By clause 6 of the charter-party it was provided 
* that in the event of loss of tme by deficiency 
of men, collision, break-down of engines, and the 
vessel becomes incapable of steaming or proceeding 
for more than forty-eight working hours, payment 
of hire to cease until such time as she is again 
in an efficient state to resume her voyage. T€ 
The acts of God, the Queen’s enemies, fire, and 
all and every other dangers and accidents of 
machinery, or of the seas, rivers, and navigation, 
of whatever nature and kind, always mutually 
excepted.” 

The plaintiffs insured against loss of chartered 


(a) Reported by P. B. Hurcuixs, Esq., Barrister-at-Law. 
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freight by two policies, one of which, for 12001, 
was underwritten by the defendant as an under- 
writer for 1501. 

The insurance effected was: “ At ani from and for 
and during the space of six calendar months 
from the 15th April to the 14th Oct. 1881, both 
days inclusive, for 19001. on chartered freight, to 
pay only loss of hire not exceeding 20001., which 
may arise in clause 6 of charter-party for 
accidents occurring between tha 15th April and 
the 15ih Oct., but free of claim arising from 
deficiency of men.” 

During the currency of the policy, viz., om tha 
27th June 1881. the vessel, while going through 
the Straits of Magellan, struck something which 
injured her bottom, but did not prevent her from 
proceeding on her voyage, and she arrived at 
Liverpool on the 18th Nov. During the voyage 
the charterers had exercised their option of con- 
tinuing the charter for three months. She was put 
into dock on the 28th Nov., and on the 30th. Nov. 
the charterers gave notice to the plaintiffs that the 
hire would cease as per charter-parly until the 
vessel was in a fit state to resume employment. 
The repairs were completed on tne 30th Dec. 
1881. 

Held, that the underwriter was not liable for loss 
of freight, because, although the accident which 
necessitated the repairs and caused the loss of 
hire happened within the six months prescribed 
in the policy, there was no lose of freight within 
that particular time. 

Judgment of Grove, Manisty, and Lopes, JJ. 
affirmed. 


Tuis was an appeal by the plaintiffs, who were 
shipowners, from the judgment of Grove, Manisty, 
and Lopes, JJ., who held that the defendant, who 
was an underwriter, was not liable on a policy of 
insurance in respect of the loss of chartered 
freight occurring under circumstances which are 
shortly stated in the head-note to this report, and 
more fully in the report of the case in the court 
below (5 Asp. Mar. Law Cas. 447; 52 L. T. Rep. 
N. S. 861), where the special case is set out. 


Polard, for the plaintiffs, in support of the 
appeal, used similar arguments to those employed 
before the Divisional Court. 


Barnes, for the defendant, was not called upon. 


Lord Essa, M.R.—The contention on behalf 
of the plaintiffs is contrary to the whole theory 
and substance of insurance law. Insurance isa 
contract of indemnity against loss to the assured, 
not against accident, but against loss caused by 
the accident. If the policy is & time policy, the 
insurance must be against a loss occurring within 
the time covered by the policy. The loss in 
respect of which tho plaintiffs in the present case 
geek to recover is & loss of freight, and the ques- 
tion is whether it wasa loss occurring within the 
time covered by the policy. It is clear that the 
plaintiffs were paid freight for the whole of that 
time. I am of opinion that this is a perfectly 
plain case, and that the judgment appealed from 
is right, and ought to be affirmed. 


Corrox, L.J.—I am of the same opinion. The 
plaintiffs seek to recover on & time policy insuring 
chartered freight. By the terms of the policy the 
insurance is against “loss of hire which 
may arise in clause 6 of the charter-party for 
accidents occurring between the 15th April and 
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the 15th October.’ Here tbe loss took place 
after the expiration of the period covered by the 
policy. 

Bowen, L.J.—I am of the same opinion, and I 
agree that the case is clear. A policy of marine 
insurance is a contract of indemnity against tbe 
losses specified in the policy, and it is obvious 
that in the case of a time policy the loss insnred 
against must be a loss occurring within the time 
covered by the policy. Mr. Pollard says that in 
the case of a time policy on ship, if an accident 
takes place on the last day of the period covered 
by the policy, and the loss is found out when the 
ship gets into dock after the expiration of the 
time, the underwriters would be liable, and he 
contends that on the same principle the defendant 
is liable here. In the case suggested, however, 
the insurance is against pecuniary loss arising 
from damage to the ship, and such a loss occurs 
the moment the ship is damaged, whereas in the 
present case no loss within the meaning of the 
policy occurred until the plaintiffs lost the 
freight which they would otherwise have earned, 
and this did not take place until after the expira- 
tion of the time covered by the policy. It is clear, 
therefore, that the loss is not one for which the 
plaiutifis are entitled to recover. 

Appeal dismissed. 

Solicitors for plaintiffs, Lyne and Holmann. 

Solicitors for defendant, Parker, Garrett, and 
Parker. 


Monday, Nov. 30, 1885. 
(Before Lord B LU N Corton and Bowen, 
JJ.) 


SCARAMANGA AND OTHERS v. MARTIN MARQUAND 
AND Co. (a) 
APPEAL FROM THE QUBEN'S BENCH DIVISION. 

Charter - party — Negligent navigation by ship- 
owner's servants — Cargo in part salved — 
Salvage expenses—Payment of salvage expenses 
by underwriters—Right of owner of cargo to 
recover amount of expenses against shipowner. 

Where, owing to negligent navigation, a ship is cast 
ashore and her cargo thereby suffers damage and 
loss, money paid by the underwriters of the cargo 
to a salvage association, who are employed with 
the assent of the shipowners, for saving a portion 
of the cargo, is not a voluntary payment, and is 
recoverable by the cargo owners from the ship- 
owners, being money paid on behalf of the cargo 
owners to avert a loss which would have fallen on 
the shipowners if the portion of the cargo had not 
been salved and sent on to its destination. 

The plaintiffs, under a charler-parly, shipped a 
large quantity of rye on board one of the defen- 
danis” ships to be carried from the port of 
Taganrog to the port of Altona. Owing to the 
negligent navigation of the defendants’ servants, 
the ship was cast ashore, and alarge quantity of 
the rye was lost, but a considerable quantity was 
saved by the Salvage Association, who were em- 
ployed by the underwriters of the cargo with the 
assent of the defendants. The average statement 
was prepared, and the sum assessed was agreed 
to by the plaintiffs, and the Salvage Association 
were paid by the underwriters the expenses 
claimed by them. 
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The plaintifs brought am action on behalf of the 
underwriters to recover the amount of the salvage 
expenses 80 paid by the underwriters. The plain- 
tiffs recovered a verdict for an amount to be settled 
out of court. 

The question of law involved in the case was re- 
served for further consideration. The defendante 
contended that they were not liable, because the 
plaintiffs themselves had not paid the expenses, 
and the payment under the circumstances was 
voluntary. 

Held, that the plaintiffs were entitled to recover the 
amount of the salvage expenses, as, without their 
being incurred, the remainder of the cargo could 
not have been sent to its destination, which 
was for the benefit of the defendants, and that 
the payment under the circumstances was not 
voluntary. 

Judgment of Huddleston, B. affirmed. 

THIS was an appeal by the defendants from the 

judgment of Huddleston, B., on further con- 

sideration, which is reported 5 Asp. Mar. Law 

Cas. 401; 52 L. T. Rep. N. S. 764, where the facts 

are fully stated. 

Cohen, Q.C. (Bucknill, Q.C. with him) for the 

defendants. è 
Barnes, for the plaintiffs, was not called upon 

to argue. 


Lord EsnmzR, M. R.—Mr. Cohen candidly admits 
that he finds great difficulty in supporting the 
appellants’ case. I am of opinion that the 
judgment is right, and ought to be affirmed. 


Corton and Bowen, L.JJ. concurred. 
Appeal dismissed. 


Solicitors for plaintiffs, Walions, Bubb, and 
Johnson. 
ee for defendants, W. A, Crump and 
on. 


Nov. 3, 4,and Dec. 7, 1885. 
(Before Lord Esuzr, M.R., Corron and LINDLEY, 
L.JJ.) 
STEWART AND Co. v. Tue Merrcuants’ Marine 
Insurance Company LIMITED. (a) 


APPEAL FROM THE QUEEN’S BENCH DIVISION. 


Marine insurance—Partial loss—Memorandum— 
Warranty against average under 3 per cent.— 
Time policy on ship—Separate voyages—Mode 
of calculating average. 

A ship was insured by a time policy, and was war- 
ranted free from average under 9 per cent., unless 
general, or the ship be stranded, sunk, or burnt. 
During the time covered by the policy the ship 
„made several separate and distinct voyages, and 
particular average losses were incurred, amount- 
ing in the aggregate to more than 3 per cent., 
though the amount of such losses on each separate 
voyage was less than 3 per cent. 

Held, that in the case of a time policy on ship the 
amount of the particular average loss must be 
calculated at the end of each separate and dis- 
tinct voyage, and the losses incurred on the diffe- 
rent voyages cannot be added together, and there- 
fore the underwriters were protected from liability 
by the warranty. 

Judgment of Stephen, J. reversed. 


(a) Reported by P. B. HurcHINB, Esq., BarristeratLaw, 


(a) Reported by P. B. HuTCHINS, Esa., Barrister-at-Law. 
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Tas was an action brought on a policy of marine ! 
insurance to recover a sum of 461. 18s. 4d. for 
particular average losses, amounting to 4d. 13s. 10d. 
per cent. on 10007. the extent of the plaintiff's 
interest. ‘The policy was a time policy on the 
steamer Wyndcliffe, for twelve calendar months 
from the 11th Jan. 1882 to the 11th Jan. 1883. 

The plaintiffs’ claim was disputed on the ground 
that the defendants were protected from liability 
by the following memorandum which was con- 
tained in the policy: 

The ship and freight shall be and are warranted free | 
from average under three pounds per cent. unless 
general or the ship be atranded, sunk, or burnt. 

The ship went on several separate and distinct 
yoyages during the period covered by the policy, 
and several separate and distinct particular 
average losses occurred. The amount of such 
losses occurring on each separate and dis- 
tinct voyage was in each case less than 3 per 
cent., and it was contended on behalf of the 
defendants that the particular average losses 
occurring on the different voyages could not be 
added together for the purpose of estimating 
their liability. 

Stephen, J., before whom the case was tried 
without a jury, after taking time to consider, 
overruled this contention, and held that, inas- 
much as the aggregate umount of the particular 
average losses which occurred during the period 
covered by the policy exceeded 3 per cent., the 
defendants were not protected by the memo- ! 
randum, and gave judgment for the plaintiffs for 
the amount claimed. 


From this judgment, the defendants appealed. 


Nov. 3 and 4, 1885.—Barnes, for the defendants, 
in support of the appeal.—There is no authority 
for the view adopted by the learned judge, that 
the plaintiffs are entitled to add together the 
losses occurring on the separate voyages and 
claim in respect uf the whole amount of such 
losses, as if they made up one particular average 
loss. Such aconstruction of the memorandum is 
opposed to the object for which it was introduced, 
which was to protect underwriters from claims 
in respect of trifling losses. There is no decision 
in this country directly in point, but the American 
case of Brooks v. The Oriental Insurance Company 
(7 Pickering 259) supports the contention on 
behalf of the defendants. The decision of the 
Court of Exchequer in Blackett_v. The Royal 
Exchange Assurance Company (2 O. & J. 244) and 
the American case of Donnell v. The Columbian 
Insurance Company (2 Sumner, 366) are distin- 
guisbable, because both those cases were decided 
on voyage policies. 

Hibery for the plaintiffsy—The principle of 
the two last-mentioned cases (Blackeit v. The 
Royal Hechange Assurance Company and Donnell 
v. The Columbian Insurance Company) and the 
grounds of the decisions are applicable to the 
case of a time policy, as well as to that of a 
voyage policy, and therefore those cases are 
authorities in favour of the plaintiffs. The judg- 
ment in Brooke v. The Oriental Insurance Company 
is inconsistent with the above cases, and ought 
not to be followed. The following cases were also 
referred to in the course of the argument: 

Lewis v. Rucker, 2 Burrow, 1167 ; 
Tudor’s Leading Cases, 225 (3rd edit.) ; 


Kidston v. The Empire Marine Insurance Company, 
2 Asp. Mar. Law Cas. O. S. 400, 468; 15 L. T. 
Bep. N. S. 12; 16 L. T. Rep. N. S. 119; L. Rep. 
1€. P. 535; L. Rep. 2 C. P. 357; 

Lidgett v. Secretan, 1 Asp. Mar. Law Cas. 95; 24 
L. T. Rep. N. S. 942; L. Rep. 6 C. P. 616; 

Dudgeon v. Pembroke, 31 L. T. Rep. N. 3. 31: 34 
L. T. Rep. N. S. 36; 38 L. T. Rep. N. 8.382; 
L. Rep. 9 Q. B. 881; 1 Q. B. Div. 96; 2 App. 
Cas. 284; 3 Asp. Mar. Law Cas. 101, 393 ; 

Robertson v. French, 4 East, 130 ; 

Stewart v. Steele, 5 Scott N. R. 927 ; 

Le Cheminant v. Pearson, 4 Taunt. 367 ; 

Liviev. Jansen, 12 East, 648. 

Barnes replied. Our. adv. vult. 
Dec. 7.— The judgment of the court was 
delivered by Lord Esuer, M.R., as follows:— 
The judgment of Stephen, J., from which this 
appeal is brought, was given on statements in the 
pleadings. The trial took place without a jury, à 
circumstance which I regret, considering the 
nature and importance of the case. The appeal 
on which we have now to give judgment raises 
an important question of mercantile law, which 
has never yet been decided in England. The 
policy on which the action is brought is a time 
policy onship. It isadmitted on both sides that 
there were several separate aud distinct voyages, 
and that there were several separate and distinct 
average losses. If the average losses were not 
added together, those occurring on each voyage 
would be less than 3 per cent.; but if the average 
losses occurring on all the voyages were all added 
together they would be more. The policy is 
carelessly drawn, for the common form in use for 
policies on goods is applied to the case of a ship, 
leaving in the policy stipulations which have 
nothing todo with a ship. The memorandum on 
which the question to be decided turns is in the 
following words: “The ship and freight shall be 
and are warranted free from average under 3 per 
cent., unless general or the ship be stranded, 
sunk or burnt.” This being a policy on ship, 
we must strike out the immaterial stipulations, 
and read it as if those stipulations, which can 
have no application to a ship were omitted. The 
question is, whether all the losses occurring 
during the time covered by the policy are to be 
added together. As regards policies on goods, 
which are almost always voyage policies, but 
which might be made time policies, it has been 
held in America, by Story, J., in a case to which 
I will presently refer more fully, that separate 
average losses, albhongh they are distinct losses, 
occurring during the continuance of the same 
policy, are to be added together, and it has been 
so held in Blackett v. TheRoyal Exchange 
Assurance Company (2 C. & J. 244(, in the case of 
a voyage policy on ship. In America, in the case 
of a time policy on ship, it has been decided 
the other way, and once, in a voyage policy on 
ship and goods, the same way. A time policy 
cannot now be made in England to cover & 
longer period than one year. Tos memorandum 
as to average was introduced in or about the year 
1749, and there was then no limit as to the 
duration of a time policy; but in 1795, for revenue 
purposes only, and in a revenue statute (35 Geo. 
3, c. 63), it was enacted that no time policy should 
be made for a Jonger period than one year, and the 
law is now the same by 30 & 31 Vict. c. 23, s. 8. 
If stamps were abolished time policies, as was the 
case formerly in this country, and as is the case 
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now in almost all other countries, might be made 
Íor more than one year. Now it seems impossible, 
in the case of a policy on goods, to suppose that 
it was intended that small average losses should 
stand over until the end of the time covered by 
the policy. Where there are several separate and 
distinct voyages there would very probably be a 
new captain and a new crew on each voyage, and 
it would be practically impossible to inquire as to 
the losses which had occurred; that is to say, it 
would be impossible for the insurers to make 
satisfactory inquiries, for they would have no 
means of checking the losses onthe earlier voyages. 
There is another matter which ought to be noticed. 
The memorandum as to average losses would 
cover general average losses, unless such losses 
were expressly excepted. But general average 
ought to be adjusted at the end of each voyage, 
and therefore in the case of a policy on goods it 
seems difficult to say that it is necessary to wait 
until the end of the time covered by the policy 
before adjusting the losses, "Therefore, standing 
by the decisions, and the reasons which I have 
given, I should say that in such cases the losses 
must be added together for each voyage, bat not 
bhose occurring on two separate voyages. 

The question then arises whether the same 
reasons exist in the case of a policy on ship. Many 
reasons have been given for the introduction of 
the memorandum. One reason that has been sug- 
gested is the difficulty of ascertaining what losses 
are caused by sea perils, and what are caused by 
wear and tear. In the case of goods this is nota 
good reason, as for instance where the goods are 
perishable, for there the losa always begins by 
sea perils. The true reason is, that it was found 
desirable to prevent disputes as to small matters 
from arising, and therefore the assured and the 
assurers agreed to take these small average losses 
out of the policy. If this is 80, the reason is 
equally applicable to ship and to cargo. Then it 
is said that, if the other reason to which I have 
referred is taken to be the correct one, it is easy 
to find out at the end of the voyage what damage 
has been done tothe ship by sea perils; but to my 
mind this cannot be ascertained in the case of 
many injuries to a ship. For instance, where a 
ship is strained in one storm and a new storm 
occurs, it may be impossible to ascertain whether 
she was more strained in the second storm. 
Therefore that is not a good reason. I am of 
opinion that both as to ship and goods the memo- 
randum arose in order to avoid trifling disputes. 
In the old times 3 per cent. was a fair sum to 
cover small losses, for the size and value of ships 
were then less than they now are. Inthe present 
day 3 per cent. on the value of aship may (as is 
the case here) cover a large sum, but still 3 per 
cent. is left as the limit, and we must construe 
the memorandum as it would have been con- 
strued when it was firet introduced, although there 
might then have been a time policy covering a 
period of fifty years. The first decision in point 
ot date which it is necessary to consider is Brooks 
v. The Oriental Insurance Company (7 Pickering, 
258), in the year 1828. That was a case of a time 
policy on ship for twelve months, with a memo- 
randum exempting the assurer from liability for 
partial losses under 5 percent. In delivering the 
judgment of the court, Putnam, J. said (at p. 266): 


“ And we are of opinion as to the second question, | jndges too 
that distinct and successive losses are not to be | that this 


added together in order to make up the 5 per 
cent.; but that the damage from disasters hap- 
pening at one time, or in one continued gale or 
storm, is to be considered by itself. If this were 
Otherwise, the insurers would be called upon to 
pay for a great many trifling losses which should 
be borne by the assured ag coming within the 
common wear and tear of the ship.” I cannot 
accede to this reasoning. In one continued 
Storm it may be easy to tell whether the 
losses are separate and distinct or not, as for 
instance, where on one day the ship scrapes her 
keel and on the second day, during the con- 
tinuance of the same storm, she loses a mast ; 
these losses would be quite distinct. The other 
question as to wear and tear I have dealt with 
already. The next case is Blackett v. The Royal 
Echange Assurance Company (9 0. & J. 244), in 
1832, where Lord Lyndhurst, C.B. delivered the 
Judgment ofthe Court oí Exchequer, which has 
never been overruled. That was the case of a 
voyage policy on ship, containing a memorandum 
Similar to that now before us, and the court held 
that the losses were to be added together, 
although they were separate and distinct. With 
the preatest Tespect, it appears to me that the 
court there did not enter into the business aspect 
of the case. The ground which they gave for 
their decision was, that the memorandum is an 
exception in favour of the assured, and there is a 
rule that, where a stipulation occurs in a contract 
making an exception in favour of one party, 
the exception is to be construed strictly, which of 
itself seems hardly sufficient. However, where 
the question is as to a voyage policy on ships, 
that decision would be a binding authority. T'he 
next case is Donnell v. The Qolumbian Insurance 
Company (2 Sumner, 366), devided in 1836 by 
PXOFY, J., whose opinion is always entitled to the 
higest respect. He came to the conclusion, on a 
voyage policy on ship and goods, containing a 
memorandum against liability for partial loss on 
goods, or on the veasel or freight, unless it 
amounted to 5 per cent. that successive losses on 
cargo, as well as on ship, must be added 
together. He applied the rule that an exception 
must apply to the samo subject-matter as that 
from which it is excepted, and he agreed with the 
view adopted in Blackett v. The Royal Exchange 
Assurance Company (2 C. & J. 244), and differed 
from the reasoning in Brooks v. The Oriental 
Insurance Company (2 Sumner, 366). There are 
therefore two decisions showing that, in the case 
ot & Voyage policy on ship, successive losses are 
to be added together, and the last decision also 
shows that the same rule applies to a voyage 
poliey on goods. I think we must adopt this as a 
correct statement of the law. 

In the present case we have to decide the 
point with regard to a time policy on ship. 
We .have to consider whether, in construing 
^ policy of marine insurance or & charter-party, 
We ought to apply the same rules of con- 
struction as in construing other instruments, 
These documents sre informal and ungram- 
matical. "hey contain numerous distinct con- 
tracts, and no grammatical construction can 

Placed on the whole instrument if read 
together. _ The practice has been that, whenever 
^ new point arose in such cases, almost all the 
k the opinion of the jury. It is said 
was as to the existence of the custom, 
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but Lord Mansfield always took the opinion of 
the jury as to the mode of estimating the amount 
of the loss. It is said that it would be necessary 
to call average adjusters to ascertain the practice ; 
but, independently of that, I should ask a jury of 
merchants how, in their opinion, the loss ought to 
be dealt with. In the present case, however, we 
must do without a jury. We cannot construe the 
policy according to the ordinary rules applicable 
to the construction of written documents. The 
proper way to arrive at a conclusion is to apply 
our knowledge of business to the terms of the 
policy in order to ascertain the meaning. Taking 
tbe fact that this is a time policy, a kind of policy 
which, but for the fiscal limitation to which I 
have alluded, might be made to cover a period of 
more than a year, and which formerly was made 
to cover longer periods, and taking the fact that 
such a policy often covers many separate voyages, 
it is difficult to think that the assured and the 
assurer could have intended to wait until the end 
of the period covered by the policy before ad- 
justing the losses in question. The crew and 
captain migbt be changed after each voyage. 
The general average losses must be settled at the 
end of each voyage. The damage to the ship 
must be repaired at the end of each voyage. It 
follows that the end of each voyage is the time at 
which to consider what is the amount of the 
losses, and therefore in a time policy each 
separate and distinct voyage must be considered 
separately, and the whole must not be treated as 
one voyage divided into stages. The questions 
which we have to consider here are discussed in 
a work of very great authority, Phillips on 
Insurance. The learned author has not dealt 
with the exact point which we have now to 
decide, but he states the general rule thus: 
* Another question is, whether successive losses 
can be added together, and a claim made, 
if the aggregate exceeds the rate of the 
exception. In regard to the cargo and freight, 
the practice in adjustments has always been 
to estimate the rate of the exception upon 
the aggregate loss of each passage or period 
during which the risk continues on the same 
subject ;” then, after dealing with the decisions 
to which I hava referred, he continues: “The 
weight of authority leads to the conclusion that 
the exception applies to the aggregate of succes- 
sive losses on the ship in the same manner as on 
the cargo" (sect. 1780). The use of the words 
* each passage or period" shows that the author 
had in his mind the possibility of a time policy 
on goods, and the rule which he lays down would 
equally apply to a time policy on ship. We have 
carefully considered the question raised on this 
appeal, and the result at which we have arrived, 
taking the rule of construction to be as I have 
stated, and not attempting to construe the policy 
according to the ordinary rules of grammar, is 
this: that the losses occurring on any one 
separate and distinct voyaye must be added 
together, but not those occurring on two or more 
separate and distinct voyages. ‘There may be 
one case where the whole of a voyage cannot be 
brought in for the purpose of estimating losses, 
and that is where the last voyage continues 
beyond the expiration of the period covered by 
the policy; there the losses would be added 
together only up to the end of the time covered hy 
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policy contains a stipulation that if the period of 
twelve months comes to an end during a voyage 
the ship is to be covered by the policy until the 
end of that voyage, aud therefore no such difi- 
culty could arise. We have all come to the con- 
clusion that all the losses occurring on any one 
voyage should be added together, but here the 
losses occurring on auy one separate and distinct 
voyage do not amount to 3 per cent., and there- 
fore the defendants are protected from liability 
by the memorandum, and the judgment which 
has been given in favour of the plaintiffs must be 
reversed. Appeal allowed, 


Solicitors for plaintiffs, F. W. and H. Hilbery. 
Solicitors for defendants, Waltons, Bubb and Co. 


Thursday, Nov. 12, 1885. 
(Before Lord Esmer, M.R., Corron and LINDLEY, 
LJJ 


Tur TzwPLr Bas. (a) 


ON APPEAL FROM BUTT, J. 


Action in rem —Master's disbursements — Made of 
trial—Jury—R. S. O., Order XXXVI. rr. 
4, 6, 7. 


Actions in rem are excluded from the operation of 
Order XXXVI., r. 6. giving the parties an abso- 
lute right to trial with a jury by virtue of the 
provisions of Order XXXVI, r. 4, and hence 
applications for a trial with a jury in such cases 
are to be made under Order XXXVI, r. 7 (a), 
which gives the judge a discretion as to the mode 
of trial. (b) 

In am action in rem for master's disbursements, set 


(a) Reported by J. P. AsPrxALL and BUTLER ASPINALL, ESqrs., 
Barristers-at-Law. 

(b) R. S. C., Order XXXVI., r.4. The court ora judge 
may, ìf it shall appear desirable, direct a trial without 
a jury of any question or issue of fact, or partly of faot 
and partly of law, arising in any cause or matter which 
previously to the passing of the principal Act could 
without any consent of parties have been tried without 
a jury. 

Rule 5. The court or a judge may direct the trial 
without a jury of any cause, matter, or issue, requiring 
any prolonged examination of documents or accounts, 
or any scientific or local investigation, which cannot in 
their or his opinion conveniently be made with a jury. 

Rule 6. In any other cause or matter upon the appli- 
cation of any party thereto for a trial with a jury of the 
cause or matter or any issue of.fact, an order shall be 
made for a trial with a jury. 

Rule 7. (a) In every cause or matter, unless under the 
provisions of rule 6 of this Order, a trial with a jury is 
ordered, or under rule 2 of this Order, either party has 
signified a desire to have a trial with a jury, the mode of 
trial shall be by judge without a jury; provided that in 
any such case the court or a judge may at any time 
order any cause, matter, or issue to be tried by a judge 
with a jury, or by a judge sitting with assessors, or by 
an official referee or special referee with or without 
assessors. (b) The plaintiff in any cause or matter in 
which he is entitled to a jury, may have the issues 
tried by a special jury upon giving notice in writing to 
that effeot to the defendant at the time when he gives 
notice of trial. (c) The defendant in any cause or 
matter in which he is entitled toa jury, may have the 
issues tried by a special jury, on giving notice in writing 
to that effect at any tire after the close of the pleadings 
or settlement of the issues, and before notice of trial, 
or if notice of trial has been given, then not less than 
six clear daya bsfore the day for which notice of trial 
has been given. (d) Provided that a judge may at any 
time make an order for a special jury upon auch terms, 


the policy. In the present case, however, the ! if any, as to costs and otherwise as may be just. 
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down for trial at the assizes, where the judge of 
the Admiralty Division had in his discretion 
refused to allow a trial by jury, the Court of 
Appeal declined to interfere with such discretion. 


"Tus was an appeal from a decision of Butt, J. 
in chambers, refusing the plaintiff's application, 
in an action im rem for disbursements, that the 
action might be tried by a judge and jury. 

The plaintiff was suing in rem as late master 
of the barque Temple Bar for disbursements, 
and claimed 4661. By the statement of claim, it 
was alleged that the plaintiff had drawn a bill for 
466l. on the owner of the barque in favour of the 
persons making the disbursements, that the bill 
bad been dishonoured, and that proceedings had 
been instituted against the master for the 
recovery of the 4661. The venue was laid at 
Liverpool. 

By the defence the allegations in the statement 
of claim were denied. It was also pleaded that 
the plaintiff had received 1467. from, and given a 
receipt to, the previous owner in discharge of all 
his claims against the Temple Bar, and that the 
plaintiff had lost his claim by laches, 

Notice of trial by a judge at the ensuing 
Liverpool Assizes having been given, the plaintiff 
applied on the 4th Nov. to the Liverpool district 
registrar for an order that the trial should be by 
a judge and jury. This application was refused, 
and on appeal to Butt, J. in chambers he 
affirmed the decision of the district registrar. 
The plaintiff now appealed from this decision. 

Danckwerts for the plaintiff.—Rule 6 of Order 
XXXVI. giving an absolute right to trial with a 
jury is applicable to this case, and hence the 
decision of Butt, J. was wrong. The facts of this 
case make it very fitting that it should be tried by 
a jury. Assuming rule 6 is not applicable, yet 
according to the decision of the Court of Appeal 
in Hunt v. Chambers (46 L. T. Rep. N. S. 399; 
20 Ch. Div. 365), the onus of proof is on the party 
opposing the application for a jury. If, therefore, 
the right to a jury be in the discretion of the 
judge, he should in this case have exercised his 
discretion in favour of the plaintiff. 

Pyke, for the defendant, was not called on. 


Lord Esuzz, M.R.—'The case, as it seems to 
me, stands thus: This is an Admiralty action in 
rem, brought in the Admiralty Division, only 
the venue was laid in Liverpool. If there were 
no other rules, it seems to me that Order XXXVI., 
r. 7, would apply; that is to say, it would 
be tried without a jury, unless application 
were made to the judge, who, for a sufficient 
cause, would have ordered it to be tried with a 
jury. The plaintiff, fearing that bis application 
fora jury might be met with the answer that, 
having brought an action in rem, he was bound by 
the Admiralty Court procedure, applied under 
rule 6, so that he should have no discretion, and 
that he, the plaintiff, might say, “ You are abso- 
Intely bound to make an order for a jury.” If 
rules 6 and 7 were the only rules affecting the 
matter, I am inclined to think that that would be 
so. But, in order to prevent the application of 
rule 6 in such cases, rule 4 was put in. This, to 
my mind, is a case coming under rule 4, as this 
action, being one im rem for master’s disburse- 
ments, was one which would, prior to the Judica- 
ture Acts, have been tried in the Admiralty Court 
without a jury. Therefore rule 6 does not apply. 
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Accordingly, the only application that could have 
been made in this case fora jury was under 
rnle 7, and in that case the judge has a discretion, 
and the burden of proof would have been on the 
plaintiff. In this case I doubt if the burden 
could have been discharged. If the contention of 
the appellant were true, either party in every 
collision case in the Admiralty Court might insist 
upon the judge trying the case, not by himself and 
assessors, but by himself and jury. I suppose 
rule 4 was put in to prevent sucha state of things. 
There is an application which the plaintiff can, if 
he thinks fit, make even now. He may ask the 
judge at Liverpool to have the case tried by & 
judge and jury, if there are any grounds for SAy- 
ing that the assistance of the assessors might be 
disadvantageous. But I suppose that would be 
as the judge thinks fit, as it would be an applica- 
tion under rule 7. This appeal must therefore be 
dismissed. 


Corton, L.J.—I am of the same opinion. It is 
contended, on behalf of the appellant, that under 
rule 6 there is an absolute right to have a jury. 
But in what cases does rule 6 apply ? The rule is 
introduced by these words: “In any other cause 
or matter,’ which makes us look at the preced- 
ing rules to inquire what the other “causes or 
matters" are, By rule 5 it is clear that certain 
common law cases are excluded from the opera- 
tion of rale 6. By rule 4 we find that causes 
which would have been tried before the Judica- 
ture Act without a jury are excluded from rule 6. 
It is not for us to say whether the court ought, 
under rule 4, to have exercised its discretion in 
allowing or disallowing a jury; but the question 
is, whether the case is excluded from the opera- 
tion of rule 6 by the words “in.any other cause 
or matter.” The case of Hunt v. Chambers (ubi 
sup.) was decided on the rules of 1875, and has no 
applieation to the case. I think, therefore, this 
appeal must fail. 


Lixprxy, L.J.—I am of the same opinion. In 
order to decide this case, it is necessary to read 
all the rules together, and also to bear in mind 
the state of things prior to the passing of the 
rules. Prior to the Judicature Act two kinda of 
actions existed. those with juries and those with- 
ont juries. We are now concerned with a class 
of case in which there was no right to a jury; and 
the question is, whether the rules have given a 
right. Ithink not. In this particular case the 
parties have no absolute right to a jury, but there 
was power for the court to direct a trial with a 
jury. The registrar has held that there was no 
reason for ordering jury. With that I agree, 
and therefore think this appeal must be dis- 
missed, 

Appeal dismissed. 


Solicitors for the defendants, Pritchard and 
Sons. 


Solicitors for the defendants, Thomas Cooper 
and Co. 
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HIGH COURT OF JUSTICE. 


CHANCERY DIVISION. 
Aug. 3 and 5, 1885. 
{Before CHITTY, J.) 


Re Tue Great EASTERN STEAMSHIP COMPANY; 
Cram or WILLIAMS AND OTHERS. (a) 


Seamen’s wages—Merchant Shipping Act 1854 
(17 & 18 Vict. c. 104), se. 149, 150, 157, 167, 181, 
182, 187— Merchant Seamen (Payment of Wages 
and Rating Act) 1880 (43 & 44 Vict. c. 16), s. 4, 
sub-sects. (1) and (4)—Lien for—Foreign-going 
ship—Voyage not proceeded upon. 


Seamen engaged by the owners or their agent for a 
voyage upon a foreign-going ship are entitled to 
a lien for their wages upon the ship, and the pro- 
ceeds of sale thereof, although the engagement of 
the seamen has not been in writing, and although 
the ship does not proceed upon her voyage. 

A master who, though appointed by the owners of 
the wessel, yet under the terms of the charter- 
party thereby becomes the charterers’ captain, is 
as between the owners and the seamen the agent 
of the owners, and hence seamen engaged for a 
voyage are not bound to look into the title of 
the master who appoints them to ascertain 
whether he is the captain of the owners or the 
charter era. 

The words “at the end of his engagement” in the 
Merchant Seamen Act 1880 (43 4 44 Vict. c. 16), 
8. 4, sub-sect. 1, mean the time at which his actual 
serviceterminates, and include thenatural effluxion 
of the agreement as well as the discharge of the 
seamen in breach of the contract. And therefore, 
to entitle a seaman to wages lo the date of final 
settlement, it is not necessary that the whole term 
of his engagement should have expired, but it is 
sufficient that his actual service on board ship 
should have ended. 

The time up to which a seaman is entitled in an 
action to recover his wages under this Act is to 
date of certificate of chief clerk in Chancery, or 
report of registrar in Admiralty. 


By a charter-party dated the 31st Oct. 1844 
the steamship Great Eastern was chartered by 
the Great Eastern Syndicate Limited from the 
Great Eastern Steamship Company. It was 
therein mutually agreed that the said vessel 
should be 


Maintained by charters providing her with full com- 
plement of officera, seamen, engineers, and firemen, 
adapted to a steamer of her class, shall be placed under 
the direction of the said charterers or merchants, or his 
or their assigns, to be by him or them employed for the 
conveyance of lawful merchandise [for a voyage from 
Milford Haven to New Orleans and back to the United 
Kingdom.] Owners engage to have screw engines and 
boilers (now connected therewith) put in condition to 
proceed to sea with earliest possible despatch. The said 
steamer is let for the sole use of the said charterers for 
twelve calendar months, commencing the day the screw 
engines and boilers are finished repairing and ready for 
sea, at which day the vessel is to be at the disposal of 
the charterers at Milford Haven. . . . The captain, 
although appointed by the owners, shall during the 
currency of this charter be considered as the servant of 
the oharterers, and be under his or their orders and 
directions as regards employment, agency, or other 
arrangements, and shall use all and every despatch 
possible in prosecuting the voyage, and the crew are 
e rendet all customary assistance with the vessel's 

oats. 


(a) Reported by G. W. Kina, Esq., Barrister-&t-Law, 


The charterers were also to pay the crew’s 
wages. 

The voyage did not take place, and the steam- 
ship was commenced to be put in repair in 
accordance with the terms of the charter-party. 
Disputes having arisen between the owners and 
the charterers before the screw engines and 
boilers were in fact finished repairing, or ready 
for sea, the charterers never got full possession of 
the ship under the charter-party. 

On the 2nd Dec. 1884 Edwin Billinge was 
appointed by the Great Eastern Steamship Com- 
pany to the command of the ship by the following 
letter: 

The Great Eastern Steamship Company Limited, 
10, King William-street, London, E.C., 2nd Dec. 1884.— 
To Captain Edwin Billinge.—Dear Sir,—In appointing 
you to the command of the steamship Great Eastern, I 
have to inform you that she is now under a time 
charter, copy of the charter-party you have herewith, 
to the provisions of which you will please to strictly 
adhere. You will observe that the charterers pay all 
expenses of every kind during the continuance of the 
charter, including your own and the crew’s wages due, 
provision for which you will require to be made. You 
are to give no orders or instructions whatever which 
may involve the ship herself in any pecuniary liability 
except with the special sanction and approval of the 
owners. . . . . You will now take charge of the 
ship, and be guided by the instructions of the charterers 
with & due regard to the interest of the owners.— 
Yours truly, for the Great Eastern Steamship Company, 
WILLIAM BAKER, Chairman, 


The Great Eastern Syndicato gave the following 
certificate : 

The Great Eastern Syndicate Limited, 18, New Bridge- 
street, Blackfriars, Deo. 3, 1884.— This is to certify that 
Capt. S. Billinge has been appointed commander of the 
Great Eastern steamship now lying at Milford Haven, 
and that he has authority from the directors of this 
Syndioate Limited to engage such officers and sailors, 
ship’s carpenters and joiners, as he has indented for 
the engagement of same, being subject to the approval 
of the board.—HENRY CRUSE, Scoretary.—By order of 
the Board. 


In anticipation of the voyage Billinge, after his 
appointment, engaged certain officers and men to 
serve on board the vessel. 

In addition to Williams the present claimant 
who was so engaged for -the voyage as chief 
engineer, there were also engaged for the contem- 
plated voyage a boatswain, a boatswain’s mate, 
several able seamen, a butcher, baker, three 
stewards, ship's cook, and quartermaster. These 
men served on board the vessel for some weeks, 
and were discharged by Billinge on the 3rd Feb. 
1885, without having been paid their wages up to 
that date. 

Tt appeared from the evidence that the plain- 
tiffs had no knowledge of the position of the 
parties, or any reason to believe that they had 
beeu engaged on behalf of persons other than the 
owners. 

On the 11th Feb. 1885 Williams, on behalf of 
himself and the other men mentioned above, the 
present applicants, who were employed on board 
the ship, commenced an action in rem in the 
Admiralty Division to enforce their maritime lien 
for wages against the ship. On the 23rd Feb. 
1885 a petition to wind-up the company was pre- 
sented, and on the 7th March following an order 
for compulsory winding-up was made. An order 
for sale of the ship was made on 21st May 1885. 

In consequence of the winding-up proceedings, 
the plaintiffs in the Admiralty action were unable 
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to go on with their action, and on the 18th June 
1885 an order was made on their application 
staying the proceedings in the Admiralty action, 
and giving them leave to come in and prove their 
claim in the winding-up, and in this action, which 
was an action by the holders of the “ A,” or first 
series of mortgage debentures, against the trus- 
tees for the debenture-holders, and the company 
to enforce their security. 

„The claim, which was by Williams on behalf of 
himself and the other men above mentioned, now 
came on to be heard. 


Aspinall (Myburgh, Q.C. with him) in support 
of the claim of the seamen.—Seamen hired to fit 
a ship for sea and go a voyage in her, may sue in 
the Admiralty for the wages they earn in fitting 
her out, though she does not proceed upon the 
voyage, and it makes no difference whether they 
were hired by the owner or not: 

Wells v. Osman, 2 Lord Raym. 1044; 

Abbott’s Law of Merchant Ships and Seamen, edit. 

12, p. 471 

The charterers were in possession of the ship by 
the owners’ authority, and if so, any engagement 
by them of seamen gives the seamen a right in 
rem for their wages, and also a right to recover 
the penalties prescribed by the Legislature for 
the nonpayment of their wages: 

Merchant Shipping Act 1854, ss. 149, 150, 157, 167; 


Merchant Seamen (Payment of Wages and Rating) 
Act 1880, a. 4, (a) 


(a) The material sections of the Merchant Shipping 
Act 1854 (17 & 18 Vict. o. 104), and of the Merchant 
Seamen (Payment of Wages and Rating) Act 1880 are 
the following: 


The Merchant Shipping Act 1854, 


Seot. 149. The master of every ship, except ships of 
less than eighty tons registered tonnage, exolueively 
employed in trading between different ports on the 
coasts of the United Kingdom, shall enter into an agree- 
ment with every seaman whom he carries to sea from 
any port in the United Kingdom as one of his crew in 
the manner hereinafter mentioned, and every such agreo- 
ment shall be in à form sanotioned by the Board of 
Trade, and shall be dated at the time of the first signa. 
ture thereof, and shall be signed by the master before 
any seaman signs the same, and shall contain the 
following particulars as terms thereof. 

(Here follows a list of the requisite particulars.) 

Seot. 150. In the case of all foreign-going ships, in 
whatever part of Her Majesty'a dominions the same are 
registered, the following rules shall be observed with 
respect to agreementa (that is to say) : 

(Here follow rules that the agreement is to be signed 
by each seaman in the presence of a shipping master, to 
be read over and explained to each s3aman, and to be in 
duplicate.) 

Sect. 157. If in any case & master carries any seaman 
to sea without entering into an agreement with him in 
the form and manner, and at the place and time hereby 
in such case required, the master, in the case of a 
foreign-going ship, and the master or owner in the case 
of a home-trade ship, shall for each such offence incur a 
penalty not exceeding five pounds. 

Sect. 167. Any seaman who has signed an agreement 
and is afterwards discharged before the commencement 
of the voyage, or before'one month's wages are earned, 
without fault on his part justifying such discharge, and 
without his consent, shall be entitled to receive from 
the master or owner, in addition to any wages he may 
have earned, due compensation for the damage thereby 
caused to him, not exceeding one month's wages, and 
may, on adducing auch evidence, as the court hearing 
the cace deems satisfactory, of his having been soimpro- 
perly diecharged as aforesaid, recover such compensation 
as if it were wages duly earned. 


Romer, Q.C. and Chadwyck Healey for the mort- 
gage debenture-holders.— We have the first charge 
upon the assets. The seamen have no lien on the 
ship; the law as to the payment of seamen’s 
wages 1s not applicable to these men, who were 
only employed to rig out the ship and were not 
seamen within the meaning of the statutes which 
have been referred to. Moreover there has been 


no signed agreement, as required by sect. 167 of 
the Act of 1854. 


Aspinall in reply.—By the common law rule, 
articles were not necessary in order to give a 
right to wages : 

Wells v. Osman (ubi sup.) ; 
Maude & Pollook's Law of Merchant Shipping 
vol, 1, edit. 4, p. 170. 
The signing of articles is a provision required 
by the Legislature for the protection of seamen, 
2nd shipowners are liable to à penalty for failing 
to comply with these provisions. But the Legis- 
lature has never said that the seamen's right 
to wages is lost if articles are not Signed. 
In effect sect. 167 of the Act of 1854 has been 
overridden by sect, 4 of the Act of 1880. He re- 
ferred to seots. 149, 157, 167, 182, and 187 of the 
Merchant Shipping Act 1854. 


Cuirry, J.—This is aclaim by seamen on board 
the Great Eastern steamship, and they claim a 
lien on the ship for wages. Several points have 
been raised, and the first is whether they were en- 
gaged as seamen. There is some suggestion in 
the affidavits which have been filed in opposition 
to the claim, to the effect that the claimants were 
engaged on board the ship simply for the purpose 
of doing repairs to the rigging, painting, and the 
like. The claimants, however, swear they were 
engaged as seamen, but they do not say in terms 
by whom. However, looking at the evidence as 
a whole, I am satisfied that they were engaged 
by Captain Billinge. I have no doubt that 
they were actually to some extent employed in 
doing work upon the ship, but after the case 
of Wells v. Osman (2 Lord Raym. 1044) it is 
impossible to doubt that seamen engaged for 
& voyage may be doing work on the ship before 
the voyage actually commences, and yet would be 
entitled, apart from the question I have to decide 
upon the Merchant Shipping Act 1854, to their 
wages and their lien. That being so, looking to 
the character of tho claimants, and having regard 
to the facts that are presented before me with 
reference to what they did, I am satisfied that 
they were engaged, in point of fact,asseamen. It 
is unnecessary to go through the affidavits at any 
length, but I may refer to the affidavit of Joseph 


The Merchant Seamen (Payment of Wages and Rating) 
Act 1880. 


Sect. 4, sub-seot (I). The owner or master of the ship 
shall pay to each seaman on account, at the time when 
he lawfully leaves the ship at the end of his engage- 
ment, two pounds, or one-fourth of the balance due to 
him, whichever is least, and shall pay him the remainder 
of his wages within two olear days (exclusive of Sunday, 
fast day in Scotland, or bank holiday) after he so leaves 
the ship. 

Sub-sect. (4). In the event of the seaman’s wages, or 
any part thereof, not being paid or settled as in this 
section mentioned, then, unless the delay is due to the 
act or default of the seaman, or to any reasonable 
dispute as to liability, or to any other cause not being 
the act or default of the owner or master, the seaman’s 
wages shall continue to run and be payable until the 
time of the final settlement thereof. 
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sums up | of the Merchant Shipping Act 1862. That section, 


Williams, who was the engineer, which 
the names of those who are now claiming and the 
capacities in which they were engaged on board. 
[His Lordship bere read the names and con- 
tinned :] The butcher of course is necessarily em- 
ployed on board a ship in the fair senso of the 
ream: Although he is there for the purpose of 
iling the live animels that may be on board, yet 
ye is a seaman, and can be engaged as & seaman. 
2 large ship going on a distant voyage of this 
ind does require a butcher. Then there is the 
chief baker and several stewards, the ship being & 
very large one and a ship that requires several 
stewards. I am satisfied that they were engaged 
E. seamen, and Iam also satisfied upon the evi- 
Ere that they were engaged by Captain Billinge. 
viously it would not do for any stranger to 
enter into any engagement with the seamen for & 
voyage, but Captain Billinge was appointed by 
the owners under the charter-party, ond although 
when appointed he becomes the charterers' cap- 
E he was, as between the owner on the one 
and and the seamen engaged on the other, not 
the less on that account the agent of the owners. 
I think it would be an extravagant thing—it 
would be indeed an injustice in the highest degree 
—to hold that the seamen engaged for a voyage 
were bound to look into the title of the captain 
and ascertain whether he is the captain of the 
charterers or the owners, and to go into the dis- 
putes which have arisen in this case. This case 
illustrates the point exceedingly well, because 
there is a dispute between the charterers and the 
owner in regard to the charter-party itself. It is 
gie enough to say that in tbis case Captain 
illinge was held forth by the owners of the ship 
who put him in command of the ship, as their 
agent for the purpose of engaging the seamen 
That being so, the question arises which has been 
argued at the bar, whether the Merchant Ship- 
ping Act of 1854 does not render it imperative 
that the engagement of seamen in a foreign-going 
ship should be in writing. For the owners it was 
argued that sects. 149, 150, and 157 taken together 
showed that the Legislature intended that 
contracts between masters and shipowners on 
the one hand and seamen on the other for 
& foreign voyage should be in writing, and 
if not in writing, void. As was said by Lord 
Campbell in the case of The Liverpool Borough 
Bank v. Turner (3 L. T. Rep. N. S. 494; 2 De G 
F. & J. 502) no general rule can be laid down 
with regard to the construction of an Act of Par- 
liament as to whether that Aot is merely directory 
or imperative; in other words, taking the case 
before me, whether the contract is void although 
there are no words avoiding it, or whether the 
statute is merely directory. In the case of The 
Liverpool Borough Bank v. Turner (ubi sup.) the 
question turned on thesame Merchant Shipping 
Act as regards mortgages. The Court of Appeal 
held that, although there was no provision render- 
ing & mortgage void not made in accordance 
with the directions of the Act, and although 
there had been in the former Acts of Parliament 
relating to the same subject-matter clauses avoid- 
ing the mortgage; yet, taking the Act as a whole, 
and looking at the provisions caretully, the result 
was that the Legislature did intend that that part 
of the Act should be imperative, and consequently 
an equitable mortgage was avoided. The effect of 
that decision has since been superseded by sect. 3 
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however, gives me some guidance with reference 
tothe question which I have now to determine. 
As Mr. Aspinall pointed out, the sections to 
which I have referred do not in terms enact that 
there shall be an agreement in writing entered 
into with regard to foreign-going ships with the 
geamen on the commencement of the engagement 
or agreement. But when the sections are looked 
at carefully, the language of the Legislature is 
directed to the carrying of the seamen to ses. 
Now, sect. 149, which is general, and relates to all 
ships except small coasting vessels, enacts that 
the master “shall enter into an agreement with 
every seaman whom he carries to sea from any 
part of the United Kingdom as one of nis crew 
in the manner hereinafter mentioned ;” that is the 
agreement referred to, which is afterwards re- 
quired to be in a particular form, and in writing 
before the master carries the seamen tosea. Sect. 
150, on which counsel for the sbipowners cbiefly 
relied, relates to foreign-going ships, foreign-going 
ships being those which are described in the defi- 
nition section to include ships trading between 
some place in the United Kingdom and some 
place beyond certain limits, such as the coast of 
the United Kingdom, the islands of Guernsey and 
Jersey, and other places, and the continent of 
Europe between the river Elbe and Brest inolu- 
sive. With regard to the Great Eastern steam- 
ship, and for the purposes of this question, she 
was clearly a foreign-going ship, for she was going 
to New Orleans. The section ebacts that, In the 
case of all foreign-going ships, in whatever parts 
of Her Majesty’s dominions the same are Te- 
gistered, the following rules shall be observed 
with respect to agreements.” The section enact- 
ing that that is to be an agreement is sect. 149, and 
that points definitely to the time at which this 
agreement must be entered into. Seot. 150 is 
only & subsidiary section covering part of the 
same ground as sect. 149, and applying only to 
what is called in the technical language of the 
Act “foreign-going ships,” and it enacts certain 
rules with reference to the agreements which sect. 
149 requires. I do not read those rules through; 
they are obviously stipulations in favour of the 
seamen. That of course is not conclusive on the 
point, because there may be also stipulations in 
favour of the shipowners, but they are clearly on 
the face of them for the benefit of the seamen, 
and the mischief which this part of the Act is 
intended to remedy was the risk of the men being 
carried out to sea by some captain who was 
minded to take them to a long distance to some 
foreign country when they really had not come to 
a definite agreement that they would sail upon 
such & voyage. Sect. 157 contains a penalty 
which is not imposed on the seamen, but which 
is imposed on the master and on the owners. 
That section is as follows: “If in any case 
a master carries any seaman to sea” (so 
again, as in sect. 149, that is the reference to 
carrying the seamen to sea), “without entering 
into an agreement with him in the form and 
manner and at the place and time hereby in such 
case required, the master in the case of a foreign- 
going ship, and the master or owner in the case of 
a home trade ship, shall for each such offence 
incur & penalty not exceeding five pounds.” ‘That 
is the penalty, not imposed upon the seaman, but 
according to the provisions of the Act, imposed 
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ou the master or owner alone. But it applies 
simply to the case of carrying the seamen to sea. 
It seems to me that the result of these enactments 
is, that the Act of Parliament does require that, 
before the seamen are carried to sea, there should 
be, in the case of a foreign-going ship, the agree- 
ment with the particulars and ceremonies men- 
tioned in sect. 150; but the Act of Parliament 
does not require that there should be any articles 
signed between the master and the seaman until 
the ship is going to sea, that is to say, until she 
starts on her voyage. Inthe case before me the 
ship was never ready for sea. I have already 
disposed of the point with regard to the engage- 
ment of the seamen, on the authority of Welle v. 
Osman (ubi sup.). I think there is nothing in the 
statute which avoids the agreement which was 
come to, as I hold in point of fact, between the 
master on the one hand and the seamen on the 
other; and that it was not necessary for the 
purpose of the question that I have to decide that 
the agreement should be in writing. 

Then there was another point raised. Having 
decided this matter in favour of the seamen, the 
question arises whether they are entitled, under the 
statute of 43 & 44 Vict. c, 16, s. 4, to payment of 
their wages until the time of the final settlement 
thereof. They have, according to the evidence, 
not been paid. The facts are, that the charterers 
or the shipowners—as far as the seamen’s claim 
is concerned it is immaterial which—were unable 
to put the ship into the state which was required 
for the particular voyage to make her seaworthy, 
aud Captain Billinge discharged the seamen. 
They accepted the discharge, and left the ship; 
but they have not been paid their wages, and a 
considerable sum remains due to each of the 
claimants. Now sect. 4 of 43 & 44 Vict. c. 16, 
enacts that “in the case of foreign-going ships 
the owner or master of the ship shall pay to each 
seaman on account, at the time when he lawfully 
leaves the ship at the end of his engagement, two 
pounds,” and so on. Sub-sect. 4 of the same 
section enacts that, “in the event of the seaman’s 
wages, or any part thereof, not being paid or 
settled as in this section mentioned ” (that means 
as mentioned in sect. 4), “then, unless the delay 
is due to the act or default of the seaman, or 
to any reasonable dispute as to the liability, or to 
any other cause not being the act or default of the 
owner or master, the seaman’s wages shall 
continue to run, and be payable until the time of 
the final settlement thereof.’ The material 
words are, * not being paid or settled as in this 
section mentioned.” That apparently throws me 
back on sub-sect. (1), which relates to the end 
of the engagement. Upon that, as tothe meaning 
of those words, I have heard an argument. Mr. 
Aspinall has pointed out, and I think rightly, 
that the corresponding or correlative section in 
the Act of 1854 was sect. 187, which contains an 
enactment relating to the period within which 
wages are to be paid: “The master or owner of 
every ship shall pay to every seaman his wages 
within the respective periods following (that is to 
say), in the case of a home-trade ship within two 
days after the termination of the agreement, or 
at the time when such seaman is discharged, 
whichever first happens.” In the case of all other 
ships, with certain exceptions, it gives certain 
time after the seaman’s discharge. 'lhe language 


of tho section is, “ After the termination of the 1 or the owner. 
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agreement, or at the time when such seaman is 
discharged.” That would seem to point to this, 
that the words “termination ot the agreement " 
mean the natural termination of the agreement 
by effluxion of time, or the time when the seamen 
are discharged, which may be in breach of the 
contract, or may be at the time that corresponds 
exactly with the time at which the agreement 
terminates. But that language is not adhered to 
in sub-sect. (1) of sect. 4. There the words are, 
“at the end of his engagement.” It appears to 
me that “the end of his engagement” means 
that time at which his actual service terminates ; 
that is to say, the language is sufficiently elastic 
to include the natural effluxion of the agreement, 
and the discharge of the seaman in breach of the 
contract. I think these words are used advisedly 
to include both cases. The words “ at the end of 
his engagement” would, according to my view, 
include such a case as this, namely, the discharge 
by the captain of the seamen before the 
time at which, according to the agreement, 
aud without breach of the agreement, he 
could discharge them, which is the present 
case. They were discharged, and they accepted 
their discharge, and having put thas construction 
upon these words “ at the end of his engagement,” 
I have already decided that the words “as in this 
section mentioned," which occur in sect. 4, sub-sect. 
(4), mean at the termination of the agreement. If 
the seamen’s wages are not then paid certain con- 
sequences are to follow. "That being so, I have to 
see whether the shipowners have any ground of 
defence against the effect of this section by reason 
of the subsequent words. It is enacted, sect. 4, 
sub-sect. 4, “ unless the delay is due to the act or 
default of the seamen "—clearly in the case before 
me the delay was not due to the acts or defaults of 
the seamen—“or to any reasonable dispute as to 
liability." There was no dispute as to liability 
before the claim was raised in the Admiralty 
action. The dispute as to the liability argued 
before me has been a question of law chiefly, 
though to some extent a question of faot. But 
with regard to the question of fact I hold that 
there was no reasonable dispute. 

Iu regard to the question of law, that was 
not raised in substance until the argument 
in court. I think that, having regard to the 
nature of the question of law on the statute, 
the dispute which has arisen, as showu by 
the argument in court, is not a “reasonable dis- 
pute” within the meaning of this section. It is 
nob necessary for me to say that there could not 
be a reasonable dispute when there was a ques- 
tion of law only, but I must look at the nature of 
the question of law, and it appears to me that 
under the circumstances of this case there was no 
reasonable dispute as to the liability. The next 
matter mentioned in sub-sect. (4) is, ‘or to any 
other cause not being the act or default of the 
Owner or master.” Was there any other cause 
not being the act or default of the owner or 
master? For the owners it is said that there 
was no claim made against them, and they had 
no opportunity of settling the claim. But the 
answer appears to me to be this. The condition 
on which this section depends is “ the event of the 
seamen’s wages not being paid or settled,” and 
the duty, therefore, of paying or settling the sea- 
men’s wages is one which is cast upon the master 
To my mind it cannot be said that 
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the delay is due to “any other cause not being 
the actor default of the owner or master. The 
real cause of all this is, that the master was not 
provided with funds either by the charterers or by 
the shipowners. If the master had had money he 
would undoubtedly have paid them. He may or 
may not have been personally liable. About that 
I am not concerned in the present argument. But 
those who are bound to put him in funds for 
the wages have not provided the money. Then 
again was the act or default on the part of the 
owner or master? ‘There is one other section 
which was relied on by the owners to which I 
must refer, and that is sect 167 of the Act of 1854, 
which seems to me to have little or nothing to do 
with the point. That section says that seamen 
who have signed an agreement and are discharged 
before the voyage are to have compensation. That 
section does not apply, because here the seamen 
who are claiming have not signed an agreement. 
The Acts of 1854 and 1880 are to be read together, 
and it may or may not be that sect. 167 is super- 
seded by the enactments which are more bene- 
ficial to the seamen contained in sect. 4 of the Act 
of 1880. It is not necessary to decide that, but it 
is necessary for me to say that sect. 167 does not 
afford any ground for displacing (even reading the 
two statutes together) the clear enactment of 
sect. 4 of the Act of 1880. With regard to the 
question of the validity of the agreoment by 
reason of there being no signed articles, I may 
refer to sect. 182: No seaman shall by any 
agreement forfeit his lien upon the ship, or be de- 
prived of any remedy for the recovery of his 
wages to which he would otherwise have been en- 
titled; and every stipulation in any agreement 
inconsistent with any provision of this Act, and 
every stipulation by which any seaman consents 
to abandon his right to wages in the case of the 
loss of the ship, or to abandon any right which he 
may have or obtain in the nature of salvage, shall 
be wholly inoperative.” Sect. 181 is also material, 
because it entitles the seaman to wages in & 
foreign-going ship before the articles are signed. 
For these reasons I think that the seamen 
have a valid claim against the ship, and that 
they are entitled to their wages according to the 
practice in the Admiralty Division, that is to cay, 
until the time of the certificate. 

His Lordship made an order declaring that 
the applicants were entitled to alien upon the 
ship and upon the proceeds of sale thereof for 
their wages and costs in priority to all other 
mortgages and charges whatsoever, and that the 
applicants were at liberty to enforce their lien 
by sale of the ship in case the sale should not be 
carried out with due diligence. 
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rriage of goods—Consignment of goods— 
CO padi teon Del of lading—Retention of —Bill 

of exchange—Non-acceptance of—Conversion of 

goods—Measure of damages—Delay. 


Where goods are consigned to a person in this 
country, and the consignor transmits the shipping 
documents and a bill of exchange to a creditor 
other than the consignee, and such creditor hands 
the shipping documents to the consignee with an 
intimation that they are at his disposal on his 
returning the bill of exchange duly accepted, the 
consignee must either accept the bill of exchange 
or return the documents, and if he refuses to 
accept the bill of exchange, but nevertheless takes 
possession of the goods, professing to retain the 
bill of lading as security for freight and other 
charges, the consignor's creditor is entitled to 
recover from the consignee as damages the value of 
the cargo less forfeit_and interest on such value. 

A shipload of timber having been consigned to the 
defendants, the consignor sent the bill of lading 
and other shipping documents, and also a bill of 
exchange, to the plaintifs, in pursuance of the 
usual course of business between him and them, 
to cover certain advances which they from time to 
time made to him. m 

The plaintiffs placed the shipping docwments and 
bill of exchange relating io the cargo of timber 
in the hands of agents, who acted between the 
plaintiffs and the defendants. The agents at the 

request of the plaintiffs forwarded the documents 
to the defendants, wm order to have the bill of 
eachange accepted by them. 

Shortly afterwards the defendants informed the 
agents that the cargo was thoroughly out of condi- 
tion, and that they could not take it in its then 
state. The agents replied that, unless the defen- 
dants returned the bill of exchange accepted, they 
ought to send back the shipping documents. This 
the defendants declined to do, as they had paid 
part of the freight, and intended to take posses- 
‘sion of the cargo. Later on they stated that they 
had been compelled to remove the cargo under the 
rules of the dock company, but that, Vf the agents 
would repay them the freight and certain charges, 
and their profits on a portion of the cargo which 
they had sold, they would return the documents. 
The agents replied that the matter must be left in 
the hands of the plaintiffs, the owners of the cargo. 
The defendants then returned to the agents the 
bill of exchange unaccepted, but retained the bill 
of lading as security against freight and charges. 
They offered to yield up the bill of lading on the 
Sreight and charges being refunded. Thereupon 
the plaintiffs commenced an action against the 
defendants, asking that they might be ordered to 
accept and deliver up the bill of exchange; and 
that it might be declared that, until such accept- 
ance and delivery, the defendants were not entitled 
to retain the bill of lading. They also asked for 
an injunction, a, receiver, and damages. Owing 
to delay, caused by the fault of both parties, the 
action did not come on for hearing until about 
four years after its commencement. 

Held, that the defendants, having refused to accept 


the bill of exchange, were bound to have returned 
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the shipping documents, which were only at their 
deposit. on the condition that they should so 
accept the bill; and that they wrongfully took 
possession of the cargo, and dealt with it as its 
owners, although they had repudiated the contract, 
and refused to accept the bill of exchange, availing 
themselves of the bill of lading, which they had no 
right whatever to retain or make use of, to get that 
possession. 

Held, therefore, that the plaintiffs were entitled to 
damages against the defendanis ; that the proper 
measure of damages was the value of the cargo 
after making a deduction for freight; but 
that none of the other charges claimed by the 
defendants could be allowed, except outgoings 


vncurrad in connection with the sala of part of 
the cargo, 


Held also, that the defendants must pay damages, 


in the nature of interest, for keeping the plaintiffs 
out of possession of their goods ; that the ordi- 
nary measure of such damages would be 5 per 
cent. on the value of the cargo from the time the 
defendants wrongfully took possession thereof ; 
but that, having regard to the delay which had 
occurred in bringing the action on for hearing, 
attributable no less to the plaintiffs than the 
defendants, half damages, computed at the rate of 
à per cent. only, would be awarded. 


Tue plaintiffs in this action, Quincey Rew and 
Philip O. K. B. Oliphant, carried on business as 
merchants in London in copartnership, under the 
style or firm of Rew, Kington, and Co. 

The defendants, Payne, Douthwaite and Co., 
A timber merchauts, carrying on business at 

ull. 

The plaintiffs’ claim was that the defendants 
might be ordered to accept a certain bill of ex- 
change and to deliver it to them ; and that it 
might be declared that, until such acceptance and 
delivery, the defendants were not entitled to re- 
tain or use a certain bill of lading, or to obtain 
delivery of or deal with certain goods to which 
such bill of lading related. 


The plaintiffs also asked for an injunction, a 
receiver and damages. 


The material facts of the case sufficiently 
appear from the head-note and judgment. 


W. Pearson, Q.C. and Stirling, for the plaintiffs, 
referred to 


Sewell v. Burdick, 5 Asp. Mar. Law Cas. 376: 
52 L. T. Rep. N. S. 445; 10 App. Cas. 74; 

Shepherd v. Harrison, 1 Asp. Mar. Law Cas. 66 ; 
24 L. T. Rep. N. S. 857; L. Rep. 5 E. & I. 
App. 116; 

Mirabita v. The Imperial Ottoman Bank, 3 Asp. 
Mar. Law Cas. 591; 38 L. T. Rep. N. S. 597; 
3 Ex. Div. 164; 

Lempriére v. Pasley, 2'T. R. 485; 

Somes v. The British Empire Shipping Company, 8 
H. of L. Cas. 338; 1 Eli. Bl. & Ell. 353; 

Men Shipping Act 1862 (25 & 26 Vict. c. 68), ss. 
6 . 


Graham Hastings, Q.C. and Naider, for the 
defendants, referred to 


Rodger v. The Comptoir D’ Escompte de Paris, 21 
L. T. Rep. N. S. 38; L. Re . 2 P. C. 393, 405; 
Johnson v. The Lancashire ron Yorkshire Railway 
Company and the Wigan Waggon Company 
Limited, 3 Mar. Law Cas. Or se anit oo, obs 
Rep. N, S. 448; 3 C. P. Div. 499 ; 

Mayne on Damages, 4th edit, p. 109. 


Kay, J. referred to Ohinery v. Viall, 5 H. & N. 
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Pearson, Q.C. in reply, referred to 
Leask v. Scott Brothers, 3 Asp. Mar. Law Cas. 469; 
26L. T. Rep. N. S. 184; 2 Q. B. Div,376: 
Hollins v. Fowler, 33 L. T. Rep. N. 8.73; L Rep- 
7 E. & I. App. 757, 766. 


Kay, J.—The facts of this ease are as follows: 
Mr. August Eklof,a certain vendor of timber in 
Borga, Finland, Consigns a shipload of timber to 
the defendants, Messra. Payne, Douthwaite, and 
Ca., of Hull. He does not send to them the bill 
of lading, but he sends the bill of lading to the 
plaintiffs, Messrs. Rew, Kington, and Co, The 
position the plaintiffs occupied was, that they were 
merchants who had acted as bankers for Eklof, and 
they had advanced money to Kklof, and there 
was a sum of 5000., as I gather from the evidence, 
due from Eklof to them. The usual course of 
business between them and Eklof seems to have 
been, that Eklof should send to them shipping 
documents from time to time to cover, or 
partially cover, the advances which they allowed 
i Accordingly, what Eklof does 
us: he, in the first place, writes on the 
Aan „Sept. 1881 to the plaintiffs thus: “ Con- 
firming my respects of yesterday, I beg to inclose 
herewith the following shipping documents, viz. : 
(1) An indorsed bill of lading, Penelope, s.8.; (2) 
Invoice for Mesers, Payne, Douthwaite, and Co., 
of Hull, amounting to 1816, 16s, 6d.”—-and then 
mentioning other documents which T need not 
refer to—"'and have-now to hand you the fol- 
lowing drafts against aforesaid invoice amounts, 
viz, 18161, 185, 6d. to your order upon Payne, 

and Co., Hull, payable London "— 
ther drafts— with which you will be 
Pleased to do the needful to my credit.” Nobody 
can donbt the Meaning of that letter. It was 
the course of dealing between Eklof 
and Co. He sent them the shipping 
bill of lading, and the invoice, 
ewise a bill of exchange, which 
et the defendants, Payne, Douth- 
» to accept aud place to bis credit 

" and Co., that is, against his over- 

The bill of lading is in the usual form. 

" Aappened was this: Rew and Co. placed 
these documents in tho hands of Messrs. M. H. 
Krook and Co., wbo seem to have acted as agents 
in this Country between Rew and Co. and Payne, 
Donthwaite, and Co. Krook and Co. sent these 
documents to Payne, Douthwaite, and Co. in order 
to have the bill of exchange accepted. They wera 
Sent in a letter dated the 26th Sept. 1881, in 
which Krook and Co. write to Payne, Douth- 
waite, and Co. thus: “Referring to our former 
letter of this date, we now beg to hand you in- 
closed indorsed bill of lading, policy of insurance, 
and invoice per Penelope, the latter amounting to 
18167. 16e, 6d. At the request of Messrs. Rew, 
Kington, and Co., of this oity, the holders of thebill 
of lading, we also beg to inclose August Eklof’s 
draft for the above amount to tbeir order. The 
documents are therefore at your disposal on your 
returning to us the said draft duly accepted,” 
Thug Payne, Douthwaite, and Co. got these 
documents upon these conditions, that the docu- 
ments were at their disposal if they chose to 
return the draft accepted. Now, what is the 
law? Jf Payne, Douthwaite, and Co. did not 
choose to accept the bill of exchange, then of 
course they were bound to return the bill of 
lading and the other shipping documents which 


Donth waite, 
mentioning o 
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were only at their disposal on the condition 
that they should accept the bill of exchange. 
In the case of Shepherd v. Harrison (24 L. Jug 
Rep. N. S. 857; L. Rep. 5 E. & I. App. 116), 
in the House of Lords, the matter went a little 
further, because there, in the letter of advice, 
Sending tbe shippiug documents, the copdition 
was not expressed. The House of Lords, how- 
ever, beld it was clear that, when a billof exchange 
and shipping documents were sent in this kind of 
way, they were sent upon a condition that the bill 
of exchange should be accepted ; that the non- 
expression of that condition was not material ; 
and that the duty of the parties who received the 
shipping documents was either to accept the bill 
of exchange or return the shipping documents. 
Lord Cairns said: ' I hold it to be perfectly clear 
that when a cargo comes in this way, protected by 
a bill of lading and a bill of exchange, it is the 
duty of those to whom the bill of lading and the 
bill of exchange are transmitted, in a letter, either 
‘to appropriate or reprobate” entirely and com- 
pletely then and there. If they accept the cargo 
and the bill of lading, and accept the bill of 
exchange drawn against the cargo, the object of 
those who shipped the goods is obtained. They 
have got the bill of exchange in return for the 
cargo; they discount or use it as they think pro- 
per; and they are virtually paid for the goods. 
But if, on the other hand, the persons to whom 
the bill of lading is sent do not refuse in toto the 
consignment of the goods, but keep the bill of 
lading, but do not accept the bill of exchange, then 
the agents for the foreign shippers have neither 
the goods nor the money to deal with ; if they had 
repudiated the transaction in toto the agents of 
the shippers might have dealt with some other 
house, and raised money on the goods. I there- 
fore think that when one merchant in this 
country sends to another, under circumstances 
like the present, a bill of lading and a bill of 
exchange, it is not at all necessary for him to say 
in words: ‘We require you to take notice that 
our object in inclosing these bills of lading and 
bills of exchange is, that before you use the bills 
of lading you shall accept the bills of exchange.’” 
What they did here was this: I have read the 
letter of the 26th Sept. 1881. On that day the 
ship arrived at Hull. The defendants telegraphed 
to Krook and Co. for the charter on the 27th Sept. 
1881. On the same day the charter is sent, and 
they write thus to Krook and Co., who were, as I 
bave said, acting in the matter as the agents of 
the plaintiffs: * We are in receipt of your two 
favours of yesterday's date, the oue inclosing bill 
of lading, policy of insurance, and invoice per 
Penelope. We also have copy of translation of 
shipper’s protest, but we still do not see this is 
our matter at all. We bougnt a certain quantity 
of goods c. i. f. and in adopting the charter, of 
course it is for contract quantity, and this is & 
matter to be fought out between the shipper and 
the owner, and we must certainly look to the 
shipper for our redress. The Penelope commenced 
to discharge yesterday, and we have just been 
down to look at the cargo, and we are most 
annoyed to find it thoroughly out of condition, 
and not at all in accordance with the contract or 
representation; the boards are very sappy, and 
many nothing bub one mass of black sap from end 
to end, and the quality of the narrow most 
inferior; in fact, our “ fourths wifsta warfs” are 
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We therefore request you will 
come down at once, and we cannot accept the cargo 
in its present form, and no time must be lost, or 
the dock company will compel removal.” ‘Then 
they say that they are vexed it has turned out 80 
badly. An answer was telegraphed on the 
28th Sept. 1881—“ If you send draft accepted 
to-day will come down to-morrow. Telegraph.” 
The reply from the defendant is: “ Steamer dis- 
charged to-night; bulk of cargo bad as can be; 
must have settlement before accepting draft; 
cargo must be removed at once.” They write on 
the 28th Sept. 1881: * We have your telegram as 
follows: ‘If you send draft accepted to-day, will 
come down to-morrow; telegraph.’ We wired 
reply.” Then they repeat their own tele- 
gram. “Many of the narrow widths are almost 
unmerchantable. Here the goods lie to be seen, and 
they speak for themselves.” Now observe, at 
this moment the goods were on the wharf; they 
were not in the possession of the defendants at 
all, “We must commence to yard cargo to-mor- 
row ” (that is, we must remove it from the general 
wharf to our yard); “ we certainly shall decline to 
receive cargo in its present state, and we think 
you should have come down at once to arrange & 
survey.’ The answer from Krook and Co. is 
anather telegram: “Unless you return bill ac- 
cepted you must send us back the documenta by 
to-day's post." They reply on the 28th Sept. 
1881: “ We have your second telegram as follows” 
(which they quote), ‘Unless you return bill ac- 
cepted you must gend us back-all the documents 
by to-day’s post. This we must decline doing "— 
that is, they will neither accept nor send back the 
documents-—'*as we have paid part of the freight, 
and we request shippers to carry out their part 
of the contract, when wo will do ours. It is no 
fault of ours this unpleasantness has arisen, and 
if only ehippers would ship what they sell they 
would have little trouble. Having sold part of 
the cargo we do not intend to lose our profit, 80 
you had better arrange to settle the matter with- 
out further loss of time. We are bound by the 
new rules of the dock company to commence yard- 
ing the cargo to-morrow, and we think you would 
bave saved a lot of time if you had come down 
to-day." Isnot that a clear repudiation P They 
say that they will not have the cargo; they will 
not accept the bill of exchange; they will not 
return the bill of lading ; and they mean to take 
possession of the cargo to-morrow. Without the 
bill of lading they could not have taken posses- 
gion of the cargo. The bill of lading was the 
only document which gave them any power or 
authority to take possession of the cargo. Their 
position is this: They say, “You have sent us the 
bill of lading which we are only to have upon the 
condition of accepting the bill of exchange; we 
will not accept the bill of exchange, we repudiate 
the cargo, we will not have it; but we have paid 
part of the freight, and we shall take possession 
of the cargo; we shall keep this bill of exchange, 
which is not ours, and which we have no right to 
keep, for the moment ir. order to enable us to take 
possession of this cargo, which is also not ours." 
Then the correspondence goes on. I do not think 
i& necessary to read all the letters, buf there is 
one which is very material. The defendants write 
on the 30th Sept. 1881 to Krook and Co,: “The 
entire cargo is more or less out of condition and 
inferior, and if you think we shall accept without 
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& guarantee as to survey you are mistaken, 
especially as we have heard to-day how a Borga 
shipper served a Grimsby firm once. We have 
been compelled to commence to remove the cargo, 
under the new rules of the dock company, and if 
you will repay us the freight and yarding charges 
and our profit on the portion we sold to arrive, we 
will return you the documents.” In reply Krook 
and Co. on the lst Oct. 1881 say: “ We beg to 
acknowledge receipt of your favour of yesterday, 
which we will put before Messrs. Rew, Kington, 
and Co. onu Monday, as they are not in town to- 
day. We have evury wish to act fairly towards you 
by having the goods surveyed and obtain for you 
any allowance that you are fairly entitled to, but 
by taking the law into your own hands you pre- 
vent us from doing anything in the matter. We 
must now leave the case in the hands of Messrs. 
Rew, Kington, and Co., the owners of the cargo, 
and we feel sure you will find out that our opinion 
of the way in which you have treated this matter 
is correct.” On the 3rd Oct. 1881 the defendants 
write saying: “ We are in receipt of your favour 
of the 1st instant and note contents. We return 
invoice and bill unaccepted per cargo per s.s. 
Penelope, retaining bill of lading against freight 
and charges, &c., &o., which we have paid, and we 
are yarding this cargo for whom it may concern." 
Then there is some further correspondence, among 
which is a letter dated the 4th Oct. 1881 from the 
defendants to the plaintiffs: “ In reply to your 
yesterday's favour we have already returned to 
Messrs. W. H. Krook and Co. all shipping docu- 
ments per steamship Penelope, excepting the bill 
of lading, which we hold as security for freight, 
advance charges, and our loss sustained on the 
portion of the cargo sold to arrive and rejected 
by our buyers on account of bad condition and 
quality. The steamer arrived before the docu- 
ments, and we paid freigkt on demand.” There 
is no evidence when that freight was paid, but it 
seems to me quite immaterial whether they paid 
the freight before they got the bill of lading, 
or after they got it. If they paid it before 
they got the bill of lading, they paid it 
entirely at their own risk; if they paid 
afterwards, it is the same matter. The letter 
continues thus: “And as the goods are not 
in accordance with the contract in many ways, 
we bave declined to receive them, and we will at 
once return you the bill of lading on your re- 
funding us the freight charges and our loss of 
profit as named above. Perhaps you are not aware 
there is an overcharge.” Then they mention an 
overcharge in the invoice of 11/. 3s. 10d. Then 
they say: “ We offered at the outset to settle by 
survey, and the award (if any) to be guaranteed 
by you and paid us on maturity of bill; but, as 
this was not listened to, we simply refuse the 
cargo and ask you to remit us the freight, &c., as 
per statement inclosed, when we will hand you the 
bill of lading and hold the cargo to your order." 
The statement inclosed was as follows: “ To 
freight paid, 6151. 2s. 1d. ; yarding expenses, 1791. ; 
eight days’ interest, 13s. 5d.; bank commission, 
li. 10s. 9d.; loss of profits on 108 standards sold 
$o arrive if goods had come in accordance with 
the contract, 907. 18s. 19d.; making a total of 
8871. 5s. 1d." "Then the next letter is the last I 
shall read. The defendants write again to Krook 
and Co. on the 5th Oct. 1881: “We are in receipt 
of your yesterday's favour returning us the 


invoice and draft per Penelope and insist we shall 
accept for a cargo of wood that is inferior, which 
we shall decline to do unless we have Messrs. 
Rew, Kington, and Co.’s guarantee there shall 
be a proper survey held at once by proper com- 
petent parties or party as may be agreed upon, 
and the sum awarded (if any) shall be paid by 
this firm to us on maturity of bill, as we shall 
decline to place ourselyes in the hands of the 
shipper without such guarantee, for special 
reasons which we need not specify ; and, further, 
we have no jurisdiction over him in his own 
country. Failing the above, we shall hold the 
cargo against freight, advance charges, &c., until 
we receive the money as regards the average.” 
That was the defendants’ position. They insist 
upon retaining the bill of lading, which they 
received merely upon the condition that they 
should accept the bill of exchange, although they 
have not accepted the bill of exchange, and 
although they have repudiated the contract and 
say that they will not have the cargo, as they did 
most emphatically by the letter of the 4th Oct.— 
“We simply refuse the cargo." They say that 
they have taken possession of this cargo, and they 
will hold this cargo against all these charges 
which they insist on making against the plain- 
tiffs. That is the simple position of the affair. 
The question is, what are the rights of the parties? 
The pleadings raise two cases: The plaintiffs ask, 
first of all, that the defendants may be ordered to 
accept the bill of exchange for the amount of the 
invoice, less the clerical error of 11%. 3s. 11d. 
which had arisen; and, further, “that it might be 
declared that until such acceptance and delivery 
of the said draft, or such payment of the said 
sum, the defendants were not entitled to retain or 
use the said bill of lading, or to obtain delivery of 
or deal with the said deals, battens, and goods.” 
Then they ask for an injunctior aud a receiver 
and damages. The alternative claimed is based 
on this statement in paragraph 11 of the state- 
ment of claim: “ The said vessel Penelope arrived 
at Hali on or about the 26th Sept. 1881, and the 
defendants, although they had full notice of the 
plaintiffs’ rights, nevertheless wrongfully made 
use of the said bill of lading to obtain delivery to 
themselves of the said deals, battens, and wood 
goods, and they wrongfully and improperly took 
Possession of the said deals, battens, and wood 
goods, and stacked the same in their yards at 
Hull, and have dealt therewith as the owners 
thereof." That is most completely made out by 
the evidence. It is plain from the letters which 
I have read that the defendants did wrongfully 
take possession of the goods, although they had 
repudiated the contract and refused to accept the 
bill of exchange, and that they availed them- 
selves of their actual possession of the bill of 
lading, which they had no right to retain fora 
moment after they declined to accept the bill 
of exchange, in order to obtain possession of 
the goods. They could not obtain possession 
without the bill of lading, and they availed them- 
selves of the bill of lading to get that possession. 
Then they informed the plaintiffs that they would 
retain the cargo until the plaintiffs paid all these 
charges. It is obvious that they were wrong- 
doers. They had no right whatever to retain the 
bill of lading. They had no right to make use of 
the bill of lading to enable them to obtain posses- 
sion of the cargo. In one form or another of 
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action—it is not material to determine wbich—the | for which the defendants are to blame as much 


plaintiffs, wbo were the owners of this cargo, as 
between themselves and the defendants, have a 
right to recover damages against them for this 
wrongful dealing of theirs. The sort of owner- 
ship which the plaintiffs had is defined in the case 
of Sewell v. Burdick (52 L. T. Rep. N.S. 445; 
10 App. Cas. 74). It is quite plain that it was an 
ownersbip, which, though special for certain 
purposes—tbat is to say, would render them liable 
probably in an action for the freight—still was an 
action which, as between them and the defendants, 
entitled them to take possession of the cargo if 
the bill of exchange was not excepted. The ques- 
tion is, what is the proper measure of damages? 
I understand, as the case was opened, it was 
claimed that the plaintiffs should recover the full 
value of these goods without making any allow- 
ance for any of these things, including freight. 
That did not seem to me to be right, and that 
kind of claim gave me some little trouble in 
looking into the cases. My opinion would be, if 
that claim were persisted in, that that would be 
putting the right too high, because it seems to 
me the case comes very near indeed, if not quite 
within, the authority of Ohinery v. Viall (5 
H. & N. 288), to which I bave referred. Neither 
of these parties could ever have obtained posses- 
sion of these goods without paying the freight, 
and for the freight of course there was a lien on 
the goods. Accordingly, to give the plaintiffs 
the value of the goods, withont any allowance at 
all for the freight, would be giving them a great 
deal more than in any couceivable circumstances 
they could otherwise have obtained. That does 
not seem to be the proper measure of damages. 
But when the matter was discussed, counsel very 
properly said that they did not put the plaintiffs’ 
claim so high as that. They did not deny that, 
in measuring the damages, the freight ought to 
be allowed, and accordingly it is not necessary 
for me to consider that matter more particularly. 
Then the question is, whether any, and if any 
which, of the other charges should be allowed. 
[His Lordship went through them, ard con- 
cluded:] Of all these charges nothing, it seems 
to me ought to be allowed except the freight. 
which it is admitted should be allowed, and 
such actual out-of-pocket outgoings in respect 
of the sale which was made as upon inquiry may 
be thought to be proper. 

There remain two questions: one is the 
question whether by way of damages, any allow- 
ance in the nature of interest for keeping the 
plaintiffs out of possession of their goods 
al this time, should be made. Prima facie 
it seems to me that tbere should be some 
such allowance, not of course of interest, but 
that damages should be given to tbe plaintiffs for 
the long time they have been kept out of the 
possession of their own goods. The ordinary 
measure of such damages would be to take the 
value of the goods, and to allow damages on the 
footing of 5 per cent. (this being a mercantile 
transaction) upon the value from the time when 
the defendants wrongfully took possession of these 
goods. But then, of course, in estimating that, I 
must look to the delay that has taken place, 
and who is to blame for that delay. [His 
Lordship examined into this and eaid:j I 
cannot help seeing there has been a very con- 
siderable delay on both sides. Certainly a delay 


as the plaintiffs. Accordingly, it is a matter 
which must be taken into consideration by the 
court in estimating the damages If there were 
no delay attributable to the plaintiffs, I should 
think it right to give them damages computed 
on the footing of 5 per cent. on the value from the 
time the goods were improperly taken possession 
of by the defendants ; but seeing there has been 
this delay on both sides, I shall give damages 
only at balf the amounf, computed at the rate of 
2X per cent. ; that, as nearly as I can judge, will 
be what is just between the parties. Then there 
is the question of the costs of this action. It is 
said the action mainly asks that the defendants 
may be ordered to accept the bill of exchange. It 
is impossible for me to make & man accept a bill 
of exchange, especially when he has always said, 
from the fireb, that he would not accept it. To 
imply a contract to accept a bill of exchange from 
the wrongful taking possession of the goods, when 
the defendants have all along said, come what 
might, they would not accept the bill of ex- 
change, seems to me to be out of the question 
entirely. But then I cannot see that that claim 
has added one farthing to the costs of the action. 
The evidence and the pleadings must have been 
entirely the same, whether that claim bad been 
answered or not. That evidence has not, been very 
long evidence, and it is evidence which I should 
bavethought the parties migbt have putinamonth 
or two without the least difficulty. It is altogether 
irrelevant to the main and important ques- 
tion in this action—namely, the question whether 
there was a wrongful taking possession of these 
goods or not, and the qnestion what damages 
ought to be paid for the wrongful taking posses- 
sion. Accordingly, as I think that the defendants 
have been in the wrong from the very first, it 
seems to me that I cannot make any order about 
the costs of this action, but that they must pay 
such costs. I do not think that the doubt that 
was raised about the freight makes any difference 
in that respect, although the question between 
these parties being very small, I should have 
thought it might have been determined in a much 


| simpler way without the delay which has taken 


place. There mustbe an inquiry what was the value 
of the goods at the time the defendants took pos- 
session of them, and upon that 23 per cent. must be 
computed from that time, by way of half measure 
of damages. According to my judgment, the 
plaintiffs will then be entitled to recover from 
the defendants that value to which the 2j per 
cent. is added as damages from that time, minus 
the freight, and minus any proper expenses of 
the actual sale that took place—I mean out-of- 
pocket expenses—as to which, unless the parties 
can agree upon them, there will be an inguiry. I 
have no doubt, however, that the parties will pro- 
bably be able to settle that matter between them- 
selves. The out-of-pocket: expenses of the actual 
sale will be paid out of the fand in court. The 
counter-claim, which was merely formal in order 
to give effect to the lien, will be dismissed with 
costs. 


Solicitors for the and 


Bernard. 


plaintiff, Barnes 


Solicitors for the Cefendants, Collyer-Bris- 
lowe, Withers, and Russell, agents for Leak, Till, 
and Stephenson, Hull, 
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DIVISION. 
ADMIRALTY BUSINESS. 
July 17 and 18, 1885. 


(Before Sir James HANNEN, assisted by TRINITY 
Masters.) 

Tue Mercuant PRINCE. (a) 
Collision—Lights—Flare-up—Regulations for Pre- 
venting Collisions at Sea, arts. 2, 1l. 

The burning of a flare by vessels other than over- 
taken and fishing vessels is not forbidden by 
art. 2 of the Regulations for Preventing Collisions 
at Sea, though blame may be attributed to a 
vessel exhibiting a flare if such an exhibition is 
misleading and contritutes lo collision. 

Tus was a collision action in rem instituted by 
the owners of the Norwegian ship Hans Gude 
against the steamship Merchant Prince to recover 
damages occasioned by a collision between the 
two vessels in the Straits of Gibraltar. The 
defendants counter-claimed. 

The facts alleged by the plaintiffs were as 
follows: About 11.45 p.m. on the 20th April 1885 
the Hans Gude, a full-rigged ship of 909 tons 
register. bound on a voyage from Marseilles to 
Saint Ubes in ballast, was in the Straits of 
Gibraltar. There was a strong breeze from 
E.S.E. and the weather was dark but clear. The 
Hans Gude was heading W. by N. and making 
about eight or nine knots an hour. Herregula- 
tion lights were being duly exhibited and were 
burning brightly, and a good look-out was being 
kept on board her. In these circumstances the 
masthead light of a steamer, which proved to be 
the Merchant Prince, was seen about five miles off 
and about two points on the starboard bow of the 
Hans Gude. The Hans Gude was kept ou her 
course. Shortly afterwards the red light of the 
Merchant Prince came into view, on about the 
same bearing. Those on board the Hans Gude 
kept a careful watch on these lights. The 
Merchant Prince kept on for some time with her 
red light open on the starboard bow of the Hans 
Gude. and flare lights were accordingly burnt on 
the Hans Gude to attract the attention of those 
on board the Merchant Prince. The Merchant 
Prince then for a short time opened her green 
light and shutin her red, but again opening her 
red and shutting in her green light, she came on 
apparently at full speed, and although a flare light 
was again burnt on board the Ifans Gude the 
Merchant Prince came into collision with her, 
striking with the stem the starboard bow of her 
Hans Gude, and doing so much damage that she 
sank, her master and seven of the crew being 
drowned. 

The facts alleged on behalf of the defen- 
dants were as follows: At about 11.40 p.m. on 
the 20th April 1885 the steamship Merchant 
Prince, of 1111 tons net register, and bound ona 
voyage from Penarth to Genoa, was off the Straits 
of Gibraltar, heading S.E. magnetic, and making 
about 6 knots an hour. Her regulation lights 
were duly exhibited and burning brightly, and a 
good look-out was being kept. In these circum- 
stances those on board the Merchant Prince 
observed a flare-up light, which proved to have 
been exhibited on board the Hans Gude, about 
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one point on the port bow, and distant between 
one and two miles. No other light being visible 
from the Hans Gude, those on board the Merchant 
Prince concluded that the flare-up was being 
shown, in accordance with art. 11 of the Regula- 
tions for Preventing Collisions at Sea, by a 
steamer which they were overtaking, and there- 
fore kept on their course. The flare-up light 
continued to be seen by them at intervals, and 
at about the same bearing, and, although it was 
carefully watched, nothing was observed to indi- 
cate in any way that it came from any vessel 
other than a steamer which the Merchant Prince 
was overtaking. But about midnight a very dim 
green light, belonging to the Hans Gude, sud- 
denly came into view a little on the Merchant 
Prince’s port bow, and distant about two ship's 
lengths. The engines of the Merchant Prince 
were immedintely stopped and reversed full speed, 
and bor helm put hard-a-port; but the Hans 
Gude, coming on at greet speed, with her star- 
board bow struck the stem of the Merchant 
Prince. 

The defendants (infer alia) charged the plain- 
tiffs with a breach of art. 2 of the Regulations 
for Preventiug Collisions at Sea in improperly 
showing a flare-up light. 

Regulations for Preventing Collisions at Sea. 

Art. 2. The lights mentioned in the following articles, 
numbered 3, 4, 5, 6, 7, 8, 9, 10, and 11, and no others, 
shall be carried in all weathers from sunset to sunrise. 

Art. 10 (e). Fishing vessels and open boats may at 
any time nse a flare-up in addition to the lights which 
they are by this article required to carry and show. 
All flare-up lights exhibited by a vessel when trawling, 
dredging, or fishing with any kind of drag net, shall be 
shown at the after part of the vessel, excepting that if 
the vessel is hanging by the storn to her trawl dredge 
or drag net, they shall be exhibited from the bow. 

Art. ll. A ship which is being overtakon by another 
shall show from her stern to such Jast-montioned ship a 
white light or a flare-up light. 


Sir Walter Phillimore (with him Dr. Stubbs) for 
the plaintiffs.—The evidence establishes that the 
Hans Gude kept her course, and exhibited the 
lights required by the regulations. The steamer 
is therefore alono to blame. It is permissible to 
give warning to the approaching vessel, even 
though she is not an overtaking vessel, by exhi- 
biting a flare. This is not prohibited by art. 2 of 
the regulations, which speaks of the lights that are 
to be “carried,” and is therefore confined to fixed 
and permanent lights, and has no application to a 
temporary light likea flare: 

The Anglo-Indian, 3 Asp. Mar. Law Cas. 1 ; 33 L. T. 

Rep. N. S. 233; 

Marsden’s Law of Collisions at Sea, 2nd ed., p. 316. 
It is to be observed that art. 10 (e) permits fishing 
vessels and open boats to use a flare at any time. 
In an emergency where the circumstances require, 
ib never could have been intended that vessels 
Should not avail themselves of flares to warn 
approaching vessels, and so prevent collision. In 
the present case, had there been a good look-out 
on the steamer, the exhibition of the flares could 
not have been misleading, and should, by their 
altering position, have shown that the Hans Gude 
was approaching, and was not being overtaken. 

Finlay, Q.C. (with him Barnes and Baden- 
Powell) tor the defendants.—By art. 2 the lights 
mentioned in arts. 3, 4, 5, 6, 7, 8, 9, 10, and 11, 
and “no others" are to be carried. A flare 
burnt on an approaching ship is not mentioned, 
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and therefore the words “no others” prohibit 
its use. The regulations specifically state the 
circumstances under which a flare is to be shown, 
and to permit it to be within a master’s discretion 
whether it shall be exhibited under other circum- 
stances would in many cases conduce to collision. 
In the present case the steamer was misled, and 
was justified in thinking that she was overtaking 
the Hans Gude. 

Sir James HANNEN.— The first question I have 
to determine is one of law, viz., as to the con- 
struction of the Regulations for Preventing Col- 
lisions at Sea. It is contended on the part of the 
Merchant Prince that the exhibition of a flare light 
is forbidden by the regulations, except in two 
cases—one when the vessel is being overtaken, in 
which case it is shown astern; and the other in 
the case of fishing vessels. With regard to art. 
11, it is to be observed that it says that “a ship 
which is being overtaken by another shall show 
from her stern a white light or flare-up light.” 
That does not of itself forbid the use of a flare 
light in other cases. It is also to be observed 
that the word which is there used is “ show.” 
Now, the rule which is relied on as proving that 
the flare light is not to be shown unless under 
the circumstances mentioned, is art. 2, which 
says: “The lights mentioned in the following 
articles (3, 4, 5, 6, 7,8, 9, 10, and 11), and no others, 
shall be carried from sunset to sunrise.” Now, I 
am of opinion that it does not mean that no other 
lights shall be shown on any occasion, but that no 
other lights shall be carried as fixed lights except 
those mentioned. The difference in the language 
of the two rules indicates that it was not intended 
that the same thing should be meant by the 
words “carried” and “shown.” I may stute— 
though, of course, it does not influence my con- 
struction of the rule—that the Trinity Brethren 
consider that it has always been, so far as their 
experience goes, the construction which has been 
acted upon by nautical men, and that it has never 
been construed in practice that the showing of 
a flare-up light was forbidden if circumstances 
made its exhibition judicious. Therefore it 
always becomes a question depending on the 
circumstances whether or not the showing of a 
flare-up light is calculated to mislead. Of course 
if it is, and in consequence of that misleading an 
accident happens, the blame must be attributed 
to the vessel exhibiting the flare. That it must 
depend on the circumstances is further shown by 
this, that the rules contemplate the use of the 
flare light for trawling, dredging, and fishing 
boats; and though it has not been suggested 
that the Hans Gude was in such a position 
that she could be supposed to be a fishing 
vessel, it shows that there are circumstances 
in which it becomes necessary for a vessel which 
sees a flare-up light to consider whether it is an 
overtaken vessel or whether it is a fishing vessel. 

That leads me to the circumstances of the 
case. The case on bebalf of the Hans Gude is 
that, the wind being E S.E., she was sailing a 
W. by N. course, when she sees two points on her 
starboard bow the white light of asteamer. "That 
steamer, as it turns out, was the Merchant Prince, 
which was coming on a S.W. course, and she 
alleges that she saw the flare up light two points 
on her point bow. It is alleged on behalf of the 
Hans Gude that the captain, who is unfortunately 
drowned, and therefore cannot give evidence, said 


that the steamer, the white light of which had 
been seen before the red light, seemed to be run- 
ning into them, and that thereupon he gave orders 
that there should be a flare-up light exhibited. It 
is said by the defendants that, seeing this flare, 
they took it to be a steamer going in the same 
direction as themselves, which they were over- 
taking, and it may be that when they first saw it 
they were under that impression. Whether they 
saw the flares as soon as they ought is another 
question, and I think there is grave reason for 
doubt whether they did see them when they were 
first exhibited by the Hans Gude. But while they 
might for a short time have been under the 
impression that it was a steamer which they were 
overtaking, yet, if they had examined the course of 
the flares, they would have been able to see that it 
was not a vessel which they were overtaking, but 
one which was approaching them. The question 
is, was the steamer justified in persisting, as her 
case is that she did, in treating the Hans Gude as 
an overtaken vessel. I am advised that it is not 
improbable that the Hans Gude was sailing on a 
W. by N course. Indeed, in the judgment of the 
Trinity Masters, a W. by N. course is a course 
which a vessel might be expected to be sailing 
when proceeding on the voyage on which she was. 
I therefore see no reason to doubt the statement 
of those on the Hans Gude, that her course was 
W.by N. It has been said by the witnesses for 
the Merchant Prince that, thinking it was a 
steamer proceeding in the same direction as them- 
selves, they expected to see the flares broaden 
on their pow. But we know as a fact that 
the vessel was not a steamer going in that 
direction, but that it was the Hans Gude steering 
W. by N. We must consider what would be the 
effect of that upon tbe broadening of the flares. 
If the Hans Gude were proceeding W. by N., then 
she would not broaden on the port bow of the 
steamer, but would grow closer and closer. The 
suggestion that the Hans Gude must have altered 
her course is not supported by evidence, and is 
not accepted by me. I come to the conclusion, 
therefore, that, if there had been better judg- 
ment exercised by those on board the steamer, it 
would have been seen that their first impression 
was an erroneous one, and that they should have 
taken some precautions to avoid collision in cir- 
cumstances which they did not at first appreciate. 
In the captain’s letter he says he saw a flare, 
but “he could not make it out" The only 
intelligible meaning that can be put upon these 
words is that he saw the flares, but did not know 
what they meant. Not knowing what they meant, 
he ought to have given them a wide berth or 
slackened his speed, in either of which cases the 
collision would not have occurred. All the cir- 
cumstances tend to show that he thought, there 
being a flare, he had & right to assume, and con- 
tinued to assume whatever else he saw, that this 
was a vessel which he was following. 

An argument bas been founded on the fact that, 
not only did the man who was sent by the com- 
manding officer go to see that the green light 
was burning properly, but that others went also. 
For my part J can see no inconsistency in 
that. If they bad not done this, it would have 
been argued ad nauseam that they had only the 
evidence of one man to rely on; and now that 


| they have many, itis said that they are wrong, and 


that we are not to believe them. The truth is that 
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those on board the Hans Gude were in doubt as 
to whether the other vessel would come into col- 
lision with them, and it was in the highest 
degree natural that they should go and see 
whether the Jight was burning brightly or not. I 
believe this collision has entirely arisen from 
the first impression, which may have been 
a natural one, having been adopted that the 
Hans Gude was & vessel which was being over- 
taken, and then no further thought was given 
to it, and owing to that assumption the Merchant 
Prince ran into the Hans Gude. For these reasons 


i am of opinion that the Merchant Prince is alone 
to blame. 


Solicitors for the plaintiffs, Stokes, Saunders, 
and Stokes. 


Solicitors for the defendants, Thomas Cooper 
and Ca. 


June 7 and Aug. 4, 1885. 
(Before Sir Jawzs HANNEN.) 
THe BLENHEIM. (a) 


Collieion— Damage to cargo— Measure of damages 
— Loss of markel— Freight— Lien. 


When a cargo has been shipped, and the voyage is 
delayed by an accident not within the perils 
excepted in the contract of afreightment, in conse- 
quence of which the cargo has to be discharged, 
the shipowner has a lien on the cargo for the 
purpose of enabling him to earn his Sreight, and 
the cargo owner is not entüled to insist on 
delivery of the cargo without payment of freight 
before the completion of ihe voyage on which the 
Freight is to be earned, but the shipowner may 
insis! upon reshippiug the original cargo if it is 
capable of being carried on. 

The steamship K., having just started on a vouage 
Jrom C. to B. with a cargo of coals, carried under 
charter for the plaintiffs, came into collision with 
the B. at the port of loading. The K. put back 
and discharged her cargo for the purpose of 
repairs. The coal was found to be damaged, and 
ila owners (the plaintiffs) were advised that it 
was unfit for reshipment, and that, for the good 
of all parties interested, it should be sold at (057; 
and not carried on to B. The owners of ihe K. 
refused to part with the cargo or to take amy other 
cargo except upon fresh terms as to freight. The 
plaintifs made no inquiry as to these terms, and 
the coals were reshipped and carried on to B., 
where, being useless for the purposes of the plain- 
tiff'a locomotives, for which it had been originally 
intended, it was used in the plaintiffs’ smithies. 
The owners of the B. having admitted liability, 
and, the damages being referred to the registrar, 
he reported that in his opinion the shipowner was 
not entitled to insist upon reshipment of the 
damaged cargo, and that the plaintiffs’ damages 
were the loss they would have sustained if the 

__ coals had been sold at the port of loading. 

Held, on objection to the report, that the cargo, 
though damaged, was capable of being carried 
on, and that, therefore, the shipowner having a 
lien upon it Jor freight to be earned, was entitled 
to insist upon carrying it on, or to exact fresh 
terms as to freight for another cargo, and that 
the damages were the loss to the plaintiffs at B., 


(a) Reported by J. P. AsrrNALL and BUTLER ÁSPINALL Esqrs. 
Barristers-at-Law, . á 
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and not at O.; but that it waa the duly of 
the cargo owner to have inquired what the fresh 
terms as to freight were, so as to diminish the loss 
as far as possible, and that in ascertaining this 
loss the saving which could have been effected by 
shipping a fresh cargo on new terms must be 
taken inio consideration by the registrar, and 
that the report must go back to the registrar to 
ascertain the damages upon this basis. 

Held, also, that the Jact that the coal was used in 
the plaintiffs’ smithies at B. did not necessarily 
show that the difference between the value of 
locomotive and smithy coals was the measure of 
the plaintiffs’ lose, but the actual reduction in 


ws value occasioned by the collision must be 
ascertained, 


Tus was an objection by the plaintiffs in a 


damage to cargo action to the Assistant Regis- 
trar’s report. 


The action wag brought by the plaintiffs, ag 
owners of à cargo of coals on board the steamship 
Kairos against the owners of the steamship Blen- 
heim and her freight, to recover damages caused 
to the cargo by renson of a collision between the 
Kairos and the Blenheim on 7th J uly 1882, 

The defendants admitted their liability, and the 
damages were referred to tho registrar and mer- 
chants to be by them assessed. The plaintiffs 
claimed 17497. 75. 3d., and were allowed 6431. 19s. 


way Company, aa 
the Steamehin Kay 


owners of the Kairos the Blenheim was found solely to 


ame, and the claim of the Kairos was heard and re- 
ported npon in August, 1883. In a separate aotion by 
the owners of the cargo of the Kairos, the owners of the 
Blenheim admitted liability, but the reference of the 
cargo claim did not come on tor hearing until the 25th 
July 1884, when it was adjourned for further evidence, 
and after some fruitless attempts at a settlement, the 
hearing was concluded on the 2nd inst. The collision 
happened just after the Kairos had come out of Penarth 
Docka, boand for Bombay with a cargo of coals, for the 
use of the Great India Peninsula Railway Company. 
The vessel was go much injured, being out down to the 
water’s edge, and a hole being made in her hold No. 8, 
that ahe had to be redocked for repairs, and all her cargo 


was taken ont ; but, on completion of the repairs, it was 


reshipped and carried to Bombay, where she arrived on 
Sept. 9, and her cargo was delivered. The plaintiffs’ 
claim was based on the certificates of the surveyors who 
Inspected the coal at Bombay shortly after it had been 


landed and stacked. It comprised four items E a 
s. d. 

1. The loss by short delivery of 77 tons in 

excess of the usual waste, at Rs. 18, or 
oseipemtanter®..0. WW Weal) . le 115 10 4 

d &mage by salt water to the coal 

in No.3 hold, 972-64 tons, at Rs. 2, 
BPEL TOn n eee aei cr Fa hia 162 2 3 

8. The damage by excessive breakage 

to the whole cargo delivered, 2881} 
tons, at Rs. 6, . 1440 15 0 

4. Survey feeg M Oe 

£1742 7 0 


This estimate of the damage was objected to, and in our 
opinion juatly, ag being very excessive. First, the loss 
on the 77 tons sbort delivered had been taken at 30s. 
per ton, the supposed market value of the sound coal at 
Bombay after payment of freight and other charges ; 
but shonlà have been based on the cost price of 10s, per 
ton. no charges being payable on it, and the freight 
having been already settled by the defendants in the 
former action. Secondly, as regards the breakage, it 
was stated in the surveyor’s certificates that * the 
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whole of the coal contained an immense amount of very 
fine coal dust, almost like sand, and a very amall pro- 
portion of medium and large sized coal, not sufficient to 
build up the walls of the stack," and the damage so 
caused by excessive breakage was estimated at Rs. 6, 
or 10s. per ton, the surveyors, it was added, being of 
opinion that if sold by auction it would show that 
deficiency on the sound value of similar coals. But first 
it would appear that the excessive breakage was to some 
extent at least not attributable to the collision, for in a 
letter of the 24th July 1882, from Mr. Winaton, the 
plaintiffs’ assistant coal inspector, who examined the 
coal at Cardiff shortly after its discharge, it was stated 
that sufficient care had not been exercised to prevent 
breakage, and that therefore there was a large quantity 
of small coal. Again, we think that the plaintiffs’ 
surveyor used an erroneous test in measuring the 
plaintiffs’ loss by the depreciation of the value of the 
coal if put up for sale by auction at Bombay. That, no 
doubt, would have been a proper test if the plaintiffs 
had been merchants importing the coal for resale, and 
therefore entitled to claim for loss of profit; but 
here the coal was for the plaintiffs’ own use, and it 
appeared from the surveyor’s 8th answer to the lith 
interrogatory, and from the evidence of Mr. Berry, the 
plaintiffs’ accountant, that the broken coal, though ** in 
a great measure unfit and useless for locomotive purposes 
(for which it was imported), was used by the company in 
theirsmithies,” for which they import annually about 2000 
tons at a cost of only 6d. or ls. less per ton than that of 
their coal for locomotive purposas. But another objec- 
tion waa taken to the claim, which, in our opinion, made 
it unnecessary to determine the amount of depreciation 
in the value of the coal at Bombay. From correspon- 
dence produced at the reference it appeared that Mr. 
Thomeon, the plaintiffs’ inspector at Cardiff, reported 
that about one-third of the cargo—the coal contained 
in hold No. 3—had been saturated with salt water, and 
thereby rendered unfit for reshipment to Bombay, and 
that the remaining quantity would “have to be hand 
picked in shipment, as there was a very large percentage 
of small, and us this would be a very costly process, 
and the result unsatisfactory,” he strongly recom- 
mended that, for the good of all parties interested, the 
whole cargo should be condemned and gold. Such was 
stated to be the common way of dealing with damaged 
cargoes of coal at Cardiff, and it was admitted by the 
plaintiffs that it would have been the best way of dealing 
with this particular cargo. The reason given by them 
for not adopting it was that Mr. Stamp, the owner of the 
Kairos, refused to take any other cargo than the cargo 
actually discharged, except, a8 he stated in an affidavit, 
“upon fresh terms as to freight, &o." Upon thia it was 
argued for the plaintiffs that they were bound to reship 
the same cargo at the risk of having to pay damages to 
the shipowner. Mr. Stamp, however, was not produced 
as a witness at the reference, nor did it appear that any 
attempt had been made by the plaintiffs to ascertain 
what was meant by “fresh terms as to freight, &o.,’’ nor 
had they had any communication with Mr. Stamp, 
except through Messrs. Pirie and Co., who had chartered 
the ship from the owner and sub-ohartered her to the 
plaintiffs. No authority was cited for the contention 
that the plaintiffa were bound to reship a damaged 
cargo at the port of shipment against the advice of their 
surveyors; nor was it shown on what reasonable grounds 
the shipowner could have insisted on reloading a 
damaged and possibly dangerous cargo rather than take 
a clean cargo of coals, which might have been shipped 
with probably less delay. It was further stated that, but 
for the owner's refusal, the sub-cherterers, Messrs. 
Pirie and Co., were willing to ship a fresh cargo, but it 
did not appear why they should be bound to obtain the 
shipowner’a approval for the shipment of a clean in 
place of a damaged cargo, or how either party would 
have been injured by the substitution. We therefore 
think that the plaintiffs ought to have sold the cargo ut 
Cardiff in accordance with their inspector’s advice, and 
that they are not entitled to recover the depreciation of 
the market value of the cargo when delivered at Bombay 
but only the loss which they would have sustained if the 
cargo hed been sold at Cardiff. From the evidence 
given at the reference as to the result of sales of 
similarly damaged cargoes at Cardiff, we gathered that 
the discharged cargo might have been sold at a loss not 
exceeding 4s, per ton on the cost price of 10s. per ton, 


Tue BLENHEIM. 
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Assuming, then, that the loss of weight consequent upon 
discharging the cargo at Cardiff was about 2 per cent., 
the average estimated loss of weight on delivery of such 
cargoes at Bombay, or abont 60 tons on the whole 
cargo of 3019, we have allowed 307., or 10s. per ton in 
respect of that loss. On the remainder of the cargo, 
consisting of 2959 tons, which, in our opinion, ought te 
have been sold at Cardiff, we bave allowed 600l., being 
nearly at the rate of 4s. per ton. A sum of 121. 6s. has 
boen added to tue claim as the cost of surveys at Cardiff, 
The claim having been 80 largely reduced, I am of 
opinion that the plaintiffs ought to pay the costs of the 
reference. : 

The plaintiffs objected to this report for the 
following, among other, reasons : 

1. They were unable to compel John Pirie and Co. or 
Mesers. Gordon and Stamp to abandon the above-men- 
tioned charter-parties and bill of lading, or to catry & 
new cargo of coal under the said charter parties and bill 
of lading, and were entirely unable to sell the said coal 
at Cardiff, 

9. The evidence produced before the assistant- 
registrar and merchants proved that the plaintiffs had 
actually suffered damige to the amount claimed by 
them on the said items. = 

3. That, had the plaintiff sold the coals at Cardiff as 
suggested in the assistant-registrar’s report, they would 
still have been liable to John Pirie and Co. for the 
freight under the charter- party between themeelves and 
John Pirie and Co., and the bill of lading, for which no 
allowance is made. "e d : 

4. That although the plaintiffs used the said coal in 
their emithies, yet that such coal was not equal to or a8 
valuable as the coal they would otherwise have bought 
for that purpose, and that the plaintiffs’ claim is made 
up in accordance with the proper measure of damages. 

5. The plaintiffs pray that the said report may be 
reformed, and that the plaintiffs. may be declared 
entitled to the sum of 16441 5s. 3d., with interest aud 
the costa of the reference, and that the court will make 
such order in the premises as it shall seem just. 


The defendants filed an answer to the above 


objections. 

Barnes for the plaintiffs. — The assistant- 
registrar has not assessed the plaintiffs’ damages 
on a correct basis. He has wrongly assumed that 
the shipowner could not have insisted on carrying 
on the damaged cargo to Bombay. The shipowner 
had a legal right to carry the cargo on. He 
insisted on exerciaing this right, and so prevented 
the plaintiffs selling the cargo at Cardiff : 

Notara v. Henderson, L. Rep. 7 Q. B. 229; 1 Asp. 

Mar. Law Cas. 278; 26 L. T. Rep. N. S. 442; 

Jones v. Holme, L. Rep. 2 Ex. 385; 2 Mar. Law Cas. 

O. S. 551; 16 L. T. Rep. N. B. 794; 

Parson’s Law of Shipping, edit. of 1869, pp. 217, 231. 
They are therefore entitled to recover the depre- 
ciation in the value of the coal if put up for sale 
at Bombay. The coal, being unfit for Jocomotive 
purposes, was used up in the plaintiffs’ smithies, 
although it proved of less value than the coal 
commonly burnt in the smithies. 

Kennedy, Q.C. for the defendants,—The damage 
was caused by perils not excepted in the contract 
of carriage, and the shipowner is not entitled to 
unreasonably insist upon carrying the goods for- 
ward : 

Notara v. Henderson, L. Rep. 5 Q. B. 346; 3 Mar 

Law Cas. O. S. 419; 22 L. T. Rep. N.S. 577; 

Stanton v. Richardson, L. Rep. 7 C. P. 421 ; 1 Asp. 

Mar. Law Cas. 449; 27 L. V. Rep. N. S. 513; 

Jackson v. Union Marine Insurance Company, L. 

OQ. P. 572; L. Rep. 10 C. P. 125; 31 L. T 
Rep. ; 2 Asp. Mar. Law Cas. 435 ; 
Maude and Pollock’s Law of Merchant Shipping 


p. 368 n.; 
Maclachlan Merchant Shipping, p. 48. 
Tf so, it was the duty of the plaintiffs to have sold 
the cargo at Cardiff, which might have been done 
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at a loss of only 4s. per ton. Assuming the ship- 
owner to bave the right to retain the cargo, the 
plaintiffs bad no right to allow it to go on without 
making some inquiry as to what terms the ship- 
Owner was willing to accede to in respect of 
another cargo. It might have been that the ship- 
owner would have taken another cargo at only a 
small increase of freight, which would have 
diminished the loss occasioned by carrying the 
damaged cargo to Bombay. 


Barnes, in reply, cited 


The General Steam Navigation Company v. Slipper, 
31 L. J. 185, C. P.; 1 Mar, Law Cas. O. S. 180; 5 
L. T. Rep. N. S. 041, 


Cur. adv. vult. 


Aug. 4.—Sir James Hannen.—This case arises 
on the plaintiffs’ objections to the assistant regis- 
trar to report. ‘The facts are so clearly stated in the 
report that I need not recapitulate them. Iregret 
that I cannot adopt the view of the registrar and 
merchants, as it isa very reasonable one, but I 
do not think it can be supported in law. I have 
no doubt that it would have been better for the 
cargo, and that it would not have been any dis- 
advantage to the shipowner if a fresh cargo had 
been shipped at Cardiff instead of reshipping the 
damaged cargo, but I am of opinion that the 
shipowner was entitled to insist on the original 
cargo being reshipped if it was capable of being 
carried on, as appears to have been the case. The 
shipowner has a lien on the cargo for the pur- 
pose of enabling him to earn his freight, and the 
cargo owner is not entitled to insist on delivery 
of the cargo without payment of freight before 
the completion of the voyage on which the freight 
is to be earned. 

Mr. Stamp was therefore acting within his 
legal rights in refusing (if he did refuse) 
to take any other cargo than that which 
was actually discharged. It does not appear, 
however, that Mr. Stamp absolutely refused to 
take a fresh cargo. He only refused to do so 
except “on fresh terms as to freight, &c." What 
these fresh terms were is not shown, Jt is pointed 
out by the assistant registrar that it did not 
appear that the plaintiffs inquired what these 
terms were, and this no doubt created a difficulty 
in estimating what the fresh terms as to freight 
would have been. I agree with the assistant 
registrar and merchants that it was the duty of 
the plaintiffs to make inquiry as to these terms in 
order that they might be able to form a judgment 
whether the benefit to be derived from shipping 
a fresh cargo would not more than compensate 
for the increased freight, and so diminish the loss 
for whomscever it might concern. In the absence 
of any such inquiry, it was to be presumed that 
the shipowner would not have made use of his 
position to extort unreasonable terms. Any 
advance in freight which might have occurred 
after the signing of the charter-party might there- 
fore have been taken into account in estimating 
what the loss could have been reduced to, if the 
plaintiffs bad endeavoured, as they ought to have 
done, to diminish it as much as possible. I am 
of opinion therefore that the assistant registrar's 
estimate of the damage is not based on a correct 
principle, and that it ig necessary to ascertain or 
estimate what would have been the increased 
freight payable in respect of a fresh cargo before 
comparing the loss which resulted on the damaged 


cargo at Bombay with the loss which would have 
arisen on sale of that cargo at Cardiff, and 
shipping a fresh one. Iam also of opinion that 
the value of the coal to the plaintifis at Bombay 
ought not be estimated at the price the plaintiffs’ 
pay for coal for their smithies merely because they 
used this coal for smithy purposes, but that the 
true question is to what, extent was the heating 
power of the coal reduced. Altbough it was in fact 
used by the plaintiffs in their smithies, it may have 
been of less value than that which they were 
accustomed to buy at Js. or 6d. per ton less 


than that which they paid for coal for locomotive 
purposes. 


Solicitors for the plaintiffs, Waltons, Bubb, and 
Johnson. 


Solicitors for the defendants, Pritchard and 
Sons. 


Jan. 27 and 28, 1886. 
(Before Burr, J., assisted by Trinity MASTERS.) 
Trig Gopiva. (a) 


Collision—Practice—Prealiminary Act, art. 9.— 
“ Distance and bearing of the other vessel when 
first seen "— Amendment. 


Where in a collision action the questions in the 
Preliminary Act are improperly answered the 
court will always be disposed to view with 
suspicion the case of the party so answering, even 
though it appears to have been accidental, and if 
it proves io have been intentional the court will 
then scrutinise the case most closely and approach 
it with the gravest suspicion. 
The L. when first seen was at anchor” is an 
improper answer to art. 9 of a Preliminary 
Act inquiring the “ distance and bearing of the 
other vessel when seen,” and the court at the 
hearing ordered the party so answering to amend. 


Tui was a collision action in rem instituted by 
the owners of the steamship Lobelia against the 
owners of the steamship Godiva to recover 
damages occasioned by a collision between these 
vessels on June 22, 1885. 

The collision occurred in the river Scheldt at 
the entrance of Terneuzen Harbour in con- 
sequence of the Godiva and the Lobelia attempting 
to enter it at the same time. Art. 9 of the 
defendants’ Preliminary Act inquiring the 
" distance and bearing of the other vessel when 
first Seen" was answered as follows: “The 
Lobelia when first seen was at anchor." 

On the case coming on for hearing, Raikes 
(with him Sir Walter Phillimore), for the plaintiffs, 
contended that the question was improperly 
answered and should be amended. 

Bucknill, Q.C. (with him J. P. Aspinall), for the 
defendants, contra. 


€ 


* 


Burr, J.—I am of opinion that this question is 
improperly answered, and I shall accede to the 
plaintiffs’ application and order it, to be amended. 
In all cases where I find the questions improperly 
answered, I am also disposed to view with 
suspicion the case of the party so answering, even 
though it appear to be accidental. But if it 
proves to have been done intentionally and with 
malice prepense, then I am inclined to scrutinise 


(a) Reported by J, P. AsPrNALL and BUTLER ÁSPINALL, Esqrs, 
Barristers-at-Law, 
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their case most closely and to approach it with 
the gravest suspicion. (a) 

The Preliminary Act was accordingly amended 
as follows: “The Lobelia, when first seen, was 
distant about two miles, nearly ahead but on the 
port bow withal.” In the result the Lobelia was 
found alone to blame. 

Solicitors for the plaintiffs, Waltons, Bubb, and 
Johnson. 

Solicitors for the defendants, Parker, Garrett, 
and Parker. 


Nov. 4 and 5, 1885. 
(Before Burt, J., assisted by Trinity MASTERS.) 
THE CHEERFUL. (b) 


Salvage—Ineffectual efforts—Ultimate salvage by 
others—Right to reward. 


Where ealvors in answer to a request for assistance 
render services which through no fault of theirs 
are ineffectual, and leave the vessel in distress in 
a worse position than the one in which they 
found her, they are entitled to no reward, even 
though the vessel be ultimately saved by other 


salvors. 


(a) These observations of the learned judge show the 
importance of a rigid compliance with the requirements 
of preliminary acts. The rule of court regulating the 
filing of and other matters incidental to preliminary 
acts is Order XIX., r. 28. By this rule preliminary 
acts are to be filed within certain specified times "in 
actions in any division for damage by collision between 
vessels, unless the court or 8& judge shall otherwise 
order." The object of these documents is well put by 
Dr. Lushington in the case of The Vortigern (Swa 519), 
where he says: “Preliminary acts were instituted for 
two reasons: to get a statement from the parties of the 
ciroumstances recenti facto, and to prevent the defen- 
dant from shaping his case to meet the case put forward 
by the plaintiff." To prevent either party knowing the 
contents of his opponent’s preliminary act, they have 
to be filed and sealed up before any pleading is 
delivered, and are not to be opened until ordered by the 
court or a judge. In order to prevent any evasion of 
the objecta for which these documents were instituted, 
the court has always set his face most strongly against 
allowing amendments in & preliminary act after it has 
been filed: (The Frankland, 1 Asp. Mar. Law Cas. 207 ; 
L. Rep. 3 Ad. & Eoc. 511.) So careful has the court 
been to prevent the objeot of preliminary acta being 
defeated, that even where the party applying to amend 
his preliminary act stated upon affidavit pricr to the 
hearing of the action that the mistake was the result of 
a clerical error, the court refused to allow the amend- 
ment; (The Miranda, 4 Asp. Mar. Law Cas. 595; 7 
P. Div. 185.) In The Biola (3 Asp. Mar. Law Cas. 125) 
an ingenious but unsuccessful attempt was made to evade 
the object of these documents by delivering prior to the 
close of the pleadings interrogatories which sought to 
obtain the information given in the preliminary act. 
Sir Robert Phillimore, however, without stating any 
reavons, very properly, as it would seem, ordered these 
nterrogatories to be struck ont. But in the subsequent 
case of The Radnorshire (4 Asp. Mar. Law Cas. 333; 5 
P. Div. 172) the same learned judge allowed similar 
interrogatories apparently on the ground that they 
were neither unreasonable, vexatious, nor scandalous. 
It is to be noticed that in the report of this latter case it 
does not appear at what stage of the proceedings these 
interrogatories were administered. We, however, pre- 
sume that this decision would not apply to cases where 
similar interrogatories were administered prior to the 
delivery of any pleading, as were this allowed a defen- 
dant would be in the possession of information which 
would enable him to shape his case to meet that put 
forward by the plaintiff, and so one of the principal 
objects of preliminary acta would be defeated. 

(a) Reported by J. P, ASPINALL and BUTLER ÁSPINALL, Esqrs,, 
Barristers-at-Law. 


Tuis was a salvage action instituted by the 
owners, master, and crew of the steamship City of 
Hamburg against the steamship Cheerful, her 
cargo and freight, in respect of services rendered 
thereto in the English Channel. The defendants 
counter-claimed for damage occasioned by collision 
with the City of Hamburg during the perfor- 
mance of the alleged service. 

According to the evidence of the plaintiffs the 
particulars of the services were a3 follows : 
About 10 p.m. on the Ist Feb. 1885, the City of 
Hamburg, of 1220 tons gross, and laden with a 
general cargo on a voyage from Rotterdam to 
Belfast, was proceeding down the Haglish Chanuel, 
and was about eight miles S.S.W. of Anvil Point. 
A fresh gale was blowing from about B.W. 
accompanied by heavy squalls and rain, and a 
heavy cross sea was running. About this time 
the masthead and red lights of the Cheerful, a 
steamer of 1014 tons gross, were sighted distant 
about three-quarters of a mile. Shortly after- 
wards she was seen to haul down her masthead 
light, and to replace it with three red lights. She 
also commenced burning blue ligats and sounded 
her whistle. The City of Hamburg thereupon 
proceeded towards the Cheerful, and on coming 
up with her it was found that she bad lost her 
propeller. The master of the Cheerful asked to 
be towed to Portland, and after cousiderable 
difficulty the City of Hamburg was made fast 
ahead of the Cheerful. During the time the 
hawsers were being made fast, the two vessels 
had drifted three miles nearer the shore, on to 
which the wind aud sea were setting them fast. 
About 12.15, Anvil Point then bearing about 
N. by E balf E. and about five miles distant, the 
City of Hamburg commenced towing. About 3 a.m. 
the Shambles was bearing W.S.W., distant about 
half a mile, and the wind 3 about S. blowing a 
whole gale when the port hawser parted. The 
engines of the City of Hamburg were at once 
eased, and about a quarter of an hour later the 
starboard hawser parted. Tae engines of the City 
of Hamburg were at once stopped, aud the broken 
hawsers were hauled on board. Whilst this was 
being done both vessels drifted towards the 
Shambles and Portland Race, as the tide was 
getting them in thatdirection. The Cheerful then 
let go her anchor, and was brought up about 
two anda half miles distant from the Shambles 
Light, waich bore about S.E. by E. half E. About 
7.30 a.m. those on board tne Cheerful requested 
the Cityof Hamburg to bend a line on to a life 
buoy and steam across the bows of the Cheerful, 
so that the buoy might be streamed across her 
bows and be picked up. The City of Hamburg, 
having got upon the starboard bow of the 
Cheerful, and having dropped her buoy, com- 
menved to drift towards the Cheerful, when her 
engines were put fuil speed ahead, and ber helm 
hard aport. But when just ahead of the Cheerful 
a terrific squall struck ber, and drove her 
athwart the Uheexful’s bows, and her port quarter 
fouled the stem of the Cheerful, thereby causing 
damage to both vessels. Hitfurts were then made 
to pass a line, but, as the City of Hamburg was in 
great danger berself and couid render no further 
assistance, she bore away for Portland, and there 
came to auchor. Her master then caused infor- 
mation to be sent to Weymouth of the position 
in which the Cheerful was, and in the course of 
the day she was towed into Portland Roads in 
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safety. But for the services of the City of | Rep. N. 8.405; 2 Asp. Mar. Law Cas. 192) the 


Hamburg the Cheerful must have driven ashore 
near St. Alban’s Head. Inside the Shambles 
where the Cheerful was towed she was in a place 
of comparative safety. The City of Hamburg in 
rendering the services consumed ten tons of coal, 
and sustained considerable damage. She towed 
the Cheerful about sixteen miles. 

On behalf of the defendants it was denied that 
whilst the hawsers were being made fast in the 
first instance, the vessels drifted nearer to the 
shore, or that the wind and sea were setting 
them in that direction. It was alleged that the 
Cheerful lost her propeller about 10.30 p.m. on 
the let Feb. about eight miles from Anvil Point. 
After the City of Hamburg had taken the 
Cheerful in tow the wind and sea gradually in- 
creased. The defendants alleged that the collision 
at the Shambles was due to the negligent navi- 
gation of the plaintiffs, and stated that the City 
of Hamburg not only did not render any bene- 
ficial services, but that the position in which she 
left the Cheerful was worse than that in which 
she was when first taken in tow. 


The defence, so far as is material, was as 
follows : 


8. The defendants deny that the City of Hamburg was 
ever until the collision in peril, and also deny the alle- 
gations that she rescued the Cheerful from a position of 
the greatest danger, and towed her to a place of com- 
parative safety. The Cheerful, though deprived of her 
steam power, and to a considerable degree un- 
manageable, was in no immediate danger when the 
City of Hamburg first took her in tow, and the defen- 
dants deny that but for the services of the City of 
Hamburg the Cheerful wonld have’ been driven ashore 
or wrecked, 

9. The City of Hamburg did not render any bene- 
ficial services to the Cheerful. The place to which the 
Cheerful was towed, and in which she was left by the 
City of Hamburg, was a worse position than that in 
which she was when first taken in tow, and the danger 
of tbe position in which she was placed by the City of 
Hamburg was greatly aggravated by the damage which 
was done to the Cheerful by the collision with the 
City of Hamburg through the negligence and want of 
care and skill on the part of those on board the City of 
Hamburg. — 

10. The defendants say that the plaintiffs are not 
entitled to award or compensation in respect of damage 
or detention for repairs caused wholly by the fault of 
those on the City of Hamburg. 

11. The defendants submit that in the circumstances 
herein appearing the plaintiffs are not entitled to any 
salvage remuneration. 


The defendants counter-clairzed in respect of 
the damage occasioned to the Cheerful by the 
collision with the City of Hamburg. 

The facts upon which the learned judge based 
his decision are found in the judgment. 1 

The plaintiffs did not establish by their evi- 
dence that it was in consequerce of the infor- 
mation sent by them to Weymouth of the 
Cheerful's position that she was ultimately saved. 


Sir W. Phillimore (with him Bucknill, Q.C,) for 
the plaintiffs.—The plaintiffs’ services did in fact 
contribute to the ultimate safety of the Cheerful. 
They were rendered a$ the express request of the 
defendants, and should therefore, on the autho- 
rities, be rewarded as being in the nature of 
salvage services; 

The Undaunted, Lush. 90: 2 L. T, Rep. N. 8.520; 
The Atlas, Lush. 518 ; 
The E. U., 1 Spinks, 63, 


In the Melpomene (L, Rep. 4 A, & E. 129; 29 L, T. 


court awarded salvage, although the plaintiffs’ 
efforts were unavailing, and the ship was saved 
by other salvors. The defendants in the present 


case have failed to establish the plea of negli- 
gence. 


Myburgh, Q.C. (with him Kennedy, Q.O.) for 
the defendants—According to the decision of 
Dr. Lushington in The India (1 W. Rob. 406), 
“ Salvage reward is for benefit actually conferred 
in the preservation of property, not for meritorious 
exertions alone.” In the present case no actual 
benefit was conferred, and the plaintiff's exertions, 
instead of being meritorious, were so negligent 
as to entitle the plaintiffs to succeed on their 
counter-claim. Asa matter of fact the original 
danger tothe Oheerfulwas considerably augumented 
by the plaintiffs’ services. 


Burt, J.—In this case the steamship Cheerful, 
a vessel of 1014 tons gross register, broke down 
through tbe loss of her propeller at a distance 
which, I think, was stated atfrom seven to ten 
miles from Anvil Point. The steamer City of 
Hamburg, which is a vessel of somewhat larger 
tonnage, at once came to her assistance. The 
accident happened sometime about 10 p.m. on the 
lst Feb. whilst the Cheerful was on a voyage from 
London to Liverpool. The weather at the time 
was not perhaps very bad, but it was bad, and 
it is alleged on the part of the salvors that if 
they had not taken the vessel in tow she must 
have gone on to the coast to the northward, in 
which case the probability is that every person 
on board would have been lost, the coast being 
very dangerous just at that position. The defen- 
dants on the other hand by their witnesses say : 
True the vessel broke down, but there was no 
immediate danger of our going ashore, and in 
point of fact, if we had been left by the City of 
Hamburg altogether, it is not likely we should 
have gone ashore. The City of Hamburg on 
coming up is asked to tow the Cheerful into port. 
She took her in tow for that purpose, and they 
proceeded together for Portland Roads. But 
when near the lightship on the Shambles both 
the hawsers parted, at which time no doubt the 
position of the vessel was one of considerable 
danger. The Cheerful let go her anchor. The 
wind at this time seems to have been tending to 
the southward more and more, and getting more 
violent. The anchor was let go at about 3 a.m. 
in the morning. The City of Hamburg was at 
that time in an uninjured condition. She stood 
by, and some time later on, in consequence of a 
request from those on the Cheerful, she proceeded 
to steam across her bows from the por$ side of 
the Cheerful, on which she lay, to her starboard 
side, with the view of dropping a life buoy 
and then sweeping a line across the bows of 
the Cheerful with the view of again getting 
the hawser on board. In the course of that 
manœuvre she got out of command. It is said 
that she fell into the trough of the sea, and those 
on board of her assert that she was struck by a 
very heavy squall, and so came across the bows 
of the Oheerful, causing damage to both vessels. 
Somewhere about 9.30 on the same morning a 
tug called the Queen came to the assistance of 
the Cheerful, took her in tow, and with some 
slight assistance rendered by another tug took 
her into Falmouth harbour, and there left her in 
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a position of safety. Some questions ofimportance 
have been raised in this case. It is necessary to 
consider the amount of danger this vessel was in 
at different periods of the time in question. 
There isno doubt that when she broke down off 
Anvil Point there was some risk. The Elder 
Brethren do not advise me that there was any- 
think like imminent risk of her then going 
ashore. There is no doubt that, after the hawsers 
had parted in the neighbourhood of the Shambles, 
and after the Cheerful had let go her anchor and 
been brought up, she was in a position of very 
considerable danger. That danger was augmented 
to no considerable extent by the damage sus- 
tained in the collision with the City of Hamburg, 
and the Elder Brethren agree in advising me 
that the position in which the Cheerful was when 
the City of Hamburg left her was one of very 
considerably greater danger than the position 
she was in when first taken in tow. 

That being so, the question arises as to whether 
the owners, muster, and crew-of the City of Ham- 
burg areentitled to salvage remuneration. I confess 
to the greatest possible reluctance in deciding a 
case of this sort aguinst the salyors, but I feel 
constrained to abide by what, in my opinion, are 
the authorities which have been laid down on 
this subject, and to hold, the language of Dr. 
Lushington in the case of the The India (ubi sup.), 
that “unless the salvors by their services con- 
ferred actual benefit on the salved property, they 
are not entitled to salvage remuneration.” It 
follows from what I have said that no actual 
benefit was conferred on this vessel by the 
services rendered by the City of Hamburg, because 
she was left in a position of greater peril than 
she occupied before. I may say that, in dealing 
with the question of the relative amount of 
danger, the Elder Brethren and myself bave not 
left out of our minds the fact that the Cheerful 
was near Portland harbour, where tugs are to be 
obtained. Then comes the question of the counter- 
claim. It is said by those who represent the 
Cheerful that the manner in which the City of 
Hamburg was navigated was negligent. I have 
asked the Elder Brethren their view upon the 
matter, and although one of them, if not both, 
are inclined to think that greater care and skill 
might have been used, and would have avoided 
the collision, yet, seeing the exigency of the 
position, and danger in which the Cheerful was 
placed and the condition of the weather, the 
manœuvre does not constitute negligence. I 
therefore pronounce that there was no negligence 
within the legal meaning on the part of the City 
of Hamburg, and I must dismiss the counter- 
claim. The order is, that both claim and counter- 
claim are dismissed, and I make no order as to 
costs. 


Solicitors for the plaintiffs, Thomas Cooper and 


o. 
Solicitors for the defendants, Pritchard and 
Sons. 


Bannow-IN-FunNrss MuTUAL Sure Insurance Co. Lim. v. ASUBUBNER. 


(Cr. or Apr. 


Supreme Court of Judicature, 


=o 


COURT OF APPEAL. 


May 15 and 16, 1885. 
(Before Brett, M.R., BAGGALLAY and Bowen, L.JJ.) 


Tux BAnzow-IN-FunNESs MUTUAL SHIP INSURANCE 
Company LIMITED v. ASHBURNER. (a) 


Marine insurance—Muiual ship insurance com- 
pany—Unstamped policies— Éistoppel —30 & 3l 
Vict. c. 23, 8. 7, 9, 13, and 14—39 & 40 Vict. c.6, 
8. 2. 


Á., prior to 1878, kept several vessela insured in the 
B. Mutual Ship Insurance Company, paying the 
entrance fees and calls thereon, and, after 1878 
continued to deal with the company in the same 
way, except that after that date no policies were 
issued, the practice of the members being that 
after the expiration of the first time policy no new 
policy was issued, but instead thereof stamped 
receipts were given for calls. 

On the 29th Dec., 1880, andthe 25th Feb., 1881, the 
company, with A.’s assent, duly passed resolutions 
for transferring its business, credit, and effecta to 
à new company on the terms of the new company 
paying all the debts, liabilities, and obligations 
subsisting on the 25th March 1880, The new 
company was registered on the 3rd Feb. 1882, the 
business up to that time being carried on some- 
times in the name of the new company and some- 
times inthe name of the old, the business of the old 
being purported to be carried on by the new. Both 
before and after the registration A. continued the 
same course of business aa before, but paid no call 
after the 9th Jan. 1882, when he paid a call made 
on the 29th June 1881 for losses previoua to the 
29th Dec. 1880. In an action by the new com- 
pany against A. to recover the amount of threa 
calls made on the 21st Sept. 1881 and on the 
25th Jan. 1882 for losses prior to the 25th Feb 
1881, and on the 25th March 1882 for losses sub- 
sequent thereto : 

Held, that A. was estopped from saying that the 
contracts, towards the losses on which he was 
asked to contribute, were invalid by reason of 
their not being in writing or not being stamped in 
accordance with the provisions of 30 and 31 Vict. 
c. 23, and that the plaintiff company was entitled 
to recover the moneys sued for. 

The judgment of Mathew and Day, JJ. (5 Asp. 
Mar. Law Uas. 449; 52 L. T. Hep. N. 8.898) 
affirmed. 


Tuis was an appeal from a judgment of Mathew 
and Day, JJ., reported 5 Asp. Mar. Law Cas. 443 ; 
25 L. T. Rep. N. S. 898. A special case was 
stated for the opinion of the coart by agree- 
ment between the parties in an action brought 
by the Barrow-in- Furness Mutual Ship Insurance 
Company Limited against Thomas Ashburner, to 
recover the sum of 3421. 5s. 3d.for calls, contribu- 
tions, and interest thereon due from the defendant 
as a member of the company under the circum- 
stances therein stated, which, so far as material 
were as follows :— 

The Barrow-in-Furness Mutual Ship Inaurance 
Company was completely registered and incorpo- 
rated under the provisions of the statutes 7 & 8 


(a) Reported by A, A. HOPKINS, Egq., Borrister-at-Law, 
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Vict. c. 110 and 10 & 11 Vict. c. 78,in the year 1858, 
and the defendant was duly admitted à member 
thereof in June 1868, and subject to the facta 
hereinafter stated insured, and continued to keep 
insured, several vessels in the said company, and 
paid the entrance fees and calls thereon. He was 
elected treasurer of the company on the 27th Nov. 
1878, and continued to act as such until the 29th 
June 1881. 

Up to the year 1879 a poliey was issued by the 
company to the defendant on all ships proposed 
by him to the company for insurance and 
accepted, but after that date no policies (with 
the exception hereinafter stated) were issued by 
the company mentioned, or any company succeed- 
ing it before the commencement of the nction. 
The last policies issued to the defendant (with the 
exception above-mentioned) were issued on two 
accepted proposals ofthe 31st March and the llth 
Oct. 1879 respectively. The practice of the 
other members of the company, and the practice 
of the defendant after the expiration of the 
policies mentioned, was that after the expiration 
of the first time policy no new policy was issued, 
but instead thereof stamped receipts were given 
for calls. 

On the 29th Dec. 1880, at a special general 
meeting of the company, summoned for that 
Purpose in accordance with the rules of the 
company, the following resolutions were reduced 
to writing, and put to the vote, and carried 
unanimously : 

Resolved that the business, credits, assets, and effects 
of the company be transferred to a company to be call-d 
the Barrow.in-Furness Mutual Ship Insurance Company 
Limited on the terms of tbe said intended company 
paying and discharging all the debts, liabilities, and 
obligations of the company entered into, and subsisting, 
and capable of taking effectas at the 25th March lust. 

Resolving that the Barrow-in-Furness Mutual Ship 


Insurance Company be and the same is hereby abso- 
lutely dissolved. 


The defendant was present at the meeting, and 
took an active part in the discussion of the pro- 
posals and voted in favour of the said resolutions. 
The proposed articles of association, in the form 
in which they were subsequently registered, were 
read over at this meeting, and explained to the 
meeting by the solicitor for the company, and 
were approved of. 

The said resolutions were unanimously con- 
firmed at a subsequent special general meeting 
held for that purpose on the 25th Feb. 1881. The 
defendant was not present at that meeting, but he 
had on the 10th Jan. 1881 given the secretary of 
the said company a proxy to vote for him at the 
said meeting. 

On the 1]th April 1881 the memorandum and 
articles of association subsequently registered 
were signed by seven persons who were directors 
of the old company, and at a meeting of the 
company held on the 19th April 1881 it was 
intimated to the members present by the secre- 
tary that the company had been registered as a 
limited company. This was found to be a mistake, 
but until the mistake was discovered the com- 
pany acted as if it had been so duly registered. 

On the 22nd June 1881 a consent to take the 
name of a subsisting company was signed by two 
directors of the old company. 

On the 29th June 1881, at what purported to be 
& meeting of the new company, directors were 
elected, and the secretary of the old company was 


elected secretary of the new company. 
defendant ceased to be treasurer at this date. 

The new company was duly registered on the 
3rd Feb. 1882 under the name of the Barrow- 
in-Furness . Mutual Ship Insurance Company 
Limited, with a memorandum and articles of 
association. 

After the passing of the foregoing resolutions, 
and until the registration of the new company, 
business was carried on as before, sometimes in 
the name of the new company, and sometimes in 
the name of the old company, but the business of 
the old company was purported to be carried on 
by the new company. 

The defendant after the passing of the said 
resolutions, and before the registration of the 
new company, continued to keep his vessels on the 
books of the company, as insured, and paid calls 
Upon the said vessels, and intended to remain 
insured as before, but no policy of insurance was 
given to the defendant. 

On the 6th April 1881 the defendant wrote to 
the secretary of the company, in reply to an nppli- 
cation for calls made up to the 25th March 1881, 
complaining that six sixty-fourths of a certain 
ship had not been withdrawn according to notice, 
giving a list of the share of his vessels insured in 
the company, and asking for a corrected account. 
The alterations were made as requested, and some 
time after the defendant examined the register of 
insurances, 

On the 11th Sept. 1881 the defendant proposed a 
vessel for insurance, and paid anentrance fee for 
the same. No policy was then issued for this 
vessel, but on the 14th July, 1882, the directors of 
the new company, aftera letter from the defendant 
of the 11th July, 1882, demanding the return of the 
entrance fee, executed a time policy from the [1th 
Sept., 1851, to the 11th Sept., 1882, but claimed to 
retain the same fora lien on it for calls unpaid by 
the defendant. With the exception of this policy, 
no policy was issued by the new company to the 
defendant or to any member before the com- 
Mencement of the action. No call was ever 
made on the vessel for which this policy was 
issued, 

After the registration of the new company the 
defendant continued the same course of business 
as belore, as shown by letters of the lst and 11th 
April 1882, giving notice of withdrawal of shares 
in certain ships. 

The defendant having failed to comply with the 
requests of the company's secretary for the pay- 
ment of amounts alleged to be due from the 
defendant to the company, the writ in the action 
was issued on the 29th July, 1882, the claim of the 
plaintiff company being for three calls with 
interest, made respectively on the 21st Sept., 1881, 
the 25th Jan., 1882. and the 25th March, 1882, 
amounting in all to 3421. 5s. 3d. These calls were 
made to meet actual losses which had happened to 
vessels whose owners had paid the usual entrance 
fee, and who had made proposals which were duly 
accepted, but no policy had been issued for any 
of these vessels. 

Allthe losses which had happened before the 
29.h Dec. 1880, and all the working expenses up to 
that date, were, with the exception of a liability of 
375L, included in & call made on the 29th June, 
1881, which was paid by the defendant on the 
9th Jan., 1882. 

Between the 29th Dec. 1880 and the 25th Feb. 
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1881 two vessels were lost, involving a liability of 
13307. 10s. Od. The defendaut/'s share of this 
liability, if any, wonld be one-seventh of that 
amount. The call of the 25th Jan. 1882 was made 
to cover this liability. 

There were no losses between the 25th Feb. and 
the 29th June 1881. 

The Court of Chancery of the County Palatine 
of Lancaster, upon the application of the defen- 
dant, by orders made on the 30th April, the 18th 
June, and the 13th Aug. 1883, ordered the defen- 
dant's name to be removed from the register of 
members of the plaintiff company. 


It was agreed by the parties that the question 
of amending the statement of claim by adding the 
name of the old company as plaintiffs, and all 
questions of amendment, should be for the 
court. 

The question for the opinion of the court was 
whether the plaintiffs were entitled to recover 
the sum of 342l. 5s. 3d. or any and what part 
thereof. 

The Divisional Court gave judgment in favour 
of the plaintiff company. 


The defendant appealed 


Bigham, Q.C. and Neville for the defendant.— 
The defendant is not liable to pay any of the 
sums demanded. The payments to which the 
defendant is asked to contribute were made on 
contracts prohibited by statute. By 30 & 31 Vict. 
c. 23, s. 7, ib is enacted that ‘‘ No contract or agree- 
ment for sea insurance (other than such insurance 
as is referred to in the 55th section of the 
Merchant Shipping Act Amendment Act 1862) 
shall be valid unless the same is expressed in a 
policy; and every policy shall specify the par- 
ticular risk or adventure, the names of the 
Subscribers or underwriters, and the sum or 
sums insured; and in case any of the above- 
mentioned particulars shall be omitted in any 
policy, such policy shall be null and void to all 
intents and purposes. By sect. 9 of the same 
Act it is further enacted that “ No policy shall be 
pleaded or given in evidence in any court, or 
admitted in any court to be good or available in 
law or in equity, unless duly stamped; and it 
shall not be lawful for the said commissioners or 
any officer of Inland Revenue to stamp any policy 
at any time after itis signed or underwritten by 
any person on any pretence whatever" And 
further, by sect. 13 of the same Act, & penalty of 
1007. is imposed on any person becoming an 
assurer unless the insurance is in writing and 
duly stamped. By 30 & 40 Viot. c. 6, s. 2, the 
16th section of the Stamp Act 1670 is applied to sea 
policies, and such policies may be stamped after 
execution on payment of a penalty of 1007. In 
the present case no policies were issued, and the 
contracts were therefore expressly malum pro- 
hibitum. (Brett, M.R.—Is not the defendant 
estopped from setting up any such defence?] 
Notif the contracts are expressly prohibited by 
statute. [Bretr, M.R..—The statute does not 
probibit such contracts, but only attaches certain 
inconveniences to the making of them in such and 
such a way.] By this means the Revenue is 
defrauded, because the policies must be stamped ; 
thatis provided for in sects. 13 and 14 of 30 & 31 Vict 
c- 38. Penalties attach to tbe making of policies 
and leaving them unstamped, and therefore such 
contracts as these are distinctly prohibited, and 

Vor. V., N.S. 
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the statute provides a penalty against anyone 
acting in contravention of its provisions. Such 
enactmements amount to a prohibition upon con- 
tracts made otherwise than in accordance with 
the statute, and therefore no estoppel can arise : 
Re London Marine Insurance Association; J. W. 
Smith's case, 8 Mar. Law Cas. O. S. 280; 21 L. T. 
Rep. N. S. 97; L. Rep. 4 Ch. 611. 

Henn Collins, Q.C. and K. Digby for the plaintiff. 
—The defendant is estopped from saying that the 
contracts were invalid. It may be that they are 
invalid, but the defendant cannot set that up. 
The statute provides a penalty for making un- 
stamped policies, and that penalty is the only one 
attaching totheact. The statute does not prohibit 
the making of such contracts as these so as to 
make it an offence, and so as to prevent any 
estoppel being set up against it. If that is the 
true construction of the statute, the defendant is 
clearly estopped, inasmuch as his acts have 
misled the society and every member of it, All 
societies of this sort are based upon the assump- 
tion that all members will contribute their share 
of the losses incurred. They cited 

Edwards v. Aberayron Mutual Ship Insurance 
Society, 3 Asp. Mar. Law Cas. 154; 34 L. T. Rep. 
N. S. 457; 1 Q. B. Div. 563; 
Thacker v. Hardy, 39 L. T. Rep. N. S. 595; 4 Q. B. 
Div. 685. 
Bigham, Q C., in reply, referred to 


Bensley v. Bignold, 5 B. & Ald. 335 


Brett, M.R.—I must first express my pleasure 
at the ability and tact displayed by counsel in 
arguing this case, and I must then express my 
disgust at the defence, which is a disgraceful, but 
I am glad to say, wholly unsuccessful, attempt to 
back ont of a liability. The defendant was a 
most active member of two mutual insurance 
societies, the business of the old company being 
turned over to the new company by resolutions 
passed to effect that change, and, though the pro- 
cess was carried out a little irregularly, I think 
the result was that the old company existed until 
the new one was registered. At any rate, the 
defendant was an active member of both com- 
panies upon those terms, which are always the 
terms of societies such as these—namely, that if 
his vessels were lost the other members of the 
society should pay his losses, and if other 
members lost vossels he should contribute to pay 
theirs. The contracts of insurance in such cases 
are really made between the members, and the 
society is only the machinery for collecting and 
paying the various amounts. This defendant 
deals throughout as if he and the other members 
had validly insured their ships, and withdrew 
vessels and added vessels just as and when it 
suited his convenience. When the policies came 
to be renewed, the practice of this society was tc 
do so by means of an unstamped receipt, and it is 
said that the defendant did not know what was 
the course of business in this respect; that is an 
unsupported assertion, and I am satisfied that he, 
of all the members of the society, was well 
acquainted with the custom. Losses occur and 
a callis made, and I think it is certain that he 
knew that the call was made in respect of 
losses occurring under renewal or unstamped 
policies. What does he do? He writes a letter 
showing quite plainly that, though on other 
grounds he objects to the amount, he considers 
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the call valid and binding on him. Thereupon 
the losses are assessed and calculated and the 
&mounts apportioned to the various members in 
proportion to their interests in the society, and 
these amounts are paid by them. The amounts 
to be paid by the various members are of course 
calculated upon the assumption that all will pay, 
and upon that assumption all the insurances had 
been entered into; and I think itis plain that the 
defendant by refusing to contribute his share of 
the losses had misled the other members, both 
those who had to pay and those who had to 
receive, and the society representing the members. 

Now such conduct on his part ix clear 
estoppel upon his now setting up that the calls 
were invalid on the ground that the contracts 
were illegal, unless such an estoppel is prevented 
by something else. If the estoppel set up was 
against a criminal or prohibited contract, there 
would of course be no estoppel. It is said that 
the contracts are prohibited by sects. 13 and 14 of 
30 & 31 Vict. c. 23. Those are sections dealing 
with stamps and requiring stamps to be affixed to 
certain documents; they assume a contract, and 
what is aimed at is that, whether these documenta 
are stamped or not, certain advantages shall 
accrue to the Revenue. Jt was no offence at 
common law not to stamp such documents, and 
therefore the Legislature in requiring a stamp is 
imposing an obligation upon persons which the 
common law did not impose upon them; and the 
Legislature, at the time of imposing the burden, 
also enacts the penalty for not complying with 
the terms of the enactment. .Í am of opinion 
that the consequence of disobedienee under such 
circumstances is the consequence enacted, and 
that that is the only consequence. Itis not true 
to say that a person could be indicted for a breach 
of this Act of Parliament; the only consequence 
to him wonld be that he would be liable to the 
payment of a penalty. I think that is the con- 
struction of those sections, and the latter Act to 
which we were referred—viz., 39 & 40 Vict. c. 6—is 
fatal to the idea of & crime in such a case, because 
that statute authorises the officer of the court to 
affix a stamp, and, on the payment of a penalty, 
to make this so-called prohibited thing a valid 
document, There is notbing in sects. 13 and 14 
of 30 & 31 Vict. c. 23 prohibiting such contracts; 
on the contrary they assume them to be good and 
valid, and only require a stamp. I think that, 
whether these policies were valid policies or not, 
the defendent has estopped himself from saying 
that the jnsurances were not valid, 


Bageattay, L.J.—I am of the same opinion. 


Bowen, L.J.—I agree as to the estoppel. I 
think that the true construction of the Act is, 
not that the contract is prohibited or illegal, but 
that penalties are attached to the making of it in 
any but a certain way. 

Appeal dismissed, 

Solicitor for the plaintiff company, R. B. D. 
Bradshaw, Barrow-in-Fnrness. 

Solicitor for the defendant, J. H. Pinckney, 
Barrow-in-Furness. 


Thursday, June 4, 1885. 


(Before Brett, M.R., BAGGALLAY and LINDLEY 
LJJ.) 


Harris AND Dixon v. Marcus Jacogs AND Co. (a) 


Charter-party—“ Ready quay berth as ordered by 
charterer "—Denmurrage. 


By a charter-party it was agreed that the plaintiffs’ 
vessel, after loading a cargo, should proceed “to 
London or Tyne Dock to such ready quay berth 
as ordered by the charterers.’ Demurrage at an 
agreed rate per day, and the captain or owners to 
have an absolute lien on the cargo for all freight, 
dead freight, und demurrage. 

The vessel was ordered by the charterers to a 
London dock, but upon her arrival there there was 
no quay berth ready for her reception, and a 
delay of one day was thereby caused in discharging 
her cargo. 

Held, that, on the true construction of the charter- 
party, the charterers were bound to name and 
provide a ready quay berth, and that for a delay 
caused by their neglecting to do so the plaintiffs 
were entitled to a lien on the cargo for demurrage, 
the damages being sufficiently in the nature of 
demurrage to come within the demurrage clause 
vn the charter-party. 

Judgment of Mathew, J. affirmed. 


Tits was an appeal from a judgment of Mathew, J. 
sitting at Nisi Prius without a jury. 

By a charter-party made on June 21, 1889, 
between the plaintiffs and E. J. Hough and Co., 
for the charter by Hough and Co. of the plaintiffs’ 
steamship, the Wimbledon, it was agreed that 
the Wimbledon should proceed to Tripoli, and 
there load a cargo of esparto fibre, and when so 
loaded should proceed * to London or Tyne Dock 
to such ready quay berth as ordered by the char- 
terer,” “cargo to be delivered as fast as steamer 
can deliver per working day, weather permitting, 
Sundays, Bank  Holldays, Good Friday, and 
Christmas Day, and accidents excepted.” **De- 
murrage to be at the rate of 301. per running 
day." “Inno case, unless in berth before noon, 
shall the lay days count before the day following 
that on which the vessel is in berth at ports of 
loading and discharging, ready to load or deliver, 
and notice thereof given in writing." “The captain 
or owners having an absolute lien on the cargo 
for all freight, dead freight, and demurrage in 
respect thereof." 

In the month of July 1883 a cargo of esparto 
fibre was shipped on board the Wimbledon at 
Tripoli, under & bill of lading, by which the cargo 
was made deliverable to Hough and Co., or their 
assigns, they paying freight and performing all 
other conditions as per charter-party. 

The charterers ordered the vessel to Millwall 
Dock, London, and she arrived in that dock on 
the evening of the 13th Aug. 1883, but no quay 
berth was there ready for her, and she was never 
able to get alongside a quay berth until the 
16th Aug. 

The consequence of there being no quay berth 
ready for her reception was that a delay was 
caused in the discharging of the vessel’s cargo, 
in respect of which delay the plaintiffs claimed a 
lien upon the cargo for two days’ demurrage at 
301. per day, according to the charter-party. The 
plaintiffs, therefore, under the Merchant Shipping 


(a) Reported by A, A, HOPKINS, Esq., Barrister-nt-Law. 
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Amendment Act 1882, put a stop-order on the 
goods by landing them and placing them with the 
Millwali Doek Company, subject to the lien for 
601. for two days’ demurrage. 

The defendants had bought the cargo from the 
cherterers, and claimed the delivery of it to them 
as owners, by virtue of the delivery orders given 
tothem by the charterers, under and by virtue of 
the bill of lading; but in consequence of the stop 
order they were obliged to deposit the sum of 601. 
with the Millwall Dock Company in order to 
obtain delivery of the cargo. 

The defendants disputed the plaintiffs’ right to 
the lien, and gave notice, under the statute, to 
the dock company to retain the 60l. on their 
behalf. 

The plaintiffs thereupon brought the action to 
establish their right to the lien, and to recover 
the 601. so deposited by the defendants. 

The action was tried before Mathew, J. without 
a jury, and that learned judge held that, according 
to the true construction of the charter-party the 
plaintiffs had alien for demurrage if the 
charterers delayed the vessel beyond the time 
required for discharging her, either by failing to 
provide her with a quay berth or by delay in 
discharging. He gave judgment for the plain- 
tiffs for 30l, as it appeared from the evidence 
that the failure to provide a quay berth had 
only caused a delay of one day. The plaintiffs 
agreed to accept that amount. 

The defendants appealed. 


Gully, Q.C. and Douglas Walker for the appel- 
lants.—The destination of this vessel was a quay 
berth. Until she reached that destination the lay 
days would not begin to run, and therefore 
demurrage could not begin to be reckoned until 
the vessel was alongside a quay berth in the 
Millwall Dock, to which dock she was ordered by 
the charterers. (Murphy v. Coffin, 12 Q. B. Div. 
87.) (a) After that time there was no delay, and 


(a) Dec. 13, 1883. 
(Before Marnew and Day, JJ.) 
MURPHY v, COFFIN AND Co. 
Turra was an action for demurrage tried in the Glamor- 
ganshire County Court. The County Court judge gave 
judgment for the defendants, subject to a case for the 
opinion of the Queen’s Bench Division. 

The material facta were as followa:—By a charter- 
party, dated June 23, 1880, the plaintiff's steamship 
Foyle was to load from the oharterers agents at Cardiff, 
a cargo of coala, and being so loaded, proceed to Dieppe, 
and deliver the same alongside consignees' or railway 
wharf, or into lighters or any vessel or wharf where she 
may safely deliver as ordered; cargo to be loaded, and 
discharged in forty-eight running hours; demurrage 
over and above the lying time at 10s. an hour. The 
ship arrived in the dock at Dieppe about 5 p.m. on 
July 1, and was ordered by the charterera to discharge at 
the railway wharf. Owing to all the discharging berths 
being occupied until 7.30 p.m, on July 2, she was 
not berthed at the railway wharf until then, and was 
finally discharged about 4.30 p.m. on July 5. 

F. J. Church for the plaintiff. 

Horne Payne for the defendants. 


Matuew, J.—Itis the ordinary and reasonable rule 
that the lay days under a charter-party do not begin to 
run until the vessel has arrived at her place of destina- 
tion. The charter-party here seems to have been framed 
in the hope of avoiding the questions which have arisen 
jn numerous cases as to the respeotive rights and 
liabilities of shipowners, charterers, and consignees, 
with respect to the diacharge of cargo where the place 
of destination is a dock. By the terms of the charterer, 
the versel, having loaded the cargo, is to '' therewith © 
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therefore there is in this case no claim for demur- 
rage proper, and if thereis no claim for demurrage 
proper the plaintiffs have no lien on the cargo. 
It may be that the plaintiffs have some remedy 
against the charterers for delaying the vessel, 
assuming that the true meaning of the clause in 
the charter-party is that the charterers are bound 
to providea ready quay berth ; but that is a remedy 
against them only, and it is not a claim within the 
demurrage clause of the charter-party, and does 
not give them alien on the cargo. [Baert, M.R.— 
Demurrage is a term sufficiently elastic to include 
such a case as this: Sanguinetti v. Pacific Steam 
Navigation Company, 3 Asp. Mar. Law Cas. 300; 
35 L. T. Rep. N. S. 658; 2 Q. B. Div. 938.] In 
that case the lay days had begun to run. 


W. Baugh Allen aud J. A. Hamilton for the 
plaintiffs—Under this charter-party the char- 
terers were bound to provide a quay berth ready 
for the vessel upon her arrival at the dock to 
which she was ordered. That is the very purpose 
of inserting the word “ ready " in the clause. [he 
delay arose in consequence of the charterers' 
failure todo whatthey were bound to do to expedite 
the vessel's discharge. A delay so caused pro- 
perly gives rise to a claim for demurrage. 


Gully, Q.C. in reply. 


Brett, M.R.—The question in this case must 
be whether, as between shipowner and charterer, 
a charterer in the position of this defendant 
would be liable, and, if so, to what extent. ‘The 
charter-party is a very difficult one to construc, 
but assistance may be obtained from a con- 
sideration of the question. In whose favour is the 
clause referred to inserted? The clause is 
express in its terms—namely, that when the 
vessel is loaded she is to proceed “to such ready 
quay berth” as ordered by the charterers. The 
word “ready " there inserted has, as between 
shipowners and charterers, a definite and express 


proceed to Dieppe, and deliver the same alongside con- 
signees’ or railway wharf or into lighters or any vessel 
or wharf where she may safely deliver as ordered." 
The place of destination, therefore, is one of these 
named places which the charterers may order. On the 
vessels arrival at Dieppe, she was ordered to discharge 
atthe railway wharf, but, it being occupied by other 
vessels, there was no berth then vacant for her, and it 
was not until she obtained one that she was able to dis- 
charge. With all respect to the learned judges who 
decided the case of Davies v. McVeagh (4 Asp. Mar. Law 
Cas. 149; 4 Ex. Div. 265; 41 L. T. Rep. N. 8. 308), I 
think it inconsistent with other casea referred to in 
argument here to-day. It is to be observed that the 
attention of the court in that case does not seem to have 
been called to the fact that under the charter-party the 
High Level Dock was the place of destination. It seems, 
on the contrary, to have been assumed that tbe place of 
destination was the Wellington Dock. In the case of 
Strahan v. Gabriel, which is not reported, but is men- 
tioned in Nelson v. Dahl (L. Rep. 6 App. Cas. 38; 4 Asp. 
Mar. Law Cas. 392; 44 L. T. Rep. N. S. 381), the facts 
were the same aa in the present case, with the exception 
that the charterer had no option as to the place of 
destination. But the faot that in this case an option is 
given to the charterer does not, in my view, prevent 
that case from covering this in principle. Here, 1 am 
of opinion that the railway wharf was the only place of 
destination under the charter-party, and that the lay 
days did not begin to run until the veasel had secured & 
berth there. The result, therefore, is that the plaintiff 
must fail, and that our judgment is for the defendants. 


Day, J. concurred. 


Solicitors for the plaintiff, Inyledew, Ince, and Vachell. 
Solicitors for the defendants, Gregory, Rowelife,andCo. 
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meaning, and the question is, in whose favour 
that word is inserted. It seems to me that, if 
the word “ready " had been omitted, the clause 
would have been a clause entirely in favour of the 
charterers, giving them power to order the vessel 
where they liked, but that when the word 
"ready" is inserted, the clause is then limited 
thereby in favour of the shipowner—in this 
respect, that the vessel is not to be kept waiting 
the convenience of the charterer; and the mean- 
ing of the clause, then, is that the charterer shall 
have power to order the vessel to such a dock 
and such a quay berth as shall be most to his 
benefit, bnt that he undertakes that a quay berth 
shall be “ready” for her reception. By this 
clause, therefore, a charterer does bind himself to 
name a quay berth ready to receive the vessel so 
soon as she was ready to proceed there, which in 
this case would be so soon as she entered the 
Millwall Docks. Ifso, then there was in this 
case a default on the part of the charterer because 
a quay berth was not thus ready to receive her. 
What, then, in the nature ofthings, would be the 
result of that default to the shipowner? The 
only result would be that his vessel would be 
detained, and detained by the default of the 
charterer. For such a detention the parties to 
this charter-party have agreed that 30]. a day 
shall be paid to the shipowners. Demurrage is 
the agreed amount of damage to be paid for the 
delay of a vessel, caused by a default of the 
charterer either at the commencement or the 
end of her voyage. It is true that in this case 
the damage is not strictly demurrage; but it isin 
the nature of demurrage, and. the demurrage 
clause in a charter-party is elastic enough, in the 
ordinary construction of a charter-party, to com- 
prise such a damage as this. Therefore the 
liability of the defendants isto be measured by 
the same liability as that of the charterers if they 
had been defendants, aud I think, therefore, that 
the judgment of Mathew, J. was right, and the 
appeal must be dismissed. 


BaacaLLAY, L.J.—1 am of the same opinion. I 
think the word “ready” is introduced into the 
charter-party in order to protect the shipowner 
against the possibility of a dock being named by 
the charterer and no quay berth being found 
therein ready to receive the vessel. The clause, 


therefore, imposes an obligation upon the 
charterer of finding and naming such quay 
berth. 


LiwpLEY, L.J.—I am of the same opinion. As 
soon as one is satisfied that the word “ready” is 
a word inserted for the benefit of the shipowners, 
it follows that the charterers must provide a quay 
berth, or pay damages for not doing so. It is 
now said that those damages are not covered by 
the demurrage clause; but it was pointed out in 
Sanguinetti v. Pacific Steam Navigation Company 
(ubi sup.) that a demurrage clause was elastic 
enough to meet such a caseas this. I think the 
appeal must be dismissed. 

Appeal dismissed. 


Solicitors for plaintiffs, Ingledew, Ince, and Colt. 
Solicitors for defendants, Lyne and Holman. 


HIGH COURT OF JUSTICE, 


QUEEN’S BENCH DIVISION. 
Dec. 1 and 19, 1885. 
(Before Cave aud Wiis, JJ.) 


Tug Berwick HARBOUR COMMISSIONERS (apps.) v. 
Tug CmuncHWARDENS AND OVERSEERS OF THE 
Parisii or TwERDMOUTII (reaps.). (a) 


Poor rate— Rateable  value—Docks— Tolla— Har- 
bour due— Tonnage duties—Additional duty on 
vessels uaing dock. 

The Commissioners of Berwick Harbour were em- 
powered, under 48 Geo. 3, c. ci. and 25 & 26 Vict. 
€. xuv., to improve the navigation of the harbour, 
the soil of which was not vested in them, and to 
construct quays and landing places which were 
vested in them. In return, they were entitled to 
receive cerlain rates and duties of tonnage from 
all ships using the harbour, and on all goods 
shipped from or landed on the quays and landing 
places. By 35 Vict. c. iz., they were empowered 
to make and maintain a wet dock. The duties 
on goods substituted by the later Act were prac- 
tically the same as those given by the Act of 1862, 
with theexception that there was a new clause to 
the effect that additional dues of 75 per cent. 
above the rates specified were to be payable on the 
completion of the wet dock on goods (except coal, 
iron, or lime) loaded or discharged in the dock, 
or exported or imported in vessels of 100 tons or 
upward. By sect. 66 of the later Act, the com- 
missioners were empowered to levy a harbour duty 
of 3s. 4d. on every ship entering the harbour. By 
the 25th section of the same Act, for the rates and 
duties given by the Act of 1862, were substituted 
the tonnage dues on ships entering or leaving the 
harbour, contained in schedule B. This schedule 
contained, two sela of rates, one for vessels under 
100 tons, the other for vessels of or above 100 tons; 
it also contained the following new clause: “ Ad- 
ditional dues to be payable on completion of wet 
dock. Forevery ship or vessel entering the wet 
dock, over and above the before-mentioned dues, 
for every ton, 2d.” 

The commissioners were assessed to a poor rate, for 
the parish of Tweedmouth, as occupiers of the 
wet dock, at a gross estimated rental of 13801., 
and a rateable value of 11801. In this estimate 
both the harbour due and the tonnage duties of 
the vessels using the dock were included by the 
assessment committee. The commissioners ap- 
pealed to quarter sessions, and the Recorder was 
of opinion that both the harbour due and the ton- 
nage duties ought tobe excluded when ascertaining 
the rateable value of the dock, and amended the 
rate, altering the assessment to a gross estimated 
rental of 6361. and a rateable value of 5301. 

The assessment committee appealed by way of a 
special case. 

Held, on the argument of the case, that the decision 
of the Recorder was right, and that as the dock 
was not the sole meritorious cause of the commis- 
sioners’ right to the dues, the harbour due and the 
tonnage duties were not to be taken into account 
in ascertaining the rateable value of the dock, 
but only the additional 2d. per ton levied on ves. 
sels actually entering and using the dock. 

Reg. v. The Dock Company at Kingston-upon- 
Hull (7 Q. B. 2) distinguished. 
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Tuys was a case stated for the opinion of the | in the case of any ship remaining in the dock 


court by the Recorder of Berwick-upon-Tweed ; 
of which the following are the material parts :— 

1. The appellants were the commissioners in- 
corporated by the Berwick-upon-Tweed Harbour 
Act 1862, “An Act for the preservation and im- 
provement of the Pier and Harbour of Berwick- 
upon-Tweed,” and the respondents were the 
assessment committee of the Berwick-upon- 
Tweed Union and the overseers of the poor of 
the parish of Tweedmoutb, in the said county. 

2. The appellants were assessed to a rate, dated 
tho 20th Nov. 1884, and made for the relief 
of the poor of the said parish, as “ occupiers of 
the dock-buildings and plant, Main-street, Tweed- 
mouth,” at a gross estimated rental of 13801. and 
a rateable value of 1150L, and were appealing 
against such assessment. 

3. The Harbour of Berwick-upon-Tweed is a 
natural tidal barbour, navigable for about a mile 
upwards from its mouth; and down to the year 
1808 it was managed by the mayor, bailiffs, and 
burgesses of the borough, who, for that purpose, 
levied certain dues on all shipping entering the 
harbour. In that year an Act of Parliament was 
passed (48 Geo. 3, c. ci), whereby certain com- 
missioners were appointed for rebuilding and 
maintaining the pier, and for erecting such other 
works as might seem proper and expedient for 
the preservation and improvement of the said 
harbour. A new scale of rates or duties on goods 
and ballast imported into or exported out of the 
harbour was substituted for those formerly levied, 
certain rates or duties of tonnage were imposed, 
and a due of 3s. 44. for every vessel coming into the 
harbour, which was in substitution for the dues 
levied before the passing of the said Act. Under 
this Act the said pier was rebuilt and quays 
and wharves constracted, and other improve- 
menta carried out from the funds at the disposal 
of the said commissioners. 

4. In 1862 & further Act of Parliament was 
passed, 25 Vict. c. xxv., reconstructing and incor- 
porating the said commissioners, vesting in tho 
new body all the property of the former commis- 
sioners, and substituting new rates or duties on 
goods and ballast imported into or exported from 
the harbour, and new rates or duties of tonnage, 
and retaining tho before-mentioned due of 3s. 4d. 
on all vessels entering the barbour. 

5. In 1872 a further Act of Parliament was 
passed, 35 Vict. c. ix., giving the said commis- 
sioners power to construct a wet dock, and other 
works incidental thereto, and new schedules of 
rates, or dues on goods and on tonnage were 
substituted for the former ones. The rates and 
dues levied under the Act consisted of : (1.) Shore 
dueg on goods imported into or exported from 
the harbour. (2.) Additional dues to be payable 
on completion of the wet dock; that is to say, 
all goods loaded or discharged in the dock, or 
exported or imported in vessels of a registered 
tonnage of 100 tons and upwards to be charged 
75 per cent. above the ordinary rates. (3.) Bal- 
last dues. (4.) Tonnage dues on ships on entering 
or leaving the harbour, and a due of 3s. id. on 
every vessel. (5.) Additional dues to be payable on 
completion of the wet dock; that is to say, 2d. per 
ton on every ship or vessel entering the wet dock, 
over and above the ordinary tonnage dues, and a 
further sum at the rate of one halfpenny per 
registered ton per week after the first six weeks, 


longer than six weeks, unless wind-bound or 
detained by stress of weather. (6.) Rates for the 
use of staiths, cranes, tramways, sheds, and 
weighing machinery. 

6. All money received by the appellants from 
rates or duties, or other sources of income under 
their said Acts, was required to be applied in the 
manner and order following, and not otherwise, 
namely: First, in paying interest accruing due on 
money borrowed, and providing the requisite 
annual instalments or appropriations for payment 
off of the principal thereof, and in paying annu- 
ities granted under the said Act of 1872. Secondly, 
in paying the current working and establishment 
expenses of the appellants,and their expenses of 
maintaining and keeping in repair their works. 

7. The appellants, accordingly, constructed a 
wet dock upon the south side of the river, upon 
a portion of the foreshore which was purchased 
from the Crown by them. The said dock was 
opened by them in 1876. This dock and other 
works connected therewith, under description of 
“ dock-buildings and plant,” were, together with 
the pier or wharf called Carr Rock, the subject 
of the rate appealed against. 

9. Previously to the year 1808 Carr Rock was 
a natural rock projecting into the river at high 
water, at the end of which the river, by its 
scouring action, excavated a deep hole in which 
vessels could lie afloat. At some time between 
1808 and 1862 works were done upon the said rock 
for the purpose of rendering it more convenient 
for use as a wharf, and such works had since 
been, and were still, maintained and repaired by 
the appellants, and shore dues had been, and 
were still, received by them in respect of goods 
landed and shipped at the said rock. 

10. No portion of the bed of the harbour was 
vested in the said commissioners, and they had no 
ownership in nor occupation of it. 

11. The following figures were agreed upon 
between the parties as representing, for the pur- 
poses of this appeal, the receipts and outgoings 
of the said commissioners : 


TwEED Dock. 


Actual Receipts. £ s. d. 


1. Dock dues, i.c., the 2d. per ton, payable 
by every ship or vessel entering the wet 
dock, schedule B. ME LIN 247-2 el 6) 

2. Shore dues, being the dues on all goods 
landed in the dock, under schedule A., 
including 75 per cent. additional payable 
on completion of the dock bo. ^a. 1521. 8 

Ditto, on goods exported... ' aa do,18 

3. Crane dues, schedule C... .. .. .. BU 

4. Tonnage dues, schedule B., being the ton- 
nage dues on ships entering or leaving the 
harbour, irrespective of their entering or 
not entering the dock, but received from 
vessels which did enter the dock .. 986 17 

5. Harbour duty, echedule B., being a duty 
of 3s. 4d. payable by every ship or vessel 
coming into the harbour, irrespective of 
the dock, but received in respect of 
vessels which did enter the dock E: 


Deb 


17 0 


Actual Outgoings attributable exclusively to the Dock. 
1. Wages of dock attendants and engineer 
at steam crane, oil for lamps, and other 
Stores, miis ll modb, coeta 
2. Dredging at entrance, average... . 66 6 0 
Notr.—No allowance in these figures was made for 
costa of management, tenants’ profits, renewals, or 
interest on borrowed money. 
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For renewals, if chargeable, the amount £ s. d. 

tobeuakenat. d 0)... "4e Se ZOOM Oe 0 
If it was held that the tonnage dues above 

mentioned ought to have been taken into 

account in estimating the rateable value 

of the dock, it was further agreed that 

there should be further deducted as an 

annual outgoing against the dock a pro- 

portion of the general charges of the har- 

bour, such as clerk and harbour master’s 

salary, lighthouse expenses, steam tug, 

&c., &c., and allowance for renewals 

(pious. ee ee PN AER 

Rates inoladed in this sum. 

Note.—It was open to the appellants to contend 
that in addition to the items above specified, deduc- 
tions or allowances should be mado in respect of 
interest on borrowed money and tenants’ capital and 
profits. 


Cann Rock. 
Receipts. 


1. Amount actually received for ‘‘ tonnage 
dues," schedule B., from vessels moored 


at this berth .. .. .. .. 9 5 4 
2. Ditto, harbour duty, ditto... ... 1510 0 
3. Amount received from shoro dues on 

goods landed at this berth, schedule A. ... 230 9 4 
Ditto, shipped at ditto AG... tute (Oo OLED 


Quígoings. 
nivem ede Peut hes Lee vo gioi OUR 
Proportion of general harbour expenses, in- 
oluding rates Me m m NM. NI. SSO 00 

iRenewals@a:., quee... feudo sages 50 080 

NoTEr.—No allowance made in these figures for 
tonants' capital or profite. 

19. The appellants, in the years 1874. 1875, and 
1876, borrowed from the Publie Works Loan Com- 
xuissioners, upon mortgage upon their said pro- 
perty, the sum of 35,0007., of which sum there 
was at the date of the appeal, owing to the said 
commissioners the principal sum of 31,5901. 4s. 7d. 
and the sum of 2401. 12s. interest thereon, at the 
rate of Jj per cent. per annum. 

13. The appellants have borrowed the further 
sum of 25,0001, which loan is secured by bonds 
issued by them upon the security of the whole of 
the properby, tolls, and dues of the appellants, and 
of such last-mentioned sum there is still owing by 
the appellants the sum of 23,280/., the interest 
and charges upon which for the year 1885 amount 
to the sum of 11661. 4s. 

14. On behalf of the appellants, i& was con- 
tended: first, that, in order to obtain the rate- 
able value of the property rated, the tonnage 
dues and harbour duty were not to be taken into 
consideration, because they were not earned in 
respect of the said dock or Carr Rock, but were 
payable by all vessels entering the harbour, 
whether using the said dock or not, and that, 
therefore, the sums of 9862. 17s. 9d., l7L, 
3471, 5s. 4d., and 157. 10s. should be omitted from 
the list of receipts; secondly, that the said 
commissioners were entitled to deduct from the 
annual receipts interest on the capital necessary 
to carry on the business and tenants’ profits. 

15. On behali of the respondents it was con- 
tended that tonnage dues and harbour duty paid 
to the appellants upon all vessels which actually 
used the wet dock or the Carr Rock were to be 
taken into consideration in ascertaining the said 
rateable value; that the appellants were re- 
stricted under the said Acts in the application of 
their income, and therefore were not entitled to 
any deduction from the gross value of their said 
property in respect of tenants’ profits, and that 


payments of the interest upon moneys borrowed 
by them were in the nature of payment of rent, 
and not to be deducted from the gross value, and 
that the appellants were not overrated. 

16. The recorder decided, lst, That in ascer- 
taining the rateable value of the appellants’ said 
property the tonnage dues and harbour duty re- 
ceived by them as aforesaid, were not to be taken 
into consideration. 2nd. That the appellants wore 
not entitled to reduction in respect of interest 
on tenants’ capital or tenants’ profits. 3rd. That 
the appellants were overrated; and by his order 
allowed the appeal and altered the said assess- 
ment, in accordance with such decisions, to a 
gross estimated rental of 6361. and a rateable 
value of 5301. 

If the court should be of opinion that the said 
order was correct in point of law, it was to be 
affirmed. If the court should be of opinion that 
the said order was not correct in point of law, it 
was to be quashed. 

J. L. Walton (R. Cunningham Glen with him) for 
the assessment committee.—The order of the re- 
corder ought to be quashed, and the original rating 
of the appellants restored. The charge of 2d. per 
ton on vessels entering the commissioners’ dock 
ought not to be the only basis for rating their 
premises ; the dues levied upon the tonnage of the 
vessels entering the harbour should also be added, 
because were it not for this wet dock, where they 
may easily unload their cargoes, ships would not 
enter the harbour at all. In 1862 the Carr Rock 
was turned into a quay, under a private Act of 
Parliament which vests the property in the new 
commissioners, and sect. 66 gives them power 
to take rates and duties on the tonnage, and 
generally new powers which the old commis- 
Sioners did not possess. Sect. 25 of that Act 
substitutes for the rates and duties on goods 
given by the Act of 1862 the shore dues on 
goods imported into or exported from the har- 
bour, as set out in schedule A., which contains a 
new clause to the effect that additional dues aro 
to be payable on the completion of the wet dock, 
and goods (with certain exceptions) loaded or dis- 
charged in the dock, or exported or imported in 
vessels of a registered tonnage of 100 tons or 
upwards, are to be charged 75 per cent. above the 
rates specified. The same section also substituted 
for the rates and duties under the Act of 1862 
the tonnage dues on ships on entering or leaving 
the harbour, contained in schedule B., which 
schedule contains a new clause to the effect that 
additional dues are to be payable on the comple- 
tion of the wet dock, for every ship or vessel 
entering the wet dock, over and above the before- 
mentioned dues, for every ton 2d. These dues 
are to be paid on completion of the wet dock, and 
it has been completed, consequently the tonnage 
dues and harbour duties on all vessels entering 
the harbour ought to be taken into account in 
estimating the rateable value of the dock, because 
the increase in these dues is to be attributed to 
the expense incurred by the commissioners in 
making the wet dock. It was the object of the 
Legislature to induce the commissioners to make 
this dock. Next, the whole of the tonnage dues 
and the duties paid by ships actually entering tho 
wet dock ought to be brought into the account, 
and not merely the additional 2d. per ton : 


Reg. v. Kingston-upon-Hull Dock Company, 7 Q. B. 
2; 14 L. J. 114, M. C. 
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The present case cannot be distinguished from 
the Hull Dock case, and there the tonnage dues on 
ships using the dock were taken into account in 
ascertaining the rateable value of the dock. If 
the vessels use this wet dock their tonnage dues 
are earned in respect of it, and are therefore 
properly rateable. The commissioners may get 
profits from the use of the dock by increasing 
the tonnage dues and letting the additional 2d. 
per ton go, and so escape rateability of the dock 
altogether. 


Ridley (F. D. Blake with him) for the commis- 
gioners.—It was intended by the Legislature in 
this case that all vessels coming within the mouth 
ofthe Berwick Harbour should pay both a har- 
bour duty and a tonnage duty, and when the wet 
dock was completed and ready for use, the com- 
missioners were empowered to make an additional 
charge of 2d. per ton on. every vessel making use 
of the dock. This additional duty is alone to be 
taken into account, and not the harbour and 
tonnage duties, and certainly not the harbour 
duty of 3s. 4d. per vessel. The Hull Dock case 
(ubi sup.) is distinguishable from the present one. 
There was no harbour or dock at Hull before 
those made under statutory sanction, and no addi- 
tional duty was imposed upon vessels making use 
of the docks, and certain duties were made pay- 
able to the company making the docks, for every 
ship coming into or going out of the harbour, 
basin, or docks within the port of Hull. But in 
the present case there bas been an additional 
duty imposed on vessels using this wet dock, and 
this additional duty has been rightly taken into 
consideration. ‘The difference between the two 
cases is shortly this: in the Mull Dock case there 
were no other dues receivable by the dock owners, 
except the tonnage dues on ships entering the 
harbour and port, and if these had been sub- 
tracted there would have been nothing left to be 
taken into consideration; but in the present case 
that is not so. The Harbour Commissioners for 
New Shoreham v. The Overseers of Lancing (L. Rep. 
5 Q. B. 489) is in point. 

Wallon, in reply, cited 

Cory v. Bristow, 82 L. T. Rep. N. S. 797 ; L. Rep. 10 
C. P. 504, 
Cur. adv. vult. 


Dec. 19.—Caver, J.—'lhe only point raised for 
our consideration upon the argument of this 
appeal was whether, in assessing the Berwick 
Harbour Commissioners to the poor rate in 
respect of their dock buildings and plant, both 
tonnage dues and harbour duty, received by them 
under the Harbour Act 1872, nre to be taken into 
account. It appears that in the early part of this 
century the pier, formerly built to shelter the 
Berwick harbour from storms, had gone to decay 
whereby the harbour was much exposed to storms, 
and the navigation thereby was much impeded by 
sand banks and other obstructions, and in danger 
of becoming altogether unfit for the purposes of 
trade. The Legislature thereupon interposed, 
and by 48 Geo. 3, c. ci, appointed commissioners 
with power to improve the navigation of the 
harbour by deepening it and removing obstruc- 
tions, and to make and erect jetties, capstans, 
and other engines, and posts for preserving the 
navigation and rendering it more safe and com- 
modious, and to make quays and docks for the 


better accommodation of the shipping and the ! 


trade of the port. The commissioners were also 
empowered (sect. 31) to make regulatione for the 
navigation of the harbour and of all vessels re- 
sorting thereto, and for the loading and delivering 
of goods, and for the quays under their authority, 
and for the laying of goods thereon. For the 
purpose of providing funds for the undertaking 
the commissioners were empowered (sect. 33) to 
demand and collect (a) certain rates or duties on 
goods and on ballast imported into or exported 
from the harbour, and also (b) certain rates or 
duties of tonnage on ships using the harbour for 
trading purposes or shelter. By sect. 42 the 
commissioners were empowered to let these rates 
and duties, either from year to year or for any 
term not exceeding seven years. This Act was 
repealed by the Berwick Harbour Act 1862, and 
from the recitals contained in the later Act it 
appears that the commissiouers had re-erected 
the pier and kept it in repair, and had erected a 
lighthouse and quays, wharves, jetties, and offices, 
and had provided steam-tugs, buoys, moorings, 
anchors, and dolpbins, and had kept in repair the 
previously existing quays and wharves, and had 
removed various sand banks and other obstruc- 
tions and annoyances to the navigation within 
tke harbour. By sect. 14 the commissioners were 
empowered to ervct all such piers and other works 
authorised by the repealed Act as had not then 
been erected, or as the commissioners thereafter 
might deem it necessary to erect, and to maintain 
the piers and works already orected or thereafter 
to be erected. By sect. 49 they were empowered 
to dig and remove sand, gravel, or clay, in any 
part of the harbour; and by sect. 50, to dredge 
any banks, shoals, or channels within the harbour 
for the better maintaining and improving the 
navigation thereof, and to remove any other 
obstructions and impediments. By sect. 66 they 
were empowered to demand and collect certain 
rates and duties on goods and on ballast imported 
into or exported from the harbour, and also cer- 
tain rates or duties of tonnage, which latter were 
only one half the amount of those given by the 
earlier Act, except the harbour duty, which in 
each case was 3s. 4d. on every ship coming into 
the harbour. 'The scil of the barbour was not 
vested in the commissioners by either Act. So 
far the case is comparatively free from difficulty. 
The commissioners were empowered to improve 
the navigation of the harbour, the soil of which 
was not vested in them, and received certain 
rates and duties of tonnage from all ships using 
the harbour. They were also empowered to con- 
struct quays and landing places, which were 
vested in them, and received certain rates or 
duties on all goods shipped from or landed on 
these quays aud landing places. The tonnage 
rates and duties were granted for, and arose from, 
the use of the land covered with water which the 
commissioners did not occupy. The rates and 
duties on goods were granted for, and arose from, 
the use of the quays and landing places; and con- 
sequently, where the commissioners were the oc- 
cupiers of the quays and landing places, these rates 
and duties on goods were in the nature of profits 
arising from the land so occupied, and were 
rateable. 

We have, however, to deal with the new 
conditions introduced by the Act of 1872, which, 
by acct. 4, empowered the commissioners to make 
and maintain » wet dock, an embankment below 
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high-water mark, a quay or quays, an entrance 
into the dock, a gangway, aud an access to the 
quay, and all necessary subsidiary works. They 
were also empowered (sect. 20) to purchase 
fisheries in the harbour, with a view to the im- 
provement of the navigation of the harbour or 
the increase of the accommodation available for 
vessels frequenting the same. By sect. 25 there 
were substituted tor the duties on goods given by 
the Act of 1862 the shore dues on goods imported 
into or exported from the harbour set out in 
Schedule A. which are very much the same as 
those contained in the Act of 1862, except that 
schedule A. contains this new clause: “ Additional 
dues to be payable on completion of wet dock. 
Goods (except coal, iron, or lime) loaded or dis- 
charged in the dock, or exported or imported in 
vessels of a registered tonnage of 100 tons or 
upwards, to be charged 75 per cent. above the rates 
specified.” Sect. 25 also substituted for the rates 
and dnties of tonnage given by the Act of 1862 
the “tonnage dues on ships on entering or leaving 
the barbour,” contained in schedule B. In that 
schedule there are two sets of rates, one for vcs- 
sels under, the other for vessels of or above, 100 
tons. The rates for vessels under 100 tons are 
practically the same as those imposed by the Act 
of 1862. Those for vessels of or above 100 tons 
are 2d. a ton higher than the other rates, but still 
lower than the rates imposed by the Act of 1808. 
Schedule B. also contains the following new 
clause: “ Additional dues to be payable on com- 
pletion of wet dock: For every ship or vessel 
entering the wet dock, over and above the before- 
mentioned dues for every ton 2d.” 

Under these circumstances, it was contended 
that the tonnage dues and harbour duty on 
all vessels entering the harbour should be 
taken into account in estimating the rateable 
value of the dock, because the increase in 
these dues (which, however, only existed in 
the case of vessela of or above 100 tons) 
must be attributed to the expense incurred 
by the commissioners in making the wet dock. 
To this, however, it seeras to be a sufticient 
answer that the commissioners were by the 
Act of 1872 empowered to execute other 
works in addition to the wet docks, and 
that these dues were authorised to be taken 
immediately on the passing of the Act, and before 
the wet docks were completed or even begun, and 
might, it would seem, be taken although the 
wet docks never were made at all I am there- 
fore of opinion that these rates and duty are 
unconnected with the wet ducks, and cannot be 
said to have been earned by them. Secondly, it 
was urged that, assuming the tonnage dues and 
duty on all ships could not be taken into account, 
yet at least the whole of the tonnage dues and 
the duty paid by ships actually entering the wet 
dock should be brought into the account, and not 
merely the additional 2d. per ton. The word 
“ additional” it was said showed that the totality 
of the dues in the case of a vessel entering the 
wet dock must be treated as a single and indivi- 
sible payment, and the whole of it must be 
deemed to ba earned by the wet dock. For this 
position the case of Reg. v. Hull Dock Company 
(7 Q. B. 2) was cited. In that case certain 
dues were given to the dock company in respect 
of the charges and expenses they had been at in 
making the docks, and these dues were of the 


same amount and were equally payable whether 
the ships entered the docks the property of tho 
company, or merely entered the harbour which 
was nob the property of the company without 
going into the docks at all. The docks were the 
sole meritorious cause of the company’s right to 
the dues, and it was held that the dues were not 
the less earned by the docks where the ship 
actually entered the docks because the ship must 
have paid the same amount if it had not entered 
the docks at ali. In the present case the wet 
dock is not the sole meritorious cause of the 
commissioners’ right to the dues. On the contrary, 
the commissioners have executed and maintain 
works in the harbour by which ships using the 
harbour are directly benefited; and seeing that 
all ships entering the harbour pay a certain and 
uniform rate whether they enter the wet dock or 
not, while those which enter the wet dock pay an 
additional rate of 2d. a ton from which those who 
do not enter it are free; and seeing that the 
former rate was always payable even before the 
wet dock was made, while the additional rate only 
came into operation when the wet dock was com- 
pleted, the inference is, in my judgment, irresist- 
ible that the additional 2d. & ton alone is earned 
by the wet dock, and that the dues which all 
vessels pay alike whether they enter the wet dock 
or nob are earned by the works carried out and 
maintained by the commissioners in the harbour, 
and cannot be taken into account in rating the 
docks, because they are not earned by the wet 
dock, nor is the wet dock in any way the mori- 
torious cause of them. In my judgment the deci- 
sion of the recorder was correct, and must be 
affirmed, 

Witis, J.—I am of opinion that the recorder 
was right in excluding from the receipts to be 
taken into consideration in assessing the commis- 
Sloners in respect of the docks those portions of 
the tonnage dues under schedule B. of the Act of 
1872 which are not the “additional dues” at the 
end of that schedule, and also the harbour duties 
of 3s. 4d. per vessel. Since the year 1808 harbour 
duties have been charged under Aots of the years 
1808, 1862, and 1872 respectively upon all ships 
making use of the harbour; but, as the soil of the 
harbour did not belong to the commissioners, and 
any accommodation atiorded by them through the 
pier, quays, and wharves which they owned was 
paid for by the import and export duties (which 
in the Act of 1872 are called the shore duties), 
harbour duties were never treated as increasing 
the value of the occupation of the premises belong- 
ing to the commissioners, and therefore were not 
carried into the rating. ‘hia seems to have been 
a correct practice according to the second branch 
of the decision in Reg. v. Kingston-upon-Hull Dock 
Company (7 Q. B.2). In 1872 the Act under which 

ues are now collected was passed. It recited 
that the commissioners were desirous of under- 
taking the construction of a wet dock and other 
works for the improvement of the harbour and 
the accommodation of vessels resorting thereto, 
and for facilitating communication with the 
southern shore of the harbour, on being authorised 
to doso, and on the maximum rates and duties 
leviable by them being increased. "The Act 
accordingly empowered them (sect. 4) to make a 
wet dock, to make an embankment below high- 
water mark from Berwick Bridge to the landward 
end of Carr Rock Pier, and certain quays and 
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wharves, and empowered them to take under 
schedule A,: 1. Shore duties which (with a few 
very trivial alterations, and with the introdnction 
of a very few articles not included in the former 
schedule) were identical with the then existing 
shore duties. 2. Additional dues to be payable on 
the completion of the wet dock, and which were 
payable on goods loaded or discharged in the 
dock, or on goods exported or imported in vessels 
of & registered tonnage of 100 tons or upwards. 
And under schedule B.; 1. Tonnage duties on 
vessels entering or leaving the harbour and not 
using the wet dock, which for small vessels were 
the same as the then existing tonnage duties, but 
which for vessels of or above 100 tons register 
were materially higher than those leviable under 
the Act of 1862, 2. A harbour duty of 3s. 4d. per 
vessel, which was the old duty, except that an 
additional sum was now made chargeable upon 
vessels remaining in the harbour more than six 
weeks. 3. Certain dues in certain eventa upon 
boats, which were the same as-tbe existing dues. 
4, Additional tonnage dues at the rate of 2d. per 
ton, to be payable on completion of the wet dock, 
in respect of every vessel entering the wet dock. 
There were then two classes of tonnage dues; 
1. Upon vessels which did not enter the docks, 
which were substantially and with two very 
trivial exceptions the same as the old harbour 
duties, 2. Upon vessels which did enter the docks, 
the latter being 2d. per ton higher than the former. 
By the preamble cf the Act the rate upon a vesrel 
which entered the docks, and which was the aggre- 
gate of the harbour duty proper, and the 2d. per 
ton payable on entering the wet dock is treated as 
one rate, and the additional dues are spoken of as 
effecting an increase of the maximum rates there- 
tofore chargeable, which were harbour dues simply 
and not as a new and separate charge. 

If this form of expression were to be taken as 
conclusive, it would follow that the whole of the 
larger rate chargeable upon a vessel entering the 
dock must be treated as one and indivisible, and 
it would follow, further, that either the whole of 
it must be included, or, in calculating the earnings 
of the dock, the whole of it must be rejected as an 
clement in arriving at their rateable value. But 
I think this would be a pedantic adherence 
to mere phraseology, and would iguore the 
facts and the real substance of the enactment. 
The commissioners do works of two classes— 
they construct an embankment ending with the 
landward end of Carr Rock Pier and certain 
quays, ang also a wet dock. By the first of these 
they improve the facilities for landing goods, and 
as a compensation they get, in the case of vessels 
of or above 100 tons, largely increased landing 
charges in case such vessels use the quays or the 
Carr Rock Pier without entering the dock. As 
to these no question arises. As a compensation 
for constructing the wet docks they get, besides 
the increased shore duties on all goods in respect 
of which the docks are used, the additional 
tonnage duty of 2d. per ton on vessels which 
enter the dock. The substance of this enact- 
ment seems to be, that the commissioners get the 
old tonnage dues which were chargeable before 
the dock was constructed, and which still attach 
the moment the vessel crosses the outer boundary 
of the harbour, and which are therefore irre- 
spective of the use of the dock, and beyond that 
get a fresh tonnage charge upon every vessel 


which uses the dock. The result is to show that 
the charge which in the preamble is called one is 
in effect two, namely, the old tonnage dues which 
were strictly harbour dues, and which have never 
been taken into account in the rating of the com- 
missioners, and the dues for the use of the dock. 
I see no reason why the portion of the aggregate 
duty referable to the mere use of the harbour, 
and which the provisions of the Act make it easy 
to separate from the total, should assume a 
different character because the dock (which may 
or may not be used, and which is of no benefit to 
the ship making no use of it) is allowed to carn 
an additional 2d. per ton if used. The duty of 
3s. 4d. upon each ship entering the harbour is 
wholly unaffected by the construction of the dock, 
and is not increased in the case of a vessel 
entering the dock, and I think it retains its old 
character, and has been properly excluded from 
the calculation by the recorder. 

It is said, however, that such a decisiou contliets 
with the case of Heg. v. The Kingston-upon- Hull 
Dock Company, cited above. 1 do not think so. In 
that case the charge was upon every vessel ontering 
the harbour basin or docks; and it was the same 
in each of the three cases. The court held that 
when once a vessel did enter the docks, the rate 
was earned by the docks, and was therefore to 
be taken into account in assessing their earnings. 
It is difficult to see how any other conclusion 
could be arrived at. It was not possible to dissect 
the charge and say that a portion was paid as a 
mere harbour due, inasmuch as the only dofinite 
measure of the harbour due afforded by the Act, 
if subtracted from the total charge would have 
left nothing as the earnings of the docks. I 
think, therefore, that as to the dock the learned 
recorder was right as to both the classes of dues 
which he excluded. As to the Carr Rock, it 
Seems to me that the facilities which were 
afforded by the property of the commissioners 
were paid for by the shore dues. It is not con- 
tended that the soil of the bed of the harbour 
adjoining the Carr Rock where vessels lie along- 
side it belongs to the commissioners. It is said, 
however, that it carns the tonnage dues, which 
are of the character of harbour duee, by having a 
mooring post to which vessels make fast. I 
cannot think that this is anything more than a 
facility for the landing of goods. It would be 
going a long way to say that it was enough to 
turn the harbour dues, which wonld be payable 
by a vessel whether it made fast to the mooring 
post or depended upon its own anchor, into the 
earnings of tbe pier or landing place; and I 
think that in respect of the Carr Rock also the 
decision of the learned recorder was right. The 
order of the sessions will, therefore, be confirmed 
with costs, 

Appeal dismissed ; order of sessions affirmed. 


Solicitors for the appellants, Flux and Lead- 
betler for S. Sanderson and X. B. Weatherhead, 
Berwick-upon-T weed. 

Solicitors for the respondents, E. Bromley, for 
Willoby &nd Peters, Berwick-upon-Tweed. 
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Thursday, Nov. 26, 1885. 
(Before Matuew and Smits, JJ.) 
Harr v. BibpLINGHAM AND Sons. (a) 


The Chain Cables and Anchors Act 1874 (37 & 38 
Vict. c. 51), ss. 3 and 4—Contract for eale of 
chain cable—Implied warranty that it has been 
tested—British and foreign ships. 


By the 3rd section of the Chain Cables and Anchors 
Act 1874 (37 & 38 Vict. c. 51) a maker of or 
dealer in anchors and chain cables shall not sell 
or contract to sell, nor shall any person purchase 
or contract to purchase, for the use of any British 
ship, any chain cable or any anchor exceeding in 
weight 168 pounds, which has not been previously 
tested and stamped in accordance with the Chain 
Cables and Anchors Acts 1864 to 1874, and any 
person who acts in contravention of this section 
shall be deemed to be guilty of a misdemeanour ; 
and by the 4th section every contract for the sale 
of a chain cable shall, in the absence of an 
express stipulation to the contrary (proof whereof 
shall be on the seller), be deemed to imply a 
warranty that the cable has been before delivery 
tested and stamped in accordance with the Chain 
Cables and Anchors Acts 1864 to 1874. 

Held, that the 4th section applies to all contracts 
for the sale of chain cables, and is not confined 
by the words of the 3rd section to contracta for 
the sala of chain cables for the use of British 
ships. 

Tus was a rule obtained on behalf of the 

defendants calling upon the plaintiff to show 

cause why the verdict given and judgment 
entered for him at the hearing of the action in the 

Grimsby County Court should not be set aside 

and judgment entered for the defendants on the 

ground that the defendants did not give any im- 

plied warranty to the plaintiff that a chain cable 

purchased by him from the defendants had been 
tested in accordance with the Chain Cables and 

Anchors Acts 1864 to 1874. 

The action was brought by John Parker Hall 
against the defendants Jesse Billingham and 
Sons to recover the price paid by him to them for 
sixty fathoms of chain cable. 

On the 11th Jan. 1884 the plaintiff sent to the 
defendants a written order for “sixty fathoms 
tested chain 7 short link." 

On the 18th Jan. the defendants forwarded to 
the plaintiff a chain cable, and also an invoice, 
one of the items of which was; 

60 Fms. short link cable tested, 27cwt. 2qrs. 7lbs., at 
10s. 11d., 151. 0s. 10d. 

With the invoice was inclosed the following 
certificate: 

Cradley Heath Chain and Anchor Testing Works, near 
Brierley Hill, 18th Jan. 1884.—We do hereby certify 
having proved by our machine for Mr. J. P. Hall an 
iron short link chain $-inch diameter, 60 fathoms long, to 
the proof strain of 9 tons 2icwt. Admiralty strain, and 
delivered the same to order, weighing 27cwt. 2qrs. 7lbs. 
Proof mark '* B. and S.," No. 1884, stamped on the end 
link.—THomas MrLLERSHIP, Superintendent. 

The Board of Trade surveyor having refused 
to pass the chain, the plaintiff brought an action 
against the defendants to recover its price, at the 
hearing of which it was admitted that the chain 
cable was not tested and stamped, except as stated 
in the above-mentioned certificate, whereupon 
the learned County Court judge found that the 


contract between the plaintiff and defendants 
must, by virtue of the 4th section of the Chain 
Cables and Anchors Act 1874 (37 & 38 Vict. c. 51) 
be deemed to imply a warranty on the part of the 
defendants that the cable had been before delivery 
tested and stamped in accordance with the Chain 
Cables and Anchors Acts 1864 to 1874, and gave 
judgment for the plaintiff. 

The defendants then obtained a rule calling 
upon the plaintiff to show cause why the judg- 
ment entered for him should not be set aside and 
judgment entered for the defendants on the 
ground that the contract was not within the 4th 
section of the Chain Cables and Anchors Act, 1874, 
and mnst not be deemed to imply the above- 
mentioned warranty, and this was the rule which 
now came on for argument. 

The statute 27 & 28 Vict. c. 27, entitled “ An 
Act for regulating the proving and sale of chain 
cables and anchors,” provides ; 


2. The Lords of the Committee of Privy Council 
appointed for the consideration of matters relating to 
trade and foreign plantations, hereaftor in this Act 
called the Board of Trade, may from time to time grant 
to any corporation, public body, or company, person, 
or persons erecting any proving establishment, appa- 
ratus, and machinery suitable for the testing of chain 
cables or anchors, licence to test chain cables and 
anchors under this Act, and the board may suspend 
or revoke any licence so granted if the board shall 
see occasion; and the expression ‘‘tester’’ in this Aot 
applies to every corporation, public body, or company, 
person, or persons to whom such licence shall be 
granted, so long as such licence continues in force: 
providod that such a licence shall not be granted in any 
case unless and until the proving establishment, appa- 
ratus, and machinery erected have been inspected by an 
inspector appointed as by this Act provided, and have 
been certified by him as proper and efficient for their 
purposes, 

1l. From and after the 1st July 1865 it shall not be 
lawful for any maker of or dealer in chain cables or 
anchors to sell or contract to sell for the use of any 
vessel any chain cable whatever, or sny anchor 
exceeding in weight one hundred and sixty-eight pounds, 
unless such chain ceble or anchor shall have been pre- 
viously tested and duly stampod in accordance with the 
provisions of this Act; und if any person acts in 
contravention of this provision, he shall for every such 
offence, upon a summary conviction for the same before 
a justice of the peace, or in Scotland before any sheriff, 
justice, or magistrate, be liable toa penalty not exceed- 
ing fifty pounds. 


The Chain Cable and Anchor Act 1871 (34 & 35 
Vict. c. 101) provides; 


3. After the commencement of this Act, the Board of 
Trade shall not grant originally, or by way of renewal 
to lany corporation, publie body, company, person, or 
persons, except the corporations and publio bodies 
mentioned in the first schedule to this Act, or autho- 
rised in that behalf as hereinafter mentioned (a), any 
licence under the principal Act for the testing of chain 
cables and anchors. 

7. After the commencement of this Act, a maker of 
or dealer in chain cables or anchors shall not sell, 
consign, or contract to sell or consign, nor shall 
any person purchase or contract to purchase any 
chain cable whatever, or any anchor exceeding in 
weight one hundred and sixty-eight pounds, which 
has not been previously tested and duly stamped 
in accordance with the provisions of the principal Act 
and this Act, unless the same is sold, contracted for, 
consigned, and purchased as and for old iron. 

Every person who acts in contravention of this 
section shall be liable on summary conviction before 
two justices of the peace, or in Scotland before any 
sheriff or sheriff substitute toa penalty not exceeding 
fifty pounds. 


Sect. 9 repealed sect. 11 of the Act of 1864. 


(a) Reported by Josxru SMITH, Esq., Barrister-at-Law. 


(a) By Order in Connoil. 
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The Chain Cable and Anchor Act 1874 (37 & 38 
Vict. c. 51) provides : 

3. After the commencement of this Act, a maker of 
or dealer in anchors and chain cables shall not sell or 
contract to sell nor shall any person purchase or 
contrast to purchase for the use of any British ship, 
any chain cable or any anchor exceeding in weight 
one hundred and sixty-eight pounds which has not been 
previoualy tested and stamped in accordance with the 
Chain Cables and Anchors Acts 1864 to 1874. Any 
person who acta in contravention of this section shall be 
deemed to be guilty of a misdemeanour. 

4. Every contract for the sale of a chain cable shall, 
in the absence of an express stipulation to the contrary 
(proof whereof shall lie on the seller), be deemed to 
imply a warranty that the cable has been before delivery 
tested and stamped in accordance with the Chain Cables 
and Anchora Acts 1864 to 1874. In case of dispute, the 
proof of such testing and stamping shall be on the seller. 

J. H. Etherington-Smith, for the plaintiff, 
showed oause.—This contract is clearly within 
the 4th section of the Act of 1874, which says 
that every contract for the sale of a chain cable 
shall be deemed to imply a warranty that the 
cable has been before delivery tested and stamped 
iu accordance with the Chain Cables and Anchors 
Acts 1864 to 1874. [He was stopped by the 
Court. j 

Johnston Watson for the defendants, in support 
of the rule.—The 4th section of the Act of 1874 
must beread with the 3rd section, and applies to 
British ships only. The provisions of the Acts of 
1864 and 1871 applied to all sales of chain cables, 
and in those Acts there is no mention of implying 
a warranty that the cable has |been tested. It 
was then considered that the provisions, although 
sufficiently stringent for foreign ships, were 
not so for British ships, and consequently by 
the Act of 1874 it was provided by the 3rd 
section that to sell an untested cable or anchor 
for the use of a British ship should be a mis- 
demeanour, and, by the 4th section, that the con- 
tract for the sale of a chain cable should be 
deemed to imply a warranty that it has been 
pravionsly tested. The 3rd and 4th sections are 
intended to be read together, and apply only to 
sales of anchors and chain cables for the use of 
British ships. [Smiru, J.—The Act of 1871 
prohibits the sale of any chain cable whatever 
without testing, and is still unrepealed. If the 
sale of an untested cable is prohibited under a 
penalty, why should not the 4th section of the 
Act of 1874 apply to all sales of chain cables, and 
imply à warranty in all cases?) It has been the 
general practice of makers of and dealers in chain 
cables and anchors since the Act of 1874 to supply 
chain cables tested in accordance with the Acts 
to British ships, and privately tested cables to all 
other ships, and this is a reasonable construction 
of the words of the Act. Further, the plaintiff 
has lost the right of relying upon the breach of 
warranty. The plaintiff is a dealer in chain 
cables, and this cable was consigned to him and 
received by him in 1884. He knew that there 
were two methods of testing chains, viz., the 
Board of Trade test and the private test, and the 
certificate forwarded with the invoice informed 
him that this cable had been privately tested, 
which was the only test he stipulated for in 
giving the order. With that knowledge he re- 
tained the chain for sixteen months. This con- 
duct therefore amounts to an acceptance of the 
goods, which precludes him from suing on a 
breach of warranty, 


Martuew, J.—I am of opinion, in this case, that. 
the judgment of the learned County Court judge 
is right and must be upheld. By the 4th 
section of the Chain Cables and Anchors Act 
1874 it is provided that every contract for the 
sale of a chain cable shall, in the absence of an 
express stipulation to the contrary (proof whereof 
shall lie on the seller), be deemed to imply a 
warranty that the cable has been before delivery 
tested and stamped in accordance with the Chain 
Cables and Anchors Acts 1864 to 1874. Now, in 
what way are we to construe this section? The 
language is perfectly plain, and, as far as I see, 
there is no inconsistency in it—nothing which is 
at ail repugnant to common sense. Following, 
therefore, the ordinary rules of construction, it is, 
I think, the clear meaning of the section that every 
contract for the sale of any chain cable whatever— 
and therefore this contract for the sale of the 
chain cable, the price of which the plaintiff is 
seeking to recover—must be deemed to imply a 
warranty that it has been tested before delivery 
in accordance with the Chain Cables and Anchors 
Acts. We are asked, however, to say that the 
section does not apply to every contract for the 
sale of any chain cable whatever, but only to 
every contruct for the sale of a chain cable for the 
use of a British ship, on the ground that the pre- 
vious section is so restricted, and that the two 
sections ought to be read together. I do not at 
all see the force of this contention. I think, 
indeed, that the 3rd section throws considerable 
light on this. It was, in my opinion, so restricted 
because it imposes a very serious penalty on those 
supplying British ships with anchors and cables 
which have not been previously tested; but I do 
not see any reason why the fourth section, which 
does not impose any penalty of the kind, should 
be so restricted, and I think that the intention of 
the 4th section was to prevent the sale of any 
chain cables whatever without their having been 
previously tested. I think, therefore, that the 
learned County Court judge was right, and that 
this rule must be discharged with costs. 

SurrH, J.—I am entirely of the same opinion. 

Rule discharged, with costs. 

Solicitor for the plaintiff, John Cotton, agent 
for W. Brown, Great Grimsby. 

Solicitors for the defendants, 
Dees. 


Robinson and 


Dec. 8 and 9, 1885. 
(Before HuppLEsrON, B. and WILLS, J.) 


Hences AND Son (apps) v. Tug LONDON AND 
Sr. KATHARINE Docks Company (resps.). (a) 


* Vessel"—Barge solely propelled by oars—The 
London and St. Katharine Docks Act 1864 (27 
g 28 Vict. c. clewviit.), ss. 100, 101, 102—The Har- 
bours, Docks, and Piers Clauses Act 1847 (10 & 
11 Vict. 27)) ss. 3 and 4. 

A barge simply propelled by oars is not a “vessel” 
within the meaning of section 101 of the 
London and St. Katharine Docks Act 1864, not- 
withstanding that the Harbours, Docks, and 
Piers Clauses Act 1847 incorporated therewith, 
provides that the word “vessel” shall include 
ship, boat, lighter, and craft of every kind, and 
whether navigated by steam or otherwise, and a 


(a) Reported by J. SmitH Esq., Barrister-at-Law. 


540 


MARITIME LAW CASES. 
EU tt ee ie MS I 


Q.B. Drv.] Hences anD Sow v. Tue LONDON AND St. KATHARINE Docks Company. [Q.B. Div. 


barge owner is therefore not liable under that 
section to a penalty for leaving his barge in the 
docks without any person on board. 


Tuis was a case stated by J. Rowland Phillips, 
Esq. a stipendiary police magistrate, under the 
statute 20 & 21 Vict. c. 43, as amended by the 
Summary Jurisdiction Act (42 & 43 Vict. c. 49), 
for the purpose of obtaining the opinion of the 
court on a question of law which arose before him 
as hereafter stated. 


CASE. 


1. At the Police-court, West Ham-lane, Strat- 
ford, in the county of Essex, on the 26th March 
1885, a complaint was preferred by George 
Reader, who was acting as agent of the London 
and St. Katharine Docks Company, hereinafter 
called the respondents, against George Hedges 
and Sons, hereinafter called the appellants, charg- 
ing them under the London and St. Katharine 
Dock Company Act 1864 (27 & 28 Vict. 
c. clxxviii), s. 101, for that a certain vessel, to 
wit, the barge Grace, was on the 12th March 
1885 left in the Royal Albert Docks without any 
person on board, of which vessel the appellants 
were the owners. 

2. The said complaint was on the 30th March 
1885 heard by me, when it was proved and I 
found that at 8 a.m. on the 12th March 1885 the 
said vessel, to wit, the barge Grace, was left in 
the Royal Albert Docks without any person on 
board, and that the appellants were the owners of 
the said vessel, to wit, the barge Grace, and that 
it was simply propelled by oars. 

. It was contended on the pert of the respon- 
dents under the London and St. Katharine Docks 
Act 1864 (27 & 28 Vict. c. clxxviii), s. 101, and 
under the Harbours, Docks, and Pier Clauses 
Act 1847 (10 & 11 Vict. c. 27), s. 3, which is 
incorporated in the former Act, that the barge 
Grace was a vessel within the meaning of the 
above-mentioned Acts of Parliament, and that 
the fact of the vessel, to wit, the barge Grace, 
having been left in the Royal Albert Docks with- 
out any person on board rendered the master or 
owner of the said vessel, to wit, the barge Grace, 
liable to forfeit a sum not exceeding 5l. 

4. It was contended on the part of the appel- 
lants that the barge Grace was a barge simply 
propelled by oars, and it was admitted that at 
the time of the alleged offence there was no 
person on board the said barge, and it was con- 
tended that the said barge Grace was not a vessel 
within the meaning of the 101st section of the 
London and St. Katharine Docks Act 1864, 
and the 3rd section of the Harbours, Docks, 
and Pier Clauses Act 1847 (10 & 11 Vict. 
o. 27), and that the appellants as owners of 
the said barge Grace were therefore not liable 
to the penalties mentioned in the said 101st 
section of the London and St. Katharine Docks 
Act 1864. 

9. I being of opinion that the barge Grace was 
a vessel within the meaning of the above Acts 
of Parliament as charged in the summons, con- 
victed the appellants in a penalty of 9L, and 
ordered them to pay 2l. 3e. 6d. coste. 

The question for the opinion of the Court is, 
whether the barge Grace is a vessel within the 
meaning of both the above-mentioned Acts of 
Parliament. If so then my conviction was right, 
but if the barge Grace is not a vessel within the 


meaning of the said Acts, then my conviction 
was wrong. 


The Harbours, Docks, and Pier Clauses Act 
1847 (10 & 11 Vict. c. 27), s. 3, is, so far as material, 
as follows: 


3. The following words and expressions in both this 
and the special Act, and any Act incorporated there- 
with, shall have the meanings thereby assigned to them, 
unless there be something in the subject or context re. 
pugnant to such construction, that is to ERY : 

Tho word “ vessel” shall include ship, boat, lighter, 
and craft of every kind, and whether navigated by steam 
or otherwise. 


The 3rd section of the London and St. Katharine 
Docks Act 1864 (27,& 28 Vict. c. clxxviii.) in- 
corporates the Harbours, Docks, and Piers Clauses 
Act 1847 (10 & 11 Vict. c. 27) with that Act, and 
the 4th section provides that “tho several words 
and expressions to which by the Acts in whole or 
in part incorporated with this Act meanings are 
assigned, have in this Act the same respective 
meanings, unless excluded by the subject or 
context.” 

The 100th, 1018t, and 102nd sections of the Lon- 
don and St. Katharine Docks Act 1864 (27 & 28 
Vict. c. clxxviii.), are as follows; 


100, The dock master shall have full power and autho- 
rity to order all ships and vessels entoring the docks, 
basins, locks, cuts, or entrances of the amalgamated 
company, or any of them, to be dismantled in such 
manner as he thinks proper and safe for the vessel so 
entering, and for the prevention of accident or mischief 
to other ships and vessels, or to lighters, or craft, or to 
the docks and works; and during the time of every 
ship’s delivery or when discharged her cargo, to have 
such quantity of ballast on board or deadweight in her 
hold as he jndges requisite ; and no ship or vessel shall 
be allowed to enter the docks, basins, locks, cuts, or 
entrances, unless she beso dismantled, nor shall any 
ship or vessel therein be unladen so far as to rendor her 
insecure through the want of weight in her hold, or of 
such quantity of ballast on board as the dock master 
thinks expediont; and the dock master shull have full 
power ane authority to give directions for topping, 
bracing, or striking yards, masts, and taking in run- 
ning bowsprits, and for having substantial hawaers and 
tow lines and fasta to the dolphin mooring craft, buoys, 
mooring-posts, or rings, and also to regulate the equip- 
ment, rigging, and lading of all ships and vessels in tho 
docks, basins, locks, cuts, or entrances, as he thinks 
necessary. 

101. In case the dock master judges any act or pro- 
ceeding in the rigging, lading, or equipment of any ship 
or vessel injurious,to tho ship or vessel, or to other ships 
or vessels lying in or entering or departing from the 
docks, basing, locks, cuta, or entrances, or to the dooka 
and works, he shall give notice to the master of the ship 
or vessel, or to some other person on board, and appear- 
ing to be in charge of the ship or vessel, to discontinue 
and alter the same, and in case the master shall not, 
according to the direction, suspend or alter the act or 
proceeding immediately after notice so given for that 
purpose, or if any ship or vessel be left in the docks, 
basins, locks, cnts, or entrances, without any person on 
board, the master or owner of the ship or vesgel shall, 
for every such offence, forfeit not exceeding five pounds; 
and the owner of the ship or vessel shall also be anawer- 
able for all the damage or injury suatained by any other 
ships or vessels or by the amalgamated company through 
neglect thereof. 

102. At any time after the expiration of twenty-four 
hours after the time when any lighter, barge, or like 
craft, entera any dock, basin, cut, lock, or entrance of 
the amalgamated company, the dock master or his assis- 
tant may, by notice in writing, require the removal of 
the same ont of the docks and works, and the notice may 
be served by being delivered to the owner, or left for 
him at his then usual or last known place of abode or 
business, or by being forwarded by post, directed to him 
at his then usual or last known place of abode or buai- 
ness, or at his address as appearing on the craft, or if 
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not appearing thereon, then as appearing by the books 
of the master, wardens, and commonalty of watermen 
and lightermen of the River Thames; and if within 
twelve hours after the delivery or sending of the notice 
the craft is not removed as thereby required, the owner 
thereof shall for every such default forfeit not exceeding 
forty shillings, and a further sum of twenty shillings for 
every twenty-four hours or less period after the first 
twenty-four hours during which tho delay continues; 
and at any time after the expiration of twenty-four hours 
after the delivering or sending of the notice the dock- 
master or his assistant may remove the craft out of the 
docks and works and leave the same safely moored, and 
the owner or inaster of the craft shall pay to the com- 
pany the reasonable expense of the removal, and the 
game may be recovered as damages or a penalty. 
Finlay, Q.C. (with him Cranstoun) for the 
appellants.—A. barge simply propelled by oars 
is not a vessel within the meaning of the 
101st section of the London and St. Katharine 
Docks Act 1864, and the magistrate was wrong 
in convicting the appellants under this sec- 
tion for leaving their barge in the docks with- 
out any person on board. -It is true that the 
Company’s Act of 1864 incorporates the Harbour 
Docks and Piers Clauses Act 1847, and that that 
Act interprets the word “ vessel” as including 
“ship, boat, lighter, and craft of every kind, and 
whether navigated by steam or otherwise,” but it 
is contended that the context precludes that 
meaning from being assigned to the word “ vessel ” 
in the lOlst section. The 100th section begins 
by giving the dock master power to dismantle all 
ships and vessels entering the docks. The word 
“dismantle” is not applicable to lighters and 
barges. The object of this “ dismantling” is to 
prevent accidents to “other ships and vessels, or 
to lighters, or craft, or to the docks and works.” 
Here if the word “ vessel” included lighters, the 
words “ or to lighters and craft” would have 
been necessary, but a distinction is clearly drawn 
for the purposes of this section between “vessels 
and lighters.” The section then proceeds to make 
regulations as to ballast, which again do not apply 
to barges, and the section concludes with 
giving the dock master authority to give direc- 
tions for topping, bracing, or striking yards, 
masts, and taking in running bowsprits, and for 
having substantial hawsers and towlines, and also 
to regulate the equipment, rigging, and lading 
of all ships and vessels in the docks. None of 
these provisions apply to barges. To this section 
the 101st section is clearly ancillary, prescribing 
the course to be taken by the dock master in 
exercising the authority bestowed by the 100th 
section. The first provision is that “in case the 
dock master judges any act or proceeding in 
the rigging, lading, or equipment of any ship 
or vessel injurious to the safety of the ship or 
vessel, or to other ships or vessels” in the docka, 
he shall give notice to the master or some other 
person on board, and appearing to be in charge to 
alterit. Again, the words“ rigging, lading, or equip- 
ment of a ship or vessel" clearly do not apply to a 
barge solely propelled by oars. Then follows the 
provision we are dealing with, that in case the 
master does not alter the injurious proceeding 
after notice, and if any ship or vessel be left in 
the docks without any person on board, that is, to 
whom notice may be given to alter the proceeding, 
then the owner shall forfeit a penalty. All these 
provisions have to do with the dismantling and 
uulading of vessels, and clearly do not apply to 
barges, This argument is fortified by the 102nd 


section, which, ships and vessels having been dealt 
with in the preceding sections, proceeds to deal 
with lighters and barges specifically and by name. 
It provides that after twenty-four hours after the 
time when any lighter, barge, or like craft enters 
the docks the dock master may require by notice in 
writing its removal, and it is to be observed that 
there is no provision as to serving the notice on the 
person on board and appearing to be in charge, 
the statute on the contrary appearing to con- 
template it as a probable occurrence that a barge 
might be left without any person on it, and conse- 
quently providing for sending the notice by post to 
certain addresses mentioned in the section, The 
section further contemplates that barges may be 
left without anyone in charge for some time, and 
gives the dock master power after twelve hours to 
remove them at the expense of the owner. As 
this section therefore clearly contemplates 
barges being left without any person in charge, 
it is clearly repugnant to it that the word “vessel” 
in the 101st section, which provides for fining the 
owner of a vessel left without anyone in charge, 
should include a barge simply propelled by oars. 
Farther, the Legislature has not usually included 
barges under the term “ship or vessel ;’ 

The Bilboa, 1 Mar. Law Cas. O. S. 5: 3 L. T, Rep. 

N. 8. 338; Lush, 149; 
Everard v. Kendall, 3 Mar. Law Cas, O. S. 391; 22 
L. T. Rep. N. S. 408; L. Rep. 5 C. P. 428. 

In Everard v. Kendall, Keating, J. says: "Tt is 
remarkable that whenever a definition is given in 
any Act of Parliament of ‘ ship’ or ‘vessel’ barges 
have invariably been excluded;" and Montagne 
Smith, J. says: “ What, then, is the meaning of 
‘ship?’ It is conceded that inthe Courtof Admiralty 
the jurisdiction exercised in respect of collisions 
is confined to cases of vessels not propelled by 
oars alone. I can see no intention on the part of 
the Legislature to alter the jurisdiction of the 
Court of Admiralty as to the definition of ‘ship,’ 
In the 24 Vict. c. 10, the preamble of which 
declares it to be passed for the purpose of 
extending the jurisdiction of the Court of 
Admiralty, ‘ship’ is defined in sect. 2 to mean ‘ any 
description of vessel used in navigation not pro- 
pelled by oars,’” 

Clarke, Q.C. (with him Grain), contra.—lt was 
the intention of the Legislature that the 10186 sec- 
tion should apply to all vessels, including barges, 
and there is nothing in that section or in the con- 
text repugnant tothis construction. The Harbours, 
Docks, and Piers Clauses Act 1847, which is incor- 
porated by this Act, assigns (ss. 3 and 4) a distinct 
meaning to the word vessel making it include 
ship, boat, lighter, and craft of every kind, and 
whether navigated by steam or otherwise, and it 
will require very strong affirmative considera- 
tions, which do not exist here, to induce the court 
to hoid that the word “vessel,” in the lOlst 
section, has a different meaning from that 
assigned to it by the interpretation clause. On 
the contrary, all the arguments of expediency 
and the proper construction of the sections 
require that barges suould come within the 
operation of the 101st section. Tho distinction 
between the 100th and 101st sections and the 102nd 
consists only in the two former sections con- 
taining provisions applicable to all vessels includ- 
ing barges, whereas the provisions of the 102nd 
are applicable to lighters and barges only. It is 
further of the highest importance to the dock 
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company that the 101st section should be held to ! 
apply to barges, since that section has always 
been applied to them, and without the section it 
will be difficult for the company to control the 
large number of barges entering the docks. The 
101st section provides against the mischief of 
vessels being left unattended in the docks, and 
this mischief is greater in the case of barges than 
of any other vessels, as they are more likely to be 
cut adrift by the departure of ships or other 
barges to which they may be moored. The 
magistrate was right in deciding that a barge is a 
vessel within the meaning of the 101st section. 


Finlay, Q.C., in reply, was not called upon. 


HuppuEsrOoN, B.— The question we have to 
decide in this case is whether the barge Grace 
belonging to the appellants, a barge simply pro- 
pelled by oars, is a “vessel” within the meaning of 
the 101st section of the London and St. Katharine 
Docks Act 1864 (27 & 28 Vict. c. lxxviii.), which 
provides that if any ship or vessel be left in the 
docks, basins, locks, cuts, or entrances without 
any person on board, the master or owner of 
the ship or vessel shall, for every such offence, 
forfeit not exceeding five pounds. Under this 
section the appellants have been convicted, but 
we are of opinion that the magistrate was wrong 
in so conyicting them. The whole question turns 
on the interpretation we put upon the different 
sections of the Acts. If it were a mere question 
of the meaning of the word “ vessel" in the Act, 
we should be bound to say that this barge was a 
vessel within its meaning, for the 3rd section of 
the Act incorporates the Harbours, Docks, and 
Piers Clauses Act 1847 (10 & 11 Vict. c. 27), 
which, by its 2rd section, provides that “the 
word ‘vessel’ shall include ship, boat, lighter, 
and craft of every kind, and whether navigated 
by steam or otherwise." If, therefore, it were 
a mere question as to whether a barge were a 
vessel under this Act, that would be conclusive; 
but the 4th section of the Act provides that 
"the several words and expressions to which by 
the Acts iu whole or in part incorporated with 
this Act meanings are assigned, have in this Act 
the same respective meaning unless excluded by 
the subject or context." Now, when we come to 
look at the 100th and 10Ist sections of the Act, 
we think it is clear that the Legislature never 
contemplated thata barge should be considered 
a vessel within the meaning of those sections, 
and I think that to hold that it was a vessel 
within their meaning would be repugnant to the 
context and circumstances contemplated by those 
sections. 

Now, in dealing with the 100th and 101st 
sections, ib is obvious at once that they must 
be taken together, and that it was the intention 
of the Legislature to give to the dock master 
certain powers with reference to ships and 
vessels, and to order alterations which he might 
judge to be requisite to be made. Notice of 
these alterations has to be given to some definite 
person or persons on board, and then to ensure 
the carrying out of the dock master’s orders, a 
punishment is provided for disregard of them. 
Then there is also an ancillary provision, that if 
a ship or vessel be left in the docks without 
any person on board, the owner shall be 
liable to a fine in just the same way as if 
the notice had been given and disregarded. 


Now, this is not, as Mr. Clarke has endeavoured 
to put 1t, a specific enactment that if a vessel is 
without any person on board the owner is to be 
liable to a fine, but it is coupled to the previous 
part of the section by the word “or,” that is to 
say, if there is no one on board on whom a notice 
can be served then the owner shall be fined. 
Now, what do the full powers given to the duck 
master by these sections deal with? He may 
order all ships or vessels to be dismantled so as 
to prevent damage to themselves or to other 
vessels or the docks. The word “dismantled” 
has to my mind a very clear significance, and 
then going on through the section we find these 
words, “ during the time of every ship’s delivery,” 
“ballast,” “topping, bracing or striking yards 
and masts,” “taking in running bowsprits,” 
“substantial hawsers and tow lines," “ equip- 
ment, rigging and lading.” bese things are not 
applicable to barges. Then by the 101st section, if 
the dock master thinks any act or proceeding in 
rigging, lading, or equipment of a ship or vessel 
injurious to its own safety or the safety of the 
other ships, notice is to be given to the master, 
or failing the master to some person on board 
and appearing to be in charge. If there is no 
one at all on board then the master is fined. It 
seems to me that this is not a penalty for having 
no one on board, but a provision ancillary to the 
other provisions of the section, that if a notice is 
sent and there is neither the master nor any per- 
son in charge on board to serve it upon, then it 
shall be an offence to have no person on board. 
Nor do I think that there is any error on the 
part of the Legislature in omitting lighters and 
barges from the earlier sections, because when we 
look at the 102nd section we find that they had 
before them the difference between barges and 
other vessels, and made numerous distinctions 
between the two cases. Under these circum- 
stances, I think it is clear that it was not tho 
Intention of the Legislature that a barge of this 
description should be brought within the opera- 
tion of this section, and I think that the magis- 
trate was wrong in convicting the appellants. 
The case of Everard v. Kendall has been quoted, 
but I do not think that, turning as it does on the 
construction of another Act of Parliament, it 
affects this case. Mr. Clarke has argued that 
this section has always been acted upon as in- 
cluding barges, and that if we hold that barges 
are not included within it the company will 
find a difficulty in dealing with them; bot I 
think that it will be found that the company haa 
ample power to make bye-laws to meet the case, 
and such a consideration ought not to influence 
us when upon the whole scope and context ib is 
perfectly clear that it was not the intention of the 
Legislature that a barge solely propelled by oars 
should be considered a vessel within the meaning 
of this 101st section. : 
Wits, J.—I am of the same opinion. It is 
impossible to read these three sections together 
without seeing that they deal with the powers 
which the dock master is to have with reference 
to ships and vessels, and with reference to lighters, 
barges, and like craft, a distinction being made 
between the two classes, and the provisions relat- 
ing to ships and vessels applying to ships and 
vessels, and the other provisions applying to 
lighters, barges, and the like craft. Where ships 
and vessels are mentioned, then we find the pro- 
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visions are applicable to the things which we 
ordinarily mean when we uso those words, namely, 
large craft with rigging and equipment. Amongst 
theso provisions we find one which says that 
where it is necessary to discontinue or alter the 
manner of effecting the dismantling, discharging, 
lading, or equipment of any vessel, a notice 
which is clearly to be immediately acted upon is 
to be given to some person on board, and the 
intention evidently is that some person must be 
lef t on board to receive it, and therefore a penalty 
is provided if a master leaves his vessel iu the 
docks without some person on board to receive 
such a notice. With regard, however, to lighters 
and barges and small craft which have no rigging, 
and to which there is therefore no necessity to 
give any notice regulating their dismantling or 
equipment, we find in the 102nd section a totally 
different scheme, and if it becomes necessary 
to remove them, and no one cat we ‘ound belong- 
ing to them to remove them, then notice is to 
be sent by post or in some other way to the 
owners, and if they do not appear or send 
someone within twelve hours, then the dock 
master may move them at iheir «xpense. This 
interpretation appears to me wv he perfectly 
clear and intelligible, and I think that the lan- 
guage of the sections is perfectly consistent with 
it. All we have to do is to place the clause of the 
101st section, which we are considering—that is, 
“or if any ship or vessel be left in the docks, &c., 
without any person on board ”—into a parenthesis, 
and then the whole clause is intelligible. It 
seems to me that Mr. Finlay has shown that the 
contrary interpretation is repugnant to the con- 
text, which shows that it was not the intention of 
the Legislature to include barges in the operation 
of those sections. Mr. Clarke, however, has 
argued that although barges may not be affected 
by the parts of the sections dealing with dis- 
mantling and equipment, because those things 
are nob applicable to them, yet there is no reason 
for excluding them from the operating of the 
other parts which deal with lading and discharg- 
ing, since barges are particularly liable to be 
overladen and no sunk, and itis very necessary that 
the dock master should have authority to prevent 
this. Ido not think that, where a section is deal- 
ing so evidently with the lading and discharging 
of ships, a portion which may possibly apply to 
both can be taken out and said to apply to barges. 
Barges too, it is said, may very well come within 
the clause providing for the prevention of injury 
to other ships and vessels. 1 donot think that it 
is likely that a small barge having no rigging, 
and out of the way of rigging, was intended to 
be included in this provision. These are the only 
two passages where it is suggested that there is 
any necessity for a wider interpretation of the 
gections. 

I do not, however, think there is any necessity 
for the construction, because, under the 83rd 
section of the Harbours, Piers, and Docks 
Clauses Act 1847, the dock company has, I think, 
ample powers to make bye-laws to meet the case. 
Mr. Clarke argues that there is no power under 
that section to make a bye-law to keep some person 
on board; but I think that, however that may be, 
there is ample power to make bye-laws sufficient to 
prevent the mischief contemplated in these 
sections. Enactmenta of this kind are always meant 
io be construed with reference to the habits of 
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the people engaged, and I do not see ibat there is 
any necessity to keepa man on board every 
lighter at all times. I cannot help thinking that 
the Legislature would be slow to give such a 
power directly, because one cannot ignore the 
common knowledge of mankind, and such a 
necessity would involve the reconstruction of large 
numbers of these barges for the purpose of 
making a cabin for the person on board. On the 
questions, therefore, submitted to us I think that 
the sections, if carefully considered, leave no doubt 
that the appellants’ barge is not a vessel within 
their meaning, and that the conviction is there: 
fore wrong. Conviction quashed. 


Solicitors: For the appellants, J. A, and A. E. 
Farnfield; for the respondent company, C. U. 
Humphreys and Sons. 


Friday, Dec. 11, 1885. 
(Before MaTHEW and Sumy, JJ.) 
Huru AND Co, v. LAMPORT AND ANOTHER. 
Grezs AND Son v. LAMPORT AND ANOTHER. (a) 


General average—Security for vayment—Form of 
bond—Deposit. 


When there has been æ general average loss 
incurred, and the contributions have not been ascer- 
tained, the shipowner is not entitled to make deli- 
very of the cargo conditional upon the consignees 
signing an average bond in theform known as the 
Liverpool average bond, and making a deposit of 
10 per cent. on the estimated value of their goods 
in the joint names, as provided by the bond, of the 
defendants and their average adjuster, or m 
the names of the defendants alone, or in the name 
of the average adjuster alone. A bond in such æ 
form is unreasonable. 


SPECIAL CASE, tke material part of which was as 
follows :— 

The plaintiffs were severally consignees of cargo 
shipped on board the steamship Thales at Buenos 
Ayres for Liverpool. The defendants were agents 
of the owner of the Thales, but for the purposes 
of the case were to be taken as owners of the 
ship, 

The vessel grounded on her homeward voyage 
near Bridport, aud part of the cargo was jet- 
tisoned. 

When the vessel arrived at Liverpool the defen- 
dants claimed a lien on the residue of the cargo 
for general average losses &nd other charges, and 
refused to deliver the goods to the plaintiffs 
unless they would sign an average bond in the 
form known as the Liverpool average bond, and 
make a deposit of 10 per cent. on the estimated 
value of their goods, in the joint names, as pro- 
vided by the bond, of the defendants and their 
average adjuster, or in the names of the defen- 
dants alone, or in the name of the average adjuster 
alone, 

The object of having the deposit in one of these 
forms was to give the shipowner the power of 
drawing from time to time for his disburse- 
ments. 

The plaintiffs, Huth and Co., refused to comply 
with these conditions, but offered to sign the 
London form of bond and to pay 10 per cent.on 
the estimated value of the goods into the joint 
account either of themselves and the defendants, 


(a) Reported by H, D, Boxskv, Esq., Barrister-at-Law 
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or of the nominees of both. The defendants ! 
would not accept the London form of bond, and 
thereupon the plaintiffs paid under protest a 
deposit of 10 percent., and the goods were deli- 
vered to them. 

Tbe actions by Huth and Co. was brought to 
recover the sum paid under protest, as above 
mentioned, and damages for the detention of the 
goods, and it was found in the case that if the 
defendants were not entitled either to the Liver- 
pool form of bond, or to a deposit in any one of 
the three ways mentioned, one of which they 
required, or to have 10 per cent. paid before they 
delivered the goods, then their refusal to deliver 
them was unjustifiable. 

In the action brought by Gibbs and Son the 
goods were delivered up on an application made 
in the second action under Order L., r. 8, on 
payment into court of 10 per cent. on the value 
to meet the lien which the defendants claimed in 
order to assert their right to a deposit on the 
terms above mentioned. . 

A bond similar to the London bond has been in 
use for seventy or eighty years, and the deposit, 
where any has been required, has always been 
made in the joint names of the shipowner and 
consignee. When the voyage ends in Liverpool 
the practice for about fifteen years bas been for 
the shipowner to tender and for the consignee to 
sign the Liverpool form of bond, and for a deposit 
to be made in accordance with it, but the signing 
of the bond is not in all cases insisted on. 

The difference between the London and the 
Liverpool form of bond lies in the provisions as 
to deposits, and in the special: provisions in the 
Liverpool form for referring all questions of 
general average, or other charges arising out of 
the voyage, to the average adjuster of the ship- 
owner, with a clause as to appeal trom his deci- 
sion. Both bonds contain an agreement that the 
deposit shall be held as a security for the general 
average aud particular charges, but by the Liver- 
pool bond it is further agreed that the parties in 
whose names the amount stands may pay thereout 
such sums as they shall from time to time con- 
sider ought to be paid to the owners or master on 
account of money actually disbursed by them or 
him, or to enable them or him to pay off and dis- 
charge claims which form part of the general 
average and other expenses. 

The question for the opinion of the court was, 
whether the defendants were liable to the plain- 
tiffs to any and what extent. 


Cohen, Q.C. (Barnes with him), for the plaintiffs, 
was stopped. 

Finlay, Q.C. (French, Q.C. with him) for the 
defendants. 

The following cases were cited: 

Simonds v. White, 1 B. & ©. 805; 

Crooks v. Allan, 41 L. T. Rep. N. 8. 800; 4 Asp. 
Mar. Law Cas. 216; 5 Q. B. Div. 38; 

The Norway, Br. & Lush. 377. 

MarBEw, J.—l think our judgments must be 
for the plaintiffs in each case. The case has not 
been stated with a view of having the question 
determined whether, according to the custom of 
merchants and the law of England, a shipowner 
is entitled in every case where there is a claim for 
general average to retain the cargo till payment 
of the amonnt has been made. It might be 
necessary to decide that formally if any such 


right bad been asserted in this case by the owner 
of the ship. Mr. Finlay referred to the matter, 
but he did not argue it at any length, and he 
appeared to me to say that when the time came, 
and when the proper case arose, he would be 
prepared to assert that the authorities show that 
such aright as I have referred to exists. The 
only cases he was able to call our attention to 
were the cases of Simonds v. White and Crooks v. 
Allan (ubi sup.). It is sufficient to say that 
neither of those authorities, in my judgment, 
justifies him in the argument that any such right 
exists; but in this case it is perfectly clear that 
no such right wasinsisted upon. If if had been 
a question of lien, and if the shipowner had called 
upon the consignee to deal with his lien, the 
question of amount would immediately have 
presented itself, and a more onerous and difficult 
position for a shipowner to place himself in can- 
not be imagined. He would be bound to give up 
the goods upon having a proper tender made to 
him. Inorder to enable a proper tender to be 
made he would be bound to give the necessary 
information to the consignee; and then he would 
run very great risk of asking too much or too 
little, a risk to the other consignees in the one 
case, and a risk to tho particular consignee in the 
other. But no such position was taken up by the 
shipowner. (a) What the shipowner insisted upon 
was, upon the bond being in the Liverpool form. 
He was willing to take security, but he insisted 
that it should be in the form of what has been 
called the Liverpool bond. 

The question presented to us is whether 
that bond is such a security as a shipowner 
might reasonably demand. It appears to me 
perfectly clear to be unreasonable in two 
particulars; first, in insisting upon making the 
average adjuster the arbitrator in the first 
instance, with a complicated arrangement for 
appeal from his decision ; and secondly, in insist- 
ing upon payment over of the deposit money, 
either to the owner of the ship himself, or to the 
Owner and some average adjuster, so that the 
money is placed for a time entirely out of the 
reach of the consignee of the goods; and that 
money, according to the terms of the bond, may 
be drawn upon by the owner of the Bhip, where 
the money is deposited in his name, or by the 
owner of the ship and the average adjuster whom 
he could name, in the eveut of it being deposited 
in the names of both of them. That form of 
average bond is, to my mind, unreasonable. The 
form of the London bond, which we are 
told has existed for seventy or eighty years, 
appears to be a reasonable one; and I should 
be glad if the result of our decision wore 
to induce the shipowners of Liverpool to have 
recourse to the greater experience and wisdom of 
their London brethren, and adopt that form of 
bond. Our judgment must be for the plaintiffs. 


Siri, J.—I am of the same opinion. 
Judgment for the plaintiffs. 


(a) Mr. Justice Mathew seems to throw some doubt 
upon the right of the shipowner to exercise alien upon 
the cargo for general average, and to retain it until 
payment of his claim, This expression of opinion is not 
necessary to the decision, and whatever doubts may 
have been created by it, they appear to be Ret at rest in 
favour of the shipowner by the decision of the Court of 
Appeal in this case: see post; and L. Rep. 61 Q, B. 
Div. 735, —Epn. 
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Solicitors for the plaintiffs, Waltons, Bubb, and | 


Johnson. 
Solicitors for defendants, Pritchard and Son 
for Thornley and Cameron, Liverpool. 


PROBATE, DIVORCE. AND ADMIRALTY 
DIVISION. 


ADMIRALTY BUSINESS. 


Friday, Dec. 4, 1885. 
(Before Burt, J.) 


Tur HERCULES. (a) 


Oollision—Default action—Sale of foreign ship— 
Affidavit verifying cause of action—Marshall’s 
report. 

The court will not order the sale of a foreign ship 
in a default action in rem merely on the affidavit 
to lead the warrant and the report of the mar- 
shal alleging that it is desirable the ship should 
be sold, but it further requires an affidavit verify- 
ing the cause of action and stating that no 
appearance hae been entered on behalf of the ship. 


Tus was a motion by the plaintiffs in a collision 
action in rem instituted against the owners of the 
foreign ship Hercules. The Hercules had been 
arrested on the 29th Oct. 1885, but no appearance 
had been entered by the defendants. 


The plaintiffs had filed the usual affidavit to 
lead the warrant of arrest. The marshal had 
made a report, stating the Hercules tobe a Nor- 
wegian ship of 683 tons net; to have been built in 
1841; to beina very bad state of repair; to he not 
worth more than 200/.; and alleging that it was 
desirable that she should be immediately sold, in 
order to prevent further expenses being incurred, 
and that she was every day deterioratingin value. 

Dr. Stubbs, for the plaintiff, in support of the 
motion.—The court should, in the present circum- 
stances, exercise its power of ordering a sale. 
(Burr, J.—The only materials before me are the 
marshal’s report and the affidavit to lead the war- 
rant of arrest. Surely you should have an affi- 
davit verifying the cause of actionP] There is 
M LE before the court to warrant an order for 
sale. 

Burr, J.—I will not order tbe sale of a foreign 
ship merely on the marshal's report and the affi- 
davit to lead tbe warrant. That affidavit merely 
says there has been a collision, and that damage 
has been occasioned to the plaintiffs. However, 
in this case, I will accede to the application, sub- 
ject to the plaintiffs filing in the Registry an 
affidavit verifying the cause of action, and stating 
that no appearance has been entered on behalf 
of the ship. 


Solicitors for the plaintiffs, Stokes, Saunders, 
and Stokes. 


Tuesday, Dec. 15, 1885. 
(Before Burt, J.) 
Tue Coronsay. (a) 
Practice—Necessaries aciion—Intervention of mort- 
gogees—Sale of ship— Marshal's expenses. 
Where mortgagees intervened in a necessaries action 
which was discontinued by the plaintiff before 
coming io trial, the Court directed that the 


(a) Reported by J. P. AsPINALLand BUTLER ÁSPINALL, Esqrs. 
Barristers-at-Law. 
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marshal’s fees occasioned by the sale of the ship, 
which was ordered on the application of the 
morigagees, should be borne by the moritgagees, 
who had received the proceeds of the sale, and for 
whose benefit it had been made. 


Tuis was an appeal from the assistant registrar's 
report by interveners in a necessaries action in 
rem against the ship Colonsay. 

The action was instituted by the plaintiff to 
recover the value of necessaries supplied by him 
to the Oolonsay, and the vessel was arrested 
therein. The owners put in an appearance, but 
did not give bail or deliver pleadings. Subse- 
quently Messrs. Kelly and Co. intervened as mort- 
gagees, and took possession of the ship under 
their mortgage. The material-man, alleging that 
he had a prior claim to the mortgagees, refused 
to release the vessel. The mortgagees then ob- 
tained an order for the sale of the ship, and under 
this order she was sold. The marshal’s fees and 
expenses amounted to 3701. 1s. 10d. 

The vessel was bought by the interveners, 
agent. Two days prior to the trial, the plaintiff 
having discontinued his action, judgment, with 
costs, was, by his consent, entered for the mort- 
gagees. The mortgagees’ claim exceeded the 
proceeds of sale, which were paid out to the 
mortgagees, less the expenses occasioned by the 
sale, with the exception of the marshal’s posses- 
sion fee, which the assistant registrar was of 
opinion should be paid by the plaintiff. The 
mortgagees now appealed against the decision of 
the assistant registrar charging them with the 
costs of the sale. 

Bucknill, Q.C. for the mortgagees.—It was the 
plaintiff, who has failed in his action, and who 
necessitated the sale of the ship. He should have 
discontinued his action earlier. As he has been 
unsuccessful in his claim, he should be ordered to 
pay the costs of the sale. The sale was for the 
benefit of all parties, and it is, therefore, un- 
reasonable that the interveners, who have suc- 
ceeded in establishing their right, should be 
visited with the costs. 

Sir Walter Phillimore for the pleintiff—It 
was at the instance of the mortgagees that the 
ship was sold, The continuance of the action by 
the plaintiff is no reason why the plaintiff should 
pay the expenses of tbe sale, as the ship must 
have been sold in any event. The mortgagees 
were not forced to apply to have the ship sold. 
They were people of substance, and could have 
given bail for the amount of the plaintiff's claim. 
Tt cannot be said that the plainviff improperly 
continued his action. He required to be satisfied 
that the mortgagees had a valid title, and, on 
being so satisfied, he at once discontinued the 
action. 


Bucknill, Q.C. in reply. 


Burt, J.—This isa case in which the plaintiff 
claimed a sum of money alleged and sworn to be 
due to him for necessaries supplied to the ship 
Colonsay. There was no denial of this claim, and 
it must therefore be taken that he had a perfectly 
good claim against the shipowners and equally 
against the ship herself, subject, of course, to any 
prior lien that might be in existence. The defen- 
dants, now appearing, have intervened as mort- 


| gagees, and they set up their mortgage, which, if 
|. valid, takes priority over the claim for necessaries, 
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Inasmuch as the amount of the mortgagees’ claim 
exceeds the value of the ship, their lien com- 
pletely ousts the lien for necessaries. The ship 
was arrested by the plaintiff in the necessaries 
suit, and afterwards the mortgagees having 
intervened applied for an order for sale. That 
application was granted, and the ship was sold. 
Certain expenses were occasioned by that sale, and 
the question is, whether those expenses are to be 
paid by the plaintiff or by the mortgagees. 

Now, it is perfectly true that a vessel under 
arrest may bein such a condition that it is desirable 
for all parties she should be sold, or, as an alterna- 
tive, she may be bailed. Inthiscase it was perfectly 
competent for the mortgagees to have bailed this 
ship. It is not contended that their pecuniary 
position was such as to preclude their doing so. 
The assistant registrar has disallowed the mort- 
gagees the marshal’s fees and charges, except the 
possession fees, on the ground that the ship was 
sold on their application, and apparently for 
their benefit. lam now asked to say that they, 
with the proceeds in their pockets, are not to pay 
the expenses of the sale. It is very true that the 
material-man bas been defeated by the mortgagees, 
but I cannot think any blame is to be attributed 
to him for instituting the suit. I think that the 
mortgagees, acting as reasonable men, should 
either have given bail or bave paid the expenses 
of the sale themselves. I must therefore decline 
to accede to this application, and. I uphold the 
assistant registrar's decision. 

Solicitors for the plaintiff, Wynne, Holme, and 
Wynne. 

Solicitors for the interveners, Phelps, Sidgwick, 
and Biddle. 


Dec. 22, 1885, and Jan. 11, 1886. 
(Before Burtt, J., assisted by Trinity Masters.) 


Tux Harvest. (a) 
Collision—Bye-laws for the Regulation of the Port 
of Newcastle-upon- Tyne 1884, art. 20. 
Where a vessel entering the Tyne from the south- 

ward, in order to get upon a course to take her up 
the river on the north side, across from south to 
north of mid-channel at from two to three cables 
lengths outside the south pier she thereby infringes 
Bye-law 20 for the Regulation of the River Tyne, 
directing that vessels shall be brought into the 
port to the north of mid-channel; and she ought, 
on the proper construction of the bye-law, to have 
crossed from south to north at some considerable 
distance outside the pierheads. 
Tuis was a collision action in rem instituted by 
the owners, master,and crew of the late steam- 
ship Stainsacre against the owners of the steam- 
ship Harvest to recover damages occasioned by a 
collision between the two vessels on the 30th 
Nov. 1885. The defendants counter-claimed. 
The facts alleged on behalf cf the plaintiffs were 
as follows: Shortly before 11 p.m. on the 30th 
Nov. 1885 the steamship Stainsacre, of 705 tons 
register, bound on a voyage from Howdon Dock 
in the Tyne to Copenhagen with a cargo of coals, 
was proceeding down the Tyne; the weather was 
fine and clear, but dark, the wind was about 
W.N.W., and the tide was first quarter ebb. 
When the Siainsacre had passed the Herd Buoy, 


(a) Reported by J.P. AsrinaLLand BUTLER ÁSPINALL, Esqrs., 
Barristers-at-Law, 
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and was approaching the south pier, she was well 
over to the south of mid-channel, and was making 
about five to six knots. Her regulation lights 
were duly exhibited and burning brightly, and a 
good look-out was being kept. In these circum- 
stances the red light of a vessel, which afterwards 
proved to be the steamship Harvest, was seen 
about three points on the starboard bow of the 
Stainsacre, and about one mile distant, but no 
masthead light was visible. The Stainsacre was 
kept heading E. $ S. on the course she had been 
steering to leave the harbour, until she had cleared 
the end of the south pier, when her helm was put 
hard-a-port, but shortly afterwards two short 
blasts of a steam whistle were heard from the 
Harvest, which was then, for the first time, dis- 
covered to be a steamship by those on board the 
Stainsacre. Immediately on getting this signal, 
the helm of the Stainsacre was put hard-a-star- 
board, and two short blasts of her whistle blown, 
and immediately afterwards, the red light of the 
Harvest alone continuing open, the engines 
of the Siainsacre were put full speed astern and 
her whistle blown three short blasts. But the 
Harvest came on fast, and with her stern and star- 
board bow struck the starboard side of the Stains- 
acre a little abaft the fore rigging, doing the 
Statnsacre great damage, in consequence of which 
she sank in five minutes after the collision. 

The plaintiffs charged the defendants (inter 
alia) with breach of arts. 2 and 3 of the Regula- 
tions for Preventing Collisions at Sea, and also 
with improperly approaching the entrance of the 
Tyue in such a direction that the Harvest was 
cha E brought into the port to the south of mid. 

annel, and neglecting to comply with Bye-Law 
20 for the Regulation of the Port of Newcastle- 
upon-Tyne. 

The facts alleged on behalf of the defendants 
were as foliows: Shortly before 11 p.m. on the 
30th Nov. 1885, the steamship Harvest, of 881 tons 
register, bound on a voyage in ballast from Ter- 
neuzen to the Tyne, had arrived off the entrance 
to the Tyne, and was proceeding to enter the 
river, having the two lending lights in line on & 
bearing of W. 2 N. At such time her regulation 
masthead and side lights were duly exhibited 
and burning brightly, and & good look-out was 
being kept on board of her. In these circum- 
stances those on board the Harvest observed the 
mastbead and port lights cf a steamer, which 
proved to be the Síainsacre, leaving the river 
very nearly ahead, and a little on the port bow 
withal, and distant about one mile. The helm of 
the Harvest was ported a little, and tho Stainsacre 
brought about a point on the port bow of the 
Harvest, and the vessels were ina position to pass 
portside to port side. Asthe Stainsacre approached 
she appeared to bo steering so as to pass in too 
close proximity to the Harvest, aud the helm of 
the Harvest was ported a little] more, when sud- 
denly the Staineacre shut in her red light and 
opened her green, The helm of the Harvest was 
thereupon put hard-a-porb and one short blast 
blown on her steam whistle, and immediately 
afterwards, as the Stainsacre was seen to be steer- 
ing across the bows of the Hurvest, rendering a 
collision imminent, the engines of the Harvest 
were stopped and reversed full speed astern, and 
three short blasts blown on her steam whistle; 
but the Stainsacre came on at a high rate of 
speed, and, before the Harvest could gather stern 
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way, the Stainsacre, with her starbourd side about 
amidship, struck the stem of the Harvest. It was 
also alleged by the defendants that just before the 
collision, and when the vessels were about a 
quarter of a mile apart, some sudden gusts of 
wind or other unavoidable circumstance extin- 
guished the masthead light of the Harvest, which 
had up to that time been burning brightly. 

Bye-law 20 for the Regulation of the Port 
of Newcastle-upon-Tyne is as follows : 

Every steam or other vessel (whether towing any 
other vessel or not, or being towed) shall, unless pre- 
vented by stress of weather, be brought into the port to 
the north of mid-channel, and be taken out of the port 
to the south of mid-channel. 

Sir Walter Phillimore (with him Gorell Barnes) 
for the plaintifis.—The defendants are to blame 
for not complying with the regulations as to 
lights. The absence of the masthead light mis- 
led the plaintiffs, and contributed to the collision. 
The defendants have also infringed art. 20 of the 
wane rules in coming into the harbour as they 

id. 

F. W. Raikes (with him Stokes) for the defen- 
dants.—The extinguishing of the light was due to 
circumstances beyond the control of the defen- 
dants, and occurred when the vessels were so 
close that it could not have misled the plaintiffs. 
The Harvest was being brought into the harbour 
to the north of mid-channel, and was therefore 
complying with the Tyne rules. Moreover, the 
bye-laws have no application, ag the collision 
occurred outside the piers. 


Sir W. Phillimore in reply. 


Burr, J.—There is no difference of opinion at 
all between the view which the Elder Brethren 
have t&ken of this matter and my own. The col- 
lision, which occurred between two steamships, 
the one leaving and the other entering the Tyne, 
took place on the night of the 30th Nov., some- 
where about 11 p.m. The Tyne Commissioners 
have by authority issued certain regulations 
for governing and directing the navigation of 
their port, and the regulation which is most 
material to the present case is No. 20. The pre- 
ceding rule directs vessels to keep on their own 
starboard side of mid-chanuel in navigating 
narrow waters, and to pass port side to port side. 
Rule 20 is in these words: “ Every steam or other 
vessel (whether towing any other vessel or not, or 
being towed) shall, unless prevented by stress of 
weather, be brought into the port to the north of 
mid-channel, and be taken out of the port to the 
south of mid-cbannel" Now, my understanding 
of that rule is that a vessel about to enter the 
Tyne, coming from the southward, is not to cross 
from the south to the north side cloge up to the 
pierheads. She is to get on a course that will 
take her up the river at some considerable dis- 
tance outside the piers. The reason for such a 
regulation is obvious. It appears to me, and in 
this the Elder Brethren agree, that the main cause 
of this collision—I do not say the approximate or 
the only cause—was the fact, which I find to be 
a fact, that the steamer Harvest, instead of keep- 
ing out to sea till she had passed the line of the 
mid-channel course out of the river, crossed the 
line too near in towards the vierheads, and so 
brought about a position of danger, which, with 
the other circumstances under consideration, 


to have happened some two or two and a half 
cables lengths outside the pierheads, and not 
more. The wreck lay in a position described 
in the notice which has been issued warning 
captains of ships of its position, and that position 
is decidedly to the south of mid-channel. But it 
is said that, though that is or was the position of 
the wreck, it was not the place of collision, 
because, the tide being as it was, carried the vessel 
down, and that that accounts for her lying so 
far to the south. When we come to examine the 
evidence we find that all the witnesses on behalf 
of the Stainsacre say the collision occurred to the 
south of mid-channel, and all the witnesses 
called on behalf of the Harvest say that is not 
the case, and that it occurred to the north of 
mid-channel. 

There being this conflict, I have to decide 
what is the real truth of the matter. What 
occurred to me during the hearing of the evi- 
dence, and what occurs to me now, is that I 
cannot accept the story told by the captain of the 
Harvest as a true story. I cannot accept his 
evidence as to the speed of his vessel, and espe- 
cially that part of it in which he says that his 
vessel actually bad stern way on her at the time 
of the collision. I believe that is wholly contrary 
to the fact, and therefore I am not predisposed to 
accept his evidence as to the position in regard 
to mid-channel, in which he says this collision 
occurred. In the course of his cross-examina- 
tion, he was asked by Sir Walter Phillimore to 
take the position in which he says his vessel was 
at a certain point on the coast, and Jay the course 
he steered from that point. He did so, and the 
chart which he has marked shows that he was 
up within some three, or three and a half at most, 
cables lengths of the entrance of the harbour at 


| the time his course intersected the line of leading 


lights; whereas his case is that he had got on the 
line some mile and & half or two miles outside, 
and was complying with, and not infringing, rule 
20. I am perfectly aware that it is hard to 
judge a man too severely by evidence of that 
sort; but, allowing him a good deal of latitude, it 
appears to us that he must have been, on his own 
showing, a great deal nearer the mouth of the 
harbour than he admits when he began to alter 
his course. That points to the conclusion that he 
infringed rule 20, and I cannot help thinking that 
the position of the wreck leads to the same con- 
clusion. We then have the evidence of the pilot 
Blair, called by the owners of the Harvest, and 
not by the plaintiffs, who say in terms: “If the 
Harvest had come in to the north side of the 
river there never would have been any collision.” 
What is that but equivalent to saying that one 
cause, at all events, of the collision was the 
Harvest not coming in to the north side, and 
that is not obeying rule 20. We think, therefore, 
it is clear that the Harvest was entering the 
harbour in defiance of the rule. 

The next point is as to the absence of the Har- 
vest’ masthead light. That light was, undoubtedly, 
out before the collision ; and, having regard to the 
evidence as a whole, I have no doubt that it was 
out sooner than the defendant’s witnesses would 
have us believe. We think it clear that, when 
the Harvest was something like a mile from the 
Stainsacre, her masthead light had gone out. 
That being so, it was gross carelessness on the 


really caused this collision. The collision seems | part of those in charge of that vessel, entering 
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such a river as the Tyne, to have allowed it to 
remain out until the time of the collision, I have 
not forgotten that there was some independent 
evidence called to prove that the masthead light 
had gone out only shortly before the collision, 
and also to prove that the Harvest was a con- 
siderable distance outside the harbour when she 
shaped her course up the river. Ihave given all 
the attention to that evidence which I think it 
deserves, and I have come to the conclusion that 
itis not altogether trustworthy. It occurred to 
me, early in the course of this case, to ask myself, 
Supposing this masthead light was out, and the 
red light of the Harvest alone visible to those on 
board the Stainsacre, when they came within some 
such distance as a mile, would it have made any 
differenceP I put the question to the captain of 
the Stainsacre, and he, in entire conformity with 
his statement before the Receiver of Wrecks, 
said: “I took that vessel, seeing a red light only, 
for a sailing vessel. I ported to go uuder her 
stern, and I should have passed well under her 
stern if she had been a sailing vessel coming, as I 
bad reason to believe she was. Had I known it 
to be a steamer, I should have at once eased my 
engines, and there would have been no collision.” 
I think that is consistent with the facts, and I 
have no doubt it is the real truth of the matter. 
I think not only was the masthead light out, and 
negligently allowed to remain out for a consider- 
able time, but I think that it was a circumstance 
materially contributing to the collision, and that 
for that also the Harvest is to blame. There is 
another part of this case which has to be con- 
sidered, and it is this: I refer to the atarboard- 
ing of the Stainsacre. That was an extraordinary 
manœuvre, having regard to the position in 
which these vessels were. She says she starboarded 
because she heard the Harvest blow two blasts of 
her whistle, which meant that she was directing 
her course to port. It is very difficult to believe 
that the Stainsacre would ever have star- 
boarded at all nnless she had heard these two 
blasts. There is no other reason why she should 
have done it. The witnesses from the Harvest 
have sworn that they only gave one blast, and 
as a matter of fact, we know that the Harvest was 
porting. Therefore it seems to me extremely 
difficult to suppose that they should have made a 
signal that they were starboarding. It is a con- 
flict out of which I do not see my way 
clearly. It has occurred to me as possible that, 
either from some choking in the pipe or some 
similar defect, what was intended as one blast 
may have sounded as two. I do not know that 
that is a theory which ought to be accepted as the 
true explanation of this case, but I have no doubt 
that the master and those on board the Stainsacre 
acted under the impression that two blasts were 
given. Under all the circumstances of the 
case I have come to the conclusion that the real 
cause of the collision was the Harvest crossing the 
entrance of the port in violation of rule 20, and 
that the absence o her masthead light was also a 
cause conducing to the collision. I do nob think, 
under the circumstances, that blame can be 
imputed to the master of the Stainsacre for star- 
boarding, and we are all very clearly of opinion 
that, as soon as the danger was apparent, he acted 
by starboarding, by giving signals, and by stop- 
ping and reversing. Under these circumstances 
1 pronounce the Harvest alone to blame. 


Tue Toreor, 
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Solicitors for the plaintiffs, Thomas 
and Co. 


Solieitors for the defendants, Turnbull, Tilly, 
and Jfousir. 


Cooper 


Jan. 16 and 19, 1886. 


(Before Sir James HANNEN.) 
Tue Tureor. (a) 

Wages and disbursements — Master — Oharter- 
party—Costa—Ten days’ double pay— Merchant 
Shipping Act 1854 (17 4 18 Vict. c. 104), s. 187. 

Where a ship was chartered under a charter pro- 
viding that the captain should be appointed and 
dismissed by the charterers, that the shipowners 
were fo provide and pay for all provisions and 
wages of the captain and crew, and for the 
necessary equipment for the efficient working of 
the ship, and that the charterers should pay for 
alt the coals, port charges, and other expenses, 
except those above stated, and the captain insti- 
tuted an action in rem against the owners of the 
ship claiming in respect of disbursements, consist- 
ing of provisions and coals, in respect of which 
latler item he had given a draft on the ship- 
owners, which draft had been dishonoured, the 
Court held that the master, having notice of the 
charter-party, was agent for both the owners and 
the charterers in respect of the liabilities of each, 
as determined by the charter, and that therefore 
the owners were liable in respect of the provisions, 
but not in respect of the coals. 


Where, in an action for master's wages, tt appears 
that, at the instilulion of the suit, accounts are 
outstanding between the owners and the plain- 
tiff, and that the same hava not been taken or 
settled, and that within two days of the inetitu- 
tion of the suit the wages are paid, the owners 
have not refused to pay ** without sufficient cause ” 
within the meaning of sect. 187 of the Merchant 
Shipping Act 1854, and therefore the plaintiff is 
not entitled to recover ten days’ double pay. 

THis was an action in rem for wages and dis- 

bursements instituted by the master of the steam- 

ship Turgot against the owners thereof, in which 

the vessel was arrested in the sum of 15002. 

„Uhe plaintiff was appointed master by the 
charterer, Henry Robertson, with the approval of 
the shipowners, and commanded the said steam- 
ship from the 5th April 1884 to May 25, 1885, 

The plaintiff, by his statement of claim, alleged 

that, whilst master, necessaries were supplied to 
the Lurgot by Messrs, Tramontana, of Palermo, 
upon his order to enable the vessel to perform her 
voyage, and that Messrs. Tramontana had 
recovered judgment against him for the cost of 
such necesaries, viz., 241. 4s. 4d., together with 
Ol. 10s, fer costs. It was niso alleged that neces- 
saries had been supplied to the said ship by E. T. 
Aguis and Co., of Malta, upon the plaintiff's order 
to enable the Turgot to perform her voyage, and 
that the plaintiff had been sued for the cost of 
such necessaries, viz., 187]. 14s., and was liable to 
pay the same. Tho plaintiff also claimed wages 
and ten days' double pay. 

The defendants had to put in bail amounting 

to 15002. 


The defence, so far as is material, was as 
follows ;— 


(a) Reported by J, P. ASPINALLand BUTLER ASPINALL, ESqrB, 
Burristers-at-Law, 
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1. The defendants admit that the plaintiff served as 
master of the Turgot for the period in the statement of 
olaim mentioned, but they say that during the whole of 
the said period the said steamship was chartered to one 
Robertaon, and that by the terms of the charter-party or 
charter-parties (which terms were well known to the 
plaintiff) the charterers were to provide and pay for all 
coal and fuel for the steam engines, port charges, and 
expenses whatsoever, except certain expenses not mate- 
rial to this action, and the master, officers, and crew 
were to be appointed by and to follow the instructions 
of tho charterers, and the master was, in faot, appointed 
by the said charterers, and was, as he well knew, in fact, 
the servant of, and in all mattera connected with the 
said ship during the said period acted as and was the 
agent of the charterers and not of the defendants. 

2. The defendants deny that necessaries were supplied 
to the Turgot by Messrs. Tramontana or E. T. Aguis and 
Co., as alleged in the statement of claim, and say that if 
any goods were supplied on the order of the plaintiff, as 
alleged (which the defendants deny), the plaintiff was in 
giving such order or in taking delivery of the eaid goods, 
acting, as he well knew, and as was well known to the 
persons supplying the said goods, as agents for the 
charterers of the said ship, and not on behalf of or with 
the authority of the defendants. If the plaintiff has been 
sued for the said goods, as alleged (which the defen- 
dants do not admit), the defendants say that the 
plaintiff was not liable in reapect of the same, and if he 
has suffered judgment against himself in respect thereof 
such judgment or judgments were suffered by the 
laches and want of proper defence on the part of the 
plaintiff. 

3. As to the plaintiff's claim for wages, the defendants 
say that since action it has been duly satisfied and dis- 
charged by payment, 

4. As to the plaintiff's claim for disbursements, the 
defendants deny that the plaintiff ever made any dis- 
bursements or incurred any expenses or liabilities for the 
said ship, or that the same remain due and unpaid to 
him as alleged. If any disbursements were made, or 
expenses or liability incurred (which is denied), the same 
were not made and incurred by the plaintiff as agent 
for, or on behalf of, or by the authority of the defen- 
dants, but as agent for the charterers, as hereinbefore 
alleged. The defendants further say that if the plain- 
tiff did make any such disbursements, or incur any such 
expenses or liabilities, the said charterers have satisfied 
and discharged the claim of the plaintiff in respeot 
thereof by payment or in account. 


The plaintiff, by his reply, said as follows: 


1. The plaintiff admits that since the commencement 
of this action the defendants have paid to him the 
balance of his wages and disburaements actually out of 
pocket, but the defendants have not paid to him his ten 
days’ double pay to which he was entitled, nor any- 
thing for his detention, and have not paid or indemni- 
fied him against the olaims still being pressed against 
him, and for which he is liable as master of the Turgot. 

. 2. As to the residue of the defence the plaintiff joins 
issue. 


‘The particulars of the plaintiff's claim were as 
follows: Tramontana’s claim and taxed costs, 
amounting to 301. 14s. 4d.; costs of plaintiff's 
solicitors in Tramontana’s action, not yet 
delivered; E. T. Aguis and Co.’s claim, amount- 
ing to 1871. 14e. ; costs of plaintiff's solicitors in 
E. T. Aguis and Co.’s action, not yet taxed; ten 
days’ double pay; and legal charges outside the 
above actions incurred by the plaintiff in conse- 
quence of the defendants’ conduct. In addition 
to the above items, the plaintiff originally claimed 
a sum of 1002}. 3s. in respect of alleged neces- 
saries supplied by Messrs. Laming and Co., but 
this item was subsequently withdrawn. 


The material provisions of the charter-party 
were as follows: 


It is this day mutually agreed . . . that the 
owners shall provide and pay for all provisions and 
wages of the osptain, officers, engineers, firemen, and 
crew, shall pay for the insurance of the vessel (if any), 


and for alloil, tallow, and waste required for the engine- 
room, and provide and pay for the necessary equipment 
for the proper and efficient working of the said steamer. 
That the charterer shall provide and pay for all the 
coals and fuel for the steam engines, port charges, and 
expenses whatsoever, except those before stated. That 
the charterers shall accept and pay for all coal now in 
ship’s bunkers, and the owners shall, on expiry of the 
charter-party, pay for all coal then left in the bunkers, 
both at current marketprices. . . . That thecaptain, 
officers, and crew shall be appointed by and shall follow 
the instructions of the charterer, who will furnish him 
from time to time with sailing directions. That the 
captain shall use all and every dispatch in prosecuting 
the voyage; and shall render all customary assistance 
with the ship’s crew and boats, and should the owners 
be dissatisfied with the conduct of the captain, or any 
of the officers, or engineers, the charterer shall, on 
being advised of such, fully investigate the matter, and 
if necessary make & change in the appointments. 


At the trial it appeared that the charterer, Mr. 
Henry Robinson had appointed the master; that 
the master had knowledge of the provisions of 
the charter-party; that Messrs. Tramontana’s 
claim was in respect of provisions, boat hire, and 
pilotage inwards and outwards; and that E. T. 
Aguis and Co.’s claim was in respect of coals and 
provisions supplied at Malta, and of 6/. advanced 
to the captain. With regard to this claim, 
it appeared that in consequence of & statement 
made by E. T. Aguis and Co.’s clerk to the 
master, that they had received instructions from 
Messrs. Laws, Surtees, and Co., the owners of the 
Turgot, that the master was to draw upon the 
owners. The master accordingly drew a draft 
for 1871. 4s. upon the owners, and handed it to 
E. T. Aguis. It, however, appeared that in fact 
the Messrs. Laws, Surtees, and Co. had given no 
such instructions, and they had accordingly 
refused to meet the draft. The plaintiff attempted 
to prove that the supply of coals at Malta was 
chargeable to the ship, on the ground that it was 
necessary to bring the ship home in consequence 
of the charterer -having failed to supply the 
goods, and it being necessary in the owner's 
interest that the ship should return. In this they 
failed, it being shown that the coals were supplied 
on the charterer’s order. 


J. P. Aspinall (with him Bigham, Q.O.) for the 
defendants.—The matters in respect of which the 
plaintiff is claiming were, by the provisions of the 
charter-party to be supplied by the charterer. 
Therefore, on the authority of The Beeswing (53 
L. T. Rep. N. S. 554; 5 Asp. Mar. Law Cas. 484), 
the plaintiff should look to the charterer and not 
to the owners for payment. He clearly had no 
authority to pledge the owners’ credit in respect 
of coal. It is also submitted that he is not 
entitled to recover the costs incurred by him in 
defending the actions brought against him. He 
clearly ought never to have defended them except 
with the sanction of the present defendants. 


Gorell Barnes for the plaintiff.—The master is 
entitled to recover such disbursemenis as by the 
provisions of the charter-party the owners were 
bound to provide. With regard to the coals, 
reliance is placed upon the judgment of the 
Master of the Rolla in The Beeswing (ubi sup.), 
where he says that if the charterers’ agents 
abroad refused to make disbursements which they 
had undertaken to make, and the ship could not 
be navigated without such disbursements, the 
master would be entitled to charge such disburse- 
ments sgainst the owners. The facts in the 
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present case, therefore, entitle the master to claim 
in respect of the coals. 


Cur. adv. vult. 


Jan, 19.—Sir James HANNEN.—This is an action 
by the captain against the owners of the Turgot 
for necessaries supplied at Palermo, for which 
the captain has .made himself liable, and in 
respect of which judgment has been recovered 
against him. He also claims for necessaries sup- 
plied at Malta, and for wages. The defendants 
deny their liability on the ground that the plain- 
tiff, ia incursing these liabilities, acted as agent 
for the charterer, und not for the owners; and, 
as to the wages, they say they have been paid. 
By the terms of the charter-party the owners 
were to provide and pay for provisions and wages, 
the charterer to provide aud pay for coals and 
other expenses. ‘The captain was to be appointed 
by and follow the instructions of the charterer, 
and if the owners were dissatisfied with the cap- 
tain the charterer was to investigate the facts, 
and, if necessary, make a change. He was, in 
fact, appointed by the charterer, and furnished 
with a copy of the charter-party. I have been 
referred to the case of The Beeswing (ubi sup.), in 
which the facts were very similar to the present, 
except that there the captain was to be discharged 
by the charterers. In this case the captain, 
knowing the terms of the charter-party, was the 
agent of the owners in providing those necessaries 
which, by the terms of the charter, were to be 
paid for by the owners; and was the agent of 
the charterers in providing those necessaries for 
which they were to be responsible. At Malta the 
captain ordered coals to the amount of 150l. 10s., 
provisions amounting to 184. 133. 2d., and obtained 
an advance of 61. to himself. After the coals and 
provisions were supplied the captain proposed to 
pay by drawing on the charterer, but the mer- 
chant supplying the goods refused to take this 
mode of payment, alleging that he had instruc- 
tions from the owners that the captain might 
draw a bill on them. Believing this statement, 
which was, in fact, not correct, the captain drew 
on the owners for the coals and provisions, and it 
is in respect of his liability on this bill that he 
now claims against the owners. I, however, am 
of opinion that the captain is not entitled to 
recover in respect of the coals, as, by the terms of 
the charter-party, he had no authority to pledge 
the credit of his owners for them. 


It was argued by the plaintiff's counsel 
that, on the authority of The Beeswing (ubi 
sup.) he had an implied authority to pledge 
the credit of the owners as agent ex meces- 
sitate, in order to enable the ship to sail. 
The facts do not support his argument. The 
owners had no interest in the immediate depar- 
ture of the ship from Malta, as the charterers 
were bound to pay for the hire of the vessel 
during its detention, and even if it had not been 
so the plaintiff ought to have communicated by 
telegram with the owners before pledging their 
credit for disbursements, which he knew they 
were not bound to make. On the other hand I 
am of opinion that the captain had implied 
authority on the owners’ behalf to make dis- 
bursements for provisions which they were 
bound by the charter-party to supply, and I 
think he is entitled to enforce his claim against 


them to that extent. Onthe same principle I 
think he was entitled to pledge the owners’ credit 
at Palermo, and he therefore can recover the 
amount of his claim in respect of the necessaries 
supplied there. With regard to the costa 
incurred by the plaintiff in defending the actions 
brought against him, I think he cannot recover 
them. He. was, undoubtedly, liable in those 
actions, and he should not have defended except 
at the request of the defendants in this action. I 
am further of opinion that the plaintiff is not 
entitled to recover ten days’ double pay, as the 
small balance of wages due was nob delayed with- 
out sufficient cause, and as it was only found to 
be due on a final settlement of involved accounts, 
and was, in fact, paid within a few days of the 
action being brought. In the result I find he is 
entitled to recover the 6l. advanced at Malta, and 
the 18l. 13s. 4d. in respect of provisions sup- 
plied there, and also 24l. 4s. 2d. recovered by 
Messrs. Tramontana in respect of necessaries sup- 
plied at Palermo, making in all 481. 17s. 6d., 
which I decree due with costs. 

Bigham, Q.C.—It is submitted that, as the 
plaintiff has recovered less than 50L, the action 
should not have been instituted in tho High 
Court. Moreover, the court should not forget 
that the defendants had to putin bail for 15007, 
which was most unreasonable, and therefore ths 
plaintiff should be condemned for arresting the 
ship in such an amount, 

Barnes contra. 

Sir James HANNEN.—The captain was placed in 
a very difficult position between the owners and 
the persons making the disbursements, and 1 
think this case was a proper one to be inves- 
tigated here. I therefore adhere to my decision 
as to costs, 

Solicitors for the plaintiff, Lowless and Co. 


Eo ur for the defendants, Lyne and 


Jan. 12 and 19, 1886. 
(Before Sir James HANNEN.) 

' Tux Dora Tuy. (a) 
Disbursements—Master—Managing owner—Ship's 
stores. 

A master on hie appointment agreed with the 
managing owner that he, the master, should find 
the provisions for the officers and crew at a certain 
rate per day. The master subsequently agreed 
with the managing owner, who was also a ship’s 
store dealer, that the managing owner should 
supply the provisions and should charge them 
against moneys of the master which he held in 
his „hands. The managing owner, however, 
debited his co-owners with the costs of the pro- 
visions, and fraudulently applied the master's 
money to his own purposes, 

Held, in an action in rem against the owners by the 
master to recover wages and disbursements, 
that the master was entitled to credit for such 
an amount in the settlement of his accounts with 
the owners, the fraudulent application of his 
money by the managing owner being a wrong 
done to the co-owners for which he was not 
responsible. 

Tuis was a motion by the defendants in an action 

m rem for master’s wages and disbursements, 

le as Tong MnMÉ 


(a) Eeported by J, P, ASPINALL and BUTLER A E 
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asking that the registrar’s report therein might 
be varied by directing that the plaintiff should 
not be entitied to recover ngainst the defendants 
a sum of 3167. 17s. 6d., which has been allowed by 
the registrar. a 

The action was instituted by Robert Young, 
late master of the e.s. Dora Tully, in rem against 
her owners to recover wages and disbursements. 
His claim, which amounted to 15841, 58. 15d., was 
referred to the registrar and merchants, who 
allowed him 552l. 5s. 9d. At the reference it 
appeared that, at the time he was appointed 
master, it was agreed between himself and one e, 
Tully, the managing owner of the ship, that he, 
the master. should victual the officers and crew at 
a stipulated rate per day, and that these provisions 
were supplied by Tully. It also appeared that at 
this time Mr. C. Tully held in his hands a sum of 
3161. 17s. 6d. belonging to the master, and that it 
was agreed between them that this sum of money 
should be applied in paying the master's victual- 
ling account. Mr. Tully, who was a Ship's store 
dealer, accordingly supplied provisions to the 
ship, most of which were supplied from his own 
stores, He having become involved in pecuniary 
difficulties, instead of applying the plaintiff's 
money in payment of these provisions, debited 
the cost of such provisions to his co-owners, who 
in fact paid for them, and he applied the 
plaintiff's money to his own purposes. it turther 
appeared that, notwithstanding the arrangement 
that the master should supply provisions, the 
owners had in some instances supplied and paid 
for them themselves. In respect of such items the 
plaintiff, in his claim, gave the owners credit, and 
deducted the same accordingly. Among other 
items claimed were the victualling bill and the 
above-mentioned 3167. 17s. 6d., which was claimed 
in the following form : 

C. Tully and Co., for provisions, 3161. 17s. 6d. 


The registrar, being of opinion that the victual- 
ling bill included all amounte paid for provisions, 
struck out the 316l. 17s. 6d., but subsequently 
acceded to the plaintiff's application that he (the 
registrar) should strike out of the credit account 
(containing the deductions before referred to) as 
many items as would balance the 3167. 17s. 6d. 


The registrar’s report with regard to this item 
of 3161. 178. 6d. was as follows ; 


In explanation of the concluding item of the schedule 
No. 2, L have further to report that it appears by the 
evidence of the plaintiff that, at the time he was ap- 
pointed master of this ship, he agreed with Mr. C. ‘fully, 
the managing owner that he, the plaintiff, should find 
provisions for the officers and crew during the voyage at 
a certain rate per diem. Atsuch time Mr. C. Tully held 
in his hands a sum of 316l. 17s. 6d. belonging to the 
plaintiff, or was indebted to him to that amount for 
money received on his account, and if was further 
agreed that all provisions supplied to the ship, by Mr. 
Tully, or paid for by him ea managing owner, 8 ould be 
charged against such private moneys until the amount 
should be exhausted. It further appears that, whilst the 
ship was absent on the voyage in question, Mr. C. Tally 
became involved in financial difficulties, and, instead of 
debiting the plaintiff's private moneys with the costs of 
the provisions supplied to the ship, and which, to a 
large extent were supplied from his own stores, he paid 
for them out of moneys belonging to the ship, and 
debited them accordingly in his accounts with his co- 
owners. In go doing Mr. Tully violated his agreement 
with the plaintiff, and acted unjustifiably by his co- 
owners, In my opinion it was a fraudulent application 
of hia co-owners’ money, to which the plaintiff was no 
party and for which he must not be held responsible 
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and that the plaintiff is only bound to give credit for the 
amount of any provisions so paid for out of the ship's 
moneys as exceeds the sum he had left in Mr. Tully's 
hands for the purpose hefore stated. 

J. P. Aspinall for the defendants.—As regards 
this 3161. 17s. 6d., Tully was the agent of the 
master only and not of his co-owners. Lf so, the 
default of Tully is to be visited on the master and 
not on the co-owners. Although Tully was 
managing owner, yet, for the purposes of this 
transaction, he was merely a marine-store dealer 
employed by the master to provide the provisions. 
The fact that the master was by his agreement 
to supply the provisions, shows that, for this pur- 
pose, Tully was acting only in bis capacity of 
marine-store dealer, and therefore had no autho- 
rity to pledge the credit of his co-owners : 

The Rainbow, 53 L. T. Rep. N. S. 91; 5 Asp. Mar. 
Law Cas. 479. 
A farther proof of this is that Tully held this 
money as security for provisions to be supplied in 
the future, and therefore this money was in no 
way held on behalf of the co-owners. 

Sir Walter Phillimore (with him Dr. Raikes) for 
the master, contra.—The registrar is right in 
treating this money as having been held by ‘Tully 
in his capacity of managing owner, and therefore 
as agent for the co-owners. Ib is true that Tally 
has been guilty of a fraud against his co-owners, 
but for this the master should not be held liable. 

Aspinall in. reply. 

Sir James HawwEN.—This was a suit for 
wages and disbursements, the registrar finding 
5591. 5s, 9d. to be still due to the plaintiff. The 
plaintiff, veing captain of the vessel Dora Tully, 
was by agreement bound to provide provisions 
for the officers and crew. He was to be paid a 
stipulated sum for so doing. Tully, the managing 
owner of the vessel, held, at the time of the cap- 
tain's appointment, 316l. 17s. 6d. of the captain's 
money in his hands, and it was agreed betweeu the 
captain and Tully that he was to deduct from 
the amount of 3161. 17s. 6d. the price of provisions 
which should be supplied by Tully to the vessel. 
The captain was primarily liable, Certain pro- 
visions were supplied by Tully himself out of bis 
own stores, he being a provision dealer; as to other 
provisions, the captain obtained them abroad and 
drew on Tully for their amount; but Tully, instead 
of treating the price of these provisions so sup- 
plied by him, and the other provisions with 
respect to which the captain drew on him, as dis- 
charged by the money in his hands belonging to 
the captain, made default in so applying these 
moneys in his hands, and in his account with his 
co-owners treated the provisions as having been 
paid for out of the ship's money. 


Now the question arises upon whom the loss is 
to fsll by reason of that misconduct on the part 
of Tully, and the registrar has found, with the 
assistance of the merchants, that the loss must fall 
on the co-owners and noton the plaintiff, and Iam 
of opinion that that view is the correct one. As 
to the provisions supplied by Tully himself, it 
appears to be entirely free from the possibility of 
a doubt. Tully is dealing with his own provisions, 
and when he supplied them he was of course 
bound by his agreement with the captain that 
these goods should be treated as paid for out of 
the moneys in his hands. Thongh the facts are 
somewhat different with regard to the provision 
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for which the captain drew upon Tully, yet it 
appears to me the result must be the same. The 
captain, when he drew on Tully, drew upon the 
assumption, which he had a right to hold, that 
Tully would pay for those goods, and they were to 
be treated us agreed for out of the moneys which 
Tully held of his at the time; and if Tully did not 
do that which it was his duty towards his co- 
owner to do, namely, to treat these goods as paid 
for out of the 3161. 17s. 6d., it was a wrong done 
to his co-owners, for which the captain is nob 
responsible, and he has only done what he had a 
right to do by virtne of his arrangements with 
the co-owners, and therefore I must hold that 
the report of the registrar is correct, and the 
appeal must be dismissed with costs. 


Solicitors for the plaintiff, Botterell and Roche. 
Solicitors for the defendants, Ingledew, Ince, 
and Coli. 


Feb. 5 and 10, 1886. 
(Before Sir James HawmwEN, assisted by TRINITY 
MASTERS.) 
Tue Sv. Aupres. (a) 
Collision — Cardiff Drain — Crossing ships — 
Docking signal— Regulations for Preventing Col- 
lisions at Sea, arts. 16 and 23. 


Where a steamship, in charge of a pilot, bound for 
Penarth Dock, and carrying the usual docking 
signal of two bright lights oft, saw, when crossing 
Cardiff Hast Flat, the red and masthead lights 
of a steamship coming down Cardiff Drain, 
bearing on her starboard bow and distant from 
three to four cables length ; but the pilot in charge 
took no steps to get out of the way of the other 
vessel until a collision was inevitable, because he 
waa of opinion that, as he was bound for dock, he 
was entitled to hold on, the Court held that his vessel 
was to blame for breach of ort. 16 of the Regu- 
lations for Preventing Collisions, there being no 
“special circumstances” warranting a departure 
from the regulations. 


Tus was a collision action in rem instituted by 
the owners of the steamship Saltwick against the 
owners of the steamship St. Audries to recover 
damages occasioned by a collision between those 
two vessels on the 20th May 1885. The defen- 
dants counter-claimed. 

The facts alleged on behalf of the plaintiffs 
were as follows: Shortly before 1135 p.m. on 
the 20th May 1885 the steamship Saltwick, of 
1703 tons gross, laden with a cargo of coals and 
bound on a voyage from Cardiff to Port Said, 
was, in charge of a duly licensed pilot, proceeding 
down the Cardiff Drain. She was keeping on the 
west side of mid-channel, and was making about 
two or three knots an hour, with her engines 
going dead slow. The weather was fine and clear, 
the tide was about high water, and the wind was 
blowing a moderate breeze from the S.W. The 
regulation masthead and side lights were duly 
exhibited on board the Saliwick and burning 
brightly, and a good look-out was being kept 
on board. In these circumstances those on 
board the Saltwick observed the masthead and 
green lights of a steamship, which proved to be 
the St. Audries, about one to two points before 


(a) Reported by J, P, AsriNALL and BUTLER ÁSPINALL, Esqrs., 
Barristers-at-Law. 


the port beam and distant about one to one and a 
half miles, and shortly afterwards they observed 
that she also carried two bright lights aft. The 
Saltwick continued slowly on her course down 
Cardiff Drain, and, as she approached the Si, 
Audries, it was seen that she was attempting to 
cross the bows of the Saltwick, thereby causing 
risk of collision. Thereupon the engines of the 
Saltwick were reversed full speed astern and 
three short blasts were blown with her whistle; 
but the Sf. Audries still came on, and with her star- 
board bow struck the stem of the Saliwick, doing 
her great damage. The plaintiffs (inter alia) 
charged the defendants with breach of art. 16 
a the Regulations for Preventing Collisions at 
Jea. 

The facts alleged on behalf of the defendants 
were as follows: Shortly before 11.35 p.m. on 
the 20th May 1885, the screw steamship St. 
Audries, of 500 tions net, bound from Newport to 
Penarth Dock in ballast, was, in charge of a pilot, 
crossing Cardiff Hast Flat about the cross- 
channel. The Si. Audries was neading about W., 
and was making from one to two knots. Her 
regulation side and masthead lights were duly 
exhibited and burning brightly, and the usual 
docking signal of two bright lights was hoisted 
aft, and a good look-out was being kept. In these 
circumstances the masthead and red lights of the 
Saltwick were seen in the Cardiff Drain about 
five points on the starboard bow, ond distant 
about three to four cables. The Penarth Dock 
head signal for the St. Audries to enter not being 
up, the enpines of the St. Audries had been 
Stopped, and she was forging slowly ahead, and 
when the Saltwick was seen to be coming down 
the Drain, crossing the course of the St. Audries, 
the engines of the St. Audrics were reversed full 
speed astern, in order to allow tbe Salhwick to 
pass ahead, and the whistle was sounded three 
blasts. But the Saliwick sounded two blasts on 
her whistle, and came towards the St, Audries as 
if under a starboard helm, and caused danger of 
collision. The whistle of the St. Audries was 
again sounded three blasts, and the Saltwick was 
loudly hailed, but the Saltwick with her stem 
struck the St Audries a heavy blow on her star- 
board bow and did her great damage. 

The pilot in charge of the Sf. Audries, in cross- 
examination, admitted that he had held on until 
the last minute, alleging that, as he was bound for 
the dock, he conceived be was not bound to give 
way to the traffic coming down Cardiff Drain, 

The Regulations for Preventing Collisions at 

Sea: 
iL Art. 16. If two ships under stoam are crossing £O AH 
to involve riak of collision, the ship which has the other 
op vM starboard side shall keep out of the way of 
the other. 


Art. 23. In obeying and construing these rules, due 
regard shall be had to all dangers of navigation, and to 
any special circumstances which may render a departure 
from the above rules necessary in order to avoid imme- 
diate danger. 

Myburgh. Q.C. (with him Gorell Barnes) for the 
plaintiffs.—The St. Audries is to blame tor breach 
of art. 16 of the Regulations for Preventing Col- 
lisions. The pilot in charge of the St. Audries 
has admitted tbat, although he had the Saltwick 
on his starboard side, he took no steps to keep 
out of her way until a collision was practically 
inevitable. It cannot be said that in this case 
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there were any special circumstances rendering a 
departure from art. 16 necessary. 

C. Hall. Q.C (with him Baden Powell) for the 
defendants.—The St. Audries being bound for 
dock, it is unreasonable that she should have to 
give way to all the traffic coming down the Drain, 
and so lose her chance of docking. She carried 
the usuai docking eignal, which made is apparent 
to those on the Saltwick what her destination 
was. If therefore the St. Audries did fail to take 
steps to keep clear of the Saltwick, there were 
special circumstances warranting her conduct. 
The Saliwick is to blame for breach of art. 18 in 
nob stopping and reversing sooner. Those on 
board the Saltwick say the St. Audries was 
neglecting her duty, and yet held on, and there- 
fore, on the authority of The Beryl (51 L. T. Rep. 
N. S. 554: 5 Asp. Mar. Law Cas. 321; 9 P. Div. 
137) they are to blame. 

Myburgh, Q.C. in reply. 

Sir James HANNEN.—1 om of opinion that both 
these vessels are to blame. With regard to the 
St. Audries, it is plain that she was being navi- 
gated by her pilot under a false conception of his 
rights and duties. He thought, because he was 
going into the dock, he was exempted from art. 16 
of the regulations, and that it was not his duty to 
keep out of the way of the Saltwick, although sho 
was on his starboard hand. It is very evident 
that he acted upon that assumption, for he says 
that, even after he had stopped his engines he 
thought he had enough way on to cross the bows 
of the Saliwick. It is plain that she had been 
going at a very considerable speed from the dis- 
tance she travelled after her engines had been 
stopped; and I have no doabt but that the pilot 
was hurrying to get into dock, and, in order to do 
so, wes insisting upon what I have already 
described as a total misconception of what his 
rights and duties were. 

But, on the other hand, it appears to me that 
the Saltwick ic also to blame. Some observa- 
tions have been made as to the state of discipline 
on board this ship when she left port, and it 
may be that some laxity in this respect did 
exist, and that, in consequence, the St. Audries 
was not seen quite so soon as she might have 
been. But, be that as it may, I am not gcing 
to rest my decision upon it. The facts are 
that she was going down the Drain, as she had a 
right to do, and, so long as she was entitled to 
expect that the other would get out of her way, 
no blame can be imputed to her for continuing 
on. But there comes a time when & vessel, even 
though she is primá facie entitled to hold on, is 
bound to take steps with regard to contingencies 
which may arise through the wrongful act of the 
other vessel. In this particular case, if those on 
board the Saliwick had seen—and I think that 
they ought to have seen—that the St. Audries 
was persisting in her intention of crossing their 
bows, they ought to have stopped and reversed 
sooner than they did, and, if so, the collision would 
have been avoided. There is also the further 
charge made against the Sal/wick that she atar- 
boarded. I am sorry to say that I have come to 
the conclusion that the charge has been made 
out, notwithstanding the plaintiffs’ evidence. 
Not only is it spoken to by those on board the 
St. Audries, but there is the evidence of those on | 
the dockhead, also the evidence as to the two ! 


blasts, and also the evidence of the witness who 
says that he rowed past the buoy to the eastward 
of it, and that tho collision took place to the 
eastward of where he wus. For these reasons I 
have come to the conclusion that the Saltwick did 
starboard her helm, and I also find that she was 
out of the gnt at the time of the collision, The 
result is that both vessels are to blame. 


Solicitors for the plaintiffs, Thomas Cooper and 
Co 

Solicitors for the defendants, Ingledew, Ince, 
and Colt. 


Supreme Court of Judicature, 


TL ———À 


COURT OF APPEAL. 


Tuesday, Nov 3, 1885. 
(Before Lord ESHER, MB Cotton and LINDLEY, 
JJ.) 
Nietsen amp Co. v. Wart, James, AND Co. (a) 

Charty-party—Lay days—Demurrage—“ Running 
days”—Custom to lighten vessel at entrance to 
port. 

By a charter-party it was agreed that the plaintiffs’ 
steamship should procerd to Cronvtadt, and there 
load a full cargo of wheat or other grain, and 
therewith proceed (o. London, or to a good and 
sofe port in the Bristol Channel as ordered, “ or 
so near thereto as she may safely get at all times 
of tide, und always afloat, and deliver the same 
on being paid freight.” “ Bight rwaning days, 
Sundays eacepted, to be allowed the merchants, if 
the ship be not sooner despatched, for loading and 
discharging the steamer, and ten days on de- 
murrage if required over and above the laying 
days, at 251. per day." The steamer occupied 
siz days at Cronstadi in loading a cargo of 4325 
quarters of wheat, and was ordered to Gloucester 
for discharge. She arrived at Sharpness Dock, 
in the Bristol Channel, on the 13th Nov. 
Sharpness Dock is within the port of Gloucester, 
and about seventeen miles from the basin, which 
is within the city of Gloucester, where grain 
cargoes are usually discharged if the burthen 
of the ship will admit, the access to the 
City Basin being attained by a ship canal. 
The steamer wus ready io commence her dis- 
charge on the 13th Nov., but could not get nearer to 
Gloucester than Sharpness until part of her 
cargo was discharged. On the 14th and loth 
the defendants took delivery of 1585 quarters at 
Sharpness, and then required the master to take 
the steamer through the canal to the basin to 
complete the discharge. The master proceeded 
under protest, and arrived in the basin on the 
17th. On the 18th the discharge was completed, 
and the vessel returned to Sharpness and arrived 
there on the 19th. 

In an action for demurrage a custom of the port of 
Gloucester was proved to the following effect— 
that the customary place for discharging grain 
cargoes was at the basin within the city, that 
when vessels with grain cargoes destined for 
Gloucester were of too heavy a burthen io go up 
the canal they were lightened at Sharpness; that 


(a) Reported by A. A, HOPKINS, Esq., Barrister-at-Law. 
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during the discharge at Sharpness of so much of 


the cargo as was necessary to enable the vessel to 
proceed by the canal to the basim the lay days 
counted, but the time occupied by going up 
the canal to the basim and by returning to 
Sharpness was not counted : 

Held, that the custom was reasonable, and that 
it was nol inconsistent with the express terme of 
the charter-party as to “running days,” and that 
therefore the time occupied by the vessel in going 
Jrom Sharpness to the busin and in returning 
ought to be excluded from the lay days. 

Judgment of Pollock, B. affirmed. 

Brown v. Johnson (10 M. 4 W. 331) discussed. 


"Lurs was an appeal irom a judgment of Pollock, 
B. sitting at Nisi Prius. 

The plaintiffs, as owners of the steamship 
St. Hilda, claimed against the defendants, as 
consignees of a grain cargo carried from Cron- 
stadt to the port of Gloucester, a balance for 
freight and demurrage. In the result, however, 
the only question which remained between the 
parties was as to the number of lay days which 
were to be allowed to the defendants for dis- 
charging at the port of Gloucester. As to this 
the plaintiffs claimed four days demurrage beyond 
the lay days. The defendants admitted only one 
day, in respect of which they tendered before 
action, and paid into court, the amount claimed 
for that one day. 

The steamship St. Hilda, a vessel of 495 tons 
net register, was by a charter-parbty made in 
London on Oct. 7, 1882, chartered by the plaintiffs 
to Messrs. Scaramanga and Co., a firm of London 
merchants, The charter-party provided that the 
steamer should proceed to Cronstadt, or so near 
thereto as she might safely get, and there load, 
always afloat, a full cargo of wheat or other grain, 
and therewith proceed to London, or toa good and 
safe port on the east coast of Ireland, or in the 
English or Bristol Channel, or ou the continent 
between Hamburg and Havre inclusive, or to 
Glasgow, or to a port on the east coast of Ireland, 
or to Limerick, as ordered on signing bill of 
lading, or at Elsinore or Falmouth for ports west 
of Falmouth, “or so near thereto as she may 
safely get at all times of tide and always afloat, 
and deliver the same on being paid freight." 

The charter-party,after naming the freights pay- 
able at the different ports, continued as follows: 

The freight tobe paid on loading and right delivery 
of the cargo in cash; eight running days, Sundays 
excepted, are to be allowed the said merchants, if the 
ship be not sooner despatched, for loading and dis- 
charging the said steamer, and ten days on demurrage 
if required over and above the said laying days, at 251. 
sterling per day. If not ordered on signing bill of 
lading, steamer to proceed to Elsinore, and if no orders 
there within twelve hours of arrival lay days to count 
until ordered to port of discharge, or to Falmouth for 
final orders as above, which are to be given within 


twelve hours of arrival or lay days to count, but if she 
calls at Falmouth 101. to be paid for doing so. 


In accordance with this charter-party, the 
St. Hilda proceeded to Cronstadt, and there 
loaded a cargo of 4325 quarters of wheat in bulk. 
A bill of lading in respect of this cargo was 
signed by the master and delivered to Scaramanga 
and Co., which provided for the delivery of the 
cargo to them or their assigns "on paying freight 
for the said goods and all other conditions as per 
charter-party.” There was indorsed on the 
charter-party, “six running days, 


NigxsEN AND Co. v. Wait, James, AND Co. 


MARITIME LAW CASES. 


[Cr. or App, 
excepted, expeuded in loading the cargo;" and 
further, * Capt. Robinson is hereby directed to 
proceed with steamship St. Hilda and her present 
cargo to Gloucester, Bristol Channel, for dis- 
charge.” 

The steamer arrived at Sharpness Dock in the 
Bristol Channel, at 11 o'clock a.m. on the 13th 
Nov. 1882. Sharpness Duck is within the port 
of Gloucester, and about seventeen miles from 
the basin, which is within the city of Gloucester, 
where grain cargoes are usually discharged it the 
burthen of the ship will admit, the access from 
Sharpness Dock to the City Basin being attained 
by the Berkeley ship canal. 

On the 13th Nov. 1882 the steamer was cleared 
at the Custom-house, and lay at Sharpness ready 
to commence the discharge and delivery of the 
cargo to the defendants, who were the holders of 
the bill of lading, but she could not get nearer to 
Gloucester than Sharpness unless a considerable 
portion of her cargo were first discharged at 
Sharpness. The defendants on the 14th and 15th 
Nov. discharged and took delivery into lighters 
of 1585 quarters, and then required the master to 
take the steamer through the canal to a dis- 
charging berth within the basin at Gloucester, 
and adjoining the defendants’ warehouse. On 
the 16th the captain proceeded under protest 
for the basin, and arrived on the 17th. On the 
18th the residue of the cargo, 2740 quarters, was 
discharged by the defendants, and on the same day 
she commenced her return to Sharpness, where 
she arrived on the afternoon of the 19th Nov. 

The plaintiffs claimed to reckon six days for 
detention at the port of discharge, making two 
lay day and four on demurrage, and for this 
they claimed to be allowed not only for the two 
days occupied in unloading at Sherpness and the 
one day unloading at Gloucester Basin, but also 
for the two days occupied in proceeding from 
Sharpness to the basin, and the one day occupied 
in returning. 

The defendants, on the other hand, contended 
that the two days occupied in going from 
Sharpness to the basin and the one day occupied 
in returning onght to be excluded, and they 
allowed only for the two days occupied in dis- 
charging at Sharpness and the one day at 
Gloucester Basin, which, with the six days 
occupied by the loading at Cronstadt, would leave 
only one day on demurrage, for which they had 
paid the amount claimed into court. 

The case came on for trial at the Summer 
Assizes 1884, at Gloucester, before Pollock, B. 
and a special jury, when the above facts were 
admitted, and no evidence was called on behalf 
of the plaintiffs. Two witnesses, corn merchants, 
of long experience at Gloucester, were called on 
behalf of the defendants to prove the custom of 
the port of Gloucester with respect to the delivery 
of grain cargoes out of ships of too large a 
burthen to come up the canal without some 
portion of their cargo being discharged at the 
entrance. 'lhe custom as stated by them was as 
follows: That the customary place for dis- 
charging grain cargoes has always been at the 
basin within the city, and that they had never 
known a vessel refuse to go there; that when 
vessela with grain cargoes destined for 
Gloucester were of too heavy a burthen to come 
up the canal they were lightened at Sharpness; 
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much of the cargo as it was necessary to discharge 
in order to enable the vessel to proceed by the 
canal to Gloucester Basin the lay days counted, 
but that the time occupied by coming up the 
canal to discharge at Gloucester Basin and by 
returning to Sharpness was not counted. They 
cited individual cases in which the question had 
arisen between a shipowner and the consignee, 
and in which after some dispute the shipowner 
had given way and accepted an amount of 
demurrage based on this custom. This evidence 
was not disputed by the plaintiff's counsel, and 
the learned judge found the custom proved. It 
was agreed that the jury should be discharged, 
and that the learned judge alone should deal with 
the case. 

Pollock, B. held the custom reasonable, and 
that it was not inconsistent with the terms of the 
charter-party, and that therefore the plaintiffs 
were entitled only to the one day’s demurrage, 
which had been paid into court. He therefore 
gave a verdict and judgment for the defendants. 

The plaintiffs appealed. 


John Edge and Meek for the plaintiffs.—Tbe 
plaintiffs are entitled to count as days on de- 
murrage the daya occupied by the vessel in 
going up the canal from Sharpness to Gloucester 
Basin, and in returning to Sharpness. Any 
custom to the contrary is unreasonable: the 
vessel’s discharge is begun at Sharpness, and at 
that time lay days begin to count. Any custom 
which breaks the lay days and sends the vessel 
at the expense of the shipowner to another place 
of discharge is an unreasonable custom. But, 
even if the custom is not unreasonable it cannot 
prevail in this case, because it contradicts the 
express terms of the charter-party. The charter- 
party provides for “eight running days, Sundays 
excepted, to be allowed for loading and dis- 
charging.” The phrase “running days” means 
* days running " or consecutive days : 

Brown v. Johnson, 10 M. & W. 331. 


[Lord Esser, M.R.—How can that beso when 
the eight running days cover both loading and 
discharging? They cannot be consecutive.) Of 
course the voyage must intervene, but the days 
of loading or discharging in port must be con- 
secutive. Moving the vessel trom Sharpness to 
Gloucester Basin is only moving in port, Sharp- 
ness being part of the port of Gloucester. Any 
time occupied by the merchants in having the 
vessel moved in port for their own convenience 
would always count as lay days. [Lord EsnEg, 
M.R.—That might be true in the absence of any 
custom, but here is a custom dealing with that 
point, and you have to make out that it contra- 
dicts the charter-party.| Of course the basis of 
the argument is that “running days" in the 
charter-party means consecutive days, and, if that 
is so, the custom is clearly inconsistent with 
the charter-party. [Corroy, LJ.—But if for 
“running” in the charter-party “ consecutive” 
is read the clause becomes insensible, because it 
is impossible that all the eight days can be con- 
secutive.) The Irish cases, Caffarint v. Walker 
(Ir. Rep. 9 C. L. 431) and Melntosh v. Sinclair 
(Ir. Rep. 11 C. L. 456), which were cited by 
Pollock, B. in his judgment, were inconsistent with 
his decision. 

H. Mathews, Q.C. and A. T. Lawrence, for the 
defendants, were not called on to argue. 


Lord Esuer, M.R.—After hearing all thet can 
possibly be said in this case from the counsel for 
the plaintifs, I think the point has been threshed 
out, and wc arain a position to give judgment 
without caliir on the counsel for the defendants. 
The questio Mich arises is whether the ship- 
owner in this case is entitled to charge the 
charterers or the consignees of the cargo—it 
matters not which—for two days during which 
the vessel was proceeding from Sharpness along 
the canal to the basin of the harbour within the 
city of Gloucester, and also for one day during 
which the vessel was returning between those 
places. By the terms of the charter-party, the 
vessel was to load in a foreign port, and, being 
loaded with a grain cargo, was to proceed at the 
choice ofthe charterer to a good and safe port on 
the east coast of England, to London, or to a 
port in the English Channel, or in the Bristol 
Channel. Until, therefore, the charterer bad 
exercised his choice, and had ordered the vessel 
to her destination, it would not be known to what 
port she was to proceed. The vessel was ordered 
to Gloucester, which is undoubtedly a Bristol 
Channel port, being upon a navigable river 
which flows down to the Bristol Channel. Now, 
when in acharter-party, asin this one,a large choice 
of ports is given, to any one of which the vessel 
may be ordered to proceed, no one can tell the 
exact circumstances in which the vessel may be 
placed until it is known to what port she will be 
ordered; because the general rule governing the 
delivery of cargoes is that the vessel must proceed 
to the port to which she is ordered, and must 
there deliver at that port her cargo, according to 
the usual course of delivery at that port of such 
a cargo as she carries. The exact circumstances, 
therefore, in which the vessel may be placed will 
vary in various ports. Her owners cannot deliver 
her cargo at any place in the port as they may 
think fit, neither can the charterers order her to 
any place in the port to which they may think 
fit; her owners in this particular may not ratify 
their own whim and pleasure, nor are they ound 
by the whim and pleasure of the charterers, but 
they are bound and entitled to deliver the cargo 
at the port in one part of the port—nemely, at 
that place in the port where such cargoes are 
usually delivered. Now, that being the general 
rule, Í have no doubt that, if it were shown that 
at a particular port the usual mode of unloading 
& particular cargo was to unload one-half or 
any proportion at one place in the port, and to 
unload the remainder at another place in the port, 
then the usual place of delivery of that cargo in 
that port would be at both those places. The 
shipowner would be bound and entitled to deliver 
the cargo in that way, unless some other stipu- 
lation had been made between him and the 
charterer as to the mode of unloading the ship. 
Now Icometo the clause as to lay days, which is 
& very common clause in charter-parties—a clause 
as common as charter-parties themselves. Some 
stipulation has to be made about the time to be 
occupied in loading and unloading the cargo; 
that time is fixed either expressly or impliedly— 
it may be fixed expressly by the parties, or fixed 
impliedly as a reasonable time by law. If it is 
fixed by the parties, they do it in this way : they 
allow a certain number of days during which the 
vessel is to be at the disposal of the charterers to 
load and unload her, and during which heis not 
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to he called on to pay for the use of the ship; 
those days are the lay days. A lay days clause, 
tberefore, is always a stipulation in the charter- 
party in favour of the charterer. Upon that 
stipulation a furtber stipulation is commonly 
engrafted dealing with demurrage days. Those 
are days beyond the lay days, during which the 
charter-party provides that the charterer shall 
pay fixed sum for the use of the ship, if he 
keeps her doing nothing for the purpose of 
loading or unloading her fora certain number of 
days after the Jay days are over. That stipula- 
tion is also in favour of the charterer, because, 
instead of being involved in any dispute about 
the amount be has to pay for keeping the vessel 
idle, the sum to be paid per day during the 
demurrage days is fixed by the charter-party. If 
the charterer keeps tke vessel idle beyond the 
demurrage days, the amount to be paid is a 
question of damages, and he does not know what 
he will have to pay until the amount has been 
settled by a tribunal or by agreement. In this 
case we bave to deal with lay days. Lay days 
are described in charter-parties in various different 
waye, and may be stipulated for and calculated in 
various different manners. They may be, and 
sometimes ure, described as days of so many 
working hours; thenthe number of days is fixed, 
aud the number of hours per day during which 
the work is to proceed is also fixed. "Lbey may 
be described as so many “working days.” In 
that case they will depend in some degree upon 
the port in which the vessel may be at her loading 
aud discharge. ** Working days" are not the same 
in every port in England even, and “ working 
days” in foreign ports differ from working days 
in English ports. By custom, if not by law, 
English working days do not include Sundays, 
and in some foreign ports working days may 
include Sundays. Again, in some foreign ports, 
working days may not include saints’ days, while 
such days would be working days in England. 1t 
by the custom of any particular port certain days 
in the year are holidays, so that by the custom no 
work is done in that port on those days, then the 
term * working days "in the charter-party does 
not at tbat port include those days. In an English 
port “working days" do not include Sundays 
and Christmas Days and some other days well 
known as holidays. “ Working days,” then, ino 
charter-party means days on whioh, at the port 
according to the custom of the port, work is done 
in loading and unloading ships, and in vo case 
at an English port do they include Sundays. 
Merchants and shipowners have thought that 
there was something unsatisfactory in the use 
of the term “working days,” and that lay days 
ought to be counted irrespective of the customs 
of different nations and different ports, and that 
the charterer must take the risk of whether or 
not work is done on Sundays and holidays at the 
various ports in which the cbartered vessel may 
be. They have, therefore, introduced a new term 
into cbarter-parties—namely, "running days." 
That phrase is used to distinguish the days from 
working days. lf "days" are spoken of in a 
cbarter-party, they are distinguished from 
"working days,” because, primd facie, “days” 
means all day and every day, and includes 
Sundays and holidays; but it is possible that 
disputes might arise sbout the meaning of the ! 
term “days ” 


the city, the shipowner has the ri h ll upon 
in such a connection, and it is i the char 2 peace 


to obviate any such difficulty that this term 
“running days” has been issued. That is a 
nautical term, and it can be at once seen what it 
means. What is the run of a ship? It is a 
phrase well known. One speaks of the number of 
days it, will take a ship to “run ” from the Indies 
to England, and “running days ” are those days 
on which a ship is running. What nre those? 
Why, all duy and every day,day aud night. That 
is as plain as possible the meaning of the term. 
"Running days" are those days during which, 
if the vessel were nt sea, she would be running 
on her voyage—that is, every day and all day. In 
the case of Brown v. Johnson (ubi sup.) Lord 
Abinger pointed out that, in point of truth, 
"days" and "running days” mean the same 
thing; because, if so many days for loading and 
unloading a vessel are spoken of in a charter- 
party, they include not only working days, but 
every day, including Sundays and holidays, and 
consequently it comes to pass that “days” and 
“running days” really mean the same thing. 

Having come to the conclusion, it now remains 
to consider in what manner the lay days—not 
"running days"— are to be calculated. They 
must begin as soon as the ship is at her berth in 
the usual place of delivery, and must go on from 
then consecutively. They must go on consecu- 
tively, not because the charter-party in terms 
says so, but because it is to be taken as a neces- 
sary implication that the parties intend that, ag 
soon às the vessel begins to unload, the unloading 
is to proceed uninterrnptedly upon consecutive 
days, neither party at his option taking a holiday. 
If the phrase“ working days” is used, that con- 
secntiveness is spoilt, for the reason which I have 
already explained. “ Running days" means, as 
1 have said, the same thing as days, and, when the 
lay days are provided for as “running days,” the 
work must go on from day to day, every day 
being counted. Now, a charter-party might 
provide that the lay days should be so many 
“running days” except Sundays, in which case 
the meaning would be that every day was to be 
counted except Sundays, those days being taken 
out by the express exception contained in the 
charter-party. Now comes the question, Is the 
term “running days” in a charter-party con- 
tradicted by proof of a custom existing at a 
particular port that at that port certain inter- 
mediate days—such as Sundays, for instance—are 
to be taken out? It does not seem to me that 
there is any contradiction. It is only an explana- 
tion of how at that port the“ running days ™ are 
to be culculated; they are not to be, as they 
ordinarily would be, consecutive, if the custom is 
to the contrary. 1 cannot see that such a custom 
contradicts any express or implied stipulation in 
the ckarter-party, and if it does not do so then 
the custom may be proved. In this case I think 
it cannot be denied that the custom was proved. 
The learned judge heard the evidence of two 
witnesses upon it, was satisfied with that evidence, 
and found that the custom was proved. Thao 
custom was, after all, a custom of a very limited 
kiud, and was this: that when a vessel arrives at 
the port of Gloucester with a grain cargo (the 
custom does not apply to all cargoes), and is B0 
heavily laden that she cannot got up the canal 
from Sharpness to the basin of Gloucester within 


terer to be present at Sharpness to take 
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delivery, not of all the cargo, but of so much | could be made out, would be fatal. A custom 


thereof as will so lighten the vessel that she shall 
be able to pass up the canal to Gloucester Basin; 
the time occupied in unloading thus much of the 
cargo at Sharpness counting as part of the lay 
days. The vessel then passes up the canal and 
delivers the remainder of her cargo in the basin 
and returns to Sheerness, the time occupied in 
going and returning not being counted as part of 
the lay days. Ithink the custom assumes that 
Sharpness is within the port of Gloucester, because, 
if that were not so, by what right would the ship- 
owner includethe time occupied in unloading at 
Sharpnessin the lay days? And for allthe purposes 
of this case I treat Sharpness as being within the 
port of Gloucester. Then, what does the custom 
come to? It only comes to this: that at the port 
of Gloucester there are two usual places of 
discharge for grain cargo—the one at Sharpness, 
where the ship discharges onough to enable her 
to pass up the canal; and the other at the basin 
at Gloucester, where the discharge is completed. 
If there was no custom, the lay days would of 
course begin at the beginning of the delivery at 
Sharpness, and would, if “days” or "running 
days” were provided for, go on consecutively 
from day today. But the custom adds this term: 
that for the time occupied by the traversing of 
the canal— which is, be it remembered, a remeval 
of the vessel within the limits of the port—lay 
days are not to be counted, and that out of the 
"running days" such an intermediate timo is 
to be deducted. I cannot see that such a custom 
contradicts anything contained in the charter- 
party, and, so far trom being an unreasonable 
custom, it seems tome to be a most reasonable 
one, and one calculated to do accurate justice 
between shipowner and charterer, having regard 
to the circumstances of the port. I think, there- 
fore, thut the judgment of the learned Baron 
was right, and that this appeal must be dismissed. 
I think the judgment of Lord Abinger in Brown 
v. Johnson (ubi sup.) is an express authority that 
such a custom as this is admissible, and that, if 
proved to exist in fact, it modifies the charter- 
party. 

Cotton, L.J.—I am of the same opinion. A 
custom was found by the learned judge to have 
been proved to this effect: that when vessels 
with grain cargoes come to discharge at the port 
of Gloucester, but are too heavily laden to go up 
the canal, they discharge at Sharpness so much 
of their cargo as is necessary to lighten them to 
enable them to go up the canal; that the days 
occupied in this discharge are counted among the 
lay days provided for by the charter-party, but 
that the lay days are interrupted while the vessel 
is going up the canal, and begin again when she 
arrives at the usual place of discharge in the 
basin of Gloucester. That war the custom found 
by the learned judge, aud, although the evidence 
of the witnesses who proved the custom has been 
criticised, I see nothing which would justify us in 
saying that the learned judge was wrong in 
finding the custom to be that which he has stated. 
That seems to me a reasonable custom, and a 
custom which takes into account the interests 
both of the shipowner and of the charterer, and 

rovides reasonably for each ef those interests. 
he main point argued was, that this custom is 
inconsistent with the express terms of this 
charter-party, and of course that objection, if it 


when proved only modifies that which, in the 
absence of any custom, would be the consequence 
of the contract between the parties. It modifies 
their legal rights under the instrument, there 
being no express provision inthe instrument with 
reference to the matter; but where the instrument 
itself deals with the subject-matter of the custom 
in a way contrary to the custom, then the rights 
of the parties are determined by the instrument. 
Now, it is said that this charter-party provides 
eight running days for loading and unloading 
the cargo, that running days mean consecutive 
days, and that therefore the custom which breaks 
into the consecutive days is inconsistent with the 
express provisions of the charter-party. I think 
the fallacy of that argument is this: that 
"running days" means consecutive days. It 
may be true that, in the absence of any custom, 
running days would be consecutive days, but that 
is not conclusive. What we have to consider is 
whether the phrase * running days” is an express 
stipulation that the days shall be consecutive. 
I think it is not. I think the phrase “ eight 
running days” will not, in the ordinary use of 
the English language, bear that meaning: “eight 
days running " might have done so, but I think 
“eight running days” has & different meaning. 
It may be that the consequence of using the term 
“running days” will, in the absence of custom, 
be that the days will be consecutive; but nothing 
has been quoted to show us that “running days" 
must necessarily mean “consecutive” days. I 
think the language used by Lord Abinger in 
Brown v. Johnson (ubi sup.) ia quite contrary to 
the appellants’ contention. Hesays: ' With respect 
to the days, I think the word ‘days’ and 
‘running days’ mean the same thing—namely, 
consecutive days—unless there be some particular 
custom." But he cannot mean that is is the same 
as if “consecutive days" had been expressly 
stipulated for, because, if "running" was the 
same as “ consecutivo," no custom could interfere 
to make tke days not consecutive. I think, 
therefore, that there is nothing in the express 
terms of this contract to prevent the custom 
from being introduced and proved, and, as it was 
introduced and proved, in my opinion the judg- 
ment of the learned judge was quite right. Iam 
of opinion that the days spent in going up the 
canal and returning are not to be included in 
counting the lay days allowed for the discharge 
of the cargo. lam therefore of opinion that the 
appeal must be dismissed. 

Lixpury, L.J.—I am of the same opinion. I 
think, upon the evidence, the custom was proved. 
The main point argaed was that, taking the 
custom as proved, it was inconsistent with the 
terms of this charter-party, and caunot affect the 
question now in dispute between these parties. 
T'o reduce the argumeut of the appellants to the 
smallest possible compass, it is this: that ''run- 
ning days” in this charter-party means and 
ought to be read as “ consecutive days.” Let me 
say, in the first place, that if the word “ consecu- 
tive " is substituted for the word “running,” the 
clause becomes wholly insensible, because it would 
follow that the time spent in loading, unloading, 
and in calling for orders at Elsinore, is all to be 
spent upon consecutive days. ‘That is wholly 
impossible, and therefore the one word cannot, at 
any rate, be substituted forthe other. Then it is 
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urged that "running days” have been held to 
mean consecutive days. Flow does the custom 
bear upon that proposition? The custom is that 
ihe time which is necessarily consumed in going 
up the canal from Sharpness to Gloucester and in 
returning is nof treated as part of the time 
for unloading. During that time the cargo is 
certainly not physically being discharged, and 
the custom of the port saysthat that time is not 
to be reckoned as part of the time allowed for 
the discharge. By the charter-party n fixed 
number of days are allowed for loading and for 
discharge. Looked at in that way, it appears to 
me that the custom isin strict conformity with 
the terms of the charter-party, and in no way 
inconsistent with it. I need not say anything 
more about the authorities. I think it is plain 
that “running days” means all days and every 
day, whether they are working days at the par- 
ticular port or not. I think, therefore, that the 
judgment of the learned Baron was right, and 
that this appeal must be dismissed. 
Appeal dismissed. 


Solicitors for plaintiffs, Turnbull, Tilly, and 
Mousir, for Turnbull and Tilly, West Hartlepool. 

Solicitors for defendants, Edward Doyle and 
Sons, for Taynton and Sons, Gloucester. 


Tuesday, Dec. 16, 1884. 
(Before Brert, M.R., Corton, and Linpiey, L.JJ.) 
GARDNER AND Son v. TRECHMANN. (a) 


Charter-party—Bill of lading—Incorporation of 
charter-party into bill of lading—Freight—Lien. 


The plaintiffs were the consignees of certain goods 
shipped cn board a chartered vessel under a bill 
of lading whereby freight was payable at the 
rate of 99s. 6d. per ton, and whereby it was 
provided that extra expenses should be borne by 
the receivers, and “other conditions as per 
charter-party.” By the charter-party it was pro- 
vided that freight should be payable at the vate 
of 31s. 3d. per ton, and that a shipowner should 
have an absolute lien on the cargo, for freight, 
dead freight, §c. A further clause provided that 
the captain was to “ sign bills of lading at any rate 
of freight, but should the total freight as per bills 
of lading be under the amount estimated to be 
earned by this charter, the captain to demand 
payment of any difference in advance.” At the 
port of discharge the defendant, the shipowner, 
claimed and compelled payment from the plain- 
tiffs, who were not the charterers, of freight at the 
rate provided for by the charter-party. The 
plaintiffs sued to recover back the difference between 
the charter- pariy and bill of lading freights. 

Held, that the conditions as to payment of freight 
contained in the charter-party were not incor- 
porated in the bill of lading ; thatno right of lien 
existed for the freight mentioned in the charter- 
party; and that upon payment of the freight 
mentioned in the bill of lading the plaintiffs were 
entitled to delivery of the goods. 

Judgment of Baggallay, L.J. reversed. 


THis was an appeal from a judgment of 
Baggallay, L.J., at the trial at Liverpool. 
The plaintiffs were timber merchants at Bootle, 


(a) Reported by A. A, HoPXINS Esq., Barrister-nt-Law, 


and the defendant was the owner of the British 
steamship Amanda. 

By a bill of lading, dated Aug. 18, 1883, about 
750 tons of boxwood were shipped on board the 
Amanda, at Taganrog, and were made deliverable 
to the plaintiffs. The bill of lading was signed 
by the captain of the Amanda, ond contained 
(inter alia) the following clauses : 

Freight for the said goods payable on delivery at the 
tate of twenty-two shillings and sixpence (22s. 6d.) per 


ton of 22401bs, delivered, immediately in cash, without 
discount, with average accustomed. 


All extra expenses in discharging to be borne by the 
receivers, and other conditions as per charter-party 
dated the 23rd July 1883. 

The charter-party thus referred to in the bill 
of lading had been made upon the date men- 
tioned between the defendant and Mesers, Berthold 
Smith and Co., of Taganrog. By the terms of 
the charter-party the Amanda was to proceed to 
a safe port in the Sea of Azof, and there load a 
full and complete cargo, &c. and then proceed 
to a safe port inthe United Kingdom, on being 
paid freight at the rate of 17. 11s. 3d. per ton. 
The charter-party also contained the following 
clauses : 

The freighters’ liability on this charter to cease when 
the cargo is shipped (provided the same is worth the 
freight, dead freight, and demurrage on arrival at port 
of discharge), the owner or his agent having an absolute 
lien on the cargo for freight, dead freight, demurrage, 
lighterage at port of discharge, and average. 

It is further agreed the captain to sign bills of lading 
28 presented and at any rate of freight, but should the 
total freight as per bills of lading be under tbe amount 
estimated to be earned by this charter, the captain to 
demand payment of any difference in advance; on the 
other hand, any difference in excess of chartered freight 
to be deducted by charterers’ agents at port of discharge. 

Upon the arrival of the Amanda, at Liverpool, 
the port of discharge, the defendant claimed 
payment of freight at the rate mentioned in the 
charter-party, but the plaintiffs disputed that 
claim, and contended that the proper rate of 
freight payable was the rate mentioned in the bill 
of lading. The defendant detained a portion of 
the cargo to enforce payment of the freight at 
the rate mentioned in the charter-party, and in 
order to obtain delivery the plaintiffs were obliged 
to pay a sum of about 991. in excess of the 
freight due under the bill of lading, which sum 


of 991. the plaintiffs now sought to recover back 
in this action. 


Baggallay, L.J. at the trial gave judgment in 
favour of the defendant. 


The plaintiffs appealed. 


Barnes for the plaintiffs—The plaintiffs are 
entitled to delivery upon payment of the freight 
at the rate mentioned in the bill of lading. The 
clause in the bill of lading, which incorporated 
the conditions of the charter-party, must be 
strictly construed, and must not be read so as to 
override the express conditions of the bill of 
lading. Baggallay, L.J. relied upon Gray v. Carr 
(25 L. T. Rep. N. S. 215; 1 Asp. Mar. Law 
Cas. 115; L. Rep. 6 Q. B. 522), but that case does 
notgovern this case. "The last authority on the 
point is the case of Gullichsen v. Stewart (50 L. T. 
Rep. N S. 47; 5 Asp. Mar. Law Cas. 200; 13 Q. B. 
Div. 317), which shows that, where a charter-party 
and bill of lading differ, the bill of lading must 
prevail. He also cited 


Porteus v. Wainey,4 Asp. Mar. Law Cas, 34 99 L. T. 
Rep. N. 8. 195; 3 Q. B. Div. 227, 524. 
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French, for the defendant.—The clause in the 
bill of lading which incorporates the charter-party 
does so wholly, except so far as the clause itself 
creates any exception. The courts have never 
cnt down an agreement of this nature. Gullichsen 
Stewart (ubi sup.) only decided that the con- 
signees of the cargo were not protected by the 
charter-party. (LiwDLEY. LJ. referred to Fry v. 
Chartered Mercantile Bank of India (i4 L. T. 
Rep. N. S. 709; 2 Mar. Law Cas. O. S. 346; 
L. Rep. 1 C. P. 689). Does not that case show 
that such a general reference as this to the 
charter-parby incorporates only such of its con- 
ditions as are consistent with the bill of lading P] 
No case has so held at present. 


Barnes was not called on to reply. 


Brett, M.R.—In this case the plaintiffs have 
shipped goods to be carried to England, and the 
shipowner has assumed to hold them in respect 
ofan alleged lien for freight, the freight alleged 
to be payable to the shipowner being the differ- 
ence between the freight payable under the bill of 
lading and that payable according to the charter- 
party. The shipowner’s claim is not only for the 
whole freight under the bill of lading, but for 
that and as much more as will make up the 
amount to the amount of freight mentioned in 
the charter-party. Now Iam of opinion that the 
charter-party gave the shipowner no lien for this 
difference of freight; the charter-party itself 
dealt with this very point. The excess of the 
amount estimated to be earned by the charter- 
party over the freight payable under the bills of 
lading wus to be paid immediately before the ship 
sailed, it was to be demanded by the captain ; the 
shipowner had therefore no right of lien for that 
excess even against the charterer. But assuming 
that this right of lien ever did exist in the ship- 
owner, it now exists no longer ; it has been ousted 
by the fact that his captain has signed this bill 
of lading. There have been many cases as to 
what is incorporated into a bill of lading by these 
words of general reference to a charter-party— 
* other conditions as per charter-party.” 


I think the cases come to this: that these words 
bring into the bill of Jading all those stipulations 
and clauses of the charter-party which are applic- 
able tothe contract contained in the bill of lading, 
and none others; further, no stipulation contained 
in the charter-party can be brought in by these 
words so as to alter the express stipulations con- 
tained in the bill of lading, so that where the bill 
of lading contains specific stipulations these 
cannot be altered by these words of general re- 
ference to a charter-party which may contain 
inconsistent conditions. In this bill of lading 
there is an express and specific stipulation with 
regard to the payment of freight, viz., that the 
goods shall be delivered on the payment of a 
specified amount of freight, which amount has 
been fixed without reference to any other amount 
of freight, The etfect of the shipowner’s con- 
tention in this case would be to alter that specific 
stipulation by these general words of reference to 
the charter-party iu which another amount of 
freight is mentioned. What these words of 
general reference to the charter-party do is to 
bring into the bill of lading all those clauses and 
conditions of the charter-party which are not 
specifically dealt with by the bill of lading itself ; 
as for instance, a lien for demurrage, but not a 


! lien for freight payable under the charter-party. 


These cases are difficult to decide, and I can 
well understand how the Lord Justice came to a 
decision in favour of the defendant; but, after 
hearing fall argument, I feel constrained to differ 
from him. 


Corton, L.J.—I am of the same opinion. The 
question turns upon the construction of two 
documents, the charter-party and the bill of 
lading, and we have to consider for what amount 
of freight the plaintiffs were liable under these 
two documents. Now the higher rate of freight 
is given by the charter-party, but in that docu- 
ment express power is given to the captain to 
sign bills of lading at a lower rate, and he did 
sign this bill of lading under that power. One of 
the very purposes of the bill of lading is to 
settle the amount of freight, and to hold that by 
these words of reference to the charter-party, 
* other conditions as per charter-parby," a lien 
is given to the shipowner for the amount of 
freight stipulated for under the charter-party 
would, as a mere matter of construction of these 
two documents, be to alter their plain meaning. 
These words seem to me to provide in effect that 
the charter-party shall govern the contract except 
as to the specific provisions contained in the bill 
of lading, as to which the bill of lading is of 
itself a sufficient and effectual contract. This 
construction saves and takes in most of the 
clauses of the charter-party, but is does not take 
in what is here contended for, namely, a lien 
for the freight mentioned in the charter-party ; 
that would be to alter the very point upon which 
the bill of lading is itself express. I think, there- 
fore, that the dacision of the learned judge cannot 
be supported, and that this appeal must be allowed. 


Linp.ey, L.J.—I am of the same opinion. The 
whole difficulty has arisen from the captain 
having neglected’ to enforce on behalf of the ship- 
owner the clauses of the charter-party as to 
demanding payment in advance of the difference 
between the freight due under the bills of lading 
and the freight estimated to be earned by the 
charter-party; and the shipowner now seeks to 
throw upon the owners of the cargo that differ- 
ence, which they ought to have obtained from 
the charterers before the vessel sailed at all. 
The bill of lading is the contract for the convey- 
ance of the goods, and the holder of that docu- 
ment is entitled to have the goods delivered to 
him upon payment of the specified freight. Here 
it is contended that he is not entitled to delivery 
except upon payment of the freight specified in 
the charter-parsy, and that that is so by reason of 
the general words in the bill of lading which 
incorpcrate the charter-party. But is the term 
in the charter-party as to freight consistent with 
the bill of lading? Certainly I am of opinion 
that it is not. I cannot see how the two clauses 
can stand together, and I think it is tolerably 
plain that only those conditions of the charter- 
party are incorporated with the bill of lading 
which are consistent with the contract contained 
in the bill of lading. I think judgment must be 
entered for the plaintiffs with costs. 

Judgment for plain'iffs. 

Solicitors for plaintiffs, Field, Roscoe, and Co., 
for Bateson and Co., Liverpool. 

Solicitors for defendants, Turnbull, Tilly, and 
Mousir, for Turnbull and Tilly, West Hartlepool. 
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(Before Lord Esuer, M.R., LINDLEY, and Lorss, 
L.JJ., assisted by NAUTICAL ÁASSESSORS.) 


Tur Eon. (a) 


ON APPEAL FROM THE PROBATE, DIVORCE, AND 
ADMIRALTY DIVISION (ADMIRALTY). 


Collision—Dense fog—Mod-rate speed—Regula- 

iius for Preventing Collisions at Sea, arts. 
3, 18. 

Where those in charge of a steamship in a dense 
fog hear a. whistle ahead, i$ becomes their duty to 
act sooner with their engines than if the whistle 
is heard on either bow ; and in auch a case they 
ought to act on the probability that the whistle 
belongs to a vessel approaching them, and that 
therefore risk of collision may be involved. 

The Dordogne (51 L. T. Rep. N. S. 650; 5 Asp. 
Mar. Law Cas. 328; 10 P. Div. 6) explained. 


Tuis was an appeal by the plaintiffs from a deci- 
sion of Sir James Hannen in a collision action in 
vem instituted by the owners of the steamship 
Telesilla against the owners of the steamship 
Ebor. The defendants counter-claimed. 


'The facis alleged on behalf of the plaintiffs 
were as follows: Shortly before 4.25 a.m. on the 
29th Jan. 1885, the Telesilla, a steamship of 795 
tons net,manned by a crew of seventeen hands 
all told, and laden with a cargo of coal, whilst on 
a voyage from the Tyne to London, was in the 
North Sea off Cromer. At such time tbe wind 
wos a light breeze from the S.W., the weather 
was foggy and thick in patches, the tide was 
about one hour’s ebb, running about one knot, 
and the Telesilla was steering S. by E. à E. 
magnetic, making about three knots through the 
water, witb her engines going slow. Her proper 
regulation lights were duly exhibited and burn- 
ing brightly. A good look-out was being kept on 
board cf her, and ber steam whistle was being 
sounded at frequent intervals. At such time 
those on board the Telesilla heard the dull and 
faint whistle of a steamship, apparently about two 
points on the port bow, and sh2 was kept on her 
course, and, the whistle of the Telesilla having 
been sourded in reply, the steamship’s whistle 
was again heard, apparently nearer; whereupon 
the engines of the Telesilla were stopped and 
her whistle was again blown ; but soon afterwards, 
and when the speed of the Telesilla was reduced 
so that she was only just moving through the 
water, the masthead and green lights of a 
steamship, which proved to be the Ebor, came in 
sight about two points on the port bow of the 
Telesilla, and about two ships’ lengths off, and, 
although the engines of the Telesilla were at once 
reversed full speed astern, and three blasts blown 
on her steam whistle and her helm starboarded, 
the Ebor, which was going at a high rate of speed, 
with her starboard bow struck the stem of the 
Telesilla doing her great damage. 

The defendants admitted that they had been 
guilty of negligence contributing to the collision, 
but alleged that the plaintiffs were also guilty 
of negligence. The facts alleged on behalf of the 
defendants were as follows: Shortly before 
4.95 a.m. on the 29th Jan. 1885, the Ebor, a steam- 
ship of 449 tons, manned by a crew of fifteen 
hands all told, was off Cromer in the course of 
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a voyage from Calais tothe Tyne in ballast. The 
tide was ebb, and there was a thick fog. The 
Ebor was beading N.N.W., and :goiog halt speed 
at about the rate of three and a half knots. Her 
regulation masthead and side lights were duly 
exhibited, burning brightly, and her fog signal 
was being duly sounded. At such time several 
whistles were heard from ahead, and on each bow, 
and the lights of a steamer were seen on the port 
bow allclear. In these circumstances the white 
light, and immediately afterwards the red light, 
of the Telesilla were seen at a distance of about 
two hundred yards, about two points on the star- 
board bow. Her whistle was heard, and in a 
short time her hull was seen close to the Ebor, 
approaching at considerable speed. When the 
light of the Telesilla was seen, the engines of the 
Ebor were stopped and reversed full speed, and 
her helm was put hard-a-port; but the Telesilla 
struck the starboard bow of the Hbor with her 
stem, and did her considerable damage. The 
defendants (inter alia) charged the plaintiffs with 
breach of arts. 13 and 18 or the Regulations 


for Preventing Collisions at Sea, which are as 
follows : 


Art. 13, Every ship, whether a eailing ship or a steam- 


Sebel in a fog, mist, or falling snow go at a mode- 


Art. 18. Every steamship when approaching another 
ship, 80 as to involve risk of collision, ahall slacken her 
speed, or stop and reverse if necessary. 


April 30, 1885.—The case came on for hearing 


before the President (Sir James Hannen), assisted 
by Trinity Masters. 


Sir Walter Phillimore and J. P. Aspinall for the 
plaintiffs. 


Charles Hall, Q.C. and Baden-Powell for the 
defendants. 


Sir James HANNEN.—These cases give riso to 
great difficulty, and I certainly think that this 
one particularly illustrates that fact; but, baving 
given the best consideration to the case that Ican, 
having consulted the Trinity Brethren, I come, on 
the whole, to the conclusion that both these vessels 
are to blame. Certainly it cannot be laid down, 
as was indicated by the Master of the Rolls in the 
case of The Dordogne (51 L. T. Rep. N. S. 650; 
5 Asp. Mar. Law Cas. 328; 10 P. Div. 6) that 
there is any rule of law that a vessel. when she 
hears the whistle of another steamer in a fog, is 
bound to come to a standstill, It must depend 
upon the circumstances of the case. Of course 
there is a good deal of deception about the 
direction in which the sound is heard, or the 
direction in which it seems to be heard from; but 
ifa man believes that the sound comes from a 
place well away on either side, it would give rise 
to different steps to what it would if he believes 
that he hears the sound right abead. In this case 
the sound of the whistle which was heard on 
board the Telesilla was heard practically ahead 
very slightly on the port bow. 1 have asked those 
who assist me to put themselves in the position of 
those on board the 'elesilla, and to say what 
should have been done different to what was done, 
and the answer that I receive is thet, in the cir- 
cumstances which existed, they ought to have 
stopped when they heard the first whistle until 
they had time to discover by the sound of the 
whistle whether the vessel was approaching, or 
what it was doing. Instead of doing that they 
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continued at the pace at which they had pre- 
viously been going, and what is the result? 
Shortly afterwards—say, a minute—they find 
themselves in such close proximity to another 
vessel, that then it becomes, as they allege, prac- 
tically impossible to avoid a collision. This state 
of facts which the plaintiffs put forward shows 
that where the whistle of a steamer is heard prac- 
tically ahead, that it is not right to wait till 
another whistle is heard, but immediate steps must 
be taken to ascertain in what direction the other 
vessel may be going. As I have hitherto had occa- 
sion to say, they must put themselves, as it were, 
en rapport with each other. They must put them- 
selves in such a position that each may be able to 
deliberately form a judgment as to what distance 
the other vessel is off, and in what direction she 
isgoing. If the vessels continue going as they are 
until another whistle is heard, it may be through 
the negligence of the other vesselthat they are 
brought into such close proximity that it 
may be impossible to avoid collision. I do not 
think that when officers in command of ships 
are dealing with fogs, they should say “ We expect 
everything to be done that ought to be done on 
the other side.” It has been pointed out that pre- 
cautionary steps are to be taken at a time when 
the vessels are approaching so as to involve risk 
of collision, That risk may arise from ignorance 
or even negligence on the other side. 

It is to be further observed, with regard to the 
Telesilla’s case, that it was originally put forward 
in a very different manner to that in which it has 
been attempted to be proved. It was represented 
that there were three pointe of time, at two of 
which a change was made in the manceuvring of the 
Telesilla, It is said in the Preliminary Act that 
the Ebors whistle was heard, and, when her 
whistle indicated that she was approaching, that 
then the engines of the Telesilla were stopped, 
and thut, when the Hbor again whistled and came 
into view, the engines of the Telesilla were 
reversed. In the pleadings it is said that the 
whistle, having been heard for the first time, was 
again heard, apparently nearer, whereupon the 
engines of the Telesilla were stopped, and her 
whistle was again blown; but soon afterwards, 
and when the speed of the Telesilla was reduced 
so that she was just moving through the water, 
the masthead and green lights of a steamer, which 
proved to be the Hbor, came in sight about two 
points on the port bow. That statement of facts 
emphatically marks a decided interval between 
the stopping and the reversing; but the evidence 
which has been given satisfies me that there 
was practically but one operation of stopping and 
reversing. The man scarcely had his hand on 
the lever to accomplish one order before he had 
to effect the other operation. Everything leads 
to the conclusion that these two orders, viz., 
“Stop” and “ Reverse full speed," were uttered 
as rapidly as they could be after each other. This 
shows the very short space of time which, by not 
stopping sooner, the T'elesilla had left herself to 
perform any needful manœuvre when it was 
found that there was danger. There is no doubt 
that the position of the Telesilla was a difficult 
one. In justice to her, I should say that the Elder 
Brethren are of opinion that, in no other respect 
but in that which I have indicated, was there any 
want of proper care shown on her part. It is, 
however, our opinion that, though she may have 


Vor V. N.S. 


been only a little in fault, yet she was in fault, 
and therefore there will be a decree of both these 
vessels to blame. 


From tbis decision the plaintiffs appealed. 


Jan. 18, 1886.—The appeal came on for hearing 
before the Court of Appeal, assisted by Nautical 
Assessors. 


Sir Walter Phillimore and J. P. Aspinall, for 
the plaintiffs, in support of the appeal.—The 
Telesillga has been improperly held to blame 
because those in charge of her did not act with 
the engines on hearing the first whistle. It is 
admitted that she was then going at a moderate 
speed, and that, when it became known to her that 
the Ebor was approaching so as to involve risk of 
collision, her engines were immediately reversed. 
{t has never been laid down that a vessel, on 
hearing a first whistle, is to at once take all way 
off her. If she is going at a moderate speed she 
is entitled to hold on until she hears a second 
whistle, and then act as circumstances may require. 
In The Dordogne (51 L. T Rep. N. 8. 650; 5 Asp. 
Mar. Law Cas. 328; 10 P. Div. 6) the Master of 
the Rolls said that, on hearing the first whistle, 
the vessel should reduce her speed, and that, 
when the other vessel came substantially near, 
then all way should be taken off. It is true that 
Sir James Hannen has found that the first 
whistle was heard practically ahead, but all the 
plaintiff's witnesses describe it as being dull and 
faint, indicating that it was some considerable 
distance off. If so, the circumstances were not 
such as to lead a reasonable and prudent officer 
to suppose that there was then risk of collision; 
and, if so, the Telesilla did not infringe art. 18 of 
the regulations in not acting on hearing the first 
whistle. 


C. Hall, Q.C. (witb him Baden-Powell) for the 
respondents, was not called upon. 


Lord EsuEn, M.R.—I think the judgment of the 
learned judge was right, and for the reasons he 
gave. Much has been said about the case of The 
Dordogne (ubi sup.) and the construction of art. 13 
of the Regulations for Preventing Collisions. The 
article is, * Every ship, whether a sailing ship or 
steamship, shall in a fog, mist, or falling snow go 
at a moderate speed." In The Dordogne (ubi aup.) 
the question was raised as to the construction of 
that article—whether “ moderate” was to be an 
absolute term, or whether it was meant to be a 
term relative to the circumstances. It was there 
urged in argument that “ moderate" meant au 
absolute rate of speed without any relation to the 
circumstances; and what the court endeavoured 
to state, aud held, was, that “moderate” really 
meant moderate according to circumstances, 80 
that what is moderate under one set of circum- 
stances is not moderate in another. That was the 
real effect of the judgment, which did not attempt 
to say that, if two vessels were within a mile of 
each other in a fog, their speed was to be a certain 
specified speed. I recollect in The Dordogne (ubi 
sup.) trying to illustrate my meaning. For 
instance, if a ship were going up or down a narrow 
river in a thick fog, so that those in charge could 
not see ahead, under those ciroumstances, where 
the chances are a hundred to one that they would 
meet another ship exactly opposite tothem, whether 
there was a whistle or no, moderate speed might 
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in that case consist in being absolutely stopped in 
the water. At all events, it might be her duty to 
have only just enough way on to keep steerage 
way. Another case would be where the ship is in 
the open ses, but in the track of vessels; then, if 
she is in & thick fog, and knows that in all pro- 
bability there will be ships meetiag her, although 
it is not the same as if she were in a narrow river, 
yet she ought to go very slow. Again, if she is in 
the open sea and not in the track of vessels, then, 
until she hears & whistle, she has no reason to 
suppose that any ship is near. But ifshe hears a 
whistle the circumstances are different. Here, 
again, we must consider the direction of the 
whistle. If she bears a whistle astern of her, 
there is, of course, then no reason why she should 
stop. By so doing she would probably be run 
into by the vessel behind her. If the vessel were 
on either beam it would be very nearly the same 
thing. But when you come to a whistle on the 
bow you come to a different state of things. Tf a 
whistle is heard on the bow, it is absurd to say 
that an experienced officer cannot tell something 
as to the distance of the vessel sounding the 
whistle. Suppose you hear a whistle, say, about 
two miles off, and broad on your bow, there is then 
no necessity to stop your ship, perhaps hardly any 
necessity to moderate her speed. Butif the ship is 
really close to you—1 do not mean within a ship’s 
length—and on your bow, then you ought to bring 
your ship to a moderate speed within the meaning 
of the rule. If you find the vessel is ahead of 
you, then it becomes necessary to take extreme 
precautions, because you know that every moment 
is bringing the ships nearer together, and that 
there will be danger. When the whistle is ahead 
of you, you ought, to my mind, to act much sooner 
than if the whistle is anywhere else. But, sup- 
posing it is ahead, then comes the question 
whether you have a right to wait till there is a 
second whistle. lf the whistle is ahead, I should 
say you ought hardly to wait at all; but if it is 
on the bow, and seems to be at a considerable 
distance, vou may wait till there is a second 
whistle. If the second whistle, under these cir- 
cumstances, is nearer than the first, your duty is 
clear—you ought to stop, and keep your vessel in 
hand. 

In the present case, where was the first 
whistle that was heard? There seems to be a 
dispute whether there were three whistles or two. 
One of the witnesses says there were only two 
whistles—others say there were three whistles. 
Tt is also said that there was one whistle, and 
then an interval between the second and third. 
But there is one witness who says that he heard 
three whistles, and that there came one, and then 
the other two within s second of each other, and 
that, within a second of these two whistles, the ship 
was insight. If so, that was equivalent to two. 
If there were really an interval between the 
second and third, the question will depend on the 
second, and whether the ship acted properly on 
hearing the second. I, however, take it that the 
evidence comes to this—that there were in 
substance two whistles. Now, what ought this 
ship to bave done on hearing the first whistle ? 
It was as nearly as possible ahead of her. It 
has been described as being "dull" Was that 
really so? That partly depends upon how far the 
ship was. If she was within what any reasonable 
person would call a near distance, then I shall not 


adopt the epithet “dull.” I shali take it to be an 
ordinary whistle. As far as I can make out, the 
ships certainly were not more than a mile from 
each other—I should think within a mile. What, 
then, was the duty of the officer in charge of 
the Telesilla? Is was to go at a moderate 
speed. What was a moderate speed? He 
was going over the ground from three to 
three and a half knots. That was a moderate 
speed before he heard any whistle; but was 
itso after he heard the whistle? It seems to 
me, then, that moderate speed was to go nearly as 
slow as he could, consistently with keeping his 
vessel under command. I do not think he was 
then obliged to stop his engines ; but ought he to 
have gone on at the pace he was going? He could 
have gone at some pace between that and stopping 
his engines. But, instead of doing that, he kept 
on the same speed till the vessels were close 
together. Therefore, the question before the 
learned judge was this: Was the T'elesilla going 
at a moderate speed between the first and second 
whistle, having regard to the fact that the first 
whistle was sounded ahead, and that the officer in 
command could not say in what direction the 
other vessel was going? What should an officer in 
a fog do when he cannot tell whether a vessel is 
coming towards him or not? He certainly ought 
to act on the possibility that she is coming 
towards him. That isa rule I do not hesitate to 
lay down in those circumstances. With a whistle 
right ahead of you in a fog, so that you cannot 
see the ship whistling until she is close on you, 
you ought to act on the possibility—nay, on the 
probability—that she is coming towards you. If 
she is coming towards you, to my mind it follows, 
as & matter of course, that your speed ought to be 
almost as slow as it can be. If it is not, you have 
not gone at a moderate speed within the meaning 
of art. 13, and then, by reason of your breaking 
that article, the consequence is that you also 
break art. 18. You may, of course, break art. 18 
without breaking art. 13, for that is only applic- 
&ble to fog, mist, or falling snow. In this ense, the 
learned judge was advised that, with the whistle 
ahead, and at a distance certainly not more than 
a mile, the Telesilla ought to have stopped till she 
had time to discover what the other vessel was 
doing. The meaning of that is not that the officer 
in command ought to have actually stopped the 
engines, but that he ought to have stopped the 
way of the ship, and make her go slower, until a 
second whistle should tell him whether the other 
vessel was coming towards him or going away 
from him. Had there been a second whistle which 
showed that the other vessel was going away, he 
might instantly have gone on; but if the second 
whistle showed that the vessel was approaching 
bim, he would have to act again, because, although 
he had brought his engines to slow, yet, on finding 
that the other vessel was coming closer to him, he 
ought to stop his engines and probably reverse. 
Those on tho Telesilla ought to have been in such 
2 position that, when the second whistle was heard, 
they could have stopped and reversed their 
engines, and sent their ship back almost instantly. 
Unfortunately they did not do so. It has been 
said over und over again by this court that vessels 
in & fog must be held very strictly to the rule, 
and also that the rules are not made to prevent 
collisions enly, but to prevent risk of collision. 
The learned judge has taken that view, and, to my 
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mind, he was right in so doing. I wish I could ! The learned President has found that the Telesilla 


express myself so clearly with regard to my 
decision that the utmost hypercriticism could not 
hereafter question what I say now. 
fore say again that this was a case in which the 
vessel whistling was as nearly as possible right 
ahead, and at such a distance that it must have 
been apparent to those on the T'elesilla that, if the 
vessel was coming towards them, it must very 
soon produce a position of great danger; that 
therefore the officer in charge ought to have 
acted on the probability that the vessel was coming 
towards him; that therefore he ought to have 
acted at once and without delay; and that, because 
he did not act sooner than he did, he broke the 
rules. I therefore think that the judgment of 
the President was right, and I would only add that 
our assessors agree with the opinion of the Trinity 
Masters below. 

LixpLEx, L.J.—I am of thesame opinion, that the 
conclusion arrived at by the learned judge in 
this case was right, though I think, as he did, 
that the decision bears somewhat hardly on the 
Telesilla. The collision took place in a fog off 
Cromer, and, up to that time, the Telesilla was 
going at what there is no reason to suppose was 
other than a moderate speed. She was going 
easy, and I understand there was no other 
method of going slower, except perhaps by stop- 
ping the engines from time to time. I will 
assume that to be so. ‘The Telesiila hears a 
whistle, which is a little on the port bow, but 
practically ahead. Now comes the question, What 
ought she to have doneP In point of fact, we 
know she did nothing until she heard the second 
whistle, which was much plainer and clearer than 
the first, and which showed that the other vessel 
was approaching nearer. Directly after that they 
see the vessel, and there is a collision, I 
must say I agree with the learned President when 
he says: “The atate of facts which the plaintiffs 
put forward show that immediute steps should 
have been taken, by waiting for a repetition of 
the whistle, to ascertain the distance of the other 
vessel and the direction she was taking. As Ihave 
had occasion to say, they should, as it were, put 
themselves en rapport with each other. Instead 
of that they still continue to go or, at the same 
speed, until another sound is heard, and then the 
ships are brought into such close proximity that 
it is impossible to avoid a collision." It is very 
difficult to lay down a general rule in these cases. 
But, looking at the facts of this case, and the 
speed at which the T'elesilla was going, it is 
obvious that something more might have been 
done to ascertain the movements of the other 
vessel. It seems to me that she was in fault, and 
did break art. 18. Iam therefore of opinion that 
the decision is right, and that this appeal should 
be dismissed. 

Lorzs, L.J.—1t appears to me that the decision 
in The Dordogne (ubi sup.) lays down no invariable 
rule as to what a vessel must do in a fog after 
she hears a whistle. Hach case must depend 
on its own particular circumstances. The 
“ moderate speed ” spoken of in art. 13 must be 
taken to be a relative term. Thus, there may be 
circumstances where it would be prudent to stop, 
and even to reverse. In the present case the 
whistle was heard almost directly ahead. When 
it was heard, the T'elesilla was going about three 


and a half knots, and continued on at that speed. | 


I will there- ; 


should have gone slower than that, until she dis- 
covered or had reason to know what the other 
vessel was doing, and from what quarter she was 
coming. The only question that this court has 
to consider is, whether that is an unreasonable 
conclusion to arrive at. "Unless it is, it ought not 
to be reversed. Iam of opinion that it is a reason- 
able conclusion, and that therefore this appeal 
ought to be dismissed. 
Appeal dismissed. 

Solicitors for the plaintiffs, Botterell and 
Roche. 

Solicitors for the defendants, Ingledew, Ince, 
and Colt. 


Tuesday, March 2, 1886. 


(Before Lord Esneg, M.R., LINDLEY and 
Lorzs, L.JJ.) 


Tuorman v. Burt, Bourton, and Co. (a) 
ON APPEAL FROM THE QUEEN'S BENCH DIVISION. 


Carriage of goods—Action for freight—Counter- 
claim for short delivery—Bill of lading— 
Signature of master’s ageni— Liability of owner 
—LHstoppel—Bills of Lading Act 18 & 19 Vict. 
c. 111), ss. 1, 3. 

To an action for freight by a shipowner against the 
indorsees of the bill of lading, the defendants 
counter-claimed in respect of short delivery. AR 
the goods that were actually put on board had 
been delivered to them; but the bill of lading 
acknowledged the receipt of a larger quantity. 
All the goods mentioned in the bill of lading had 
been floated alongside the ships in rafts, and 
mate's receipts given for them; but some of them 
were lost before they were shipped. The bill of 
lading was signed, ** By authority of the captain, 
Wilh. Ganswindt as agent” Ganswindt was 
the ship's broker at the shipping port. 

Held, that, apart from the Bills of Lading Act, a 
bill of lading is not conclusive against a shipowner, 
and he is not liable in respect of any goods not 
actually shipped ; and that, in the present case, he 
waa not liable under that Act, as the bill of lading 
was not signed by or for him. 

Grant v. Norway (10 C. B.665; 16 L. T. Rep. O. S. 
904) and Jessel v. Bath (L. Rep. 2 Hx. 267) 
followed. 

Bye contract between Schoenberg and Domansky, 

of Dantzic,and Burt, Boulton, and Haywood, of 

London, the former sold to the latter 800 to 1000 

loads of sleeper blocks deliverable to ships at 

Dartzio, according to the custom of the port, pay- 

ment by buyer’s acceptance in exchange for ship- 

ping documents. The custom of the port of Dantzic 
in loading timber cargoes is as follows: The ship- 
per counts the number of pieces in each raft, and 
they are then floated down to the ship, and again 
counted by the mate or someone on behalf of the 
ship, and a mate's receipt given for them, which 
receipt is handed over to the ship when bills of 

lading are signed. In the present case 7497 

pieces were delivered in rafts alongside the s.s. 

Meredith, belonging to the plaintiff, and a mate's 

receipt given for that number. This receipt was 

taken to the office of Ganswindt, the shipping 
broker, end the bill of lading was made ont for the 
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quantity named in the receipt, and was signed by 
the shipping broker. The bill of lading 
commenced as follows: “I, Fletcher, master of 
the steamship called Meredith, which is now 
loading in Dantzie, to sail for London, where the 
discharge is to take place, certify that I have 
received from Messrs. Schoenberg and Domansky 
in the hold of my said ship, 7497 pieces," &o., 
and was signed, “By authority of the captain, 
Wilh. Ganswindt as agent." The number of pieces 
actually shipped on board and delivered to the 
defendants, who were the indorsees of the bill of 
lading, was 216 short of the 7497 pieces, such 216 
pieces being lost in some way from the rafts when 
alongside the ship. 

This action was brought for freight and dock 
dues, but the only question in dispute was, 
whether there had been a short delivery for 
which the defendants could counter-claim. The 
action was tried before Grove, J., who held that 
the counter-claim was not maintainable. 

The defendants now appealed. 

Bigham, Q.C. and Armytage for the defendants. 
—By the Bills of Lading Act, the bill of lading 
is conclusive evidence that the goods thereiu 
represented to be shipped have been shipped, as 
against the master or otber person signing. 

ere the signature is by the ship’s agent and 
binds the shipowner. [Lord Esmer, M.R.—You 
will find Jessel v. Bath (L. Rep. 2 Ex. 267) & 
distinct authority to the contrary.] Even if the 
person signing has only authority to bind the 
owner in respect of goods actually shipped, 
delivery of the goods to the servants of the ship- 
owner alongside the vessel is equivalent to 
delivery on board : 

British Columbia Sawmill Company v. Nettleship, 

` 83 Mar. Law Cas. O. S. 65; L. Rep. 3 C. P. 499; 

18 L. T. Rep. N. S. 291. 
They also cited 
Fragano v. Long, 4. B. & C. 219; 
Re Bahia and San Francisco Railway Company, 
L. Rep.3Q B. 584; 18 L. T. Rep. N. S. 467; 
Howard v. Tucker, 1 B. & Ad. 712. 

Cohen, Q.C. (with him (J. Edge) for the 
plaintiff.—The Bills of Lading Act only makes 
the person actually signing the bill of lading 
liable: 

Brown v. Powell Duffryn Coal Company, L. Rep. 
10 C. P. 562; 2 Asp. Mar. Law Cas. 578; 32 L. T. 
Rep. N. S. 621. 
In the present case the bill of lading is not 
signed by the plaintiff; and the person who 
actually signed, signed for the master, and not 
for the shipowner. [He was stopped by the 
Court.] 


Lord Esxer, M.R.—This is an action by & 
shipowner for freight and dock dues. The 
defendants are the assignees of the bill of lading, 
to whom it must be taken that the property in 
the goods mentioned in the bill of lading bas 
passed; and they have set up a counter-claim 
against the shipowner for not delivering all the 
goods specified in the bill of lading. The question 
is, whether that counter-claim is maintainable. 
Before the Bills of Lading Act, if any injury was 
done to the goods, so as to affect the rights of the 
Ee to whom, by the indorsement of the bill of 
ading, the property had passed, he could sue in 
respect of such injury. If the goods were misde- 
livered or any other form of conversion had taken 


was by reason of his ownership of the goods. 
But he could not maintain an action upon the 
contract contained in the bill of lading. The 
question here is, not whether the defendants can 
maintain an action as owners of the goods, but 
whether they can sue for a breach of the contract 
contained in the bill of lading. By the Bills of 
Lading Act, sect. 1: “ Every consignee of goods 
named in a bill of lading, and every indorsee of a 
bill of lading, to whom the property in the goods 
therein mentioned shall pass upon or by reason of 
such consignment or indorsement, shall have 
trausferred to and vested in him all rights of suit 
and be subject to the same liabilities in respect of 
such goods as if the contract contained in the 
bill had been made with himself" The contract 
contained in the bill of lading refers to all goods 
put on board the ship. It does not bind the 
owner of the ship as to more goods than those put 
on board. If the bill of lading signed by the 
master contains more goods than those actually 
put on board, the signature is beyond the 
master's authority; therefore, as far as this lst 
section goes, the contract is only binding as to 
the goods actually put on board. But then it is 
said that the 3rd section of the Act gives the 
defendants a larger remedy. By that section, 
“ Every bill of lading, in the hands of a consignee 
or indorsee for valuable consideration, represent- 
ing goods to have been shipped on board a vessel, 
shall be conclusive evidence of such shipment, as 
against the master or other person signing the 
same, notwithstanding that such goods, or some 
part thereof, may not have been so shipped, 
unless," &c. Now I agree that the words “the 
person signing the same” do not necessarily mean 
the person who actually signs. If, for instance, 
a clerk in the shipowner’s office signs per pro., the 
owner might be the person signing within the 
section. Or, if the captain bad the gout and was 
thereby prevented from signing himself, and a 
servant signed for him, the captain would be the 
person signing. But in the present case, the 
signature was not that of a mere clerk or servant 
but of an agent; and he was the agent of the 
master, not of the shipowner. ‘Therefore, as the 
shipowner did not sign the bill of lading in the 
present case, he incurs no liability under the 3rd 
section. I have already said that the lst section 
does not help the defendants, as under that they 
can only sue in respect of the goods actually put 
on board. A number of cases seem to me to have 
really decided what we are deciding in the 
present case. 

LivpLEY, L.J.—If this counter-claim is based 
upon the Bills of Lading Act, I am of opinion that 
it is pot maintainable. The bill of lading is 
signed as follows: “By authority of the captain, 
Wilh. Ganswindt, as agent.” That is clearly not 
the signature of the shipowner, who is the person 
against whom this counter-claim is made. There- 
fore, the argument based upon the 3rd section 
of the Bills of Lading Act falls to the ground. 
The Ist section merely gives the indorsee of the 
bill of lading the right to sue upon the contract 
contained in it. Then, if we look outside the Act 
the case of Grant v. Norway (10 C. B. 665; 16 
L. T. Rep. O. S. 504) settles the point. The 
question to be decided was an extremely difficult 
one before that case; but that case settled 15, and, 
as far as Iam aware, has always been acted on. 
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signing & bill of lading for goods which have 
never been shipped is not to be considered as the 
agent of the owner in that behalf, so as to make 
the latter responsible to one who has made 
advances upon the faith of bills of lading so 
signed.” Then Mr. Armytage argues that there 
is a distinction between that case and this because 
all the goods mentioned in the bill of lading were 
floated alongside the ship in the present case, and 
were therefore in the custody of the ship. But 
that difference seems to me not to be material 
with reference to the question that we have to 
decide here. The decision of Grove J. was right, 
and this appeal must be dismissed. 


Lores, L.J.—The defendants in this action, who 
are indorsees for value of the bill of lading, seek 
to recover, by way of counter-claim, from the 
plaintiff, who is the shipowner, the difference in 
value between the goods delivered, which are all 
that were actually put on board, and the larger 
quantity of goods mentioned as being shipped in 
the bill of lading. It is perfectly clear that before 
the Bills of Lading Act such on action was not 
maintainable. Nor is it maintainable since that 
Act, and the case of Jessel v. Bath (L. Rep. 2 Ex. 
267) seems to me to be a direct authority to that 
effect. That decides that the owner or charterer 
of a vessel is not bound by the signature of his 
agent to a bill of lading fora greater quantity 
than was actually shipped. The decision of the 
learned judge was therefore right, and this appeal 
wil! be dismissed. 

Appeal dismissed. 

Solicitors for the plaintiff, H. C. Cooke and Co., 
agents for H. A. Adamson, North Shields. 

Solicitors for the defendants, Wild, Browne, 
and Wild. 


HIGH COURT OF JUSTICE, 


CHANCERY DIVISION. 
Monday, March 15, 1886, 
(Before Kay, J.) 
Carro v. Moss. (a) 


Estoppel—Judgment—Res judicata—Shipbuilding 
contract— Action for rectification of—Agreement 
already executed under judgment of Palatine 
Court. 


A judgment of the court deciding on the construc- 
tion of an agreement that the plaintifs are not 
entitled to priority over the defendants constitutes 
no bar, by reason of its being res judicata, to 
a subsequent action by the plaintiffs claiming 
rectification of the agreement so as to give them 
that priority. 

The plaintiffs, shipbuilders, who had not been fuily 
paid the price of a ship built by them for one B., 
entered, into an agreement with. B. and the defen- 
dante, who held a charge upon the ship in respect 
of a loan to B., whereby it was agreed to sell the 
ship to J. R.. the plaintiffs holding the purchase 
money and distributing it amongst B., the defen- 
danis, and themselves, in accordance with the 
terma ef ihe agreement. The plaintiffs having 
paid themselves the balance of the purchase money 
due to them from B. in priority to the claim of 
the defendants, the defendanis instituted an action 
against the present plaintifs, claiming that the 


(a) Reported by E, A, BCRATOELET, Esq., Barrister-at-Law, 


trusts of the agreement should be carried out. In 
that action it was held that the present plaintiffs’ 
claim was not entitled to priority over the defen- 
damis’ claim, and that the plaintiffs were not 
entitled io pay themselves the balance of the 
original purchase money. Inthe present action 
to rectify the agreement by inserting such words 
as would provide for payment to the plaintiffs of 
the balance of the purchase money in priority to 
any other payment ; 

Held, that the previous judgment was no bar, in the 
sense of being res judicata, to the claim in tha 
present action. 


Tur plaintiffs, Caird and Purdie, 
builders, 
Furness. 

The defendants, Moss and Co., were shipbrokers, 
carrying on business in Liverpool and London. 

On the 21st July 1880 the plaintiffs entered 
into a contract with William Batten to build for 
him a steamship, afterwards called the Espana, 
for the sum of 14,6007., which was subsequently 
increased by reason of certain extras to 15,6001. 

In Aug. 1880 Batten gave a charge upon his 
interest under the contract to tbe defendants, 
who, on the 2185 Sept. 1880, gave notice thereof to 
the plaintiffs. 

In Feb. 1881 Batten sold his interest in the vessel 
to José Reyes. Batten being unableto pay the sum 
of 64601., the balance of the purchase money due 
from him to the plaintiffs, an agreement, dated 
the 15th March 1881, was entered into between the 
plaintiffs, Batten, and the defendants. By that 
agreement, after reciting, among other things, 
that Batten had paid to the plaintiffs 91401. on 
account of the 15,600}. due in respect of the 
purchase money for the vessel, leaving a balance 
of 64601. due to the plaintiffs, it was agreed 
that the plaintiffs should despatch the vessel to 
Manilla, to José Reyes; that on payment of 
10,2761. the balance due from José Reyes to 
Batten (which payment Batten thereby autho- 
rised), the plaintiffs were to give wp possession to 
José Reyes; in default of payment of the 10,2762., 
the plaintiffs were to be at liberty to sell the 
vessel. The 4th clause provided for the distri- 
bution of the purchase money, and was in the 
following terms : 

4. The said Caird and Purdie shall hold the purchase 
money for the said vessel, whether received from the 
said José Reyes or any other purchaser, upon trust first, 
to recoup themselves ail costs, charges, and expenses, 
of what nature or kind soever, in any way connected 
with the said vessel on and from the 7th day of March 
instant, being three daya after her trial trip, including 
in such costs any expenses incurred in pursuance of 
clause 1, after giving oredit for any freight, and in- 
cluding in such costs Mr. Caird’s expenses of his present 
journey to London, and the legal expenses of the pre- 
paration of this agreement, and including the sum of 
1621. 14s. 6d., part of the disbursements by H. E. Moss 
and Co, in reapect of the present intended voyage of 
the steamer, which sum Caird and Purdie are to pay to 
them in exchange for proper vouchers for that amount ; 
Becond, to pay to the said H. E. Moss and Co. the sum 
of 14971. 5s. 6d. now dae to them by the said William 
Batten; and third, to pay over the balance, if any, to the 
said William Batten. 

The agreement then provided for the collection 
and distribution by the plaintiffs of the insurance 
money in the event of the steamer being lost. 

The vessel was ultimately sold by the plaintiffs 
to José Reyes, in July 1881, for 92001. 

On the 20th Oct. 1881 the defendants com- 
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menced an action against the plaintiffs in the 
Palatine Court of Lancaster, charging them with 
wilful default in selling the vessel! for a less sum 
than 10,276L, and claiming that the plaintiffs 
should make good the loss thereby incurred, and 
that an account should be taken of the amount 
received by the plaintiffs in respect of the purchase 
money, and that the trusts of the agreement of 
the 15th March 1881 should be carried into 
execution. Before the trial of the action the 
charges of wilful default were withdrawn. 

By an order in that action, dated the 24th March 
1882, the plaintiffs were ordered to deliver the 
account asked for by the statement of claim, and 
an account of the costs charges, and expenses 
mentioned in the 4th clause of the agreement of 
the 15th March 1881. 

The plaintiffs, in rendering such account, in- 
cluded as a payment the sum of 6460L., which was 
subsequently disallowed by the registrar. 

The plaintiffs appealed to the Vice-Chancellor, 
who upheld the registrar’s decision. 

The plaintiffs thereupon paid the 14271. 5s. 6d., 
due to the defendants on their security, into 
court, which was subsequently received by the 
defendants. The plaintiffs appealed to the Court 
of Appeal, but the appeal was dismissed with 
costs on the ground that the 64601. was not a 
cost, charge, or expense, within the meaning of 
eh clause of the agreement of the 15th March 

The plaintiffs thereupon brought the present 
action for rectification of the agreement of the 15th 
March 1881, by inserting in the 4th clause thereof 
after the word “first” the words “to retain the 
said principal sum of 64601. and then,” or by 
inserting such other words as would provide for 
the payment to the plaintiffs of the purchase or 
insurance moneys of the principal sum of 64607. 
in priority to any other payment thereout; and 
that such consequential rectification as might be 
necessary or expedient might be made; and that 
it might be declared that under the circum- 
stances the sum of 14271, 5s. 6d. belonged to the 
plaintiffs, and that the defendants might be 
ordered to repay the same to the plaintiffs. 

The defendants, by the 9th paragraph of their 
statement of defence, pleaded that, if every allega- 
tion of fact contained in thestatement of claim were 
trae, the plaintiffs would not be entitled to any 
part of the relief claimed by the statement of 
claim, tbe trust of the agreement of the 15th 
March 1881 having been executed, and the amount 
claimed by the plaintiffs paid under the judg- 
ment of the Palatine Court; and the defendants 
submitted that the point of law should be 
disposed of before the trial of the action, 

The point of law was accordingly argued 
separately, pursuant to Order XXV., r. 2. 


Graham Hastings, Q.C, and S. Hall, for the 
plaintiffs, referred to 
Houstoun v. Marquis of Sligo, 52 L. T. Rep. N. S. 96; 
29 Ch. Div. 448. 
[They were stopped by the Court. ] 


W. F. Robinson, Q.C. and R. Neville, for the 
defendants.—The plaintiffs are estopped by the 
judgment of the Palatine Court from bringing 
this action for rectification of the agreement. 
With regard to the claim for the repayment of 
the 14271. 5s. 6d. psid by the plaintiffs to the 
defendants under the judgment of the Palatine 
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Court, the plaintiffs can have no right to recover 


it. It has been laid down that where a defendant, 
having a right to resist the claim of a plaintiff, 
does not do so, but allows the plaintiff to recover 
money under legal process, he is estopped from 
recovering it back again : 

Marriot v. Hampton, 2 Sim. L. C. 421; 7 T. R, 269. 
They also referred to 


Mostyn v. West Mostyn Coal and Iron Company, 
34 L. T. Rep. N.S. 325 ; 1 C. P. Div. 145 ; and 
Hirschfeld v. London, Brighton, and South Coast 
eat Company, 35 L. T. Rep. N. S. 4/3; 2Q. B. 
iv. 1. 


No reply was called for. 


Kay, J.—In this case & preliminary point of 
law has been raised under these circumstances. 
It seems that the plaintiffs are shipbuilders, and 
agreed with one William Batten to build a ship for 
him apon certain terms. When the ship was 
finished, he not being able to make the payments 
which he was bound to make under the agree- 
ment, the ship was sent to sea under another 
contract between the parties, which is set out in 
the 8th paragraph of the statement of claim. 
Under that contract the builders were still to 
have the management of, and practically the 
dominion over, the ship. They were to be at 
liberty to sell her, and were to hold the purchase 
money upon trust, first, to recoup themselves all 
costs, charges, and expenses, of what nature or 
kind soever, in any way connected with the vessel ; 
secondly, to pay to Moss and Co, who are 
defendants in this action, and who were the 
mortgagees, the sum of 14271. due to them from 
Batten, Batten having mortgaged whatever in- 
terest he had in the ship to them; and thirdly, to 
pay over the balance to Batten. It appears that 
an action was brought in the Palatine Court on 
the 20th Oct. 1881, by the mortgagees, Moss and 
Co., against the builders, Caird and Purdie, 
claiming that the trusts of that agreement should 
be carried into execution. Practically the claim 
was larger at first, but it was ultimately reduced 
to that. Of course that involved a question of 
construction of the agreement, and as a 
matter of construction this question was raised: 

Whether, under that agreement, Caird and 
Purdie were to be at liberty to pay to themselves 
the balance of the money owing to them by 
Batten, before they handed over the 14001. odd to 
Moss and Co., and of course before they handed 
over the balance of the purchase money to 
Batten?” The plaintiffs contended that, according 
to the construction of the agreement, that was the 
obvious meaning. There was a great deal to be 
said for that argument. However, it was decided 
by the registrar, in taking the accounts, that that 
was not the true construction of the agreement, 
and that they were bound to hand over the 14001. 
to Moss and Co. without paying themselves the 
balance of what was due to them. 

Upon the matter being taken to the Vice-Chan- 
cellor of the County Palatine, he decided the same; 
and then, on appeal to the Court of Appeal, the 
Court of Appeal decided the same way according to 
the construction of that agreement. Whether there 
was à mistake or not in the agreement they did 
not say, and of course they could not say, because 
that point was not raised in any way in the 
Pleadings. What they did decide was that 
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ment, and that they were bound to hand the 
money over. Now, observe, that was an action 
simply for carrying out the trusts of that 
agreement. There was no claim in any way, 
either by way of defence or counter-claim, that 
the agreement was not, if that was the true 
meaning of it, in the form in which it should 
have been, and that it ought to be rectified. That 
point was not raised either by way of defence, if 
it could be a defence, or by way of counter-claim 
in the action. Fourteen days after the Court of 
Appeal bad decided, upon the true construction of 
the agreement, that the 14001, was payable to 
Moss and Co. before payment of the balance of 
the purchase moneys of the ship to Caird and 
Purdie, this action was begun, stating on the 
face of the pleadings all these proceedings in the 
Palatine Court, and asking for the rectification 
of the agreement by inserting the words “to 
retain the said principal sum of 6460/.,” which was 
the balance due as purchase money of the ship 
from Batten to Caird and Purdie. The point 
which has now to be decided is -thus raised in the 
defence (paragraph 9): “The defendants further 
say that, if every allegation of fact contained in 
the statement of claim were true, the plaintiffs 
would not be entitled to any part of the relief 
claimed by the statement of claim, the trusts of 
the said agreement of the 15th March 1881 
having been executed, and the amount claimed 
by the plaintiffs paid under a judgment of the 
Palatine Court, and the defendants submit that 
this point of law should be disposed of before 
the trial of the action,” What is the point of 
law? It is stated first of all that the point of 
law is that this was ree judicata iu the Palatine 
Court; but in the Palatine Court, as I have 
already mentioned, the question whether the 
agreement was an agreement which ought to bo 
rectified, and could be rectified, was not raised in 
any shape or way. How can that be res judicata? 
I will take from the well-known notes to the 
Duchess of Kingston’s case (2 Sm. L. C. 882) a 
passage from Vinniug, which has been adopted by 
English courts, first of all in the judgment of 
Knight-Bruce, V.C. in Barre v. Jackson (1 Y. & 
C. C. C. 585; on App. 1 Phil. 582), and then by 
Lord Westbury, in the case of Hunter v. 
Stewart (1 De G. F. & J. 168). The extract 
is in these words: “ Vinnins in a note to the 
13th title of the 4th Book of the Institutes, 
upon the words ‘per exceptionem rei judi- 
cate,’ says, ‘Que ita agenti obstet si easdem 
quaestio inter eosdem revocetur, id est, si omnia 
sint eadem idem corpus, eadem quantitas, idem 
jus, eadem causa petendi, eadem conditio per- 
sonarum.'" Take one of these, idem jus. Did 
the question of rectification arise before the 
Vice-Chancellor of the County Palatine? In 
no kind of way. It was not even touched. 
Therefore it seems to me quite idle to say that 
this is a case of res judicata. If l were so to 
hold, I should be holding, in fact, that a point 
which never was raised in any way inthe Palatine 
Court, which could not be raised according to the 
pleadings as they were before the Vice-Chancellor 
of the Palatine Court, was decided by bim in his 
judgment in that action. It is manifest that 
go stated, the proposition fails at once. There, 
is nothing like res judicata. 

Upon what ground can I stop this action for 
rectification of the agreement upon the submis- 


sion of the defendant? Of course, upon such a 
submission, I must assume that the action is well 
founded, and that there is a case for rectification. 
Upon what ground, unless the judgment of the 
Palatine Court amounts to a judgment on this 
point, can I stop this action? It is said that the 
money, having been paid over under the judgment 
of the Palatine Court, cannot be recovered. Of 
course it cannot be recovered on any of the 
grounds on which it was paid over; that is clear 
enough. But suppose there be another and a 
paramount ground, which was not before the 
court at all, and could not be before the court iu 
that action, why should not it be recovered on 
that ground in a separate action which that action 
does not in any way interfere with? The claim 
is an equity pure and simple. The courts of 
common law had no power to rectify instruments, 
as we know, and this peculiar jurisdiction is, I 
believe, one of those which by the Judicature Act 
1873 is reserved to the Chancery Division of the 
High Court of Justice. Therefore it is a case that 
might be met by an allegation of laches or any- 
thing of that kind. But in this pleading I have 
nothing of that kind before me. The defence 
does not say that there is any kind of laches, and 
really what I have said almost disposes of that. 
Of course I do not mean to prejudice any defence 
that can be raised at the trial of this action, but 
what the plaintiffs in this action, being the 
defendants in the action in the Palatine Court, 
did was this: They had a very strong belief that, 
according to the true construction of the agree- 
ment as it stood, they were right. I cannot say 
that that belief was entirely groundless. It seems 
to me a matter which might very plausibly be 
argued. They were so confident of their view upon 
the agreement as it stood that they chose to carry 
that case to the Court of Appeal, and not until 
the Court of Appeal had decided against them 
did they raise the alternative case of rectification 
of the agreement. I am very confident that they 
could not raise that in any way except by a 
counter-claim, or a separate action. Two cases 
have been cited in which, under the old practice 
in the courts of common law, a plea which raised 
the question that the deed or instrument was 
in an improper form, and that it ought to be 
rectified, seems to have been allowed to defeat the 
action where it was plain that there was a case 
for rectification, although the court could not in 
the action then before them decree any rectifi- 
cation. I do not know, I am sure, how often the 
courts of common luw may have taken that 
course, or whether I rightly apprehend what 
those two decisions were. But whether that be 
so or not, it is perfectly familiar to everybody 
who has practised in the Court of Chancery that 
the Court of Chancery never has given, and 
never will give, relief on the ground that a man 
bas a right to rectification, unless that is raised 
in the nature of a cross-action by the person 
who claims it. I defy anyone to produce any 
instance in which relief has been given on the 
ground that a man has a right to have the instru- 
ment rectified, unless there isa procceding in the 
nature of an action claiming that rectification, 
Therefore it seems to me plain that tbis relief 
could not have been given in the Palatine Court 
unless there had been a cross-action, either by 
way of counter-claim or by a substantial action 
brought by the defendants, the present plaintiffs, 
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for rectification of the instrument. That was not 
done. Í will not say one way or the other— 
because I do not think that point is properly 
before me now—whether the parties we-e guilty 
of such laches in not doing that as will defeat 
them at the trial of this action. That is a point 
that arises in this action, and does not arise upon 
this preliminary point of law. The preliminary 
point of law really is, whether an action of this 
kind can be brought or not after that judgment; 
and the qnestion in point of fact is, whether that 
judgment did amount toan adjudication of the 
question raised in this action. In my-opinion it 
clearly did not. I therefore decide the point of 
law in favour of the plaintiffs. There will be a 
declaration that the judgment of the Palatine 
Court is no bar to this action. 

Solicitors for the plaintiffs, Chester, Mayhew, 
Broome and Grifithes, agents for John Poole, 
Ulverston. 

Solicitors for the defendants, Wynne, Holme, 
and Wynne, agents for H. Forshaw, and Hawkins, 
Liverpool. 


QUEEN’S BENCH DIVISION. 
Dee. 19 and 21, 1885. 
(Before Lores, L.J.) 

PaxDoRr AND Co. v. HAMILTIN FRASER AND Co. (a) 

Oharter-parhj— Bill. of Liding—Hesepted perils — 
“All and every dangers and accidents of the 
seas, rivers, and navigation of whatever nature 
and kind soever”—Dumage by sea-waler let in 
by rats—All reasonable precaution taken to keep 
down rats. 

A cargo of rice shipped under a charter-party and 
bills of lading, excepting “the act of God and all 
and every other dangers and accidents of the seas, 
rivers, and steam navigation of whatever nalure 
and kind soever,” was damaged by sea-water 
entering through a pipe which had been gnawed 
through by rats. All reasonable precautions 
had been taken by the shipowner to keep down 
the rats. 

Held, on further consideration, that the damage 
was '* a danger or accident of the seas " within the 
meaning of the charter-party and bills of lading. 

FURTHER CONSIDERATION. 

This was an action brought by the plaintiffs, 
as shippers of a cargo of rice, against the defen- 
dants as shipowners to recover 10082. ls. 8d. as 
damages for injury to the rice on a voyage from 
Akyab to Liverpool. 

The rice was shipped under a charier-party, by 
which the defendant agreed with the plaintiffs 
that their ship should proceed to Akyab and 
there load a cargo of rice for Liverpool, the act 
of God, &oc., and all and every other dangers and 
accidents of the seas, rivers, and steam navigation 
of whatever nature and kind soever, and errors 
of navigation during the voyage, excepted, and 
under bills of ladings which excepted “all and 
every dangers and accidents of the seas, rivers, 
and navigation of whatever nature and kind." 

The detendants in their statement of defence 
alleged that the damage for which the plaintiffs 
were seeking to recover was caused by reason of 
the perils excepted in the charter-party and bills of 
lading under which the cargo was shipped, and 


{c) Reported by Joszrk Smuira Esq., Barrister-at-Law. 


they also alleged that the damage occurred from 
inherent vice in the said rice, and from the im- 
proper condition in which it was shipped, and 
they denied an allegation made by the plaintiffs 
in their statement of claim that the vessel 
was unseaworthy at the commencement of the 
voyage. 

At the trial before Lopes, J., at Liverpool, it 
was agreed that the rice was dumaged to the 
amount which the plaintiffs sought to recover 
during the voyage from Akyab to Liverpool by 
sea water passing through a hole in a pipe con- 
nected with the bathroom in the vessel, which 
pipe had been eaten through by rats. It was also 
agreed that all reasonable precautions had been 
taken to keep down the rats on the voyage to 
Akyab. The inherent vice in the rice relied upon 
by the defendants was the sbipping the cargo ab 
Akyab with rats in the bags, or bringing the rata 
on board in the lighters with the rice, and upon 
this point the learned judge left to the jury the 
following questions: “ Were the rats that caused 
the damage brought on board by the shippers in 
the course of shipping the rice? And, did those 
on board take reasonable precautions to prevent 
the rats coming on board during the shipping of 
the cargo P" The jury answered the first question 
in the negative, and the second in the affirmative, 
and thereupon the learned judge reserved the 
case for further consideration. 


. Cohen, Q.C. and Joseph Walton for the plain- 
tiffs.—The damage to the cargo being caused by 
rats was not due to the’ act of God " or to any 
of the “dangers and accidents of the seas, rivers, 
and navigation” excepted by the charter-party 
and bills of lading, and the shipowners are there- 
fore liable to make it good, their liability not 
being expressly limited by contract. Damage 
caused by rats is not the “act of God” (Dale v. 
Hail, 1 Wils. 281), nor a “danger and accident of 
the seas, rivers, and navigation :” 

Laveroniv. Drury, 8 Ex. 166; 22 L. J. 2, Ex. 


In. Kay v. Wheeler (16 L. T. Rep. N. S. 
66; 2 Mar. Law Cas. O. S. 466; L. Rep. 
2 ©. P. 302) goods were shipped under a bill of 
lading containing the usual exceptions of “the 
act of God, the Queeu's enemies, fire, and all and 
every other dangers and accidents of the seas, 
rivers, and navigation, of what kind and nature 
soever,” and the goods having been injured duriog 
the voyago by rats, it was held, although the ship- 
owner had taken all possible precaution to pre- 
vent it, that the cause of injury did not come 
within the exception, and that the shipowner 
was liable. In The Chasca (32 L. T. Rep. 
N. S. 838; 2 Asp. Mar. Law Cas. 600; L. Rep. 
4 A. & E. 446), again, it was held that the 
exceptions in the bill of lading did not operate to 
protect the shipowners from liability for damage 
done to the cargo by sea water let into the hold 
In consequence of the barratrous act of the crew 
in boring boles in the ship during her voyage for 
the purpose of scuttling her. That case, it is 
submitted, is analogous to the present. In 
Woodley and Co. v. Michell and Co. (48 
L. T. Rep. N. S. 599; 5 Asp. Mar. Law Cas. 
71; ll Q. B. Div. 47) it was decided that a 
collision between two vessels brought about by 
the negligence of either of them without the 
waves or wind or difficulty of navigation contri- 
buting to the accident, is not a peril of the sea 
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within the meaning of the exception in a bill of 
lading. In Story on Bailments, sect. 512a, also, 
it is said that, “the phrase ‘perils of the sea’ 
must be understood to include such losses only to 
the goods on board as are of an extraordinary 
nature, or arise from some irresistible force or 
from inevitable accident, or from some over- 
whelming power which cannot be guarded against 
by tbe ordinary exertions of human skill and 
prudence.” On the authorities cited the damage 
done to the plaintiff's goods was not due to any of 
the perils excepted, and the plaintiffs are there- 
fore entitled to succeed. Tey also cited 

The Glenfrwin, 52 L. T. Rep. N. S. 769; 5 Asp. 

Mar. Law Cas. 413; 10 P. Div. 103. 

Bigham, Q.C. and Barnes for the defendants.— 
The damage being caused by an inroad of sea 
water without any negligence on the part of the 
shipowners, is a peril of the sea within the mean- 
ing of the exception in the charter-party and bill 
of lading. Dale v. Hall (ubi sup.) and Laveroni 
v. Drury (ubi sup.) are distinguishable. It could 
not be contended that if a swordfish had made a 
hole in the ship and let in the water which caused 
the damage, the damage would not have been a 
peril of the sea within the exception, and negligence 
on the part of the shipowners having been dis- 
tinctly negatived, no distinction can be drawn 
between that case and the present. If there had 
been negligence on the part of any person, then 
the accident would have at once been taken out 
of the exception, but negligence being absent it 
clearly comes within it. This is the only effect 
which can be given to the case of Woodley and 
Co. v. Michell and Co. (ubi sup.) taken in combina- 
tion with Buller v. Fisher (8 Esp. 67), where it 
was held that where there is aD exception in a 
charter-party of “perils of the sea” a loss from 
the ships running foulof one another by misfortune 
is within the exception, and is a loss by perils of 
the sea. They also cited 

Pickering v. Barclay, 2 Roll. Abr. 248 ; 

Siordet v. Hall and others, 4 Bing. 607 ; 

Devaua v. I' Anson, 5 Bing. N. C. 519; 

Bishop and another v. Pentland, 7 B. & C. 219: 
1M. & R. 49; 

De Rothschild v. The Royal Mail Steam Packet Com- 
pany, 7 Ex. 734; 

Davidson and others v. Burnand, 3 Mar. Law Cas. 
O. 8. 207; 19 L. T. Rep. N. S. 782; L. Rep. 4 
C. P. 117; 

Abbott on Shipping, 12th edit., p. 329. 

Joseph Walton in reply. 

Cur. adv. vult. 

Dec. 21, 1885.—The following written judgment 
was delivered by 

Lores, L.J.—This was an action brought by 
the plaintiffs, the shippers of certain rice, 
against the defendants, the shipowners, to re- 
cover 10087. 1s. 8d., damages for injury to the rice 
on a voyage from Akyab to Liverpool. It was 
agreed that the sum of 10081. le. 8d. was the 
amount recoverable, if the defendants are liable. 
The defendants in their statement of defence 
alleged that the damage complained of occurred by 
reason of perils excepted ia the bills of lading. 
The excepted perils in the bills of lading were 
“all and every dangers and accidents of the seas, 
rivers, and navigation, of whatever nature and 
kind soever.” The defendants also alleged that 
the goods were delivered under a charter-party, 
and that the damage complained of oconrred by 
reason of perils excepted in such charter-party. 


Panporr anp Co. v. HAMILTON FRASER AND Co. 


[Q.B. Div. 


The excepted perils in the charter-party were 
“she act of God and all and every other dangers 
and accidents of the seas, rivers, and steam 
navigation, of whatever nature and kind soever. 
and errors of navigation during the voyage.” 
The defendants also alleged that the damage 
occurred from inherent vice in the rice, and 
from the improper condition in which it was 
shipped. They also denied an allegation made 
by the plaintiffs in their statement of claim, that 
the vessel was at the commencement of the voyage 
unseaworthy. At the trial before me at Liver- 
pool there was no dispute about the cause of 
damage to the cargo; and in the course of the 
trial ij was agreed that the damage was caused 
during the voyage by sea water passing through 
a hole in the pipe connected with the bath-room in 
the vessel, such pipe having been eaten through by 
rats. It was also agreed that all reasonable pre- 
cautions had been taken to keep down the rats 
on the voyage to Akyab. The inherent vice 
relied on by the defendants was the shipping the 
cargo at Akyab with rats in the bags, or bring- 
ing the rats on board in the lighters with the 
rice. To dispose of this point I left to the jury 
the following questions: ‘‘ Were the rats that 
caused the damage brought on board by the 
shippers in the course of shipping the rice? 
And, did thosa on board take reasonable pre- 
cautions to prevent the rats coming on board 
during the shipping of the cargoP” The jury 
answered the first question in the negative, and 
the second in the affirmative. These answers 
disposed of tbe alleged inherent vice in the cargo 
upon which the defendants relied. 

It may be convenient here to deal with 
the contention of the plaintiffs that the ship 
was unseaworthy at the commencement of the 
voyage by reason of a rat or some rats being 
on board. Mr. Cohen contended that the pre- 
sence of a rat or some rats constituted a 
latent defect, and made the ship unseaworthy. 
It is clear from the findings of the jury, and 
the admission, that there was no excess of 
rats. If the presence of a rat or some few 
rats on board a wheat or rice carrying ship 
makes her unseawortby, very few such vessels, it 
any, would be seaworthy; for, I presume, few, it 
any, are absolutely free from rats. I think this 
point is untenable. The immediate cause of 
damage in this case was the incursion of salt 
water through the hole in the pipe eaten through 
by the rats. The effective cause of damage was 
the rat or rats. Question, is damage so caused a 
“danger or accident of the seas" within the 
meaning of the bills of lading and charter-party ? 
The point ig novel and important, and has been 
very ably argued. A carrier by sea is, like a 
common carrier, apart from express contract 
absolutely responsible for the goods intrusted to 
him, and insures them against all contingencies, 
excepting only the act of God and the enemies of 
the Queen. lt was at first contended that what 
happened bere exonerated the defendants, as 
amounting to damage resulting from acts of 
God. This point was subsequently abandoned ; 
nor, indeed, could it be maintained in the lace of 
the decision of Dale v. Hall (1 Wils. 281), which 
appears to decide that the action of rats is not one 
of those natural causes which may be acts of God. 
Moreover, it is not pleaded in this case that the 
damage resulted from the act of God. “ Dangers 
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or accidents of the seas" are practically equivalent 
to the more popular term “perils ot the seas.” 
In a seaworthy ship damage to goods caused by 
the action of the sea during transit, not 
attributable to the fault of anybody, is in my 
opinion a “danger or accident of the seas” 
intended to come within the exception, and 
exonerating the shipowner. It is clear the action 
of the sea itself is one of the causes contem- 
plated. Losses by perils which have no special 
connection with the sea or the navigation, though 
they may occur during the voyage, do not fall 
within this exception. For instance, damage by 
rats eating the cargo (Kay v. Wheeler, 16 L. T, 
Rep. N. S. 66; 2 Mar. Law Cas. O. S. 466; 
L. Rep. 2 ©. P. 302; Laveroni v. Drury (8 Ex. 
166; 92 L. J. 2 Ex); or by cockroaches eating 
the goods in the ship (The Miletus, Parsons on 
Shipping, vol. 1 p.258,n.) (a) ; or by an accidental 
fire in the hold (The Hong Kong and Shanghai 
Banking Corporation v. Barker, 7 Bombay High 
Court Reports, O. C. J. 186, 203 (b); Parsons 
on Shipping, vol. 1,256). Thereason is obvious; 
these are all losses which are in no sense 
attributable to any action of the sea, but which 
might occur anywhere. The cause of loss must 
be suoh that ordinary exertions of human skill 
and prudence—such exertions as might be reason- 
ubly expected from careful and prudent men— 
will not avail to guard against it. A stranding 
due to unskilful navigation is not within the 
exception. Where water got into a ship through 
a hole wrongfully bored in her by some of the 
crew and damaged the cargo, the exception 
“ dangers of the sea” in a bill of lading was held 
not to protect: (The Chasca, 32 L. T. Rep. N. S. 
838; 9 Asp. Mar. L C. 600; L. Rep. 4 A. & E. 446.) 
The learned judge (Sir R. Phillimore) there held 
that, in construing exceptions in a bill of lading, 
the real and not the proximate cause of loss, as 
in the case of marine insurance, was to be re- 
garded. It was also held that losses occasioned 
by negligence not being within the exception 
“perils of the sea” à fortiori barratry would not 
be. Where a ship was sunk, and the goods lost 


(a) The note ie as follows: In The Miletus, U.8.C.C., 
New York, 1866, Neleon, J., Cockroaches ate the labels 
pasted on the outside of the mats which inclosed chests 
of tea, This“ embarrassed the assortment and delivery 
of the boxes to the consignees, and depreciated the 
market value of the same'' Held that the vessel was 
liable. Nelson, J. said: “We also concur in the 
opinion that the rule must be regarded as setiled in this 
court, that dameges occasioned by vermin on board a 
ship to the cargo in the course of the voyage is not the 
result of a peril of the sea, or of one of the dangers or 
accidents of navigation with the exception in the bill of 
lading.” 

(b) In this case goods shipped under a bill of lading 
exempting the shipowner from liability from loss 
occasioned by the act of God, the Queen’s enemies, fire, 
and all and every other dangers and accidents of the 
seas, rivers and navigation of whatsoever nature and 
kind were lawfully landed on the custom-house premises 
at Bombay, and there accidentally burned. In an 
action against the shipowner to recover damages for the 
non delivery of the goods, Westropp, C.J. said on appeal : 
“ Tt has been contended for the plaintiffs that the scope 
of the exception must be controlled by the word ‘other’ 
preceding the words ‘dangera and accidents of the 
Beas, rivers, and navigation, of whatever nature or kind 
Boever, but wecannot accede to that argument. Fire, 
no doubt, may occur at sea as wellas on shore, but it 
never has been regarded as & peril, danger or accident 
of the sea within the meaning of those terms as known 
to mercantile usage or the law." 
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| owing to a collision with another ship, and there 
was no fault on the part of either ship, the loss 
was held to be a peril of the sea: (Buller v. 
Fisher, 3 Esp. 67.) The case, however, which has 
gone furthest is Woodley and Co. v. Michell and 
Co. (48 L. T. Rep. N. S. 599; 5 Asp. Mar. Law Cas. 
71; 11 Q. B. Div. 47). There, there had been a 
collision, and it was held that, if there had been 
negligence in navigating either of the ships the 
owner of the carrying sbip was not protected. 
Brett, L.J. said, * What Ithink it is necessary 
in this case to say (and I repeat it withont any 
doubt) is, that, although a collision when brought 
about without any negligence of either vessel is, 
or may be, a peril of the sea, a collision brought 
about by the negligence of either of the vessels, 
so that without that negligence it would not have 
happened, is not a peril of the sea within the 
terms of that exception in a bill of lading." 

It seems, therefore, that directly the real or 
effective cause of the loss is some act of man, the 
loss cannot be ascribed to “dangers or accidents 
of the sea," These authorities support the defi- 
nition which I have given; nor do the plaintiffs 
seek to impugn it, so far as it goes; but 
they contend that a further term must be 
added, e.g., that the effective cause must not 
only be something beyond human control, 
but something peculiar to navigation. They 
say, in fact, the rats here are the effective cause, 
and rats are not peculiar to navigation. In 
Story on Bailments, sect. 512a, there is the 
following passage, which seems to be in point; 
“The phrase ‘ perils of the sea, whether under- 
stood in its most limited sense, as importing a 
loss by natural accidents peculiar to that element, 
or whether understood in its more extended 
sense, a8 including inevitable accidents occurring 
upon that element, must still in either case be 
understood to include such losses only to the 
goods on board as are of an extraordinary nature, 
or arise from such irresistible force, or from 
inevitable accident, or from some overwhelming 
power, which cannot be guarded against by the 
ordinary exertions of human skill and prudence.” 
The point raised here is, that though the loss is 
proximately and directly from dangers which are 
peculiarly incidents of the sea, yet another cause 
has co-operated without which the mischief would 
not have happened. In Laveroni v. Drury (8 Ex. 
166; 22 L. J. 2, Ex.) what has happened in this 
case evidently occurred to the mind of Pollock, 
C.B. Rats had eaten the cargo; and it was held 
that the loss was not by a “peril of the sea.” 
There was no incursion of sea water; nor was 
there anything to connect the damage peculiarly 
or at all with the sea or navigation. Pollock, C.B. 
in his judgment says: “lf, indeed, the rats had 
made a hole in the ship, through which water 
came in and damaged the cargo, that might very 
likely be a case of sea damage.” This was an 
obiter dictum, and not necessary for the decision. 
I think a loss arising from some inevitable 
accident at sea whereby sea water enters the ship 
and damages goods, is & "danger or accident of 
the seas" within the exception. It seems to me 
that, where the effective cause is beyond human 
control and in consequence salt water enters, 
which damages goods, it is an “accident of the 
Sen" within the meaning of the contract of 
affreightment, and the true intention of the 

* parties. Here, it is sea damage occurring at sea, 
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and nobody's fauli. I think the defendants have 
brought themselves within thə exception. Sup- 
pose this pipe had burst from frost or from some 
cause which human care and foresight could not 
have prevented, and goods damaged by entry of 
salt water, could it be successfully contended 
that the shipowners were not protected? I think 
not. Isee no distinction between that case and 
the one now under discussion. There will be 
judgment for the defendants with costs. 


Judgment for the defendants. 


Solicitors for the plaintiffs, Hollame, Son, and 
Coward. 
g Solicitors for the defendants, W. Crump and 
on. 


Monday, Feb. 22, 1886. 
(Before Lord Conzmiper, C.J. and Hawkins, J.) 
Lxpuc AND Co. v. WARD AND OTHERS. (a) 


Practice—Non-joinder of defendants — Discretion 
of court or judge—Carriage of goudse—Ship- 
owners—Rules of Supreme Court 1883, Order 
XVI, r. 11. 

Upon an application under Order XVI., v. 11, by 
the defendant or defendants om the record, that 
other defendants be added, the court or judge may 
exercise a discretion, and the order will not be 
made unless it is shown that the non-joinder 
complained of will prejudice the parties to the 
action, or that “the presence before the court of 
additional parties is necessary in order to enable 
the court effectually and completely to adjudicate 
upon and settle all the questions involved in the 
cause or matter.” 

Tris was an appeal from the refusal of Field, J. at 

chambers to make an order, upon the application of 

the defendants on the record, that three more per- 
sons should be added as defendants to the action. 

The action was brought to recover damages 

alleged to have been sustained by the plaintiffs in 

respect of a cargo shipped by them on the defen- 
danta’ vessel Austria, the owners of which vessel 
consisted of all the defendants who had been 
made parties to the action, and also of three other 
persons whom the plaintiffs had not joined. As 
appeared by an affidavit made by the soricitor to the 
defendants, these three persons were, af the time 
when the cause of action arose, interested in the 
said vessel equally with the persons whom the 
plaintiffs had chosen to join as defendants, and it 
was also stated that it would be cheaper and more 
convenient if the remaining part-owners were 
joined as parties to the action. A summons had 
been taken out for an order that these three 

persons be added as defendants under Order XVI., 

r.ll,but Field, J. at chambers had refused to 

make the order. From such refusal the defen- 
dants now appealed. 


John Edge, for the defendants, moved by way 
of appeal trom the decision of the judge at 
chambers.—This action is brought upon a contract 
made jointly by all the co-owners of the vessel on 
which the goods in question were shipped, and, 
before the Judicature Act 1873, a plea in abate- 
ment would have lain. It being no longer com- 
petent to defendants to plead in abatement, their 
only remedy for non-joinder of parties by the 
plaintiff now is to go before the judge at cham- 


Seapine: ra Mis Co eae MINCE ee ME. 
(a) Reported by F. A. CzAILSHEIM, Esq., Barrister-at-Law, 
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bers under Order XVL, r. 11, under which this 
application is made. Order X VL, r. 11, provides 
that “the court ora judge may, at any stage of 
the proceedings, either upon or without the 
application of either party, and upon such terms 
as may appear to the court or a judge to be just, 
order that the names of any parties improperly 
joined, whether as plaintiffs or as defendants, be 
struck out, and that the names of any parties, 
whether plaintiffs or defendants, who ought to 
have been joined, or whose presence before 
the court may be necessary in order to 
enable the court effectually and completely to 
adjudicate upon and settle all the questions 
involved in the cause or matter, be added.” It is 
submitted that, this being an action upon & joint 
contract, all the co-owners of the vessel are 
parties who ought to have been joined, and the 
order for their joinder ought to be made: 


Kendall v. Hamilton, 44 L. T. Rep. N. S. 418 
4 App. Cas. 504. 


Lord Cairns, in his judgment in that case, says : 
“I cannot think that the Judicature Acts have 
changed what was formerly a joint rigbt of action 
into a right of bringing several and separate 
actions; and although the form of objecung by 
means of a plea in abatement to the non-joinder 
of a defendant, who ought to be included in the 
action, is abolished, yet I conceive that the appli- 
cation to have the person so omitted included as 
a defendant ought to be granted or refused on 
the same principles on which a plea in abatement 
would have succeeded or failed.” In this case all 
the co-owners were partners gud this joint con- 
tract, and they are therefore all proper and 
necessary parties to be joined, and before the 
Judicature Acts a plea in abatement would there- 
fore have succeeded. If the present defendants 
are held liable, they will be entitled to contri- 
bution from their co-contractors, and in such an 
event, if the order asked for is refused, they 
will have to bring another separate action 
against these persons, and it is obvious that such 
a course would be expensive and inconvenient. 
[HawxiNs, J.—Lord Penzance, in his judgment 
in the same case, says that ** since the Judicature 
Act no such thing as a plea in abatement is 
possible. The non-joinder of any party under 
any circumstances has ceased to be an answer, 
objection, or defence to the action. In sucha 
case the action goes on, and the court or & jndge 
may, on such terms as appear to be just, order that 
the name or names of any party or parties, either 
plaintiffs or defendants, who ought to have been 
joined, or whose presence before the court may 
be necessary in order to enable the court 
effectually and completely to adjudicate upon 
and settle all the questions involved in the action, 
be added: (Judicature Act 1875, Order XVI., 
r. 13.) Now, these provisions appear to me to 
have entirely altered the rights of joint con- 
tractors in respect uf procedure. They have 
no longer any absolute right to insist that they 
should be sued together or not at all.” Lord 
CoreRIDeE, C.J.— Yes, and this dictum has the 
advantage of agreeing with the statute, which 
the counter-dictum by Lord Cairns does not.] It 
is submitted that the order ought to be made. 


J. Gorell Barnes, for the plaintiffs, showed. 
cause, and submitted that it was clear from the 
! language of rule 11, Order XVI., that the order 
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asked for was entirely a matter of discretion, 
and that such discretion had been properly 
exercised by the learned judge at chambers. 


John Edge, in reply. 


Lord Corermer, C.J.— T'his is an application by 
the defendunts who have been made parties to 
the action, to add three more persons as defen- 
dants, on the ground that they are co-owners with 
the applicants in the vessel in respect of which the 
action is broaght. The learned judge at chambers 
refused to make the order. The ground of the 
application appears to be that the defend nts have 
an absolute right of having these co-defendants 
added. Itis necessary first of all to ascertain 
whether the court may exercise any discretion in 
an application of this nature. If the court has a 
discretion, it is quite plain that it ought to sustain 
the decision of my brother Field. If there bea 
discretion, there is no doubt that the learned 
judge at chambers has properly exercised such 
discretion. But, as the question has been raised 
whether there is or is not such a discretion, it will 
be necessary for us to decide that point. I say 
that we cleurly have such a discretion. The rule 
(Order XVI., r. 11) says that “no cause or matter 
shall be defeated by reason of the misjoinder or 
non-joinder of parties.” Non-joinder is added in 
the Act of 1883. Order XVI., r. 13, of the Jadi- 
cature Act of 1875 dealt with misjoinder orly ; 
therefore it has now been enacted by tne Legis- 
lature that non joinder is no longer to be a cause 
of nonsuit. The rule goes on to say that “the 
court may in every cause or matter deal with 
the matter in controversy so far as regards the 
rights and interests of the parties actually before 
it. The court or a judge may" [reads the rule]. 
Now, if any words could have been selected 
clearly to show that there is a discretion, it seems 
to me that those used in this rule most adequately 
express such intention. Not only is the word 
"may," and not “must,” used, but the whole 
tenour of the section is clearly to that effect, Now, 
then, the question forus to decide is whether those 
words give the court a discretion in respect of the 
amendment of pleadings by reason of the mis- 
joinder or non-joinder of parties. As I under- 
stand Mr. Edge to say, we have no such discretion, 
and in the present state of the law there is a right 
in a defendant to compel the addition of others. It 
certainly would seem very inexpedient that such 
should be the law, because there may be the 
best reasons why a plaintiff should not wish to 
add certain persons as defendants; they may be 
men of straw or persons against whom it would be 
very difficult for him to prove his case; and yet 
the contention is, that, notwithstanding any such 
difficulty, the defendant has a right to compel the 
addition. That, in face of the enactment, which 
seems carefully to give a discretion, must be 
determined by the particular facts of every case. 
Ifa case were presented in which the defendants 
on the record were prejudiced by the non-addition 
of certain persons as defendants, or if it were shown 
that the omission placed them in a disadvantageous 
position, I can well understand that in such a case 
a judge ought, in the exercise of his judicial dis- 
cretion, to order the plaintiff to make the addition, 
because it wonld “enable the court effectually and 
completely to adjudicate upon and settle the 
questions involved in the cause or matter.” But 
no steps have been taken jby the defendants here 


to show any such necessity or expediency ; it is 
put upon the inherent and absolute right of the 
defendants. 

We have been pressed by the authority of the 
case of Kendall v. Hamilton, which was decided in 
the House of Lords, and is reported in 4 App. 
Cas. 504. In the first place I may say that that 
case decided nothing about defendants. It was a 
case in which an action was brought and 
judgment recovered against two persons who 
had borrowed money from the plaintiffs. The 
debt was in the nature of a partnership 
debt due from the two defendants and a third 
person (the respondent) jointly; but at the 
time the plaintiff- brought the action they were 
not aware that the debt had been contracted by 
the third person jointly with the defendants. 
The defendants did not plead in abatement, and 
judgment was recovered against them; but, by 
reason of the insolvency of the defendants, the 
judgment remained unsatisfied. The plaintiffs 
afterwards discovered the interest of the third 
person, and brought an action against him for the 
debt, but it was held that the :udgmenr recover- 
able against the defendants constituted a bar to 
auother action brought by the same plaintiffs 
against the third person. To that, as far as I can 
see, Lord Cairns limits his judgment, and he 
says: “I cannot think thatthe Judicature Acts 
have changed what was formerly a joint right of 
action into a right of bringing several and 
Separate actions. And although the form of 
objecting, by means of a pleain abatement, to the 
non-joinder of a defendant who ought to be 
included in the action is abolished, yet L conceive 
that the application to have the person go omitted 
included as a defendant ought to be granted or 
refused on the same principle on which a plea in 
abatement would have succeeded or failed.” 
Then I find that, when Lord Penzance. comes to 
deal with the matter, he lays down an opinion 
strongly against the present contention and 
greatly in favour of the view I am insisting upon. 
He says: “The Judicature Act abolished all the 
old forms of action; it abolished all the old 
technical forms of procedure, and established a 
new procedure for the enforcement indiscrimi- 
nately of both legal aud equitable rights, which 
is independent of all the old rules of law on that 
subject. Particularly it did away with all objeo- 
tions and defences arising out of the misjoinder 
or non-joinder of parties, either plaintiff or 
defendant. Since that Act no such thing as a 
plea in abatement is possible. The non-joinder of 
any party under any circumstances has ceased to 
be an answer, objection, or defence to the action. 
Iu such a case the action goes on, and ‘the court 
or a judge may, on such terms as appear to be 
just, order that the name of any party who ought 
to have been joined, or whose presence before the 
court may be necessary in order to enable the 
court effectually and completely to adjudicate 
upon and settle all the questions involved in the 
action, shall be added.’” Now that is the rule 
upon which Lord Penzance delivered that judg- 
ment, and Lord Cairns says nothing in contra- 
diction to it. Lord Blackburn undoubtedly does 
say: “I cannot agree in what seems to be the 
opinion of the noble and learned lord on my left 
(Lord Penzance) that the Judicature Act has taken 
away the right of the joint contractor to have the 
other joint contractors joined as defendants, or 
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made it a mere matter of discretion in the court to 
permit it. With great deference I think that the 
right remains, though the mode of enforcing it 
is changed.” That is & dictum delivered in the 
year 1879. 

In the case of Julius v. The Bishop of Oxford 
(42 L. T. Rep. N. S. 546; 5 App. Cas. 214) 
the House of Lords elaborately went into all 
the authorities, and decided that “may” did 
not mean “must.” It was there held that the 
words ina statute “it shall be lawful" of them- 
selves merely made that legn! and possible which 
there would otherwise be no right or authority 
to do, and that their natural meaning was enabling 
and permissive only. So the word * may" is a 
word ordinarily importing discretion, whereas the 
word “must” imports a duty. The court or a 
judge may, upon such terms as may appear to be 
just, order the names of any parties improperly 
joined to be struck out, or that the names of any 
parties who ought to have been joined, or whose 
presence before the court may be necessary in 
order to enable it effectually and completely to 
adjudicate upon and settle all the questions 
involved, be added. It appears that Lord Black- 
burn considered that a rule couched in such lan- 
guage conferred a right to have parties added 
as defendants, and that to such right there was 
no discretion; but I think he was probably speak- 
ing with reference to the old plea in abatement, 
and that he had not the words of the rule before 
him. At any rate, I do not agree with what he 
says as to that. I think that a rule which enacts 
in terms that the non-joinder of parties will 
not defeat the plaintiff's action, clearly abolishes 
the effect of the old plea in abatement, and 
to my mind it is quite plain that what is 
intended is that the plaintiff has a right to add 
parties as defendants, but that the defendant 

as no corresponding right unless he can show 
that not doing so will prevent tbe court from 
effectually doing justice. ‘That such will be the 
cage here is not contended. With great, deference 
to the dictum of Lord Blackburn in the case of 
Kendall v. Hamilion, which was delivered in the 
year 1879, I am clearly of opinion that the court 
or a judge bas a discretion in this matter, and 
this application must therefore be refused. 

Hawkins, J.—I am of the same opinion, and I 
alao think that the addition of defendants is to 
be ordered by the judge in the exercise of his dia- 
cretion only ; and, as Mr. Edge has failed to satisfy 
me that this a case in which such discretion 
ought to be exercised in favour of his clients, I 
think that this application must be refused. 

Solicitors for the plaintiffs, Waltons, Bubb, and 
Johnson. 

t Solicitors for the defendants, W. A. Orump and 

On. 
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ADMIRALTY BUSINESS. 
Feb. 9 and 16, 1886. 
(Before Sir JAMES HANNEN.) 
THE ARDANDHU.(a) 


Limitation of liability—Collision— Discontinuance 
of action— Consent order—R. S. 0., Order LIL, 


r. 23. 


The discontinuance of a collision action between. 
shipowners by the plaintiffs does not preclude 
them from claiming against and sharing with 
the cargo owners in the amount paid into court 
under sect. 54 of the Merchant Shipping Act 
Amendment Act 1862, in a limitation action 
instituted by the defendants im consequence of a 
judgment obtained against them by the cargo 
owners in reapect of the same collision where t 
order for discontinuance is set aside by the judge 
before the claim in the limitation action. is made. 


Tas was a motion by the owners of cargo lately 
laden on board the steamsbip Kronprinz on objec- 
tion to the registrar’s report im an action brought 
by the owners of the steamship Ardandhu to 
limit their liability. The collision out of which 
the present action arose occurred on March 1, 
1883 between the steamships , Ardandha and 
Kronprinz. Thereupon actions im rem were Te- 
spectively instituted against the Ardandhu by 
the owners of the Kronprinz and by the owners 
of the cargo laden on board the Kronprinz. The 
ship action was discontinued on May 2, 1883, 
The cargo action was tried on Dec. 18, 1554, 
when both ships were found to blame. Un Jan. 
29, 1885, the owners of the Ardandhu instituted 
an action to limit their liability. In tbat action 
the registrar made the following report: 


Whereas, on the let March 1883, & collision ocourred 
off Cape St, Vincent between the steamships Kronprins 
and Ardandhu, whioh collision thie court in a certain 
cause of damage (1883, Fo. 249) pronounced to have been 
occasioned by the fault or default of the mastera and 
crews of both the said ships, and whereas, on the 21th 
March 1885 the court did by its decree or order in this 
action pronounce the owners of the Ardandhu to be 
entitled to limited liability for damages prising there- 
from according to the provisions of the Merchant Ship- 
ping Acta in that behalf; and whereas & sum of 
99171. 7s. 5d. was afterwards paid into court by the 
owners of the Ardandhu, being the amount of their 
statutory liability aforesaid, inclusive of interest; and 
whereas all claima filed or to be filed upon such fund 
were referred to the registrar, assisted by merchants, to 
report upon, and the time allowed for filing olaims has 
expired. Now, I do hereby report that I have, with the 
assistance of Messrs. Sidney Young and Neville Lubbock, 
of London, merchants, carefully examined the claims 
filed in this astion, together with all accounts and 
youchers and the papers and proceedings produced and 
brought in ; and having on the 30th and 31st Oot. 1885, 
and 11th Jan. 1886 beard counsel and solicitor thereon, 
I find that claims for loss or damage to ships, goods, 
merchandise, and other things have been proved to the 
extent shown in the schedule hereto annexed. A 
question, however, bas arisen as to the right, under the 
cirenmstances herealter stated, of the ownera of the 
Kronprinz to prove against the fund in court in respeot 
of the damages they sustained by the loss of their ship. 
The collision ocourred on the let March 1883. On the 
6th of March in that year an action for damage by that 
collision (Fo. 120) was brought in this division by the 
owners of the Kronprinz against the owners of the 
Ardandhu for whom an appearance was duly entered on 


(a) Reported by J. P. ASPINALL and BUTLER ASPINALL, Esare. 
Barristers-at-Law. 
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the 19th March, On the2nd May following a consent 
order was entered in these worda : “Upon consent of 
both solicitors, it ia ordered that this action be discon- 
tinued without costs, on the ground of inevitable 
accident.” After an interval of two years and upwards, 
namely, on the 30th June 1885, this order was rescinded 
by Mr. Justice Butt on the application of the plaintiffs, 
the defendants not objecting. In the meanwhile, on the 
26th June 1883 an action for damage arising from the 
same collision (Fo, 249) was brought in this division by 
the owners of the cargo of the Kronprinz against the 
owners of the Ardandhu, and after various proceedings 
this action was tried on the 18th Deo. 1884, when the 
president found both vessels to blame, and pronounced 
for a moiety of the damages sustained by the pluintiffa. 
Shortly afterwards on the 20th Jan. 1885, the owners of 
the Ardandhu commenced this action (1885, Fo. 41) for 
the purpose of limiting their liability for all damages 
occasioned by the collision in question; and the usual 
decree having beon made, the various claims were filed, 
and amongat them a claim on behalf of the owners of the 
Kronprinz for the loss of their ship. This claim has 
been contested on the ground that the owners of the 
Kronprinz have debarred themselves from recovering 
against the Ardandhu by having discontinued their 
original action, and by consenting to the terms of the 
consent order made therein on the 22d May 1883, aa 
before stated, It ia contended that this claim comes 
within the principle of the decision of this court, con- 
firmed, on appeal, in the recent case of The Bellcairn 
(53 L. T, Rep. N. S. 186), I am of opinion, however, 
that there is an essential difference between the two 
cases, In the case of The Bellcairn, an action by the 
owners of the Britannia against the owners of the 
Bellcairn had, after trial in court, been dismissed, and 
when subsequently the owners of the Britannia claimed 
to prove for their damages against the fund in court in 
the action brought by the owners of the Bellcairn to 
limit their liability, the court held that such claim had 
been properly disallowed by the registrar at the refer- 
ence, and that the owners of the Britannia were not 
entitled to share in that fund. In this case, on the con- 
trary, the original action on behalf of the owners of the 
Kronprinz was not dismissed, but was simply discon- 
tinued before the delivery of any atatement of defence, 
and I am unable to see that the plaintiffs’ right to com- 
mence another action for the same cause, which would 
otherwise be unquestionable, can be affected by the 
introduction into the before-mentioned order of court of 
the words, “ by reason of inevitable accident." These 
words may have been so introducad as a quasi reason 
for the defendants consenting to waive costs, Itappeara 
to me that the objection raised by the owners of cargo 
to the participation of the owners to the Kronprinz 
in the fund in court is not well founded, and I have 
accordingly allowed the claim of the latter, 


The agreement upon which the consent order 
was made was as follows: “ We, Lowless and 
Co., solicitors for the defendants, hereby con- 
sent to this action being discontinued, on the 
ground of inevitable accident." "This agreement 
was filed in the registry on May 2, 1883. 


Sir Walter Phillimore (with him Stubls) for the 
owners of the cargo on the Kronprinz.—By Order 
LIL, r. 23 (m), any agreement in writing in 
Admiralty actions may be filed, and shall * there- 
upon become an order of court, and have the 
same effect as if such order had been made by 
the judge in person." In the present case the 
agreement was filed in the registry, and therefore 
had the same effect as the decree dismissing the 
action in the case of The Bellcairn (10 P. Div. 
161; 5 Asp. Mar. Law Cas. 503; 53 L. T. Rep. 
N. S 686). If so, the owners of the Kronprinz 


(a) Any agreement in writing between the solicitors 
in Admiralty actions, dated and signed by the solicitors 
of both parties, may, if the Admiralty register think 
it reasonable and such as the judge would under the 
circumstances allow, be filed, and shall thereupon 
become an order of court, and have the same effect as 
f Buch order had been made by the judge in person, 


are precluded from claiming against the funds in 
court. The effect of the discontinuance order was 
to put an end to the action, and it cannot be 
revived by a subsequent order. It is also to be 
observed that at the time Butt, J. rescinded the 
order, the decision in the Bellcairn (ubi sup.) had 
not been given. 


Barnes, for the owners of the Kronprinz, contra. 
—In the present case the consent order was pro- 
perly set aside by the order of the judge, and 
therefore cannot now bar the claim of the ship- 
owners, as itis not now in force. In The Belicairn 
(ubi sup.) the matter was res judicata, having been 
disposed of in open court, and the decree therein 
was never set aside. This agreement was never 
meant to be such an agreement as is contemplated 
by Order LII., r. 23, but was simply meant to be 
the basis of the consent order which the regis- 
trar made. Although it may be true that the 
agreement was filed, it was done so by inadvert- 
ence, and it never was in the contemplation of the 
parties that it should have the effect referred to 
in Order LII., r. 23. 


Sir Walter Phillimore in reply. 
Cur. adv. vult. 


Feb. 16.—Sir James HANNEN.—This was a suit 
for the limitation of the liability of the owners of 
the vessel Ardandhu. A collision having taken 
place between her aud the steamer Kronprinz, 
both vessels were pronounced to blame. The 
owners of the Kronprinz now seek to prove against 
the fund in court. It was contended on behalf of 
the owners of the cargo laden on board the 
Kronprinz that the owners of the ship are not 
entitled to any share in the fund because they 
had discontinued the action they had commenced 
against the Ardandhu. It is, however, clear that 
the mere discontinuance of an action does not 
prevent the plaintiff from substantiating his 
claim in other proceedings, as by proof in bank- 
ruptcy, or, as in this case, by proof against the 
fund in court. But it is contended that in this 
case the particular terms of the order to discon- 
tinue, bar the right of the owners of the Kron- 
prinz to prove. The order is in these terms: 
“Upon consent of both solicitors it is ordered 
that this action be discontinued without costs, on 
the ground of inevitable accident.” This order 
was made on the consent of the defendants, which 
was as follows: “ We, Lowless and Co., solicitors 
for the defendants, hereby consent to this action 
being discontinued, on the ground of inevitable 
accident.” This order was subsequently rescinded 
by Butt, J., on June 30, 1885. Itis argued on 
behalf of the owners of cargo that this case is 
governed by the decision in The Bellcairn (ubi 
sup.). I, however, am of opinion that there is a 
materia! distinction between the two cases. In 
The Bellcairn (ubi sup.) there wasa decree of the 
court, which could ouly be set aside by the court, 
and not by the consent of the parties. Here there 
was no decree negativing the plaintiffs’ claim, but 
only a discontinuance of the then existing pro- 
ceedings. The plaintiffs would have been entitled 
to discontinue, as a matter of course, on payment 
of costs. All that they needed the consent of the 
defendants for was to avoid the payment of costs. 
This the defendants gave, and added their reason 
for so doing, viz., that they considered that the 
collision arose from inevitable accident. Mr. 
Justice Butt has rescinded thia order, and it ig 
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not in existence, and cannot affect the case, 
whatever effect it had while in force. 

But it is further argued that apart from the order 
to discontinue, there was a pre-existing agree- 
ment between the parties, which, being filed, would 
have the effect of barring the plaintiff's claim. I 
am of opinion, however, that there was no such 
agreement as is contemplated by Order LII., r. 23. 
It was not treated in the registry as such an 
agreement, but simply as a consent to the order. 
I am therefore of opinion that there is nothing in 
the circumstances of the case which precludes the 
owners of the Kronprinz from establishing their 
claim against the fund in court. I may further 
add that the judgment and observations of the 
Lords Justices in The Belleairn (ubi sup.) pro- 
ceeded upon the ground that the matter had 
passed into res judicata. The result, therefore, is 
that the motion is dismissed. As the owners of 
the Kronprinz have raised this objection, and 
have failed, they must pay the costs. 

Solicitors forthe owners of cargo on the Kron- 
prinz, Stokes, Saunders, and Stokes. 

Solicitors for the owners of the Kronprinz, 
W. A. Crump and Son. 


——— 


Wednesday, Feb. 24, 1886. 


(Before Sir James Hanney assisted by Trinity 
MASTERS.) 


Tur OAKPFIELD. (2) 


Collision —Compulsory pilotage—Fog—Negligence 

of master— Liability of owners. 

Although the pilot in charge of a ship by compul- 
sion of law is under ordinary circumstances solely 
responsible for getting the ship under way, yet, 
if the weather is a0 bad by reason of fog or other 
circumstances as to make navigation manifestly 
perilous and to give rise to a plain prospect of 
danger, it is the duty of the master to interfere, 
and he is to blame if he permits his vessel to get 
under way in such circumstances. 

Where a pilot in charge of a vessel by compulsion 
of law gives at the suggestion of the master an 
improper order which brings about a collision, 
such interference by the master does not transfer 
the responsibility of the pilot to the master 80 as 
to deprive the shipowners of the defence of com- 
pulsory pilotage to an action to recover the damages 
occasioned by the collision. 

The Lochlibo (3 W. Rob. 310) 
explained. 

Tuis was a collision action in rem, instituted by 

the owners of the ship Duchess of Albany against 

the owners of the steamship Oakfield, to recover 
damages occasioned by a collision between the 

two vessels on the 27th Jan. 1886. 

The facts alleged on behalf of the plaintiffs were 
as follows :— 

On the 27th Jan. 1886 the Duchess of Albany, 
an iron ship of 1746 tons register, manned by a 
crew of thirty-one hands, was lying ready for sea 
at anchor in theriver Mersey, nearly abreast of the 
Huskisson Dock and a little to the westward of 
mid-river. She was inthe charge of a duly licensed 
pilot. The port anchor was down and 30 fathoms 
of chain out ; the weather was foggy, and her chain 
had been shortened in so as to be ready to proceed 


followed and 


(a) Reported by J. P. AsPINALL and BUTLER ASPINALL, Egqrsg. 
Barristers-at-Law. 


to sea as soon as the fog lifted; the bell on board 
was rung regularly and frequently, and a good 
look-out was kept. In these circumstances, at 
about 2.20 p.m. on that day, the wind being about 
E.S.E. blowing a moderate breeze, the weather 
hazy and the tide flood, running about; three knots 
an hour, those on board the Duchess of Albany 
observed the steamship Oakfield, distant about a 
quarter of a mile and about three or four points on 
the port bow, heading to the eastward, with her 
engines apparently stopped. Shortly afterwards 
it was noticed that she was coming ahead at full 
speed, under a sturboard helm, with the apparent 
intention of crossing the bows of the Duchess of 
Albany. Those on board the latter vessel con- 
tinued to hail her and kept ringing their bell 
continuously, but she continued to come ahead 
until with her starboard side she struck the bow- 
sprit and jibboom of the Duchess of Albany, doing 
her considerable damage. The plaintiffs, in addi- 
tion to charging the defendants with not navi- 
gating the Oakfield so as to keep her out of the 
way of the Duchess of Albany, with improperly 
starboarding, and with keeping their engines 
full speed ahead, made the following charge : 

The Oakfield had been at anchor in safety within the 
river shortly before the collision took place, and those 
on board her acted imprudently and improperly in leav- 
ing her anchorage and in proceeding up the river, having 
regard to the state of the weather. 

The facts alleged on behalf of the defendants 
were as follows :— 

On Jan. 27 the steamship Oakfield, of 1123 
tons register, arrived in the river Mersey on a 
voyage from Tripoli to Birkenhead, in charge 
of a duly licensed pilot by compulsion of 
law. The pilot and captain were on the bridge, 
an A.B. at the wheel, and the chief officer 
and boatswain on the look-out on the forecastle. 
The weather was thick and hazy and the tide flood 
running about two knots an hour. In these cir- 
cumstances, as the Oakfield was proceeding up the 
river with the pilot in charge, her engines work- 
ing slow and her steam-whistle being continuously 
sounded, those on board of her observed a vessel, 
which proved to be the Duchess of Albany, about 
300 yards distant, a little on the port bow of 
the Oakfield, heading about N.E. The helm 
of the Oakfield was starboarded, and almost 
immediately afterwards put hard-a-starboard, 
and the engines full speed ahead, to clear the 
Duchess of Albany. ‘The head of the Oakfield paid 
off under the starboard helm, but not sufficiently 
to clear the Duchess of Albany, and when the 
bridge of the Oakfield was about level with the 
stem of the Duchess of Albany, the helm was put 
hard-a-port and the engines stopped to throw the 
Oukfield’s quarter ciear, bat the two vessels came 
intocollision, the bowspritof the Duchess of Albany 
striking the Oakfield about the starboard main 
rigging. 

Paragraphs 5 and 6 of the defence were as 
follows: 

5. There is no negligence or improper conduct or 
want of care, skill, or seamanship on the part of the 
master, offivera, or crew of the Oakfield. 

6. The Oakfield was by compulsion of law in charge of 
a duly licensed pilot, and the said collision was caused 
sol.ly by the act or default of the said pilot. 

The pilot in charge of the Oakfield was sub- 
poenaed by the defendants to produce his licence, 
and was identified as the pilot in charge by the 
master of the Oakfield. The pilot was then called 
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by the plaintiffs and said in examination in chief 
that immediately on seeing the Duchess of Albany 
he gave the order hard-a-port and full speed astern ; 
that the captain thereupon said to him, What are 
you doing that for? You will be right into her. 
Let her go and starboard and you will clear her;” 
that his previous order was not carried out, and 
that there would have been no collision had his 
first order been obeyed. In cross-examination he 
said that he in fact had given the orders star- 
board and hard-a-starboard in consequence of the 
suggestion of the captain, he considering that the 
master had taken charge of the vessel. It also 
appeared that in consequence of the fog the 
Oakfield had anchored off the Bar Lightship and 
in the Crosby Channel, and that on the fog lifting 
a little the vessel proceeded up the river, the 
orders to get the vessel under way being given 
by the pilot. 


Hall, Q.C. (with him Carver), for the plaintiffs, 
contended that, having regard to the nature of 
the defence, the onus lay upon the defendants to 
establish their defence. 


Sir Walter Phillimore (with him Pickford) for 
the defendants.—The defendants are not to be 
called upon to give proof of a negative character 
excluding the mere possibility of contributory 
fault on the part of their servants. On the autho- 
rity of the Clyde Navigation Company v. Barclay 
(36 L. T. Rep. N.S. 379; 1 App. Cas. 790; 3 Asp. 
Mar. Law Cas. 390) they are only bound to show 
that the pilot's fault was sufficient to cause the 
collision and to rebut any evidence against their 
servants of contributory negligence. In the 
circumstances of this case no blame can be attri- 
buted to the master and crew. It bas been said 
that the weather was so bad as to make it 
negligence on the part of the master to have 
allowed the vessel to get under way. But that is 
& question entirely for the pilot, and the whole 
responsibility of determining whether the vessel 
should be got ander way rests with the pilot: 

The Lochlibo, 8 W. Rob. 310 ; 

The Peerless, Lush. 30; 

The City of Cambridge, 2 Asp. Mar. Law Cas. 239; 
30 L. T. Rep. N. S. 489; L. Rep. 5 P. C. 451. 


Even assuming the master to have suggested an 
impróper manceuvre, the pilotis not relieved from 
responsibility. This point bas already been decided 
in The Lochlibo (ubi sup.) by Dr. Lushington, where 
he considered it a “most dangerous doctrine” to 
hold that suggestions from the master imposed 
the pilot’s responsibility on him. 

C. Hall Q.O. (with him Carver) for tbe plaintiffs. 
—The fact of a compulsory pilot being on board 
does not relieve a master from responsibility for 
not interfering to prevent obvious danger to the 
vessel : 

The Girolamo, 3 Hagg. 169; 

The Borussia, Swa. 94, 
In this ease the master was wrong to allow his 
vessel to be navigated up the Mersey in a thick 
fog on & flood tide. On the question of starboard- 
ing, it it is submitted that the conduct of the 
master amounted to an interference with the 
duties of the pilot, and was more than & mere 
suggestion. He practically countermanded the 
pilot's order and really took the ship out of his 
hands. Had it not been for the interference of 
the master no collision would have occurred. 


Sir James HANNEN.—That this collision occurred 
from the fault of someone on board the Oakfield 
is unquestionable. The principal question in the 
case is, whether the blame is attributable to the 
pilot or to the master or crew. The first point to 
consider is, whether there was anything in the 
state of the weather which made it an act of 
negligence for that vessel to be under way. I 
stated in the course of the argument that I was 
under the impression that in foggy weather it 
might be blameworthy on the part of a captain to 
allow his vessel to get under way. I am still 
disposed to think that there might be such an 
amount of fog as would make it culpable on the 
part of a master to allow his vessel to be in 
motion at all. I think, if there were such a state 
of obscurity owing to fog as would give rise to 
a plain prospect of danger, the master could not 
ip those circumstances throw the whole responsi- 
bility on the pilot if he ordered the vessel to get 
under way. But in this case it is said that the 
circumstances did not give rise to such a plein 
prospect of danger, for although the weather was 
admittedly foggy, yet vessels might be seen at a 
very considerable distance; the evidence is, from 
300 yards to half a mile. If vessels could be seen 
at such a distance as that, then it is a question, 
for the pilot to determine whether it was wise to 
weigh anchor, and the master would be relieved 
from responsibility. The pilot knows all the local 
dangers, and knows as it were by instinct where 
he may go and where he may not go. It is there- 
fore obvious that the master would leave it to 
the pilot to judge whether it would be safe to 
proceed in such a state of weather, I think 
therefore there was nothing in the state of the 
weather which made it negligent on the part of 
the master to allow his vessel to get under way. 
But I am advised that, as a matter of fact, having 
regard to the state of the weather and the fact 
that the tide was flood, it was a very imprudent 
thing to have that vessel under way. That, 
however, does aot concern the master. It must 
be entirely a matter for the pilot to judge what 
would be the effect of the flood tide. 

The next question is, whether there was any 
defect in the Oakfield’s look-out. The pilot 
says he never heard the Duchess of Albany 
reported at all; but the evidence of the other 
witnesses from the Oakfield satisfies me that 
the other vessel was seen and reported. Whether 
she was reported before or after she was seen 
from the bridge of the Oakfield, I do not 
think important on the assumption I take, 
that it was only a question of seconds which took 
place first. It may be that those on the bridge 
did see the vessel a few seconds before the look- 
out, but I come to the conclusion that there was 
no want of care inthe look-out. The next ques- 
tion is, whether the Oakfield was wrong in 
attempting to cross the bows of the Duchess of 
Albany. We are of opinion that she was clearly 
wrong in that manœuvre. The remaining question 
is, whether blame is to be attributed to the master 
or to the pilot. I think, after one has heard the 
examination and cross-examination of the pilot, 
it must appear pretty plain how this collision 
occurred. "The evidence of the witnesses from the 
Oakfield shows that on the Duchess of Albany being 
reported, if seems clear that there was some 
doubt in the minds of both captain and pilot as 
to whether the Duchess of Albany was under way 
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or not. The pilot in his evidence said he first 
gave the order to port, and he went so far as to 
say that he thought the helmsman had begun 
to get the wheel over. In this, however, he has 
been contradicted, and I doubt whether that order 
was ever given. Then came the order to star- 
board, and up to that time it is clear that the pilot 
had been giving the orders. There is a conflict as 
to how this order to starboard came to be given, 
but the pilot admits that the words proceeded 
from his lips. To excuse himself he says he was 
merely carrying out the captain’s order, and that 
it was not his order at all. I cannot accept that 
explanation. I feel convinced that the true 
solution of the case is, that when the Duchese of 
Albany was first seen there was 2 doubt as to 
whether she was or was not at anchor, that the 
captain very likely did strongly express an 
opinion that it would be safe and proper to star- 
board and go across her bows, that the pilot 
adopted that view and gave the order which 
brought about the collision. 


There remains only this to consider, whether 
the interference of the master relieves the pilot 
from responsibility. I am of opinion that it 
does not. It has been pointed out by Dr. 
Lushington in the case of The Lochlibo (3 W. R. 
310), that a suggestion made to the pilot by 
the master does not transfer the responsibility 
from him to the master. Though it would be the 
duty of the master to make suggestions to the 
pilot from time to time, it rests with the pilot to 
form his own opinion as to the value of the sug- 
gestion. It is only when the captain actually 
gives an order contrary to the pilot that he 
takes the responsibility for the manceuvre on him- 
self. It isclearthat this relation between the master 
and pilot was understood, for, if the pilot had felt 
that the matter was taken out of his hands, he 
would have left it to the master to have given the 
order. I think that in this case the entire respon- 
sibility rests with the pilot, though I believe that 
it was in consequence of his having unwisely 
listened to the master that the collision occurred. 
The defendants are therefore entitled to judg- 
ment with costs. 

Solicitors for the plaintiffs, Simpson and North, 
Liverpool. 

Solicitors for the defendants, Bateson, Bright, 
and Warr, Liverpool. 


Tuesday, March 2, 1886. 
(Before Burt, J.) 
Tar BERNINA. (a) 


Collision —Loss of life—Action in personam— 
Both ships to blame—Contributory negligence— 
Measure of damages—Lord Campbell's Act 1846 
(9 & 10 Vict. c. 93)—Judicature Act 1873 (36 & 37 
Vict. c. 66), 3. 25, sub-sect. 9. 


Where passengers are killed in a collision between 
two ships for which both are to blame, the de- 
ceased are so identified with their carrying ship 
as lo be deemed to be guilty of contributory 
negligence, and hence their personal representa- 
tives suing the owners of the non-carrying ship 
under Lord Campbell's Act cam recover nothing. 

Thorogood v. Bryan (8 C. B. 115) followed. 


(a) Reported by J. P. AsPrNALL and BUTLER ÁSPINALL, Esqrs,, 
Barristers-at-Law, 


Vou. V., N.S. 


The Admiralty Court had no jurisdiction prior to 
the Judicature Act 1873 to entertain claims for loss 
of life, and there was consequently no rule in the 
Admiralty Court as to the division of damages 
in cases of loss of life, and as sect. 25, sub-sect. 
9. of the Judicature Act 1873 has made no 
alieration in the principles af law as to the 
division of damages, passengers killed in a 
collision between two ships can recover nothing 
where both ships are to blame. 


Tarse were three actions im personam brought 
under the provisions of Lord Campbell’s Act by 
the personal representatives of three deceased 
persons, whose deaths had been occasioned by a 
collision between the two steamships, the Bernina 
and the Bushire, on Sept. 28, 1884. 

The three deceased persous were respectively 
the second officer on the Bushire, the first engineer 
on the Bushire, and a passenger on board the 
Bushire. 

The facts were by agreement between the 
parties set out in a special case, which was as 
follows :— 

1. The first of these actions is an action in 
personam brought by Elizabeth Helené Armstrong, 
as administratrix of the estate and effects of her 
husband, John Hutchinson Armstrong, deceased, 
against James Mills and others, the owners of 
the steamship Bernina, to recover on her own 
behalf and on the behalf of her children damages 
alleged to have been sustained by them by reason 
of the death of the said John Hutchinson Arm- 
strong. 

2. The second action is brought in personam by 
the plaintiff Catherine Owen, as administratrix 
of the estate and effects of her husband Thomas 
Timothy Owen, deceased, agairst the said defen- 
dants, to recover on her own behalf damages 
alleged to have been sustained by her by reason of 
the death of the said Thomas Timothy Owen. 

3. The third action is brought in personam by 
the plaintiff Habiba Harone Toeg, as adminis- 
tratrix of the estate and effects of her son Moses 
Aaron Toeg, deceased, against the same defen- 
dants, to recover on her own behalf damages 
alleged to have been sustained by her by reason 
of the death of the said Moses Aaron Toeg. 

4. The owners of the said steamship have 
appeared, and are defendants in all of the said 
actions, 

5. A collision occurred on the 28th Sept. 1884, 
between the British screw steamship Bernina, 
belonging to the defendants, and manned and 
navigated by their servants the master and crew 
thereof, and the British screw steamship Bushire, 
of 1011 tons register, belonging to the Persian 
Gulf Steamship Company Limited, and manned 
and navigated by their servants the master and 
crew thereof. The result of such collision was 
that the Bushire sank, and fifteen persons on 
board of her at the time of the said collision were 
drowned. 

6. It is admitted that the said collision was 
caused by the fault or default of the master and 
crew of the steamship Bushire, and by the fault 
or default of the master and crew of the steamship 
Bernina. 

7. At the time of the said collision the said 
John Hutchinson Armstrong was one of the crew 
of the said steamship Bushire, and was serving 
on board the said steamship Bushire as first , 
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engineer under duly signed articles, and was by | 


renson of the said collision drowned. 

8. The said John Hutchinson Armstrong was 
at the time of the collision off duty, and had 
nothing to do with the negligent or careless navi- 
gation of the Bushire, which partly caused the 
said collision as aforesaid. 

9, At the time of the said collision the said 
Thomas Timothy Owen was one of the crew of 
the said steamship Bushire, and was serving on 
board the said steamship as second officer under 
duly signed articles, and was by reason of the said 
collision drowned. 

10. The said Thomas Timothy Owen was at the 
time of the said collision in charge of the said 
steamship Bushire, and was directly responsible 
for the negligent or careless navigation of the 
Bushire, which partly caused the said collision as 
aforesaid. 

11. At the time of the said collision the said 
Moses Aaron Toeg was being carried on the said 
Steamship Bushire as a passenger from London to 
Bushire in the Persian Gulf. He had paid his 
passage money for the voyage, and was by reason 
of the said collision drowned. 

12. The said Moses Aaron Toeg had nothing to 
do with the negligent or careless navigation of 
the Bushire, which partly caused the said collision 
as aforesaid. 4 

13. All of these actions were commenced within 
twelve calendar months of the date of the death 
of the said John Hutchinson Armstrong, the said 
Thomas Timothy Owen, and Moses Aaron Toeg. 

14, The court is to be at liberty to draw infer- 
ences of fact. 

15. The questions for the opinion of the court 
are as follows:—1. Are the defendants liable for 
the damages (if any) sustained by the first-named 
plaintiff and her said children by reason of the 
death of her husband, the said John Hutchinson 
Armstrong, in the said collisionP 2. If the de- 
fendants are liable, are they liable to pay the 
whole of such damages (when ascertained) to the 
plaintiffs, or only a moiety of the same? 3. Are 
the defendants liable for the damages (if any) 
sustained by the plaintiff in the second action by 
reason of the death of Thomas Timothy Owen. 
4. If the defendants are liable, are they liable to 
pay the whole of such damages (when ascer- 
tained), or only a moiety of the same? 5. Are 
the defendants liable for the damages (if any) 
sustained by the plaintiff in the third action by 
reason of the death of-her son, the said Moses 
Aaron Toeg, in the collision? 6. If the defen- 
dants are liable, are they liable to pay the whole 
of such damages (when ascertained), or only a 
moiety of the same? 

If the plaintiffs, or either of them are entitled 
to recover against the defendants, judgment is 
to be entered up accordingly with costs, and there 
is to be a reference to the registrar and merchants 
to assess the damages in accordance with the 
judgment.of the court. 

If the defendants are not liable to the plain- 
tiffs, or either of them, then judgment is to 
be entered accordingly for the defendants, with 
costs. 

The following Acts of Parliament were referred 
to in the course of the argument :— 
were preamble and sect.2 of Lord Campbell’s 

ct: 


Whereas no action at law is now maintainable against 
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a person who, by his wrongful act, neglect or default, 
may have caused the death of another person, and it is 
oftentimes right and expedient that the wrongdoer in 
such case should be answerable in damages for the 
injury so caused by him: Be it therefore enacted by the 
Queen's most Excellent Majesty, by and with the advice 
and consent of the Lords Spiritual and Temporal, and 
Commons, in this present Parliament assembled, and 
by the authority of the same, that whenaoever the death 
of & person shall be caused by the wrongful act, 
neglect, or default, and the wrongful act, neglect, or 
default is such as would (if death had not ensued) have 
entitled the party injured to maintain an action and 
recover damages in respect thereof, then and in every 
such case the person who would have been liable if death 
had not ensued shall be liable to an action for damages, 
notwithstanding the death of the person injured, and 
although the death shal! have been caused under such 
circumstances as amount in law to felony. 

2. And be it enacted that every such action shall be 
for the benefit of the wife, husband, parent, and child 
of the person whose death shall haye been so caused, 
and shall be brought by and in the name of the 
exeoutor or administrator of the person deceased ; and 
iu every such action the jury may award such damages 
as they think proportioned to the injury resulting from 
Buch death to the pee respectively for whom and for 
whose benefit such action shall be brought; and the 
amount so recovered, after deducting the costs not 
recovered from the defendant, shall be divided amongst 
the beforementioned parties in such shares as the jary 
by their verdict shall find and direct. 


Sect. 25, sub-sect. 9, of the Judicature Act 


loo: 


In any cause or proceeding for damages arising out of 
a collision between two ships, if both Ships shall be 
found to have been in fault, the rules hitherto in force 
in the Court of Admiralty, so far as they have been at 
variance with the rules in force in the courts of common 
law, shall prevail. 

. Bucknill, Q.O. (with him Nelaon) for the plain- 
tiffs.—Even assuming the plaintiffs to be deemed 
to be guilty of contributory negligence on the 
authority of Thorogood v. Bryan (8 C. B. 115; 
18 L.. J. 336, C. P.), yet the plaintiffs are entitled 
to half damages under the provisions of the 
Judicature Act 1873, s. 25, aub-sect. 9. By that 
section the Admiralty Court rule as to the 
division of damages where both Ships are to 
blame is made applicable to “ 8ny cause or pro- 
ceeding for damages arising out of a collision 
between two ships.” This is a “cause or pro- 
ceeding for damages arising out of a collision 
between two ships,” and therefore the section 
applies. By Order XIX., r. 28, Preiiminary Acts 
are to be filed “in actions for damage by collision 
between vessels,” which are words very similar 
to those used in sect. 25, sub-sect. 9. In the case 
of Webster v. The Manchester, Sheffield, and Lin- 
colnshire Railway Company (5 Asp. Mar. Law Cas. 
256, n.; L. Rep. W. N. Jan. 5, 1884), which was an 
action in the Queen’s Bench Division under Lord 
Campbell’s Act arising out of a collision between 
ships, your Lordship sitting in judges’ chambers, 
ordered a Preliminary Act to be filed. It ia 
submitted that if Order XIX., r. 28, applies to 
actions under Lord Campbell’s Act, this section 
of the Judicature Act is equally applicable. The 
Merchant Shipping Act 1854 has limited ship- 
owners’ liability to 15l. per ton for loss of life, 
and were the plaintiffs to claim in an action 
limiting the defendants’ liability they would be 
entitled to half their damages. If so, how can it 
be said that they are not entitled to recover in 
this actionP It is, however, submitted that the 
plaintiffs are entitled to recover full damages, 
and are not precluded from recovering damages 
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by reason of the decision of Thorogood v. Bryan 
(8 C. B. 115; 18 L. J. 336, C. P.). That decision 
has been questioned in several subsequent de- 
cisions, and also by many eminent text writers: 

Rigby v. Hewitt, 5 Ex. 240 ; 

Quarman v. Burnett, 6 M. & W. 499; 

Smith's Leading Cases, 8th edit. 316 ; 

Addison on Torts, 4th edit. 388. 
In the Scotch case of Adams v. The Glasgow and 
South-Western Railway Company (3 Scotch Sess. 
Cas. 4th series, p. 215), the principle acted upon 
in Thorogood v. Bryan (ubi sup.) was condemned, 
Again, in the case of The Milan (Lush. 388; 
5 L. T. Rep. N.S. 590), Dr. Lushington refused to 
be bound by Thorogood v. Bryan (ubi sup.) as 
being contrary to Hay v. Le Neve (2 Shaw Sc. 
App. 505). The American courts have also 
dissented from this principle: 

Shearman and Redfield on Negligence, seot. 46, 3rd 

edit. 56; 
Chapman v. Newhaven Railway Company, 19 N. Y. 


1; 
Webster v. Hudson River Railway Company, 38 N. Y. 
260 ; 
Coleanove v. New Haven Railway Company, 20 N. Y. 
2. 


Sir Malter Phillimore and Barnes, for the defen- 
dants, conira.—'The present case cannot fall within 
sect. 25, sub-sect. 9, of the Judicature Act 1873, 
because prior to the Judicature Act the Admiralty 
Court never entertained actions under Lord 
Campbell’s Act. If so, there could have been 
no “rules hitherto in force in the Court of 
Admiralty” in such a “cause or proceeding.” 
It is to be noticed that the word used is “rules,” 
and not rule or principle, showing that the half- 
measure of damages was only to be applied to 
certain well-known cases such as damage to ship 
or cargo. (Burr, J. referred to the cases of The 
Sylph, 3 Mar. Law Cas. O. S. 37; 17 L. T. Rep. 
N. 8. 519; L. Rep. 2 Ad. & Ecc. 24; and The Beta, 
20 L. T. Rep. N. S. 988; 2 P. C. 447.] Those were 
actions in rem over which the court had jurisdic- 
tion, whereas the present action is in personam 
and could not have been instituted in rem : 

The Vera Cruz, 5 Asp. Mar. Law Cas. 386; 10 App. 
Cas. 59; 52 L. T. Rep. N. S. 474. 
Were the court to decide in favour of the plain- 
tiff’s contention, the decision would hold good in 
actions tried in the Queen's Bench Division 
before a judge and jury. lf so, the amount of 
damages awarded by the jury would in all cases 
similar to the present have to be divided. The 
creation of such an anomaly is a strong argu- 
ment in favour of holding that the Legislature 
never intended the section to apply to actions 
under Lord Campbell’s Act. "The decision in 
Thorogood v. Bryan (ubi sup.) is the law of the 
land, and has never been expressly overruled. 
Though it is true that some judges have ex- 
pressed dissatisfaction with it, yet in many cases 
it has been expressly aproved of : 
Armstrong v. Lancashire and Yorkshire Railwa 
Company, L. Rep. 10 Ex. 47; 33 L. T. Rep. N. S 
998 ; 44 L. J. 89, Ex. ; 
Waite v. North-Eastern Railway Company, E. B. & E. 


719; 
Spaight v. Tedeastle, 44 L. T. Rep. N. S. 589; 4 Aap. 
Mar. Law Cas. 406; L. Rep. 6 App. Cas. 217. 
Although Thorogood v. Bryan (ubi sup.) has 
been disapproved of in the New York courts, 
yet in other States, for example, Massachusetts 
and Ohio, the principle has been followed : 
Smith v. Smith, 2 Piok, 621; 
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yo s Railway Company v. Terry, 8 Ohio St 
Puterbaugh v. Reasor, 9 Ohio St. 484. 
Bucknill, Q.C., in reply, cited 
The Chartered Mercantile Bank of India, London, 
and China v. Netherlands India Steam Navigation 
Company, 48 L. T. Rep. N. S. 546; 5 Asp. Mar. 
Law Cas. 65: 10 Q. B. Div. 521. 

Burr, J.— The English decisions which have 
been referred to make it perfectly clear what the 
law is. If it bad not been go, I should have taken 
time to consider my judgment. If I had to 
decide for the first time the question discussed in 
Thorogood v. Bryan (ubi sup.) I should have 
hesitated long before I arrived at the conclusion 
at which the learned judges in that case arrived, 
especially having regard to the opinions ex pressed 
both in text-books and by learned judges in 
Scotland, and in some States of America which 
are strongly antagonistic to the doctrine laid 
down in that case. But,as Lord Blackburn has 
said in the case of Spaight v. Tedcastle (ubi sup.), 
the decision in Thorogood v. Bryan (ubi sup.) has 
never been overruled in this country, and having 
regard to the practice—I think I may say the 
universal practice—by which judges decline 
to overrule the decisions of courts of co-ordinate 
jurisdiction, Ido not consider myself authorised 
to ignore that case. 

Therefore, however reluctantly, I must give 
effect to it, and I must decide that in each 
and all of the three cases embraced by the 
special case the doctrine laid down in Thoro- 
good Bryan (ubi sup.) would bar the plaintiffs 
of their remedy unless sect. 25, sub-sect. 9, of 
the Judicature Act 1873 entitles them to half 
damages. It is said by Mr. Bucknill that that 
section enables the court to give the plaintiffs at 
least half of the damages they have sustained 
by reason of the collision. That section is as 
follows : “ In any cause or proceeding for damages 
arising out of a collision between two ships, if 
both ships shall be found to have been in fault, 
the rules hitherto in force in the Court of 
Admiralty, so far as they havo been at variance 
with the rules in force in the courts of common 
law, shall prevail.” It is said that this is a case 
arising out of a collision between two ships, and 
that therefore the section to which I have referred 
relates to it. I think, if there were nothing else 
in the section, that would bea sound argument. 
But, taking a broad view on the whole of the 
section, I do not think this case is within it. I do 
not think the Legislature contemplated such a 
case as this when this section was enacted. By 
express words it only applies to cases where the 
roles in force in the Admiralty Court were at 
variance with the rules in the courts of common 
law. Now an action under Lord Campbell's Act 
is a totally distinct action from any action that 
was ever entertained by the Admiralty Court. It 
is different in its very natare, and it is certain the 
Admiralty Court never did entertain such a suit. 
Therefore there was no rule in the Admiralty 
Court as to the measure of damages, or as to the 
mode in which damages shoald be assessed in 
such a case. If there was no rule in the 
Admiralty Court, there was no rule at variance 
with the courts of common law. Therefore there 
being no variance, it appears to me that by the 
very words of the section it does not apply to 
this case, Therefore, much as I regret it, I am 
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forced to say, on the authority of Thorogood v. | burnt more quickly than he bad reason to expect, 


Bryan (ubi sup.) and rome subsequent cases, that 


the plaintiffs are precluded from recovering in this 


action, and that their case is not rendered better 
by the Judicature Act of 1873, I therefore give 


judgment for the defendants with costa. 
Solicitors for the plaintiffs, Lowless and Co. 


Solicitors for the defendants, Pritchard and 


Sons. 


March 16 and 17, 1886. 
(Before Burr, J.) 
Tne ÜxpAUNTED. (a) 


Towage contract—Breach of—Implied warranty— 


Efficiency of tug— Notice restricting liability. 


In a towage contract there is an implied under- 
taking on the part of the tugowners to supply an 


efficient tug with sufficient equipments, including 


a proper supply of coal; and hence, a term in the 
contract by which the tugowners are exempted 
from liability for loss or damage occasioned by 


the negligence of their servants is no defence to an 


action for damages occasioned to the owners of the 
tow im consequence of the towage being discon- 


tinued owing to the tug having started with an 
insufficient supply of coale. 


Where in the course of towage the tug, owing to her 


having started with an insufficient supply of coal, 
ts obliged to cast off to go to the nearest port to 
ship more coal, and then returns and completes 
the towage, the tugowners are entitled to be paid 


the price agreed upon in the towage contract if 


the owners of the tow do not proveany damage to 
have been occasioned to them by the temporary 
discontinuance of the towage. 


THIs was an action in personam for towage ser- 
vices rendered by the tug Knight Commander to 
the American ship Undaunted. The defendants 
counter-claimed for demurrage occasioned by the 
towage being temporarily discontinued. The 
plaintiffs, the owners of the tug, claimed 1101. 
under an agreement by which the Undaunted 
was to be towed from Havre to Cardiff for the 
sum of 1101, including the use of hawser. 
According to the evidence of the plaintiffs, the 
facts were as follows :—In April 1884 an agreement 
was made by correspondence between the plain- 
tiffs and the defendants, by which the plaintiffs 
Were to provide a tug to tow the defendants’ ship 
Undaunted from Havre to Cardiff for 1107., includ- 
ing use of bawser. In one of the plaintiffs’ letters 
forming the contract were these words, “ Towage 
conditions as per inclosed card," by which card 
the tugowners were exempted from any liability 
for any damage caused by the negligence of their 
servants, or by the perils of seas, rivers, or navi- 
gation. In another letter of the plaintiffs were 
these words, “ Our quotation covers, as usual, one 
daylight tide only for docking at Cardif.” The 
tug Undaunted then procecded to Havre, which she 
left with the tow about noon on the 26th April with 
90 tons of coal on board, her full complement 
being 120 tons. During the towage she met with 
severe weather and encountered 2 strong head 
wind. At about 3.30 p-m. on the 28th April, when 
the vessels were off Trevose Head, the master of 
the Knight Commander finding that his coal had 


(a) Reported by J. P, Asriwane oy pel ASPINALL, Esqrs,, 
Barristers-at-Law, 


cast oif for a time and proceeded to Swansea for 
additional coal, and then returned to the 
Undaunted and took her in tow again after 
an absence of about 27 hours. The vessels 
arrived at Cardiff on the morning of the 30th, 
when it was found impossible to take the 
Undaunted into dock owing to the docks being 
full at tha time. The Undaunted was not able to be 
docked till the 3rd May, and it was alleged by the 
plaintiffe that, owing to the number of vessels in 
dock, the Undaunted could not have been docked 
before even if she had been continuously towed. 
The Undaunted was towed for 68 hours in all, 
the average time for the towage being from 
56 to 57 hours. The plaintiffs also alleged that 
when the Knight Commander commenced towing 
she was fully and properly supplied and equipped, 
and that the insufficiency of coal was due to its 
fast consumption and the unusual severity of the 
weather, which the plaintiffs had no reason to 
expect. 

n cross-examination the master admitted that 
when he cast off, which was within 53 houra of 
leaving Havre, he had only 15 tons of coal on 
board. 

The defendants, by their defence, alleged that 
the weather during the towage was fine and 
moderate, that the Plaintiffs had not performed 
the towage agreed for, that the plaintiffs had not 
performed the towage within the agreed time, and 
that in consequence thereof the Undaunted could 
not he docked till noon on the 3rd May. The 
defendants counter-claimed four days’ demurrage, 
occasioned by the Undaunted not arriving at 


Cardiff in time to dock by the evening tide of 
the 29th. 


F. W. Raikes for the plaintiffs.—The towage 
Contract has been performed, and therefore the 
plaintiffs are entitled to recover. No misconduct 
or breach of duty can be imputed to the plaintiffs. 
Under ordinary circumstances the coal supply 
wonld have been sufficient, and its failure was 
entirely dne to circumstances which the plaintiffs 
wera not bound to foresee, viz., immoderate 
weather and defect in the coal. Even assuming 
the tng to have started with an insufficient 
supply of coal, that is due to negligence on the 
Part of the master, for which the plaintiffs, by 
the terms of the contract, are not responsible : 

The United Service, 5 Asp. Mar. Law Cas. 170: 9 

P. Div. 3; 49 L. T. Rep. N.S. 701. 

In that case the negligence of the master was 
analogons to the negligence complained of in the 
present case, inasmuch as it caused the tug to be 
of inen ficient power for the service, [Burr, J.— 
How do you meet the decision in Steel v. The 
State Line Steamship Company (37 L. T. Rep. 
N. S. 333; L, Rep. 3 App. Cas. 72; 3 Asp. Mar. 
Law Cas. 516)? The tug, if insufficiently supplied 
with coal, is deficient in equipment when she com- 
mences the towags, I think tugs, when they 


enter upon the erformance of a towage contract, 
should ha Aci 


Praed (with him Gorell Barnes) for the defen- 
dants.—In The Lady Flora Hastings (ubi sup.) 
the breakdown of the tug was due to accidental 
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circumstances, whereas, in the present case, the | 
insufficiency of coals was due to the negligence of 
the master. The clause in the contract exempt- 
ing the plaintiffs from liability is only applicable 
to loss or damage incurred during the towage, 
and not to the negligence of the plaintiffs in pro- 
viding an inefficient tug. The parties contem- 
plated that the towage should be continuous, and 
in some circumstances its temporary discontinu- 
ance might cause serious danger to the tow. It 
is proved that, in the present case, the defendants 
were, in consequence of the delay, unable to have 
their vessel docked as soon as they otherwise 
would have done. There has, therefore, been a 
breach of the contract, occasioning loss to the 
defendants. 


F. W. Raikes in reply. 


Burt, J.—This is an action arising out of a 
towage contract to tow the ship Undaunted from 
Havre to Cardiff. The tug was not at Havre at 
the time when the contract was entered into, but 
in pursuance of the contract she proceeded to 
Havre, and there took the Undaunted in tow on 
the 26th April 1884. When off Trevose Head, 
which is some 70 miles from Cardiff, it was 
found there were only 15 tons of coal remain- 
ing cn board the tug. Her master did that which 
was probably prudent and right under the cir- 
cumstances. With the approval, so far as I can 
gather, of the master of the tow, he cast off and 
went to Swansea to procure a fresh supply of coal. 
The Undaunted in the meantime was put under 
canvas, and is said to have beat to the northward, 
but probably she did not materially alter her 
position before the tug came back on the follow- 
ing day. Arguments have been directed as to 
the quantity of coal the tug had on board at the 
time she left Havre, and on the evidence I come 
to the conclusion that she was net properly or 
adequately supplied. It is a matter of very great 
importance that steam-tug owners should not be 
released from the obligation which is incumbent 
upon them to provide adequately and properly 
equipped tugs, because the consequences of having 
to cast a vessel off in the middle of the towage 
may be of the very gravest kind. It may involve 
not only serious danger to property, but also to 
life. If a tug were to cast a ship off in a gale of 
wind and ona lee shore in order to go and procure 
coal, the consequences would be serious. There- 
fore I am not disposed to diminish the responsi- 
bility of the tugowners in that respect. 

With regard to the circumstances of this case, I 
have no doubt that the weather was worse than the 
captain of the tug anticipated bofore he started 
on the voyage. J am not prepared to say that it 
was worse than he had reason to expect, but at 
the same time I have no doubt that the weather 
was bad, and that when the tug cast off they 
had been practically making no way at all. lt 
is said that, assuming the coal on board on 
starting from Havre to have been inadequate, it 
is not a matter for which the tugowners are 
responsible, for by the terms of the card, which is 
said to have been incorporated in the contract, they 
are nob responsible for the negligent acts of the 
master. I do not think, however, that that oan 
avail the plaintiffs in this case, because there is an 
implied undertaking on the part of tugowners to 
supply an efficient tug, including sufficient equip- 
ments and a proper supply of coal, and if the tug 


was—as I find it was—deficient in this respect, it 
is a matter for which the tugowners are liable, 
notwithstanding the exceptions in the card. 

The question is, did the tug perform the con- 
tract? If it were established that any serious 
damage had resulted to this ship from the tug 
leaving her I should hold the plaintiffs liable, but I 
do not think any damage has been proved. The 
suggested damage is, that the Undaunted did not 
arrive at Cardiff in time to dock on the evening 
tide of the 29th April. The defendants plead as & 
part of the contract that the tug was “to tow the 
Undaunted from Havre to Cardiff docks, and dock 
her on or before Tuesday, the 29th April,” but 
this is nothing like the real contract, which was 
merely to tow the Undaunted to Cardiff docks, 
the towage beginning on the 26th or 27th. Now, 
having regard to the evidence of the collector of 
Penarth dock (called on behalf of the defendants), 
who says that the average towage voyage from 
Havre to Cardiff is from fifty-seven to sixty hours, it 
is clear that, if the towage bad commenced on the 
27th, these vessels, even if they had gone as fast 
as they ordinarily do, would not have reached 
Cardiff by the evening of the 29th. Therefore, 
assuming the tug to have had a sufficient, supply 
of coals, is it shown that the vessels would have 
arrived at Cardiff in time to allow the Undaunted 
to have docked on the evening of the 29thP Ido 
not think anything of the sort is shown. The 
captain of the tug has said that for some time 
before they cast off they had only been able to 
make three knots an hour, and that when they 
cast off there was such a strong head wind that 
they were practically making no way at all. That 
being so, itis clear that, even if the tug had not cast 
off, and hed had a sufficient quantity of coal, the 
Undaunted could not have got to Cardiff in time 
for the evening tide. It is in evidence that if she 
had not arrived by that time she could not have 
been docked sooner than she was, on the 3rd May, 
as the docks were full up until then. But even it 
she had got into dock earlier there is no evidence 
that she would have been any better off, or that 
her owner would thereby have derived any benefit. 
There is no evidence of any contract or charter- 
parby,or that any cargo was waiting for her. On 
the whole, the conclusion to which I have come 
is, though I do not think the tug was so well 
equipped as she should haye been at the outset, 
that, as the defendants have failed to prove 
any damage, my judgment must be for the plain- 
tiffs. The towage having been resumed, and the 
defendants having accepted that subsequent tow- 
age, the contract was performed, and therefore 
the price must be paid. I therefore pronounce 
for the plaintiffs for the sum sued for. 

Solizitors for the plaintiffs, Orowther and Miller, 
Liverpool. 

Solicitors for the defendants, Ingledew, Ince, 
and Colt. 
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Tuesday, March 30, 1886. 
(Before Burr, J.) 
THE BELLCAIRN. (a) 


Practice—Institution of legal proceedings—Princi- 
pal and agent—Manoging owner and. co-owners 
Costs — Limitation of liability. 


Where a shipowner applied to the court to set aside 
an order condemning him in the coats of unsuc- 
cessful legal proceedings taken in hia behalf by 
the managing owner, on the ground that the pro- 
ceedings had been instituted without his know- 
ledge, consent, or ratification, and that the first 
intimation he had of the proceeding, was a notice 
received by him about a month previous to the 
present application condemning him in the costs 
of such proceedings, the Court refused to grant the 
application, as it did notappear that tha applicant, 
though he had no knowledge of the institution of, 
was not aware of the pendency of the proceedings, 
and because he had not at once applied to the 
court on becoming aware of the proceedings, 
instead of delaying to take any steps for over a 
month. 


Tuis was a motion in a limitation of liability 
action to set aside certain orders of court therein 
made against one George Butt Craig, one of the 
owners of the British steamship Britannia. 

The action had been instituted by the owners 
of the Bellcairn to limit their liability in respect 
of a collision between the Bellcairn and the 
Britannia on the 31st July 1884. 

The owners of the Britannia had brought an 
aotion in rem against the owners of the Bellcairn 
to recover damages for the collision. That action 
was dismissed at the trial by the consent of the 
parties. Subsequently the owrers of cargo on 
board the Britannia brought an action in rem 
against the Bellcairn, in which action both ships 
were held to blame. Thereupon, the owners of 
the Bellcairn having instituted an action to limit 
their liability, the owners of the Britannia, on 
the 25th March 1885, unsuccessfally sought to 
claim against the fund in that action: (The Bell- 
catrn, 10 P. Div. 161; 5 Asp. Mar. Law Cas. 503; 
93 L. T. Rep. N. S. 186). 

The following afüdavit by the applicant was 
filed in support ofthe motion :— 

1. I am the registered owner of one Bixty-fourth sharo 
in the Jate British steamship Britannia, which, on or 
about the 31st day of J uly 1884, was sunk in the English 

hannel by collision with the steamship Bellcairn, and 
was totally lost. 

2. I am informed and believe that an action for 
damage by the said collision was brought in this division 
of the High Court of Justice in the name of the owners 
of the Britannia, against the ownera of the Bellcairn, in 
which the latter also counter-claimed for the damage 
they had sustained, and that at the trial of the said 
action, on Nov. 7, 1884, the claim and counter.claim 
were dismissed by consent of both sides ; and that in an 
action brought subsequently by the owners of the cargo 
on the Britannia against the Bellcairn, the court pro- 
nounced for a moiety of the damages suatained by the 
plaintiffs, and that the owners of the Belicairn paid into 
court the amount of their statutory liability of 8l. per 


n. 

3. In the month of Feb. 1886 it came to my knowledge 
that the managing owners of tho Britannic, Messrs. 
Ward and Hobzapfel, had taken proceedings to set aside 
the judgment of Nov. 7, 1884, and had olaimed in the 
name of the owners of the Britannia to prove against 
the fund in court for the damages sustained in the 


(a) Reported by J. P. AgPINALL and BUTLER ÁSPINALL, Esars., 
Barristers-at-Law. 
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collision, and that such claim had been successfully 
resisted by the owners of the cargo on the Britannia, 
who had obtained a judgment against the owners of the 
Britannia for their costa thereby inourred amounting to 


| 99L. or thereabouts, 


4. The said Ward and Hobzapfel have left this 
courtry in order, as I am informed and believe, to 
escape their liabilities, and are now abroad. 

5. The said legal proceedings to set aside the said 
judgment and to claim against the fund in court were 
taken by the said Messrs. Ward and Hobzapfel entirely 
without the knowledge, sanction, or ratification, express 
or implied, of me thi deponent, or, as I am informed 
and believe, of any of the co-owners of the said Britannia, 
nor have I, or to my knowledge and belief have my co- 
owners, at any time given to the said Ward aud Hob- 
zaptel or either of them any general authority to take 
such proceedings as they or he might think fit or be 
advised to recover the loss sustained by the owners of 
the Britannia, and the first intimation that I had of the 
said proceedings was in Feb. 1886, when 1 received a 
circular froma Mr. Schnitger, acting on behalf of the 
said Ward and Hobzapfol, informing me of the proceed. 
ings and of the liability incurred for costa, and requesting 
me to consent to pay a proportion of the same. 

6. By my instructions my solicitors, Messrs. Dodds 
and Co., of Stockton-on-Tees, and their agents in London, 
gave written notice to Messrs. Stokes, Saunders, and 
Stokes, of 21, Great St. Helens, in the city of London, 
the solicitors for the said cargo-owners, that the said pro- 
ceedings were the sole act of the said Messrs. Ward and 
Hobzapfel, that they were taken without the knowledge or 
sanction of me and of my co-owners, and were altogether 
ultra vires, and that I repudiated all liability iu respect 
of the same, but nevertheless I am informed and believe 
that the said Messrs. Stokes, Saunders, and Stokes have, 
since the receipt of such notice, issued execution against 
me for 862, or thereabouts, the whole amount of their 
Baid costs. 

7. Under these circumstances I am advised and 
believe that the said Messrs. Ward and Hobzapfel had 
no authority to bind me to the payment of any part of 
the costs of the said legal proceedings and that I am 
entitled to have all proceedings under the said judgment 
obtained by the said cargo-owners stayed against me. 


The terms of the motion were as follows: 

Take notice that this honourable court will be moved 
on Tuesday, the 30th day of March 1886 instant, by 
counsel on behalf of George Butt Craig, one of the owners 
of the steamship Britannia, for an order that the name 
of the said George Butt Craig shall be struck out of tho 
proceedings in this action, on the ground that the said 
name has been used as, or included amongst, the parties 
to this action without his authority, knowledge, or 
consent, and that the judgments or orders of the llth 
day of Aug. 1885, and the 4th and 7th days of Nov. 1885 
in this action, in so far as they condemn the said George 
Butt Craig in costa or otherwise affect him, may be set 
asido, and that the execution issued on the said judg- 
ments or orders, so far as they affect the said George 
Butt Craig, may be also set aside, and that all other pro- 
ceedings in this action purporting to beby or against 
the said George Butt Craig may be set aside and dis- 
missed, and that the cost of this application and all 
other costs occasioned to the said George Butt Craig by 
reason of his having been improperly joined as a party 
to these proceedings, be paid either by the owners of the 
cargo of the Britannia, or by the parties improperly 
joining him. 

J. P. Aspinall in support of the motion.—The 
managing owner had no authority to claim in this 
action. If so, the costs incidental to those pro- 
ceedings were incurred without authority, and my 
client is oot liable to pay them, (Burt, J.—Why, 
if he knew of these proceedings in February, did 
he not at once come to the court instead of wait- 
ing until now?] There has been no unreasonable 
delay. It is submitted that on the affidavit it is 
clear that the claim was instituted and carried on 
without my client’s knowledge. It also uppears 
that the managing owner had no general authority 


to take legal proceedings. 
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Finlay, Q.C. (with him Dr Stubbs) forthe owners 
of cargo on the Britannia.—The case of Mudrig v. 
Newman (1 C. M. & R. 402) is in point, and fixes 
alitigant with costs, although the solicitor bas 
instituted the proceedings without his authority 
or knowledge. (Burr, J.—That was prior to judg- 
ment, and therefore no liability had been imposed. 
Ithink it would have been different if judgment 
bad been given. You surely do not contend that, 
where a solicitor uses another man's name without 
his authority or knowledge to carry on an action, 
he is to pay the costs if the proceedings are 
unsuccessful? ] The decision certainly seems to 
goas far as that. It no doubt is a hardship, as 
Parke, B. says, but there is a remedy against 
the solicitor, It is also submitted that, apart 
from authority, the affidavit is not sufficient. It 
does not show that Mr. Craig had no knowledge 
of the continuance of the proceedings, or what 
was the authority given tothe managing owner to 
institute the original proceedings. Had the pre- 
sent proceedings proved successful, Mr, Craig 
would have reaped the benefit, and he should 
therefore bear the burden of their want of success. 


Sir Walter Phillimore for the owners of the 
Britannia, 
J, P. Aspinall, in reply, cited 
Collins v. Johnson, 24 L. J. 231, C. P, 


Burr, J.—Before acceding to such an applica- 
tion as the present, where the applicant alleges 
that he was innocently and unwittingly made a 
party to proceedings of which he knew nothing, I 
ought to be satisfied that he really and truly not 
only was ignorant that proceedings had been 
instituted, but also that they were going on. I 
am not satisfied that that was so in this cage. In 
the first place, before the present proceedings had 
been taken, an action had been instituted in the 
applicant’s name in respect of the damages occa- 
sioned by the collision. I gather from the affi- 
davit that he was aware of these proceedings, and 
that he authorised them. He, however, has not 
told us what authority he gave to the managing 
owner to take those proceedings, and I cannot 
help thinking that, if that authority had been pro- 
duced, we should have seen that it extended to 
the legal proceedings now under discussion. It 
is also to be noticed that the affidavit abstains 
from stating that the applicant had no knowledge 
at all, in any shape or form, of the institution or 
the continuance of these proceedings. It seems 
to me to be & very carefully prepared affidavit 
but it does not at all satisfy me that this gentle- 
man may not have had some knowledge of what 
was going on. Then there is another matter 
which to my mind is fatal. I refer to the delay 
in bringing the matter before the court, which is 
I think, inexcusable. Taking the allegations 
most favourable to himself, he had information 
of these proceedings in February, and yet he lies 
by till now, and takes no steps to prevent these 
proceedings going on, whereas I think he ought 
to have come to the court at once. For these 
reasons I am of opinion that this application must 
be dismissed with costs. 

Solicitors for Mr. Butt Craig, Bower, Cation, 
and Bower. 4 

Solicitors for tbe owners of cargo on the 
Britannia, Stokes, Saunders, and Stokes. 

Solicitors for the owners of the Britannia, 
Botterell and Roche. ^ 


Tuesday, April 6, 1886. 
(Before Butt, J.) 
Tuer Zor. (a) 


Limitation of liability —Collision— Loss of cargo— 
Admiralty stores—Prerogative of Crown—Mer- 
chant Shipping Act 1854 (17 & 18 Vict. c. 104), 
as. 4, 504, 514—Admiralty Suits Act 1868 (31 f 
82 Vict. c. 78), s. 3. 


Assuming that the Orown is not bound by the 
Merchant Shipping Acts, it may nevertheless 
under the provisions of the Admiralty Suits Act 
1868, claim against the fund in a limitation of 
liability action in respect of the loss of Admiralty 
stores by collision. 

Quere: Cam the Crown, where a shipowner limits 
his liability, enforce any claim beyond the 
amount limited by the Merchant Shipping 
Acts ? 

In a limitation of liability action a claim may be 
brought in upon terms after the time fixed by the 
decree for bringing in claims has expired, pro- 
vided the claimant has not been guilty of laches 
disentitling him to the indulgence. 


Tuts was a motion by the Crown ina limitation 
of liability action institution by the owners of the 
steamship Zoe for leave to come in and claim 
therein. 

The action was instituted in respect of damages 
arising out of a collision between the Zoe and the 
Norwegian barque Dannebrog on 10th Feb. 1885, 
whereby both vessels, together with their cargoes, 
were lost. Amongst other goods on board the 
Zoe at the time of the collision were stores 
belonging to the Admiralty. Tho Zoe was found 
solely to blame for the collision. The present 
action was instituted on the 10th June 1885, and 
on the 21st July 1885 the plaintiffs obtained the 
usual decree limiting their liability, and directing 
all claims to be lodged in court on or before the 
21st Oct. 1885. No claim was lodged in respect 
of the Admiralty stores within the time fixed by 
the decree. In an affidavit filed on behalf of the 
Crown, it is alleged that the Crown had been 
informed by the Admiralty shipping agents that 
legal proceedings had been dropped, that relying 
upon such information no steps had been taken 
to enforce the claim in respect of the Admiralty 
stores, and that it was only after the 21st Oct. 
1885, viz., on the 19th March 1886, that they become 
aware of the real position of affairs, It appeared. 
that the reference had been held, but that no 
money had been paid out of court. 


In these circumstances notice of motion was 
given in the following form: 


Take notice that this honourable court will be moved 
on Tuesday, the 6th day of April next, by Her Majesty’s 
Attorney-General of counsel on behalf of the commis- 
sioners for exeonting the office of Lord High Admiral of 
the United Kingdom of Great Britain and Treland, that 
the said commissioners may be at liberty to come in and 
enter their claim in respect of losa or damage to goods 
aud stores of the Crown caused by the improper naviga- 
tion of the steam-vessel Zoe, on the occasion of the 
collision between that vessel and the barque or vessel 
Dannebrog, on the 10th Feb. 1885, notwithstanding that 
the time mentioned in the decree dated the 21st July 
1885 has elapsed. 


The following Acts of Parliament were referred 
to, and are material to the decision :— 


! (o) Beported by J. P. ASPINALL and BUTLER ÁSPINALL, Esqrs,, 


Barristers-at-Law. 
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Merchant Shipping Act 1854 (17 & 18 Vict 
c. 104). 

Beot. 514. Tn cases where any liability has been or is 
allaged te have been incurred by any owner in respect 
of loan of life, personal injury, or loss of, or damage to 
ships, boats, or goods, and several claims are made or 
apprehended in respect 
it shall be lawfal in 
Conrt of Obancery, 


of such liability, then . . . , 
England or Ireland for the High 
and in Scotland for the Court of 
Session, and in any British possession for any competent 
conrt, to entertain proceedings at tho suit of any owner 
the purpose of determining the amount of such 
liability subject as aforesaid, and for the distribution of 
Such amount rateably amongst the several olaimants, 
with power for any such court to stop all actions and 
suits pending in any other court in relation to the same 
subject-matter, and any proceeding entertained by such 
Court of Chancery or Court of Session or other com- 
petent court may be conducted in such manner and 
subject to such regulations as to making any persons 
interested parties to the Same, and so to the exclusion of 
any claimants who do not come in within a certain time, 
and as to requiring security from the owner, and as to 
payment of costs, as the court thinks just. 


The Admiralty Suits Acts 1868 (31 & 32 Vict. 
79). 


Sect. 3. The 


c. 
Admiralty may institute any action, 
suit, or proceeding concerning naval or yictualling 
stores, or other Her Majesty’s stores, goods, or chattels 
under the charge or control of the Admiralty, or any 
stores, goods, or chattels sold or contracted to be 
delivered to or by the Admiralty for the use or on 
account of Her Majesty, or the price to be paid for the 
same, or any loss or injury of or to any such stores, 
goods, or chattels as aforesaid . Poe pne uko 
manner and form (as nearly as may be) as if the 
questiou in dispute were one between subjeot and 
Bubjeot, 

The Attorney-General (Sir Charles Russell) 
and Staveley Hill, Q.C. (with them A. T. Law- 
rence) in support of the motion.—Tho Crown, 
although not bound by the Merchant Shipping 
Acts, wishes to avail itself of the provisions 
relating to actions for limitation of liability. The 
mere fact of its not being bound by an Act of 
Parliament does not prevent it availing itself of 
the rights and remedies given by the Act. While 
it is true that the time for lodging claims has 
elapsed, it is nevertheless submitted that, in the 
circumstances of this case, the Crown should be 
allowed to come in and claim, Subject to terms. 
The fund has not yet been distributed, and, as in 
bankruptcy and the administration of estates 
claims can be brought in so long as there is even 
& portion of the fund left, the present claim 
should by analogy be allowed. In the case of 
Angell v. Haddon (1 Madd. 529) a creditor was 
allowed to prove his debt, though the fund had 
been apportioned umongst the creditors and 
transferred to the Accountant-General. Here 
there have been no laches. The Crown was 
justified, on the information given it, in acting 
as it did. 


Sir Walter Phillimore (with him Dr. Stubbs) for 
various claimants, coníra—The crown is not 
bound by the Merchant Shipping Acts. By sect. 
014 of the Merchant Shipping Act 1854 the fund 
in a limitation action is appropriated to the 
claimants under the Act. As the Crown is not 
one of those claimants, and therefore a stranger 
to that fund, it ought not tobe allowed to claim 
against it to the prejudice of other persons. That 
section gives the court power to stay all other 
actions, and, as one of the prerogatives of the 
Crown is to have process out ot any court it 
bieases, the prcvisions of that section clearly 
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make it inapplicable to the Crown. [Burr, J.— 
lt seems to me immaterial whether the Crown is 
bound or not, if it may avail itself of the righta 
and remedies given by the statute.) This fund 
was reserved by Act of Parliament for our claims, 
and therefore the Crown cannot to our prejudice 
rank against it. The Crown, not being bound by 
the Act, has other remedies. [Burt, J.—I doubt 
if a shipowner’s limit of liability is greater than 
8l. per ton, even as against the Crown.) If the 
Crown is not bound, then its right to full damages 
cannot be curtailed by the Act; 

Chitty on Prerogative, 383 : 

Ex parte Postmaster-General, 10 Ch. Div. 595, 
Assuming the Crown to be entitled to claim in a 
limitation Action, there is in this case evidence of 
such gross laches that, on the authority of Hall v. 
Falconer (11 Jnr, N. S. 151), the claim should not 
hava heen allowed, especially as the fand has been 
apportioned amongst the various claimants. The 
rown was wrong to have relied upon informa- 
tion given by other persons, and ought to have 
informed itself of the real facta of the case. 

Gorell Barnes (with him Hannen) for the owners 
of the Zoe.—The limit of the liability of the owners 
Of the Zoe, even to the Crown, is fixed by the 
Merchant Shipping Acts, and hence the Crown 

as no right except against the fund in court. The 
“rowa 18 bound by statutes that are for the 
publie good; (Chitty on Prerogative, p. 383.) 

UT), J.—AIl statutes presumably are for the 
public good.) The Acts allowing limitation of 
liability im their preambles describe their pro- 
visions ae being for the public good and for the 
enconragement of commerce. The Crown can 
always take the benefit of an Aot of Parliament, 
even though it is not named; (Coke's Reports, 
part vii., p. 32.) 

Staveley Hill in reply.—The 
Act 1868 (831 & 32 Vict, c. 78), 8. 3, gives the 
Crown the right to institute an action, suit, or 

proceeding” in respect of naval stores, as if tho 
question in dispute were one between subject and 
subject. That being so, this is a “ proceeding " 
within the meaning of that section, and therefore 
the Crown has a right to claim against the fund. 


-—While I have some doubt whether 
~~» 1$ not bound in a limitation action to 
come in and take pro ratá with the other claimants 


against the fund, it is not necessary to decide 
that point now, 


Admiralty Suits 


1n and claim its pro raté share of the fund, just as 

though not bound by the Bankruptcy Act, 
dividend. I 
pared to say that it might do that even apart from 
the provisions of the Admiralty Suits Act. It 
Seems to me, however, that that Act of Parlia. 
ment gives express power to the Crown to take 
such Proceedings ag That, therefore, 
Paea the firat point. Then it is said that the 
f v E been guilty of such laches as to 
Orfeit its put in a claim. There is no 
may deprive a claimant of the 
g allowed to come in and claim 


after the proper time has expired, A c 
i ) i k ase has 
been cited in which à 


it was a very diffe : 
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appears to me that, as the fund is still in court, 
if the claimant were a subject and not the Crown, 
it would under the circumstances be simply 
shocking to refuse to allow him to come in; and 
that being so, I do not mean to refuse this appli- 
cation of the Crown. While, however, Ido not 
think there has been laches disentitling the Crown 
to come in and claim, I think there has been 
remissness on the part of the authorities, and 
therefore I am going togrant this application upon 
terms. I grant it upon this condition that the 
Crown pays all the costs occasioned by the claim 
not having been lodged within the proper time. 

Solicitors for the Crown, Hare and Co. 

Solicitors for the other claimants, Stokes, 
Saunders, and Stokes. 

Solicitors for the owners of the Zoe, Pritchard 
and Sons. 


Thursday, April 8, 1886. 
(Before Burt, J.) 
Tur Creavon. (a) 

Limitation of liability—Collision with two ships— 
Amount of liability—Separate acts of negligence 
— Merchant Shipping Act 1854 (17 d 18 Vict. 
c. 104), s. 506. 

Where a ship comes into collision with two vessels 
one after the other, there being a short interval 
between the two collisions, the shipowner will be 
entitled to limit his liability to 8l. Dra ton (there 
being no loss of life) if the first collision is the 
substantial and efficacious cause of the second, 
and there is no separate act of negligence on the 
part of those in charge of the plaintiffs ship in 
respect of the second collision. 

Turis was an action of limitation of liability insti- 

tuted on behalf of the owners of the steamship 

Oreadon against the owners of the sailing ship 

Garsion and against the owners of the sailing 

ship Asia in respect of collisions between the 

Creadon and the Garston and Asia on the 22nd 

Dec. 1884. 

On the 22nd Dec. 1884 the Creadon, whilst on a 
voyage from Portsmouth to Roath Basin, Cardif, 
came into collision first with the Garston and then 
with the Asia. In damage actions instituted by 
the owners of the Garston and the Asia against 
the Creadon, the owners of the Oreadon admitted 
liability, and now sought to limit the amount of 
their liability in respect of both collisions to 8I. 
per ton on the registered tonnage of the Creadon, 
alleging that the collisions happened at one and 
the same time and occasion. 

The defendants delivered separate defences 
denying that the collisions happened at one and 
the same time and oncasion, and alleging that 
they occurred on distinct occasions and were 
caused by separate and distant acts of ne ligence 
on the part of those in charge of the EP 

The evidence on behalf of the plaintiffs was as 
follows : The collision happened about 10.15 p.m. 
in Cardiff Drain close to the pierhead, the first 
collision being with the Garston about a ship’s 
length below the pierhead, the second collision 
being with the Asia about a ship's length inside 
the pierhead. The time between the two collisions 
was from one to two minutes, and the second 
collision was the inevitable result of the first. 


[ (a) Reported by J. P. ASPINALL and BUTLER ASPINALL, Esqrs., 
Barriaters-at-Law. 


THE OREADON. 


[ApM. 


The defendants’ witnesses alleged that the two 
collisions took place at a distance of about a quarter 
of a mile from each other, and the interval between 
the two was from. ten to fifteen minutes. They 
also alleged that the second collision was the result 
of a separate act of negligence on the part of 
the Creadon from that which caused the first 
collision, viz., attempting to cross the bows of the 
Asia under a port helm. 

The findings on the facts are fully stated in the 
judgment. 

The following Acts of Parliament were cited, 
and are material to the decision : — 


The Merchant Shipping Act Amendment Act 
1862 (25 & 26 Vict. c. 63). 

Sect. 54, The owners of any ship, whether British 
or foreign, shall not in cases where all or any of the 
following eventa occur without their actual fault or 
privity, that is to say : 

(4) Where any loss or damage is by reason of the 
improper navigation of such ship as aforesaid caused to 
any other ship or boat, or to any goods, merchandise, or 
other thing whatsoever on board any other ship or boat ; 
be answerable in damages. in reapect of loss 
or damage to ships, goods, &c., to an aggregate amount 
exceeding Bl. for each ton of the ship's tonnage. 

The Merchant Shipping Act 1854 (17 & 18 
Viet. c. 104). 

Sect. 506. The owner of every seagoing ship or share 
therein shall be liable in respect of every such loss of 
life, personal injury, loss of or damage to goods as 
aforesaid arising on distinct occasions to the same 
extent as if no other loss, injury, or damage had arisen. 

Kennedy, Q.C. and Gorell Barnes for the plain- 
tiffs.—The plaintiffs are entitled to limit their 
liability as for one collision. Sect. 506 of the 
Merchant Shipping Act 1854 speaks of the loss 
or damage happening on “ distinct occasions.” 
In tbe present case the collisions happened on 
practically one and the same occasion. [BUTT, J. 
—That section does not mention ships.) Still, 
the principle is the same. In the present case 
one act of negligence caused both collisions, and 
the second collision was the inevitable result of 
the first. The court has made the same decree in 
previous cases: 

The Rajah, 1 Asp. Mar. Law Cas. 403; L. Rep. 3 
A. & E. 599; 27 L. T. Rep. N. 8. 102; 
The Douglas, Shipping Gazette, J uly 27,1882. 

J. P. Aspinall for the owners of the Garston. 
—The onus is on the plaintiffs to establish not 
only that the two collisions did not happen on 
separate and distinct occasions, but also to show 
that the Creadon could not by any reasonable 
precautions have avoided the second collision. 
This they have failed to do; ib being established 
beyond all doubt that there was a considerable 
distance and interval of time between the two 
collisions. 


Sir Walter Phillimore (with him Pyke) for the 
owners of the Asia.—The case of The Rajah (ubi 
sup.) is distinguishable, In that case the Rajah 
rau into the ship William Davie and her tug at 
one and the same time. The collisions were 
therefore not on “distinct occasions.” (Burr, J. 
—Yes; that was a somewhat different case. 
There there were two collisions on one and the 
same occasion; here you say the collisions 
occurred on distinct occasions.] Yes, and there- 
fore, while the Legislature may have intended to 
allow shipowners to limit their liability ae for one 
collision where the two collisions occurred at 
practically one and the same time, it was never 
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intended to be so where the two collisions hap- 
pened on totally distinct occasions. Here not 
only was there a considerable interval of time 
and space between the two collisions, but it is 
submitted that on the evidence the plaintiffs were 
guilty of a separate act of negligence in respect 
of the second collision. 
Kennedy, Q.C. in reply. 


Burr, J.—This is a case in which the owners of 
the steamship Creadon seek to limit their liability 
in respect of collisions between their vessel and 
two sailing ships, the Asia and the Garston, on 
the 22nd Dec. 1884. The collision occurred 
between 9 and 10 p.m., in Cardiff Drain. Two 
damage suits, one by the owners of the Asia, the 
other by the owners of the Garston, were insti- 
tuted against the Oreadon. In both of those 
suits the present plaintiffs admitted liability, and 
they now seek to limit the amount of that lia- 
bility to 8. per ton pursuant to the provisions of 
the Merchant Shipping Acts. The question is, 
were the two collisions the result; of one act of 
negligence, or was the second collision occasioned 
by a distinct act of negligence on the part of the 
Creadon? In the former case the plaintiffs would 
be entitled to the relief asked tor; in the latter 
they would not. This turns upon a question of 
fact, and there is unfortunately a considerable 
contlict of evidence as to what the real facta are. 
The view I have taken of the evidence—and I find 
that the Elder Brethren have come to the same 
conclusion—is, that the plaintiffs’ witnesses have 
really and substantially tolda true story when they 
represent the collisions as occurring very nearly 
at the same spot and within a very short time of 
each other. The evidence of one of their wit- 
nesses calied Brown is to my mind well worthy 
of credit, and he not only says that the two col- 
lisions occurred within a very short distance of 
each other, but also that the second collision was 
inevitable after the first occurred. On the other 
hand I do not consider the defondants’ evidence 
to be at all satisfactory. I do not believe that 
ten or fifteen minutes elapsed between the two 
collisions, or that they happened at any great 
distance apart. The story told by the pilot of 
the Asia that she altered some seven points under 
her port helm is one which I do not believe. On 
the whole, thecefore, the conclusion to which I 
have come is that the collisions were so close 
together that the first was the substantial and 
eficacions cause of the second, and that there was 
no separate act of negligence on the part of those 
in charge of the Creadon in respect of the second 
collision. The result, therefore, is 
plaintiffs have a decree in the terms prayed for. 

Solicitors for the owners of the Creadon, 
Thomas Cooper and Co, 

Solicitors for the owners of the Garston, Gregory, 
Roweliffes, and Co, 


Solicitors for the owners of the Asia, Pritchard 
and Sons, 
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Feb. 1, 9, 4, and March 8, 1886. 


(Before the LorD CHANCELLOR (Halsbury). and 
Lords BiackauRN, Watson, BRAMWELL and 
FITZGERALD.) 


SxzarH AND Co. v. Moonx. (a) 


ON APPEAL EROM THE SECOND DIVISION OF THE COURT 
OF SESSION IN SCOTLAND, 


Law of Scotland—Sale of gocds— Delivery of ship's 
engine—Mercantile Law Amendment (Scotland) 
Act 1856 (19 & 90 Vict. c. 60), sect. 1— Bank- 
rupticy of vendor. 

By the law of Scotland the effect of the appropria- 
tion and acceptance of a specific chattel by the 
contracting parties is to perfect the contract of 
sale, and to give the purchaser a right to demand 
delivery, but the property in the chattel does not 
pass to him until he has obtained delivery under 
the contract; and. sect. 1 of the Mercantile Law 
Amendment (Scotland) Act 1856 (19 & 20 Vict. 
c. 60) imposes no limitation upon the right of 
ihe vendor's creditors to attach goods im his 
custody until the contract of sale has been so 
perfected, 

C. and Son, a firm of engineers, undertook by dif- 
ferent contracts to supply and fit wp engines in 
various ships which were being built by the 
appellants, who were shipbuilders, and advances 
were made by the appellants as the work pro- 
gressed. An agreement was subsequently entered 
into between he parties by which it was stipu- 
lated that on payment being made on account of 
any contract, * the portions of the subjects thereof, 
80 far as constructed, and all materials laid 
down” in C. and Son’s yard “ Jor the purpose of 
constructing the same, shall become and be held 
as the absolute property of ” the appellants, “ sub- 
ject only to the lien of C. and Son” for the “ pay- 
ment of the price, or any balance thereof that may 
remain due.” At the date of this agreement C. and 
Bon were insolvent to the knowledge of the appel- 
lants, and the only considerable contracts the 
had on hand were the contracts with the SEM 
lants, which it was then known would result in 
aloes. It was important to the appellants that 
the contracts should be completed, and they con- 
tinued to make advances to Ù. and Son until. the 
most important contract was completed. After 
that Ü. and Son became bankrupt. 

Held (offirming the judgment of the court below), 
that there had been no sale of any specific goods to 
ihe appellants within the meaning of sect. 1 of the 
Mercantile Law Amendment (Scotland) Act 1856, 
nor delivery of possession, and. that the appellants 
wore not entitled, as against the trustee in C. and 
Son’s bankruptcy, to take possession of the 
materials to be used in carrying out their con- 
tracts, which were in C. and Son’s yard at the 
date of their bankruptcy. 

Simson v. Duncanson (Mor. Dict. 14,204) discussed. 


Tuis was an appeal from a decision of the Second 
Division of the Court of Session in Scotland 
(Lords Young, Craighill, and Rutherfard-Clark) 
affirming a judgment of the Lord Ordinary (Lord 
Adam). The case is reported in 12 Ot. Seas. Cas. 
4th series 260, and in 22 Scot. Law Rep. 192. 

The facts of the case appear shortly from the 


(2) Reported by C. E. Marpew, Esq. Barrister-at-Law. 
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head-note above, and in the judgments of their 
Lordships. 


H. Davey, Q.C., C. S. Dickson and Greig (both of 
the Scotch Bar) appeared for the appellants, and 
admitted that their case must fail unless it could 
be brought within seot. 1 of the Mercantile Law 
Amendment (Scotland) Act 1856, which protects 
the rights of purchasers who have had goods 
appropriated to them, but have not taken delivery 
before the bankruptcy. The object of the Act, as 
stated in the preamble, was to assimilate Scotch 
and English law, and the evidence shows the 
terms on which the two firms dealt with each 
other, which, it is submitted, brings the case 
within the section. In addition to the authorities 
referred to in the judgments, they cited 

McBain v. Wallace, 6 App. Cas. 588; 45 L. T. Rep. 
N. S. 261. 

C. Russell, Q.C., R. Vary Campbell (of the Scotch 
Bar) and McClymont, for the respondent, sup- 
ported the judgment of the court below. 

‘At the conclusion of the arguments their Lord- 
ships took time to consider their judgment. 


March 8.—Their Lordships gave judgment as 
follows :— 


Lord Bracxsurn.—My Lords: The pursuers 
Seath and Co. are shipbuilders, carrying on 
business at Glasgow and Rutherglen on the Clyde. 
The defender Moore is the trustee of the estate 
of A. Campbell and Son, who were sequestrated 
on the 12th May 1883. A. Campbell and Son up 
to the date of their sequestration carried on also 
at Rutherglen the business of engineers. Seath 
and Co. were not themselves engineers, and 
when either in order to complete a ship of their 
own, or in order to fulfil a contract which they 
had entered into with a third party, they required 
to have machinery made, they were in the habit 
of employing A. Campbell and Son to supply it. 
There does not appear, at least in any of the 
transactions now in question, to have been any 
privity of contract between A. Campbell and 
Son and the third parties with whom Seath and 
Co. had contracts. When it was known to 
both sides that Seath and Co. wanted the 
machinery to implement a contract with another, 
that would be important in considering what 
agreement should be made between Seath and 
Co. and A. Campbell and Son. But when 
the agreements were made they were between 
Seath and Co. and A. Campbell and Son. 
In no one of the five contracts now before the 
House were Seath and Co. to do any work 
to the machinery in A. Campbell and Son's yard. 
Their part was to pay money, and so far as con- 
cerned fitting the [machinery into the ships, to 
have the ships ready at the required time. Seath 
and Co. advanced money in respect of the 
work in progress, and A. Campbell and Son did 
much work on machinery. On the sequestration 
the trustee took possession of a large number of 
articles which (if A. Campbell and Son had con- 
tinued sui juris, and both parties carried out 
what they contemplated doing, Seath and Co. 
making the further payments they were to 
make, and A. Campbell and Son finishing the 
farther work they were to execute) would havo 
been delivered on the ships, and then ceased to be 
in any respect the property of A. Campbell and 
Son. The pursuers Seath and Co. claimed a right 
to have these articles delivered to them. 
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I think there is a separate question as to each 
article, that being what on the proof appears to 
have been the contract as respects that article, 
and also how far what was to be done to that 
article had been carried. As the transactions all 
took place in Scotland, the effect of the contracts 
and the acting of the parties (when it is ascer- 
tained what they were) on the rights of Seath 
and Co. and A. Campbell and Son in respect of 
any particular article must depend on the 
Scottish law. If a firm of sbipbuilders and a 
firm of engineers had carried on business on the 
Tyne instead of on the Clyde, and entered into 
precisely similar arrangements, aud done exactly 
similar things, so that the proof was exactly the 
same, I think the questions, what was the con- 
tract, and how far tney had acted with respect to 
any particular article, would be identical with 
those in the present case. Bat what the effect 
would be on the rights of the two firms as to the 
property in that article would be a question of 
English law. ‘The law of England does not differ 
from the civil law, and those lawa founded on it, 
including the Scottish law, as to what is sufficient 
to pass the property in a movable chattel. A 
contract for a valuable consideration, by which it 
is agreed that the property in a specific ascer- 
tained article shall pass from one to another, is 
effectual according to the law of England to 
change the property. It may be that the party 
who has sold the article is entitled to retain 
possession till the price is paid, if that was by the 
contract to precede delivery, but still the property 
is changed. It is essential that the articles should 
be specific and ascertained in a manner binding 
on both parties, for unless that be so, it cannot be 
construed as a contract to pass the property in 
that article. And in general, if there are things 
remaining to be done by the seller to the article 
before it is in the state in which it is to be finally 
delivered to the purchaser, the contract will not 
be construed to be one to pass the property till 
those things are done. But it is competent to 
parties to agree for valuable consideration that a 
specific article shall be sold and become the 
property of the purchaser as soon as it has 
attained a certain stage, though if it is part of 
the bargain that more work shall be done on the 
article after it has reached that stage, ib alfords 
a strong primá facie presumption against its 
being the intention of the parties that the property 
shall then pass. I do not examine the various 
English authorities cited during the argument. 
It is, I think, a question of the construction 
of the contract in each case at what stage the 
property shall pass, and & question of fact in‘each 
case whether that stage has been reached. As 1 
understand the civil law, the property is not 
transferred without delivery, and consequently, 
unless there was an actual—or perhaps a con- 
structive—delivery, the property remained the 
property of the seller, and his creditors might 
seize it. But though this was so, yet when things 
had gone so fer as that, according to the true 
constrnetion of the contract in each case there 
was perfecta emptio, there was & jusad rem trans- 
ferred to the purchaser, though as between the 
purchaser and the creditors of the vendor & 
complete property remained in the vendor; there 
was a property, though not a complete one, 
transferred to the purchaser, such that the risk 
of loss and the chance of gaia were both trans- 
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ferred to the purchaser, so that the property | second contract, that relating to the Brighton, 


remaining in the vendor was as between him 
and the purchaser not a complete property. 
The Scottish law, as I understand it, followed 
the civil law; though there was a perfect sale 
transferring the risk of loss and the chance of 
gain, and giving the purchaser an interest in the 
thing so as to enable him as against the vendor 
to enforce delivery, yet, unless there wasa delivery, 
actual or perhaps conventional, the creditors of 
the vendor might seize the thing. An alteration 
was made in the law in this respect by the 
Mercantile Law Amendment Act 1856, “ Where 
goods have been sold, but the same have not been 
delivered to the purchaser, and have been allowed 
to remain in the custody of the seller, it shal! 
not be competent for any creditors of such seller 
after the date of such sale to attach such goods 
as belonging to the seller by any diligence or 
process of law, including eequestration, to the 
effect of preventing the purchaser or other in his 
right from enforcing delivery of the same.” Ido 
not think this enactment has the effect of saying 
that the property shall pass, but when a sale has 
proceeded so far that the purchaser has a right 
to enforce the delivery, it renders the distinction 
between the right of the purchaser and that of 
one to whom under the law of England the pro- 
perty had passed merely a nominal distinction 
not affecting the substantial rights. The Lord 
Ordinary in this case having heard all the proof 
has come to the conclusion that the pursuers bave 
failed as to all the articles; he therefore assoilzied 
the defender. As to some, by a minute agreed to 
by the parties they have been given up, and so 
far there has been an alteration made in his inter- 
locutor. There is no appeal as to that alteration, 
and we need not inquire what were the motives 
which led the parties to agree to that minute. 
Subject to that alteration the interlocutor of the 
Lord Ordinary is adhered to. And it is against 
that interlocutor that this appeal is Visto. I 
have come to the conclusion that the interlocutor 
is right, and that the appeal should be dismissed 
with costs. 

I agree with the Lord Ordinary that no 
custom of trade is proved which could effect 
the construction of the five contracts. The first 
of the contracts, that of the 2nd Sept., was to 
furnish and to fit up in a vessel to be built by the 
de an engine and boilers for & lump sum of 

8007., and I am not sure how far the Lord Ordi- 
nary when he says that “the contract was nota 
contract of sale habileto convey a jus ad rem,” 
means to express an opinion that because the 
contract was to complete and deliver the engine 
and boilers on board the vessel of the pursuers, 
and then to fit them up there, which fitting up I 
think would be aptly described as work and 
labour, the furnishing of the boilers and engine 
could not under any circumstances be a sale of 
them. I should pause before I agreed to that, 
but I think it quite sufficient to say that prima 
Jacie there was no sale at least till the boilers and 
engine were so far completed as to be fit for 
delivery on the vessel, where they were to be 
fitted up by A. Campbell and Son, and that there 
is nothing in the contract to indicate any inten- 
tion that they should be held as sold at any earlier 
stage, whilst the fact that there was to be one lump 
price for the whole engine, boilers, and fitting up 
18 strongly against that construction. 


does contain a stipulation that “the first 
parties shall pay to the second parties the 
sum of 6300}. for the said engines, boilers, 
machinery, and appurtenances, and that by four 
equal instalments, as follows, viz., “ the first when 
cylinders, sole-plates, and condensers are cast; 
the second when the machinery is tooled and 
boilers ready for riveting; the third when the 
engine, boilers, and machinery are all ready 
alongside for lifting on board; and the fourth 
when all completed and tried to the satisfaction 
of the owners and ready for delivery.” I do not 
think it necessary to inquire whether, if the 
question had arisen as to the rights of the pur- 
suers after the first three instalments had been 
earned and paid, this would or would not be 
sufficient to establish that the engines and boilers 
80 far completed were then sold; for as I under- 
stand the case the boilers and engines were before 
the sequestration, as far as completed, completely 
delivered, and all that the defender seized were 
some loose articles in the yard of the sequestrated 
trader, which probably were intended to be part 
of the boilers and engines but never had become 
so. The third contract does stipulate for a 
payment of one-third of the price “when the 
boiler is on board,” but it never reached the state 
when it could be put on board. The fourth con- 
tract contains no stipulation as to an instalment 
at all. I agree with the Lord Ordinary that if 
the reasoning as to the first contract is right it 
applies also to these contracts. The fifth and 
last contract—that relating to the Bonnie 
Princess—was rather peculiar. The Liverpool 
and Welsh Coast Company had agreed to pay 
Seath and Co. 15001. after “receiving a report 
by two competent engineers stating that the 
machinery is working satisfactorily.” The agree- 
ment between Senth and Co. and A. Campbell 
and Son was: “First, that the second party," 
A. Campbell and Son “ shall execute the work, 
and undertake and implement the whole obli- 
gations undertaken by and imposed upon the 
first party," T. B. Seath and Co., “ by the said 
agreement in all respects, excepting only the 
requisite alterations to the bunkers and others 
coming within the shipbuilders’ department 
(which the first party shall execute at their own 
expense), and the first party shall be entitled to 
enforce implement of the said agreement against 
the said second party. Second, that the second 
party shall receive payment of the whole sum 
stipulated to be paid by the company under said 
agreement on the conditions therein stated but 
the first party shall have a lien thereon for any 
sum which may be due by the second party to 
them. Third, that the second party shall free 
and relieve the first party of all claims which 
may arise or be made against them by the said 
company in respect of alleged breach of the said 
agreement, as well as of the original contract, so 
far as the same has been or may be occasioned by 
their default.” The articles in question never 
were put on board the steamer, and still less were 
the conditions on which alone the Liverpool and 
Llandudno Company were to pay the 15001. ful- 
filled. It seems impossible to construe this con- 
tract as amounting to a sale of any of the articles 
under this contract. Iam much inclined to think 
that where a contract made in Scotland was 
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precisely similar contract made and so far exe- 
cuted between two firma on the Tyne would have 
been construed to amount to a sale passing the 
property, that contract in Scotland ought to be 
construed as giving a jus ad rem against that 
article. Perhaps that may not be always so. But 
Iam of opinion that if the whole of these trans- 
actions had been English there would not in 
respect of any one of the articles have been 
established & contract such as under the circum- 
stances to pass the property. As for the agree- 
ment of the Ist Dec. 1882, I think it is not an 
agreement for a sale at all, but an attempt to 
bargain for a pledge or security. A pledge or 
security without delivery of possessionis, I think, 
not good. And though in England a bill of sale 
under seal having that effect may be made, this 
is not a bill of sale. 

Lord Warson.—My Lords: The respondent 
Alexander Moore is trustee for the creditors of 
A. Campbell, junior, who carried on business as a 
manufacturing engineer in Glasgow, under the 
frm name of A. Campbell and Son, until his 
estates were sequestrated on the 12th May 1883. 
For many years prior to his sequestration the 
bankrupt was largely employed by the appellants, 
who are shipbuilders at Glasgow and Kutherglen, 
to make and fit up engines and machinery in 
vessels constructed by them either under con- 
tract or on speculation, and that employment 
constituted the main part of the bankrupt's trade, 
his other business consisting chiefly of job-work 
and repairs. At the date of his sequestration the 
bankrupt was in course of executing five different 
contracts with the appellants—the first of these, 
dated Sept. 1881, for furnishing tandem machinery 
to the Elms; the second, dated March 1882, for 
supplying and fitting engines for the Brighton ; 
the third, dated Aug. 1882, for constructing and 
fitting & new boiler on board the Satanella ; the 
fourth, dated Sept. 1882, for making and’ fitting 
two tandem-engines on board a barge belonging 
to the Trinity Board; and the fifth, for removing 
her boilers from the steamer Bonnve Princess, and 
replacing them with two upright boilers, and 
making certain alterations in the details of her 
machinery and engines. Of these five vessels, 
one only, the Elms, was built by the appellants on 
their own account, whilst the Brighton, the 
Satanella, and the Trinity barge were built for 
customers. The Bonnie Princess had been 
delivered to the purchaser with her hull and 
engines completed, but she did not attain the 
guaranteed speed, and was returned to the appel- 
lants in order that her machinery, which had been 
supplied by the bankrupt, should he altered and 
repaired. The bankrupt on the lsb Dec. 1882 
undertook to make these alterations and repairs 
“ to the satisfaction of an engineer to be appointed 
by the shipowners.” In the contract for the 
Brighton’s engines it was expressly stipulated that 
the price (6300L) was to be payable to the bank- 
rupt by four equal instalments at specified stages, 
but none of the other four contracts contained & 
written stipulation to the effect that any part of 
the price was to be paid before his contract obli- 
gations had been fully performed by the bankrupt. 
Tt is a fact established by the evidence that the 
appellants through the whole course of their 
dealings with the bankrupt were in use to make 
advances to him from time to time to account of 
the contract price, even in cases where there was 
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no stipulation as to instalments. These advances 
were not made in virtue of any legal obligation, 
and their amount was determined by the appel- 
lauts with reference to their general knowledge 
of the progress which the bankrupt had made 
towards completion of the contract work, or in 
the preparation of materials for it, and without 
inspection or express acceptance of any part of 
the work as conform to contract. In the month 
of Nov. 1882 the bankrupt became seriously 
embarrassed for want of ready money. The con- 
tracts which he had then on hand related to the 
first four of the vessels already mentioned, and 
he was aware, and informed the appellants, that 
he would be obliged to stop bis works and suspend 
payment unless he received pecuniary assistanca 
from them. ‘ae appellants agreed verbally to 
make him advances from time to time to 
account of the contract prices (the amount of 
such advances being left to their discretion) 
in respect of his granting to them a letter of 
agreement or obligation, which bears date the Ist 
Dec. 1882. The only consideration expressed in 
that writing is, that he had entered into contracta 
with the appellants “in some cases withoub 
certain stipulations being expressed with refer- 
ence thereto.” The first article of the writing 
provides that the appellants shall at all times have 
free access to the bankrupt’s premises for the 
purpose of inspection, and that, the “ whole work 
and material of any such contract shall be sub- 
ject to the approval of the said T. B. Seath and 
Co., or of their representatives.” The second 
article is to the effect that on a payment being 
made on account of any contract, “the portions 
of the subject thereof, so far as constructed, and 
all materials laid down for the purpose of con- 
structing the same, should become and be held as 
being the absolute property of the said T. B. 
Seath and Co.” subject only to the bankrupt’s 
lien for so much of the price as might be unpaid. 
By the third article the appellants are empowered, 
upon the insolvency of the bankrupt, or his failure 
to proceed with due diligence in the execution of 
the work, not only to take possession of the com- 
pleted work, and “all materials laid down or 
obtained for the construction thereof,” but to 
enter, if they shall think proper, into possession 
of his premises and use his plant, tools, and 
machinery for the completion of tbe work. By 
the fourth article the bankrupt undertakes the 
risk of all contract work until completed and 
delivered, and also undertakes to effect adequate 
insurances against loss by fire in the name of the 
appellants. These conditions are declared to be 
applicable to all contracts or agreements then 
current, or which might thereafter’ be made 
between the parties. The only contract subse- 
quently made was that relating to alterations and 
repairs in the machinery of the Bonnie Princess. 
At the date of the sequestration none of the 
five contracts in question had been completed, 
and no machinery bad been placed on board 
ship except in the case of the Brighton. The 
fittings of her engines was nearly completed, buf 
certain parts of the machinery, some of them 
unfnished, had not been put on board or fitted. 
The trustee took possession, for behoof of the 
general body of creditors, of the uncompleted 
work and materials whioh he found on the bank- 
rupt’s premises, which had either been used or 
were intended to be used in the execution of 
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these contracts. The appellants on the 30th J une 
1883 instituted the nction in which this appeal is 
taken, concluding for delivery to them of the 
whole of such work and materials. The articles 
claimed, which I shall afterwards have to refer 
to more particularly, are enumerated in the con- 
clusions of the summons, and also in certain 
inventories, and they are generally described in 
the summons as being “connected with the ful- 
filment” of one or other of the five contracts 
already referred to. The. Lord Ordinary (Adam) 
rejected the appellants’ claim, ard by interlocutor 
dated the 8th April 1884 assoilzied the respon- 
dent, with expenses. The appellants reclaimed 
to the Second Division of the Court, but before 
judgment the parties lodged a joint minute 
setting forth that the respondent Moore con- 
sented to its being found and declared that, as in 
a question with him or the bankrupt, the appel- 
tants were entitled to possession of the last three 
items of the first inventory, and also of the 
articles forming branch 2° of the third, and 
branch 2 of the fifth inventory. By interlocutor 
dated the 9th Dec. 1884 their Lordships found 
and declared in terms of the minute, and to that 
extent altered the judgment of the Lord Ordi- 
nary, but quoad ultra refused the reclaiming 
note, adhered to the interlocutor reclaimed 
against, and found the respondent entitled to 
additional expenses. 

The appellants maintained that by the law 
of Scotland the work executed under each 
contract, so far as chen completed, vested in 
them, and became their property whenever they 
made payment of an instalment or an advance 
to account of the price such as they considered 
fairly proportionate to its value. That pro- 
position was founded upon the case of Simson 
v. Duncanson (Mor. Dict, 14,204). The decision 
in that case does not, in any view of it, go so far 
as to support the claim preferred by the appel- 
lants to the property of articles, finished or 
unfinished, merely intended for use in the con- 
struction of a vessel, but not yet made part of 
the thing sold. Nor, in my opinion, can it be 
held as authority for the general proposition that 
in the circumstances narrated in the report the 
property of that part of an unfinished ship which 
has actually been constructed passes to the pur- 
chaser without delivery. The report of the case 
as collected by Morison, and supplemented by 
Professor Bell (Commentaries Sth edit., vol. i., 
p. 157), is exceedingly meagre, and there may have 
been circumstances before the court sufficient to 
warrant the inference that delivery had been 
made, which had not been noticed by the reporter. 
At the time when Simson v. Duncanson was 
decided, and for many years afterwards, the 
purchaser of a vessel, or of any other cor- 
poreal movable, had, before delivery was made 
to him and its property vested in him, no right 
to the thing so!d as against creditors of the 
seller who had used diligence, or against the 
trustee in his sequestration. Until possession 
was given to the purchaser the trustee had the 
option either of enforcing the contract against 
him, or of taking the thing sold, leaving the 
purchaser to rank for a dividend upon the 
amount of loss he sustained by non-fulfilment of 
the contract. By the law of England the appro- 
priation of a specific chattel by the vendor, and 
the agreement of the vendee to take that specific 


[H. or L. 


chattel and pay the stipulated price, have the 
effect of vesting the property of the chattel in 
the vendee. In Scotland the effect of auch an 
appropriation and acceptance by the contracting 
parties is to perfect the contract of sale, and to 
give the purchaser a personal right to demand 
delivery of the specific chattel from the seller. 
When the contract is thus perfected the risk ig 
transferred to the purchaser, according to the 
maxim of the civil law, periculum rei vendita 
nondum tradito est emptoris, bub the property of 
the chattel does not pass to him until he has 
obtained delivery under the contract. In the 
year 1856 the Mercantile Law Amendment 
(Scotland) Act was passed for the purpose of 
remedying the inconvenience arising from certain 
differences between the laws of England and the 
sister country. Sect. 1 of that Act provides that, 
“where goods have been sold, but the same have 
not been delivered to the purchaser, and have 
been allowed to remain in the custedy of the 
seller, it shall not be competent for any creditor 
of such seller, after the date of such sale, to 
attach such goods as belonging to the seller by 
&ny diligence or process of law, including seques- 
tration, to the effect of preventing the purchaser 
or others in his right from enforcing delivery of 
the same, and the right of the purchaser to demand 
delivery of such goods shall from and after the 
date of such sale be attachable by or transferable 
to the creditors of the purchaser.” These enact- 
ments involve no alteration of the principles 
previously applicable to the contract of sale itself, 
Their sole effect is to deprive the creditors of the 
Seller or the trustee in his bankruptcy of the 
right, which they previously had, to defeat the 
purchaser's right to demand delivery of the 
goods sold to kim, In construing the first 
section of the Act it has all along been held, 
and in my opinion rightly held, in the courts of 
Scotland that it imposes no limitation apon the 
Tight of the seller’s creditors or trustee until the 
contract of sale has been perfected in the sense 
which I have already indicated—in other words, 
that goods are not “sold” within the Meaning of 
the section unless the contract has been so far 
completed as to confer a proper jus ad rem upon 
the purchaser. The appellants maintain that 
under these provisions of the Mercantile Law 
Amendment Act they are entitled to demand 
delivery from the trustees of all the articles 
enumerated in their summons. In order to 
establish that right with regard to all or any of 
the articles in dispute it must be shown that 
tnese had before the sequestration been “sold ” 
to them by the bankrupt within the meaning of 
the Act. The authorities which appear to me to 
have the most material bearing upon this part of 
the case are Woods v. Russell (5 B. & Ald. 
942); Clarke w. Spence (4 Ad. & El. 448); and 
Mood v. Bell (5 E. & B. 772; 6 E. & B. 355) 
1t 18 true that these are English decisions relating 
to ships in course of construction, and that in 
the present case none of the machinery or articles 
in dispute had been attached to the vessels of 
which they were severally intended to form part. 
But L see no reason why the principles applicable 
to the sale of part of a ship should not equally 
apply to the sale of part of a marine engine, or 
other corpus manufactwm, in course of construc- 
fion. And so far as I understand the laws of the 
two countries, the same circumstances and con- 
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siderations which in England sustain the inference 
that a chattel has been “sold” to the effect of 
passing its property to the vendee, willin Scotland 
generally be sufficient to sustain the inferonce that 
it has been “sold” to the effect of transferring 
the risk to the purchaser, and giving him a jus ad 
rem, enforceable against creditors of the seller 
under the Act of 1856. The English decisions 
to which I have referred, appear to me to estab- 
lish the principle that where it appears to be 
the intention, or in other words the agreement, 
of the parties to a contract for building a ship, 
that at a particular stage of its construction 
the vessel, so far as then finished, shall be 
appropriated to the contract of sale, the pro- 
perty in the vessel, as soon as it has reached 
that stage of completion will pass to the pur- 
chaser, and subsequent additions made to the 
chattel thus vested in the purchaser will, 
accessione, become his property. It also appears 
to me to be the result of these decisions 
that such an intention or agreement ought (in 
the absence of any circumstances pointing to a 
different conclusion) to be inferred from a pro- 
vision in the contract to the effect that an in- 
stalment of the price shall be paid at a particular 
stage, coupled with the fact that the instalment 
has been duly paid, and that until the vessel 
reached that stage the execution of the work was 
regularly inspected by the purchaser or some- 
one on his behalf, 1 do not think it is indis- 
pensable in order to sustain that inference that 
there shall be a stipulation for payment of an 
instalment in the original contract, or that the 
stipulated instalment shall have been actually 
paid. "The absence of these considerations, 
which are in themselves of great importance, 
might, in my opinion, be supplied by other cir- 
cumstances. At all events, whenever during the 
currency of a contract which contains no such 
stipulation, the parties in good faith agree that 
the purchaser shall pay a sum to account of the 
price, and that the vessel so far as constructed 
at the date of that payment shall be appropriated 
to the contract, I see no reason to doubt that the 
new covenant so made ought to have the same 
effect as if it had been a term of the original 
contract. Iam, however, of opinion that by the 
law of England, in order to pass the property as 
sold, there must always be facts proved or ad- 
mitted sufficient to warrant the inference that the 
purchaser has agreed to accept the corpus so far as 
ERE as in part implement of the contract of 
gale. 

There is another principle which appears to 
me to be deducible from these authorities, and to 
be in itself sound, and that is, that materials pro- 
vided by the builder, and portions of the fabric, 
whether wholly or partially finished, although 
intended to be used in the execution of the con- 
tract, cannot be regarded as appropriated to the 
coutract or as “sold” unless they have been 
affixed to or in & reasonable sense made part of 
the corpus. That appears to me to have been 
matter of direct decision by the Court of Ex- 
chequer Chamber in Wood v. Bell. In Woods v. 
Russell (5 B. & Ald. 942), the property of a rudder 
and some cordage which the builder had bought 
for the ship was held to have passed in property 
to the purchaser as an accessory of the vessel, 
but that decision was questioned by Jervis, C.J., 
delivering the judgment of the court in Wood v. 


Bell, who stated the real question to be, “ what is 
the ship, uot what is meant for the ship," and 
that only those things can pass with the ship 
* which have been fitted to the ship, and have 
once formed part of her, although afterwards 
removed for convenience.” I assent to that rule, 
which appears to me to be in accordance with 
the decision of the court of Exchequer in T'ripp 
v. Armitage (4 M. & W. 687). I shall now advert 
to the character of the articles claimed by the 
appellants, as these are enumerated iu the sum- 
mons, and more fully described in the inventories, 
which I have carefully examined. The result of 
that examination has been to satisfy me that with 
the exception of one item (a tandem engine said to 
be almost complete) in the inventory relating to 
the Elms, two items in that relating to the 
Satanella, three items in that relating to the 
Trinity, and of two items in that relating to 
she Bonnie Princess, all the articles claimed, 
though meant to be used in the execution of the 
five contracts current at the dnte of the seques- 
tration, are mere disjecta membra more or less 
finished, which have never been attached to or 
become part of any specific corpus. It appears to 
me to be impossible to hold that any of these 
articles were specially appropriated to the several 
contracts for which they were provided, or, in 
other words, that they were “sold” in sach 
sense as to give the appellants a jus ad rem, 
unless your Lordships shall be of opinion that 
the decisions of the Court of Exchequer in Tripp 
v. Armitage, and of the Exchequer Chamber in 
Wood v. Bell, are contrary to law. With regard 
to the excepted items, the descriptions given of 
them are not so minute as to enable me to 
determine whether all that is comprehended in 
each item, and in some instances whether any 
part of the item, can be reasonably considered 
as a corpus, in the same gense as the framework 
or hull of a ship in course of construction. 
Before dealing «with the question, whether, 
assuming them to be of a character which admitted 
of their being appropriated to the purchasers, 
these excepted items were actually “sold” to the 
appellants to the effect of giving them a jus ad rem, 
I think it will be convenient to consider the legal 
effect of the letter of agreement by the bankrupt 
dated the Ist Dec. 1882. Although the letter 
professes to embody certain stipulations which 
have been omitted in framing his contracts with 
the appellants, the leading conditions to which 
the bankrupt thereby submits are, in my opinion 
entirely collateral to the contract of sale. The 
plainly expressed purpose of the letter was to 
vest the appellants with the absolute property, 
not only in the subject of each contract so far as 
actually constructed, but in all materials brought 
to the bankrupt’s premises in order to be used in 
its construction, probably with the view of giving 
the appellants security for advances made by 
them to account of price. I need hardly say 
that by the law of Scotland the property in 
corporeal movables tannot be passed without 
delivery of possession, and a stipulation in a 
contract of sale that the thing sold should become 
the property of the purchaser without delivery 
ig as invalid against the creditors of the seller as 
it would be in any other contract. In Anderson 
M? Call (4 Sess. Cas., 3rd Series 771, Lord Neaves 
said: “The law of Scotland is clear that no 
property in movables can be passed without 
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delivery, &nd that no security can be constituted 
over movables refenta possessione. A written 
instrument of possession will not pass the 
property of movables. 3 The fundamental 
principle is that the right of property in move- 
ables does not pass by consensual contract.” The 
appellants' counsel hardly disputed that such is 
the law of Scotland, and that there was no 
delivery to the appellants of any of the articles 
claimed by them, but they argued that the letter 
indicated the intention of the parties that apon an 
advance being made on account of any contract, 
the articles constructed and provided for its 
execution should be “sold” under the contract. 
I am unable to infer that intention from the 
tenour of the writing. On the contrary, its 
terms appear to me clearly to indicate that their 
intention was to give the appellants a right of 
property in all materials collected, and all parts 
of machinery finished or unfinished with a view 
to the contract, as well as the machinery so far 
8s set up and connected, and that quite irrespec- 
tive of any obligation on the part of the bankrupt 
to use such materials in the execution of the con- 
tract, or of any obligation on the part of the 
appellants to accept the property to be thus 
vested in them, or any portion of it, as in 
implement of the contract. 

It was urged for the respondent at your 
Lordships’ bar as well as in the court below, 
that in the circumstances disclosed in evi- 
dence the letter of the 1st Dec. 1882 was 
void in law, in respect that it conferred upon 
ihe appellants an undue preference over the 
general creditors of the bankrupt. Had the law 
of Scotland permitted &he document to receive 
effect according to its terms it might have been 
necessary to decide that point, but if the views 
which I have expressed in regard to its import 
and legal effect meet with your Lordships’ 
approval it becomes unnecessary to dispose of it. 
It only remains for consideration whether the 
excepted items already referred to, connected 
with the Elms, Satanella, Trinity barge, and 
Bonnie Princess contracts were sold to the 
appellants within the meaning of the Mercantile 
Law Amendment (Scotland) Act. I assume that 
each of these items was in reality a specific 
corpus capable of being appropriated to the con- 
tract, in part implement of which it had been 
constructed at the time when an instalment or 
advance to account of the contract price was 
actually paid. In the case of each of these 
contracts one or more of such payments had 
been made before the date of the sequestration, 
and although they were not originally stipu- 
lated, I should nevertheless be of opinion 
that the appellants had acquired a personal 
right to insist on delivery if it appeared 
that either at the time when such payments were 
made in respect of & particular contract, or at 
the time when they were appropriated by mutual 
consent to that contract, the parties intended and 
agreed that the contract work so far as then 
completed and existing in forma specifica should 
be “sold” to the purchaser. But in order to 
constitute an agreement to that effect it must 
appear that the purchaser consented to accept 
the subject in the same condition in which it then 
was as part of the completed subject, which was 
to be subsequently delivered to him by the seller 
under the contract of sale. I have come to the | 
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conclusion that the appellant’s claim to the 
excepted items must fail, because I cannot find in 
the case of any ono of them the least trace of an 
agreement or of an intention on their part to 
accept ib as in implement of the contract of 
sale. Had they inspected the work and material 
as the purchasers had done in Clarke v. Spence 
and Wood v. Bell, there would have been room 
for the inference that they had accepted as in 
terms of the contract the work so far as com- 
pleted and inspected, and that the bankrupt had 
no longer the right to alter or reconstruct any 
part of it, thereby necessitating a second inspec- 
tion. Mr. Seath, ore of the partners of the 
appellant company, was from time to time in the 
bankrupt's premises, and had a general know- 
ledge of the progress made in the work of each 
contract and in preparing materials for its execu- 
tton, but it is not pretended that there was inspec- 
tion either by him or any other person represent- 
ing the appellants. There is in fact not a single 
circumstance, either admitted or established in 
evidence, sufficient to support the inference that 
they meant to accept or did accept the work 
executed as in implement pro tanto of the con- 
tract, whilst there are many circumstances which 
lead 1o an opposite conclusion. Iam accordingly 
of opinion that the interlocutora appealed from 


ought to be affirmed and the appeal dismissed 
with costs. 


Lord BnAwwELL—My Lords: I agree in the 
conclusions of my noble and learned riends, and 
in the reasons which have led them to those con- 
clusions. All I wish to say is that our Opinions 
do not in any way impugn the principle of Woods 
v. tussell except as to the chattels there men- 
tioned—the rudder, and I think some rope; and 
I may repeat what Mellish, L.J. said, that I should 
be very sorry if anything we said did so or 
seemed to do so. Nor do our opinions in any 
way impugn the reasons given in that case for 
that decision. I also agree that the same reason- 
Ing would apply to any other chattel as to which 
the parties should agree that the property should 
pass while the chattel was in an incomplete state. 


Lord Fitzeeraup and Lord Hatsnury (who had 
resigned the office of Lord Chancellor, before 
judgment was given) concurred. 

Interlocutors appealed from afirmed, and 
appeal dismissed with costa. 


_ Solicitors for the appellants, Holmes, Greig, and 
Greig, for J. Young Guthrie, Edinburgh. 
Solicitors for the respondent, Morten, Cutler, 


and Co., for Maitland and Lyon, Edinburgh. 
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Supreme Court of Iadicature, 


COURT OF APPEAL. 


Wednesday, Feb. 3, 1886. 


Before Lord Esuzer, M.R. LINDLEY and Lors, 
L.JJ.) 


Hurtu AND Co. v. LAMPORT AND ANOTHER, 
GIBBS AND Son v. LAMPORT AND ANOTHER. (a) 
APPEAL FROM TIE QUEEN'S BENCII DIVISION. 


General average—Security for payment—Form of 
bond— Deposit. 


When there has been a general average loss 
incurred, and the contributions have not been ascer- 
tained, the shipowner is not entitled to make deli- 
very of the cargo conditional wpon the consignees 
signing an average bond in the form known as the 
Liverpool average bond, and making a deposit of 
10 per cent. on the estimated value of their goods 
in the joint names, as provided by the bond, of the 
defendants and their average adjuster, or in 
the names of the defendants alone, or in the name 
of the average adjuster alone. A bond in such a 
form is unreasonable. 

Semble, the above decision does not interfere with 
the right of the master to retain the goods until 
payment of general average or to require security 
in a reasonable form. 

Judgmeni of Mathew and Smith, JJ. affirmed. 

Tuis was an appeal by the cefendants from the 

judgment of Mathew and Smitb, JJ., reported 

54 L. T. Rep. N. S. 334; 5 Asp. Mar. Law Cas. 

548 ace Q. B. Div. 442, where the facts are fully 

stated. 


Finlay, Q.C. and W. R. Kennedy, Q.C. (Box 
with them) for the defendants.—It is clear the 
defendants, as shipowners, had a lien on the cargo 
for the amount of general average contribution 
payable by the plaintiffs. The terms on which 
such lien was to be given up were matter of 
arrangement between the parties, and the 
defendants were entitled toinsist on any security 
which they might think necessary; the question 
of reasonableness does not arise. The bond 
referred to in the special case has long been in 
use at the port of Liverpool, and its terms are 
reasonable. They cited 

Simonds v. White, 1 B. & C. 805; 

Crooks v. Allan, 41 L. T. Rep. N. S. 800; 4 Asp. 
Mar. Law Cas. 216; 5 Q. B. Div. 38; 

The Norway, Br. & Lush. 377. 

Cohen, Q.C. (Warr and Barnes with him), for 
the plaintiffs, was stopped by the Court. 


Lord Esmer, M.R.—I am of opinion that the 
decision of the court below ought to be affirmed. 
The defendants’ ship arrived at Liverpool, after a 
voyage, during which a general average loss had 
occurred. It is clear that the plaintiffs, as owners 
of part of the cargo, were liable to contribute* to 
this general average loss, and it is equally clear 
that the defendants, as shipowners, had a lien on 
the cargo to secure payment of the general 
average contributions, and were entitled to refuse 
to deliver goods to & consignee of the cargo until 
they were paid; they were not bound to accept 
security, but were entitled to demand immediate 


' (a) Reported by P. B. Hurcuixs, Esq., Barrister-at-Law 
Vor. V, N.S. 


| payment. It follows therefore that each con- 
signee must pay the amount demanded by the 
shipowner for general average, or must at his own 
risk tender what he believes to be his proper 
proportion. The master will not have a right 
to insist upon payment of an arbitrary sum 
without furnishing the necessary account or par- 
ticulars, so as to enable the owner of the goods 
to ascertain how the amount became due. Ifthe 
master were to refuse to furnish such particulars, 
the ease would come within the rnle laid down by 
Dr. Lushington in The Norway (Br. & Lush. 377), 
and the consignee would not be prejudiced by not 
having made a sufficient tender. But it the 
master gives all proper information and demands 
payment the owner of cargo cannot insist 
upon paying the amount into a bank in the 
name of persons other than the shipowner, but 
must either pay the amount demanded, or 
tender such an amount as he believes to be 
reasonable. If, however, the shipowner were to 
let it be known that, whatever might be the 
amount tendered by the consignees, nothing but a 
particular security would be accepted, then the 
question would arise whether the security de- 
manded was reasonable. If a deposit of 10 per 
cent. on the valueof the goods were demanded, this 
asa general rule would be wholly unreasonable. 
We must consider whether in the present case 
the demand is unreasonable, having regard to the 
other conditions. The bond requires that the 
deposit shall be made in the joint names of the 
defendants and their average adjuster, and the 
use of the word “their” clearly points to an 
average adjuster appointed by the defendants. 
Then the shipowner is to have power to draw 
upon the deposit from time to time for his dis- 
bursements and this would include all disburse- 
ments and payments which in the result the 
shipowner would have to pay for himself. Let 
us apply this provision to the case of salvage. 
The ship is in distress, and is succoured by salvors ; 
the master makes a compromise with them for 
the payment of a large sum, and it may turn out 
upon the final settlement that a large part of 
the salvage will fall on the shipowner; yet by 
the terms of the bond the master is to be at liberty 
to take the whole amount of the salvage out of 
the deposit, and the only security which the cargo 
owner would have for the repayment of what 
ought to be returned would be the credit of the 
shipowner. This, in my opinion, is wholly un- 
reasonable. Ifthe shipowner requires the con- 
signee of the goods to enter into a bond in par- 
ticular terms, tbe question arises whether the 
bond is reasonable or unreasonable, and if part 
of what is insisted upon is unreasonable the 
whole instrument is unreasonable. That the bond 
insisted on in the present case is unreasonable is, 
I think, clear. First, it makes the shipowner’s 
own average adjuster an arbitrator; then there 
is a particular kind of appeal from the decision of 
an average adjuster, which prevents the parties 
from taking the opinion of a legal tribunal; 
further, the terms of the deposit are unreasonable, 
inasmuch as the deposit is to be made in the 
joint names of the representative of the shipowner 
and the average adjuster. Tuen the average 
adjuster of the shipowner is to be the judge, and 
what purports to be a deposit is to be drawn upon 
for such disbursements as the average adjuster 
and the representative of the shipowner, without 
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the consent of the depositor, think ought to be 
paid to the shipowner. For these different 
reasons I have come to the conclusion that the 
bond is one which the Liverpool shipowners have 
no right to impose upon the owners of cargo. 
The case does not enable us to compare this form 
of bond with the form called the London bond, 
and I therefore give no opinion as to whether the 
London bond is reasonable or not. 

Linptzy, L.J.—I cannot differ from the decision 
of the court below ou this special case. The right 
of the master to refuse delivery of goods unless 
he is paid the consignee’s share of general average 
is clear up to a certain point. If the amount due 
is paid or tendered the master cannot refuse 
delivery. It is unnecessary in the present case 
to say whether he can refuse if reasonable security 
is offered. But if no question of payment or 
tender is raised, andif he himself requires security, 
he cannot impose unreasonable terms. The 
question here is, whether the defendants are 
entitled to insist upon the consignees doing one 
of two things, namely, making the deposit as 
described in the case, or in the alternative signing 
the Liverpool bond. As to the first alternative, 
it appears that the object of the deposit is to give 
the master control of the money for the benefit of 
the shipowner. I cannot think that this is reason- 
able. Astothe second, T agree with the Master 
of the Rolls that the bond is not one which can be 
imposed upon a consignee against his wiil. 

Lorzs, L.J.—I quite agree with the decision of 
the other members of the court. I think the 
terms of the Liverpool bond are unreasonable for 
the reasons which have been given by the Master 
of the Rolls. 

Appeal dismissed. 


Solicitors for the plaintiffs, Waltons, Bubb, 
and Johnson. 

Solicitors for the defendants, Pritchard and Son, 
for Thornley and Cameron, Liverpool. 


March 17 and 18, 1886. 


(Before Lord CorzngipcE, C.J., LINDLEY and 
Lorzs, L.JJ.) 


TTE ARDANDHU. (a) 
ON APPEAL FROM SIR JAMES HANNAN. 


Collision—Actions by shipowners and cargo owners 
—Agreement to discontinue—Limilation of lia- 
bility action—Claimantis therein — I. S. C., Order 
XXVI. r.l. 


Uwners of ship and owners of cargo laden on board 
of her respectively instituted actions in rem 
against another ship for damage by collision. In 
the ship action the following agreement wae 
signed by the parties: “ We hereby consent to 
this action being discontinued wilhout costs on 
the ground of inevitable accident,” and the regis- 
trar made an order thereon discontinuing the 
action. Inthe cargo action both ships were held 
to blame, and the defendants therein obtained a 
decree limiting their liability. The plaintiffs in 
the ship action then obtained an order from the 
judge rescinding the order of discontinuance, 
and claimed against the fund in the limitation 
action. 

Held thatthe agreement and consent order amounted 


(a) Reported by J. P, AsPrINALL and BUTLER ABSPINALL, Esars,, | 


Barristers-at-Law, 


toa mere discontinuance of the action, and not 
to a release of all rights possessed by the parties 
thereto against each other, and that therefore the 
plaintiffs in the ship action were entitled to claim 
against the fund. 


Tms was an appeal from a decision of Sir James 
Hannen on a motion in an action for limitation of 
liability. 

A collision occurred between the steamships 
Ardandhu and Kronprinz on the 1st March 1883, 
whereby the Kronprins and the cargo laden on 
board of her were utterly lost. 

On 6th March 1983 a damage action in rem was 
instituted by the owners of the Kronprinz against 
the Ardandhu, but before any pleadings were 
delivered this action was discontinued by the 
consent of the parties therato. The agreement 
by which this action was discontinued was in 
writing, dated the 1st May 1883, and was as 
follows: 

We, Lowless and Co., for the defendante hereby 
consent to this action being discontinued without costs, 
on the ground of inevitable accident. 

This agreement was left in the Admiralty 
Registry, and signed by the assistant registrar, 
who indorsed upon it the word “fiat.” This 
agreement was embodied in a consent order of 
court, dated the 2nd May 1833, which was as 
follows : 

Upon consent of both solicitors it is ordered that 
this action be discontinued without costs onthe ground 
of inevitable accident. 

On the 25th June 1883 another action in rem 
was instituted against the Ardandhu by the 
owners of cargo laden on board the Kronprinz, 
in which action both ships were on the 18th Dec. 
1884 held to blame for the collision. 

On the 29th June 1885 the owners of the 
Ardandhw instituted an action to limit their lia- 
bility, and on the 24th March 1885 tbe Court 
pronounced the, plaintiffs therein entitled to 
limit their liability, and referred the claims to the 
registrar to report on. 

The owners of the Kronprinz then took out 
a summons to have the consent order of discon- 
tinuance rescinded, and on the 30th June 1885 
Butt, J. made the following order: “ Upon hearing 
counsel for the plaintiffs and solicitors for the 
defendants it is orderod that the order of court of 
the 2nd May 1883 be rescinded, and that the 
plaintiffs do pay all the costs occasioned by auch 
order having been made." At the reference in 
the limitation action the owners of the Kronprinz 
brought ina claim amounting to 29,6797. From 
the registrar’s report it appeared that the owners 
of the Ardandhu counter-claimed 51481. At the 
reference the claim of the owners of the Kron- 
prinz was opposed by the other claimants, but 
was admitted by the registrar. In this he was 
upheld by Sir James Hannen (54 L. T. Rep. N. S, 
468), and from that decision the owners of the 
cargo laden on board the Kronprinz now ap- 
pealed. 


Sir Walter Phillimore and Dr. Stubbs, for the 
owners of cargo, in support of the appeal.—The 
owners of the Kronprinz are precluded from 
claiming against the fund in court by reason of 
the agreement come to between themselves and 
the owners of the Ardandhu. It is submitted 
that that agreement amounted to more than a 
mere discontinuance, and was in fact a com- 
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promise withdrawing all claims which the parties 
thereto had against each other. From the 
registrar's report it appears that the owners of 
the Ardandhu had a substantial counter-claim 
against the Kronprinz. That being so, tbe true 
meaning of the agreement was to determine the 
rights of these parties against each other, and 
therefore they cannot now go back from it so as 
to injure third parties. The fact that the parties 
entered into a solemn agreement, that it was 
filed, and that a consent order was drawn up, 
shows that something more than a mere dis- 
continuance was meant. It is said that the words 
‘inevitable accident" were inserted to relieve the 
plaintiffs from payment of costs; but the costs 
must have been trifling, as no pleadings had been 
delivered, and it is therefore submitted that, as 
the plaintiffs were wealthy persons, this could not 
have been the true reason. Assuming the agree- 
ment to have been filed, it then becomes, by 
reason of Order LII., r. 23, an order of court, and 
on the authority of The Bellcairn (53 L. T. Rep. 
N. S. 686; 10 P. Div. 161; 5 Asp. Mar. Law Cas. 
503) it cannot be set aside so as to affect the 
rights of third parties. 


Gorell Barnes for the respondents, the owners 
of the Kronprinz.—The owners of cargo are 
seeking to avail themselves of the mistake of my 
clients in originally thinking the collision was 
due to inevitable accident, to get an unfair 
advantage over them. At the time the agree- 
ment was entered into the parties thought the 
collision was an inevitable accident. It hus, how- 
ever, proved otherwise, and therefore my clients 
are entitled to claim against the fund in court, 
unless they have done anything to bar that right. 
All that they have done is to discontinue the 
original damage action, but they, by discontinuing 
that action, have not precluded themselves from 
claiming in other proceedings. By the provisions 
of Order XXVI.,r. 1, it was necessary, in order to 
avoid payment of costs, to state that the collision 
was due to inevitable accident. The agreement 
cannot be construed as a compromise of all rights, 
as it certainly would be no defence to an action 
by the owners of the Ardandhwu against the 
Kronprinz. If there was a mere discontinuance 
and nothing more, that has been properly set 
aside by the judge, and there is nothing to pre- 
clude us from claiming. The Bellcairn (ubi sup.) 
is not in point, as there judgment had been given 
in open court and never properly set aside, 

Sir Walter Phillimore in reply. 

Cur. adv. vult. 


March 18.—LiwpLEY, L.J.— This is an appeal 
from the decision of the President of the 
Admiralty Division, and the question raised is, 
whether a claim can be made against a fund 
which bas been paid into court in a limita- 
tion of liability action, and which fund is divi- 
sible among those persons who have claims 
against the ship whose owners brought it in. 
The difficulty arises in this way. There was a 
collision between the vessels the Kronprinz and 
the drdandhu. An action was brought by the 
owners of the Kronprinz against the Ardandhu 
in respect of that collision, and after the writ 
therein had been issued, and before any pleadings 
were delivered, the solicitors for the owners 
of the two ships signed a document, which runs 
thus: “ We, Lowless and Co., solicitors for the 
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defendants, hereby consent to this action being 
discontinued, without costs, on the ground of 
inevitable accident." That is signed by the 
solicitors of the plaintiffs ard defendants re- 
spectively, and is dated the 2nd March 1883. 
There is written on the margin, “ Fiat, J. G. S.” 
the letters being the initials of the assistant 
registrar of the Admiralty Court. It appears 
that on the next day an order was drawn up in 
these terms: “Upon consent of both solicitors 
it is ordered that this action be discontinued, with- 
out costs, on the ground of inevitable accident." 
It then appears that nothing was done for two 
years in that action. Meanwhile an action was 
brought by the owners of cargo on the Kronprinz 
against the Ardandhu on the assumption that the 
collision was not due to inevitable accident, but 
to the negligence of those in charge of the 
Ardandhu, and in that action both ships are 
found to blame. The defendants then instituted 
an action to limit their liability, and in March 
1885 the usual decree was made, and money was 
brought into court by the owners of the Ardandhu 
toanswer the claims which might be made against 
her. Subsequently to this the order of discon- 
tinuance in the ship action was rescinded by 
Butt, J. The order of Butt, J. runs thus: 
“Between the owners of the Kronprinz and the 
owners of the Ardandhu. Upon hearing counsel 
for the plaintiffs, and solicitors for the defendants, 
ib is ordered that the order of court of the 2nd 
May 1883 be rescinded, and that the plaintiffs do 
pay all the costs occasioned by such order having 
been made.” The order of discontinuance having 
been got rid of, a claim was made by the owners 
of the Kronprinz against the fund in court. 
That claim of course comes into competition with 
the claim of the cargo owners, and the ques- 
tion is, whether tbe owners of the Kronprinz 
are entitled to claim against the fund. The 
registrar has admitted them to claim, and his 
report has beeu confirmed by the President of 
the Admiralty Division. : 

The question turns on the true meaning, I 
will not say of the order of the 2nd May 1883, 
but of the agreement upon which the order is 
based. I think there can be no doubt, after 
the case of The Bellcairm (ubi sup.), that it 
this agreement really amounts to a release of 
all demands between the owners of the Kron- 
prinz and the owners of the Ardandhu, arising 
oub of the collision, then the owners of the Kron- 
prinz are not at liberty to claim against this fund. 
I take it to be well settled that, when a person 
pays into court a sum of money to be distributed 
under the order of the court amongst persons 
having claims against the fund, he cannot fabri- 
cate something in order to enable other persons 
to compete with the claimants, and whetber the 
new claim be resuscitated or revived, or created 
for the first time, appears to me to be utterly 
immaterial. If therefore the trae meaning of 
the agreement is that the owners of the Kron- 
prinz had released the Ardandhu from all 
demands, it appears to me that neither by 
rescinding the order or agreement, or by any 
other method, could their claim be resuscitated or 
revived. Now, what is the construction to be 
put upon this agreement? I myself have not 
been able to come to the conclusion that it does 
in substance amount toa release of all demands. 
The language of it is confined to this, that the 
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action be discontinued. But the order of dis- | plaintiff simply discontinuing and paying costs. 


continuance has been set aside. It appears to me 
tbat the view taken by the President is right. I 
feel the difficulty created by the use of the words 
“on the ground of inevitable accident;” but the 
difficulties on the other side are also considerable, 
because to hold that this agreement precludes 
the owners of the Kronprinz from claiming ngainst 
the fund is to force the meaning of the words to 
an extent l do not think we are justified in 
doing. I am therefore of opinion that this 
appeal should be dismissed. 


Lorzs, L.J.—O ur decision in this case appears 
to me to depend entirely on the nature of the 
transaction of May 1883. Was it a discontinu- 
ance of the then pending action, or was it an 
agreement to abandon and relinquish all claims ? 
If it was a discontinuance it is clear that the 
plaintiffs are not precluded from substantiating 
their claim in other proceedings, and may prove 
against the fund in court in the present action. 
I think it is a discontinuance of the then existing 
proceedings such as was contemplated by 
Order XXVL,r.l. The plaintiffs might have dis- 
continued without the defendants’ consent if they 
had been willing to pay the costs, and they 
obtained that consent in order to avoid the 
payment of those costs. "The defendants, in 
giving their consent to relinquish costs, added 
the words with regard to inevitable accident 
because they considered that that was the cause 
of the collision, and that was the ground why 
they ought not to be called upon to pay costs. 
I do not think that the plaintiffs, when they 
entered into that arrangement, intended to 
relinquish any claims they might have arising 
from action taken by parties other than them- 
selves. I believe all they intended was, that they 
themselves would not move in the then pending 
action. The case of The Bellcairn (ubi sup.) is 
relied upon, but it is clearly distinguishable. 
The matter there had become res judicaía, and it 
was on that ground that the shipowners' claim was 
precluded. I think, therefore, that the decision 
of the learned President was right, and that this 
appeal should be dismissed. 


Lord Corgmi»er, O.J.—I am not prepared on 
the question of construction to differ from the 
opinions of my learned brothers, but I should like 
to state why I am not satisfed, and why there- 
fore, without dissenting, I do not formally assent 
to this judgment. If the question were a 
question of law only there can be no doubt that 
the law has been pronounced with perfect 
correctness by my learned brothers. If this was, 
as Sir James Hannen states, only a discontinu- 
ance there could be no question that the owners 
of the Kronprinz have a perfect right to take the 
proceedings they are now taking, because, to 
use the words of Sir James Hannen, “it is clear 
that the mere discontinuance of an action does 
not preclude the plaintiff from substantiating his 
claim in other proceedings." ‘hat is perfectly 
clear law, and if that was the proper and adequate 
meaning of the words of this agreement, and of 
the order, there would be nothing to dis- 
pute about. But I confess that I have 
considerable difficulty in saying that that con- 
struction adequately fulfils the tenour of these 
two documents. A discontinuance formerly— 
certainly at common law—was effected by the 


That was an end of the matter. Now, a plaintiff 
may discontinue his action with payment of costs 
if the court agrees to it. But even now, under 
Order XXVI., r. 1, a plaintiff can of his own will 
discontinue if he chooses to pay the costs. The 
construction contended for limits the operation 
both of the agreement and of the order to the 
nonpayment of costs. But it is to be remembered 
that the parties to this action are considerable 
people. Tho matter at issue between them was 
a very large one. At the date of the agreement 
all that had happened was the issue of the writ. 
Therefore, had the owners of the Kronprinz 
wished to discontinue their action, all they had to 
do was to pay the costs and be done with it. The 
costs could not have been above 30s., and perhaps 
were less, 

That being so, the contention that this was a 
mere discontinuance does not appear to me 
to be an adequate account of this solemn agree- 
ment. Icannot think it an adequate account of 
this agreement to say that it was meant to release 
the plaintiff from the payment of 30s., and still 
less does it seem to me to be adequate when we 
remember that in order to escape the payment of 
this small sum the agreement is indorsed with 
the fiat of the court, and also made the basis of 
an order of court. I look at this on the ground 
of probability, Is it likely that two attorneys 
would have come to an agreement which is fiatted 
by the court and fiatted by an order of court to 
release the plaintiffs from the payment of 30s. P 
That does not appear to me to be an adequate 
explanation, and the view I would be inclined to 
take would be, that the words * without costs on the 
ground of inevitable accident" meant that the 
parties met together and agreed as between them- 
selves that the two ships should not sue one 
another, and that the insertion of these words 
meant “We agree that there was an inevitable 
accident; you may therefore discontinue this 
action without costs, but we tell you that we 
agree between ourselves that the ground on 
which the action shall not be continued is one 
tbat will prevent any action being brought, and 
as between ourselves we agree we will not sue 
one another.” I admit that it is nob so stated, 
and that the words used are“ that this action be 
discontinued,” but I can only say that if the 
matter were rcs integra I should take a different 
view to my learned brothers. 'l'herefore, while I 
do not dissent, I can only say I do not feel 
satisfied, 


Solicitors for the owners of the Kronprinz, 
V. A. Ürump and Son. 


, Solicitors for the owners of cargo, Stokes, 
Saunders, and Stokes, 
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March 1 and May 22, 1886. 


(Before Logp Esuzr, M.R., LINDLEY, and 
Lores, L.JJ.) 


Buacksury, Low, AND Co. v. Vicors. (a) 
APPEAL FROM THE QUEEN'S BENCH DIVISION. 


Marine insuramce— Principal and agent—Conceal- 
ment by agent of material fact from principal 
— Knowledge of agent —Knowledge of principal. 

Where an agent, who is employed to effect an 
insurance for his principal, deliberately omits to 
communicate to that principal material facis 
which in the course of his employment have come 
to his knowledge, and which vt is his duty to dis- 
close to his principal, there is a concealment 
which will have the effect of vitiating an insurance 
subsequently effected by such innocent principal 
through another agent who is unaware of any 
such concealment of material information. 

So held by Lindley and Lopes, L.JJ.; Lord Esher, 
M.R. dissenting. 

Judgment of Day, J. reversed. 

Tue plaintiff, Thomas Low, was an insurance 

broker and underwriter, carrying on business at 

Glasgow under the firm of “Blackburn, Low, 

and Co." 

The defendant was an underwriter at Lloyd’s 
and was represented there by a Mr. Whalley. 

This action was brought to recover the sum of 
50l.. the defendant's subscription to a policy of 
reinsurance for 7001., dated the 2nd May 1884, on 
the hull and machinery of the ship State of Florida, 
as and from New York to Glasgow, which was 
subscribed, on the defendant’s behalf, at a premium 
of thirty guineas net per cent., which the under- 
writers still retained. 

The policy was effected through Roxburgh, 
Currie, and Co., insurance brokers in London. 

By his statement of defence the defendant 
alleged that he was induced to subscribe the 
policy in question by the wrongful concealment 
by the plaintiff and his agents of certain facts 
then known to the plaintiff or his agents and 
unknown to the defendant, and which were 
material to the risk. 

The concealment relied upon was, that the 
plaintiff, and those interested in the insurance, 
and their agents, concealed from the defendant 
tbe following facts: 

(1.) That, the steamship City of Rome, which had 
arrived in Liverpool immediately before the policy 
in question was effected, had brought news sup- 
posed by the plaintiff, and by his agents, and 
by the owners of the State of Florida, to relate to 
the State of Florida, and tending to show that the 
vessel had been wrecked at sea. 

(2.) That the City of Rome had received a signal 
from another vessel to the effect that such other 
vessel had on board the shipwrecked crew of a 
vessel, the first name of which was “ State.” 

(8.) That it was currently reported in Liverpool 
and Glasgow that the City of Rome had spoken 
or received signals from a vessel with the ship- 
wrecked crew of the State of Florida on board. 

(4.) That the State of Florida being long over- 
due two steamships had immediately before the 
date of the orders for insurance arrived in the 
Clyde from New York, having started long after 
the State of Florida, and that inquiries had been 
made of those on board as to the State of Florida, 


(a) Reported by E. A. ScRATCHLEY, Esq., Barrister-at-Law. 
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and that those on board could give no information 
asto the said vessel, and could not explain her 
non-arrival. 

(5. That the plaintiff, or his agente, had been 
in communication with the managers of the State 
of Florida in Glasgow as to her non-arrival, and 
tbat such managers had informed the plaintiff, 
or his agents, that they could not account for 
her non-arrival unless some misfortune had 
happened to her. 

The facts of the case, and the arguments of 
counsel, sufficiently appear in the judgments. 

The action was tried before Day, J. on the 
6th July 1885, and his Lordship gave judgment 
for the plaintiff. 

The defendant appealed. 


The appeal was heard on the 1st March 1886. 


Sir Richard Webster, Q.O. and Gorell Barnes 
for the appellant. 


The Attorney-General (Sir Charles Russell) 
Cohen, Q.C., and F. W. Hollams, for the 
plaintiff. 

The following authorities were referred to : 

Fitzherbert v. Mather, 1 T. R. 12; 

Phillips on Insurance, ss. 529, 549, 564; 

Arnould on Marine Insurance, 5th edit. p. 564; 

2 Duer on Marine Insurance, pp. 415, 416, 422 ; 

Gladstone v. King, 1 Mau. & S. 35; 

Stribley v. The Teena Marine Insurance Com- 
pany, 3 Asp. Mar. Law Cas. 134; 1Q. B. Div. 507; 

Proudfoot v. Montefiore, 16 L. T. Rep. N. S. 585; 
2 Mar. Law Cas. O. S. 572; L. Rep. 2 Q. B. 911; 

Ruggles v. General Interest Insurance Company, 4 
Mason, 74; 

Stewart v. Dunlop, 4 Bro. Par. Cas. 483 ; 

J. Park on Marine Insurances, p. 447; 

The General Interest Insurance Company v. 
Ruggles, 12 Wheaton, pp. 408, 410, 411, 412. 


Our, adv. vult. 


May 22, 1886.—The following written judg- 
ments were delivered :— 


Lord Esser M.R.—The facts of this case 
necessary to be stated for the elucidation of the 
question which we have to decide, which facts 
were admitted or proved at the trial before Day, J., 
trying the case without a jury, are, that the 
plaintiff, trading as Blackburn, Low, and Co., 
carried on business al Glasgow as an underwriter 
and insurance broker, and that he had insured 
a ship, called the State of Florida, for 15001. 
from New York to Glasgow. The ship, which 
was a steamship, left New York on the lith 
April, and was due in ordinary course at Glasgow 
on or about the 24th April. The ehip was also 
underwritten for further amounts by or through 
Rose, Murison, and Thompson, another firm of 
insurance brokers and underwriters in Glasgow, 
who were the usual insurance brokers for the 
owners of the State of Florida. On the 30th 
April, the ship being four or five days overdue, 
the plaintiff instructed his usual insurance 
brokere, Roxburgh, Currie, and Co., of Tondon, 
to reinsure the ship for him to the extent of 10001. 
at or not exceeding ten guineas. These brokers 
answered on the same day that the insurance 
could not be done under twenty guineas; to which 
the plaintiff replied, “Which not disposed to 
pay;” and so by this answer the authority to 
Roxburgh, Currie, and Co. to insure for the 
plaintiff was for the time ended. In the mean- 
time, on the 28th April, information, which was 
admitted at the trial to be material, had been 
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brought to Liverpool by a ship called the Cty of 
Home. Before this information was known to 
anyone in Glasgow, Rose, Murison, and Co., in- 
structed their correspondents in London (Rose, 
Thompson, Young and Co.) to reinsure in London 
their existing insurances on the State of Florida 
to the extent of 1500. at fifteen guineas, and 
some such reinsurances were in consequence 
effected in London. On the lst May Mr. 
Thompson, a member of Rose, Murison, and 
Thompson, told the plaintiff in Glasgow that his 
firm had effected some insurances in London, and 
was thereupon requested by the plaintiff to 
instruct Rose, Thompson, Young, and Co., of 
London, to reinsure 15001. for him, the plaintiff. 
This request was forwarded by Rose, Murison, 
and Thompson, as from themselves, to Rose 
Thompson, Young, and Co, at 11.30 on the 
Ist May in the following terms: “ Blackburn 
Low wish to reduce Florida lines; cover to them 
15007. at fifteen guineas nett.” The answer was 
that this could not be done under twenty guineas. 
At 12.30 Mr. Murison, of Rose, Murison, and 
Thompson, had notice of the rumours which had 
reached Liverpool. He afterwards telegraphed, 
no longer in the name of his own tirm, bat in the 
name of the plaintiff's firm, to Rose, Thompson, 
Young, and Oo., to offer twenty guineas. The 
answer came direct to the plaintiff. Further 
communications passed between the plaintiff and 
Rose, Thompson, Young, and Co., tho rates con- 
tinually rising. At 433 on the lst May, Rose 
Thompson, Young and Co. reinsured to 8007. for 
the plaintiff; but at 4.53, when the limit had 
risen to thirty-five guineas, the plaintiff closed 
his negotiations through Rose, Thompson, Young, 
and Co. by a telegram: “ Not inclined to extend 
limit." At this moment, therefore, the plaintiff had 
no insurance broker instructed to act for him. On 
the 2nd May the plaintiff sent new instructions 
to his usual brokers, Roxburgh, Currie, and Co., 
to reinsure 7007. on his behalf, which they effected 
on the same day at thirty guineas on the “ship 
lost or not lost," and this was the insurance 
sued upon in this action. 

It was at the trial admitted, on behalf of 
the plaintiff, that the request to Rose, Murison, 
and Thompson to instruct Rose, Thompson, 
Young, and Co. constituted Rose, Murison, 
and Thompson the plaintiff's agents to effect 
insurance for him, This authority lasted until 
the plaintiff was put into direct communica- 
tion with Rose, Thompson, Young, and Co., 
when it, of course, ceased. In like manner 
Rose, Thompson, Young and Co. were agents 
of the plaintiff to effect insurance for him, 
until their authority ceased by reason of the 
plaintiff's refusal at 4.53 on the Ist May to 
extend the limit given to them. "The insurance 
on which the action was brought was effected 
through entirely iudependent agents, Roxburgh, 
Currie, and Co., instructed after the authority 
given to others had ceased. But it appears that 
the information from Liverpool was given to 
Rose, Murison, and Thompson, whilst by admis- 
sion they were agents of the plaintiff to effect 
Insurance for him. The ship was in fact lost 
before the policy sued on was effected. But it 
was admitted that the plaintiff himself had no 
knowledge of the information given at Liverpool 
until after the policy was effected; and it is clear, 
therefore, that he and the defendant and Roxburgh, 


Currie, and Co. negotiated and effected the 
insurance onthe bond fide view by all of them 
that the ship was no more than an overdue ship. 
No part of the negotiations with the defendant 
passed in any way through Rose, Murison, and 
Thompson. The defendant relies en the wans 
of communication to him of the information 
obtained by Rose, Murison, and Thompson, of a 
material fact, which information came to them 
whilst they were agents of the plaintiff to effect 
insurance for him ; and he insists on the applica- 
tion of a doctrine in the form that “the know- 
ledge. of an agent is the knowledge of his prin- 
cipal.” The plaintiff insists that the only true 
doctrine is, that the assured is bound by the 
knowledge of his agent who effects the insurance 
for him, or through whom tho insurance is 
effected, as if he, the assured, had himself that 
knowledge at the time of the insurance; but that 
he is bound only to this extent, that in case of 
misconduct of the agent in effecting the insur- 
ance, he, the assured, cannot enforce the contract 
any more than if he himself had been guilty 
of the same misconduct. The question thus 
raised is really, what is the true meaning of the 
phrase, “the knowledge of the agent is the 
knowledge of the principal?" 'Thoso who have 
used it could not have meant to say that what iy 
known to an agent is necessarily in fact known 
to his principal; the phrase is only used in cases 
in which the principal is admitted to be in fact 
ignorant. The suggested meaning would there- 
fore bean absurd contradiction of the assumption 
on which it isfounded. The phrase is, therefore, 
figurative. It was used by the first person who 
used itas a means of expressing tersely the idea 
which that person intended to convey with regard 
to the case then before him. It has been used in 
the same sense by those who have subsequently 
adopted it in precisely the same, or in similar, 
circumstances. Tt is meant to be tersely descrip- 
tive rather than strictly accurate. One can only 
arrive at its more accurate and unfigurative 
meaning by considering carefully the circum- 
stances with regard to which it has been used by 
persons whose authority is to bind or guide us. 
By these observations I wish to guard against a 
danger which always arises from the use in law of 
these figures of speech. heir terseness prevents 
them, as I have said, from expressing accurately 
the proposition they are used to enunciate. They 
are generally larger than that proposition. Ifthen 
the terse expression is afterwards applied as an 
accurate expression of a legal proposition, it may 
be, and often is, used so as to embrace a case 
which, if the limitations of the real proposition 
are called to mind, is seen st once to be out- 
side the more limited boundaries of the more 
accurate proposition, though within the larger 
boundaries of the picturesque phrase. As 
examples of what I wish to convey, I will deal 
with some of these oracular phrases. For iu- 
stance, the following: “ A man is taken to intend 
the natural consequences of what he does.” If 
this were strictly adhered to, ninth-tenths of the 
cases of manslaughter would be cases of murder; 
an unskilful doctor would be a murderer; and so 
one acting in an uncontrollable access of passion. 
The phrase is, therefore, evidently too large. If 
literally applied, it would often be wickedly un- 
true. But as soon as you see that it has been 
only used as a guide in question of evidence, you 
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perceive at once that it expresses only a good 
working rule from which to draw an inference 
of intention, if no other evidence counteracts the 
prima facie inference. When used by judges 
charging a jury, it has always easily been under- 
stood in its more limited and accurate sense; 
when used by judges explaining the process ot 
reasoning by which they have drawn a particular 
inference of intention, it has been used in the 
same sense. So the phrase,“ A man is to be 
taken to know that which he wilfully abstains 
from knowing, or against which he wilfully shuts 
his eyes." It is a still more inaccurate phrase 
than the former; yet its meaning is sufficiently 
obvious. It cannot mean that a man does not 
know what it states he does know. It means 
that, if aman asserts that he did not know a 
certain fact, and evidence is given which shows 
that ha did know it, unless, if such a thing could 
be, he must have, what is picburesquely called, 
wilfully shut his eyes against the knowledge, 
the true inference is that, although he may not 
have been told the exact circumstances, or may 
not have seen with his eyes the exact details, he 
did in truth know the fact with his mind, as much 
as if he had been told, or had seen every particular 
of it. Again, “A man who states that which is 
in fact untrue, reckless whether it is true or false, 
is to bo taken to be malicious.” It is a good 
working rule upon which prima facie to found an 
inference of malicious intent; but the want of 
such an intention may be demonstrated by 
counter evidence, as that the story was carelessly 
told to amuse, or in order to divert from an 
apprehended danger or otherwise. One has, 
therefore, to extract from such phrases the real 
legal proposition contained in them. In making 
this search, one must recollect that every general 
proposition laid down by judges as a principle of 
law, as distinguished from an enactment by 
statute,is the statement of some ethical principle 
of right and wrong applied to circumstances 
arising in real life, i.e., in the life of social inter- 
course, or in the life of business. If the 
suggested principle is not obviously a rule of 
right and wrong, or if the suggested application 
cannot be supported by the suggested principle, 
the proposed application must be wrong or must 
be supported by some other principle of right 
and wrong, or cannot be supported at all. 

These observations must be brought to bear 
upon the phrase with which we have to deal in the 
present case. That it expresses a properly limited 
proposition of law has been above alleged to be 
absurd. Let us try it in one or two obvious 
instances. It cannot mean that the law holds 
that the principal does in fact know what his 
agent kaows, but what the law at the same time 
admits that the principal in fact does not 
know. The law is never founded on absolute 
nonsense. The law does not hold that for 
every purpose the principal is to be deemed to 
know whatever becomes known to an agent of his 
in the course of the agent's employment. A 
merchant sells goods at sea or in warehouse with 
a statement, not intended by him to be, or taken 
by the other party, as a warranty, that the goods 
are sound. If, when he makes such statement, 
he knows that it is untrue, he is guilty of fraud. 
If he does not know or suspect the contrary of 
what he has stated, but his correspondent, or 
captain, or warehouseman, does know the contrary, 
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isthe merchant guilty of frand? Certainly not. 
Is he deemed io be guilty of fraud so as that an 
action could be maintained against him to recover 
damages for o fraudulent misstatement? Cer- 
tainly not. The principal does not in fact always 
know all that his agent knows. If the law held 
that he was in all cases for all purposes to be 
deemed to know all that his agent knew, the law 
would in some cases mark him, with gross in- 
justice, with an unwarranted stigma ; the law 
would countenance a gross violation of a simple 
rule of right and wrong. The law does not deem 
that to be which in truth is not. All that the law 
does is that, in some cases, it regulates the rights 
and liabilities of a principal by the knowledge of 
his agents. But then it does so, not by virtue 
of a proposition that the knowledge of the agentis 
the knowledge of the principal, but upon another 
principle. In many kinds of contract, as of 
purchase and sale, or hiring and letting, if à man, 
instead of himself negotiating and making the 
contract, intrusts those acts to an agent, he, the 
principal, cannot enforce the contract made on 
his behalf by his agent, if the contract is brought 
about by conduct of the agent which would ip- 
validate the enforcement of the contract, if the 
conduct had been pursued by the principal him- 
self, had he himself made the contract. If the 
agent procures the contract by fraudulent mis- 
statement, or a misstatement, or by a fraudulent 
concealment, or by a concealment which makes 
false the statements he has expressly or impliedly 
made, such contract cannot be entorced by the 
principal. It is treated as void if sued upon at 
common law, or it is set aside upon application in 
equity. But under neither procedure could 
damages be recovered against the innocent prin- 
cipal upon an allegation of actual fraud by him. 
It is obvious, then, that the law does not sBy, in 
such cases, that the principal does kuow, or is to 
be deemed to know, what his agent knows. The 
principle of Jaw applied to the case is a rule of 
right and wrong, immediately recognised to be 
just when it is stated, that “a man cannot, by 
delegating to an agent to do what he might him- 
self do, obtain greater rights thau if he did the 
thing himself.” This rule, and its application, is 
obvious, and was as well known and applied 
before as after the phrase now in question was 
invented, namely, that “what is known to an 
agent is known to his principal.’ This phrase, 
when examined, is seen to contain no principle of 
law whatever. In insurance law, if a contract of 
insurance is made directly between an assured 
and an underwriter, the contract cannot be en- 
forced if in the course of the negotiations the 
assured has made a misstatement of a material 
fact, whether he has done so fraudulently or inno- 
cently. or if he has concealed a material fact, 
known to bimself and not known to the under- 
writer, or which the underwriter ought to have 
known, whether he, the assured, has done so 
fraudulently or innocently. lf then the agent of 
the assured to make the contract of insurance 
does that which if the assured himself had done 
it would have precluded him from insisting on 
the contract, the application of the principle 
above enunciated will prevent the principal from, 
in such case, being able to insist on the contract. 
The result is not the consequence of the phrase 
treated as a principle of law, though the phrase, 
in a certain sense, makes a sufficient picture of 
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the result. The principle which is applied is one 
which oan only be applied to the conduct of an 
agent by or through whom the contract is 
made, although the phrase in its terms would 
apply to other agents. Apply the phrase to 
other agents, as if it were a principle of law, 
and it will be seen to produceas manifest injustice 
in the case of insurance principals and agents as 
it has been shown it would produce in other cases. 
This alleged principle is not the law of England 
in any case, although in the case of certain agents 
the principal is held to warrant the honesty of 
the agent, and is thereby liable in respeot of the 
agent's dishonesty. From these observations the 
conclusion is, that the phrase in question cannot 
really be used as a guide to determine the 
question of the defendant’s liability or non- 
liability in the present action. We must seek 
elsewhere for the principle which is to govern the 
case. 

We have to see whether any true principle 
ofinsurance law will make the defendant liable 
in the present case. In order to determine this 
question, we muot see what circumstances have 
been held to prevent the enforcement of a contract 
of insurance, and what are the principles under 
which those circumstances have been held to 
have that effect. Then we shall see whether any 
of those principles are applicable to the circum- 
stances of the present case. Mr. Arnould says 
that “the principle is now firmly established, that 
the misrepresentation from mistake, ignorance, or 
accident of any material fact, however innocently 
made, will avoid the policy quite as much as in 
cases where such misrepresentation arises from 
a wilful intention to deceive.’ And in another 
place: ‘Concealment in the law of insurance is 
the suppression of a material fact within the 
knowledge of either party, which the other has 
not the means of knowing or is not presumed to 
know. Whether such suppression of the 
truth arises from the fraud of the assured (that is, 
from a wilful intention to deceive for his own 
benefit), or merely from mistake, negligence, or 
accident, the consequences will be the same." 
The substantial truth of these propositions is not 
disputed by anyone. They area statement of the 
circumstances which will prevent the enforce- 
ment of the contract; but they do not contain 
the principle whereby such circumstances pro- 
duce such an effect. As to this, Mr. Arnould says : 
“The doctrine of the English courts is, that in 
the case supposed, although no pretence exists 
for anything like actual fraud, yet the polioy is to 
be considered void on the ground of constructive 
or legal fraud.” This is directly in contradiction 
of what has been said in the former part of this 
judgment. Duer, however, as is well known, 
does not adopt this principle; but holds that it is 
a part of the contract that full disclosure shall be 
made as well as that every representation shall be 
accurate. But, if this be correct, the contract 
should never be set aside or treated n8 void on 
the ground of concealment; the contract should 
stand and be treated as broken bythe assured. 
This view would raise new complications which 
have never yet been urged. Phillips, who is, in 
my opinion, always the more accurate guide, thus 
trents the matter of principle: “The effect of 
a mierepresentation or concealment in discharging 
the underwriters does not seem to be merely on 
the ground of fraud, as has been usually laid 


down by writers on insurance, but also on the 
ground of a condition implied by the fact of 
entering into the contract, that there is no 
misrepresentation or concealment. Mr. Duer 
criticises the phraseology of the books in putting 
the effect of a misrepresentation or concealment 
upon the contract entirely upon the ground of 
fraud. Mr. Arnould adheres to this application of 
that term for the sake of consistency with the 
general legal doctrine that what passes between 
the parties preliminary to a contract is not a 
part of it, and should not be imported into it. 
And since a representation through mistake or 
inadvertence has the same effect in reference to 
the underwriter as an intentional and literally 
fraudulent misrepresentation or concealment— 
"d l1»iuduces him to enter into a contract 
— he would otherwise have declined, or to 
; 59 B ess premium than he would otherwise 
Have demanded—he deems it to be excusable 
ré apply the term ‘fraud,” and thus bring 
2" mns on this subject nominally within 

al acknowledged general principle appli- 
oh 9 to other contracts. But I cannot think 
anai this anomalous use of the term is justifi- 
ame en this ground, since ambiguous phraseo- 
"EY ls not to be tolerated in any science, 
— of all in that of Jaw, where it can 
E nud be avoided, as it may easily be in this 
terme pating tbe practical doctrine in direct 

rms, namely, thas it isan implied coudition of 
2 cnm of insurance that it is free from mis- 
po ie y or concealment, whether fraudulent 
pe nga mistake.”  Hesayslowerdown: “The 
e uo the insurance by misrepresentation 
heim m": 18 a forfeiture by a breach of a 
|. e the contract, so it Seems to have 
—— et ered by Kent, C." This seems to me 
ime true doctrine. The freedom from mis- 
Tamon or concealment is a condition 
m me » the right of the assured to insist 
ian gunsnoe ofthe contract, so that on a 
hoc el the performance of the condition the 
[mmis cannot enforce the contract. I have 
jar _ jt necessary to bring out this view, 
EU poor seems tome that the only persons who 
MEER - condition to a contract are those 
Le 2 maka the contract. Those who have 
eme © with the making of the contract 
Pert ore nyching to do with agreeing toa 
Paien "Rh 18 to affect, the attaching of tbe 
the conditi e who makes the contract agrees to 
ES Lo that it shall not be binding on the 
tf he = 8e alter ego or representative he is 
[ette me made any misrepresentation, or has 
s m of any concealment. This confines 
idee ^ Of alleged misrepresentation or con- 
eros MEM those persona only. It confines the 
Imm rte of an agent’s conduct to the agent 
pcm ugh whom the contract is made. Mr. 
fice a the phrase, ' the principle here is 
t te th is known „to the agent is impliedly 
HA ipn c Principal, _ But this is applied to 
“Th how eclately preceding paragraph, which is, 
pone wT, the information so ccmmunicatod 
Ire ERR the underwriter proceeds from 
oo of the assured, whose duty it was to 
Teapanaiil intelligence, the assured is just as 
E PER ^ or the truth of the information as he 
DUM «à the truth. of a positive representa- 
3 K 9 by himself of the same facts.” Itb 
eoms to me that the phrase “the agent whose 
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duty ib was to give the intelligence " means, in ! vouched. The rule contains two assertions on 


this context, the agent whose duty it was to give 
the intelligence to the underwriter; t.e., ib means 
the agent who effects or through whom is 
effected, the contract of insurance. And if so, 
tho phrase as to knowledge is not wanted as & 
principle; there is another governing principle 
which suffices. Duer, in his Lectnre 13, discusses 
the cases of Fitzherbert v. Mather (1 T. R. 12) 
and Gladstone v. King (1 Mau. & S. 35), and then 
states that * to these decisions, if they are to be 
considered as affirming the rule that the know- 
ledge of an agent not authorised to insure may 
insome cases be justly imputed to his principal, 
so that his silence shall have the effect of & con- 
cealment avoiding the policy or exonerating the 
underwriters from the loss, the reasoning and 
authority of & very eminent judge, distinguished 
for his accurate and profound knowledge of com- 
mercial law’—referring to Story, J.—‘ are directly 
and irreconcilably opposed.” Duer, in sect. 28 
(Lecture 13) gives his own view ; but it is based 
entirely on his view that it isa part of the con- 
tract, not by way of condition, but by way of 
contractual undertaking, that no concealment of 
any kind shall occur. It will be found that 
Phillips in his italicised propositions, which are, 
in my Opinion, always nicely accurate, confines 
himself entirely to tbe acts or omissions of 
agents by or through whom the contract is 
effected (see sect. 543): “A misrepresentation or 
concealment by the agent for effecting the 
insurance will defeat it, though not known to 
the assured." It is clear, L think, that in sect. 
549 he prefers the reasoning of Story, J. in 
Ruggles v. General Interest Insurance Company 
(4 Mason, 74) to that of the English judges, as 
reported in Fitzherbert v. Mather (ubi sup.) and 
Gladstone v. King (ubi sup.); aud I think thas 
the concluding paragraph of that section is 
rather forced from him by those cases than 
acquiesced in by bis conviction. “I accordingly 
cannot but conclude," he says, “that a policy 
made, as the case supposes, under an essential 
misunderstanding by both of the parties, into 
which they are purposely aud fraudulently led by 
a third, whether he be agent of one or both, or 
neither,is void." Ido not think that the mind 
of the writer went with that halting proposition. 

But then another rule is suggested in argument, 
partly countenanced by Arnold and Duer, though 
they seem to base it on the English cases of 
Fitzherbert v. Mather (ubi sup.), and Gladstone v. 
King (ubi sup.) rather than on any process of 
reasoning, and it seems to be this: “ Where any 
servans or agent of the assured ought by reason 
of the duty imposed upon him by his position 
with regard to the assured to make to him a true 
and immedinte communication of & circumstance 
which, in insurance law, js & material circum- 
stance, and it he, neglecting such duty, either 
makes a false communication, or fails to make an 
immediate communication, or any communication 
at all, to his principal or employer, aud, by reason 
thereof, the principal or employer, the assured, 
fails to disclose that which, if he had known it, he 
would have been bound to disclose, the contract 
of insurance cannotbe enforced." This suggested 
rule would be well founded, if the phrase that the 
knowledge of the agent is tho knowledge of the 
principal were a legal proposition; but 1t is not. 
To support the rule some principle must be 


which it is based: the first, that there are 
servants and agents of the assured who, by reason 
of their position as such, are bound to give, not 
only true but immediate communication ot certain 
facts; the second is, that the underwriter has & 
right to assume, as the foundation of his con- 
tract, that such servants and agents have fulfilled 
the suggested duty. As to the first, no one 
doubts but that it is the duty of a servant or 
agent, as it is of everyone who makes a state- 
ment, to make it truthfully; but is it true to say 
that all servants and agents are, or even that any 
servant or agent is, bound, by reason only of his 
relation as such to his employer, to make an imme- 
diate communication of everything that has 
happeued concerning his principal’s affairs? I 
know of no such duty arising from the mere 
relation of master and servant, or of principal 
and agent. A manager of a mercantile establish- 
ment in a distant country probably makes only 
periodical reports. There is no apparent neces- 
sity for his making more frequent reports. There 
is no necessary reason why the captain of a ship 
should immediately report every accident to tho 
ship, which accident would usually be already 
repaired. The law has no right to imply a duty 
as attached to the relation which does not neces- 
sarily follow from the relation. The supposed 
duty must exist whether the subject-matter is or 
is not insured, or is or is not to be insured. 
There is nothing on which to found the suggested 
implied duty. I feel certain that no such duty 
does in fact gonerally exist. As to the second, 
even supposing that such an implied duty does 
exist as between master and servant, or principal 
and agent, is it true to say that underwriters do 
rely upon an undertaking by the assured that his 
servants or agents will fulfil their duty? Such a 
reliance has never yet been proved in fact to be the 
rule of underwriters and assured. I believe it to 
be incapable of proof, because it is wholly untrue 
in fact The underwriter has been taught to 
rely, and does rely, upon the conduct of those 
with whom he deals, not upon the conduct of those 
with whom he has no relation, and of whose 
existence in many instances he knows and can 
know nothing. He is entitled to uberrima fides 
from those with whom he denls. Butthe doctrine 
of uberrima, fides is fulfilled completely if those 
with whom he deals deal with him in accordance 
with that rule. The suggested doctrine strikes 
an assured who has complied in every possible 
sense with that exceptional rule of conduct of 
uberrima fides. A court of law has no right to 
imply this reliance of an underwriter, unless the 
implication is a necessary implication. It remains 
only then to deal with the cited cases, and to 
deal with them in a court of error, where they 
are not to be followed or distinguished, but to be 
considered. And it may be wise to observe that 
they do not construe a contract or document, so 
that, whether right or wrong, other contracts and 
documents have been formed upon them, but lay 
down, as it is said, principles of law. And 
further they have never been absolutely acquiesced 
in, but have. been canvassed and criticised 
from the time they were decided until now. 
The case of Fitzherbert v. Mather (ubi sup.) is difi- 
cult to appreciate, so far as consists in gathering 
the principle which ought to bo extracted from it 
on which the judges founded their decision. I 
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confess that the reported judgment of Buller, J. 
puzzled me for long. I think {now understand it 
from the gloes pnt upon the judge's phraseology by 
Duer in note 11 to Lecture 14. Buller, J., he says, 
is still more explicit: “Though the plaintiff be 
innocent, yet if he build his information on that 
of his agent (which clearly means, if he adopt 
the information of his agent, and by submitting it 
to the underwriters makes it the foundation of 
the contract) and his agent be guilty of a mis- 
representation, the principal must suffer." The 
gloss within the brackets, which I think is cor- 
rect, shows that the case was decided on the view 
that the assured, who himself made the contract, 
made a representation which was a misrepresen- 
tation into which he, the assured, was led, by 
adopting and using innocently the misrepresenta- 
tion of his agent. If this be the true interpreta- 
tion of the case, it is in no way exceptional, but is 
within the most ordinary rule of insurance Jaw. 
The case of Stewart v. Dunlop (4 Bro. Par. Cas. 
483) is founded entirely on an inference of fact, 
more or less rightly inferred, that the agent who 
effected the insurance knew the information 
which had arrived in town. As to the case of 
Gladstone v. King (ubi sup.), it is one of those 
cases which is differently explained by everyone 
who deals with it. Everyone points out that the 
resulting decision, that the fraud of the master 
did not avoid the policy, but only exonerated the 
underwriter from payment of the average loss 
incurred before the policy, is strange and isolated. 
Duer doubts whether the letter written by the 
captain to his owners was not shown by the 
assured to the underwriters. Ifit was, it is again 
a case of innocent misrepresentation by the as- 
sured himself. The case is criticised by Phillips 
in sect. 683. Thereasoning of Story, J, in Ruggles 
v. General Interest Insurance Company (ubi sup.) 
seenis to me to dispose of all that has been sup- 
posed to result from the case of Gladstone v. King 
(ubi sup.). He first gives strong reasons for sup- 
posing that the case was in reality decided as 
upon an innocent misrepresentation. If not, he 
on p. 78 deals with the suggested reasoning 
“ The principle contended for," he says, * is new. 
If well founded it must have often occurred. The 
general silence, therefore, is against it, but not 
decisive of its merits. Upon what grounds does 
it stand? Not upon the ground of agency, for 
the master was not the agent as to the insurance. 
Not upon the ground of imputed knowledge or 
fraudulent concealment, for that is excluded by 
the argument. It must, then, be upon the 
ground that the act of the master binds the 
owner, and that an omission of duty to his owner, 
by which third persons are prejudiced, destroys 
the rights of his owner, however innocent he may 
be. There is certainly no publie policy or con- 
venience in such a principle. The owner does not 
guarantee the fidelity of the master to all the 
world, or to the insurer in particular.” In this 
as matter of truth and real business conduct, I 
entirely agree. I see no warrant for any other 
inference. I think it more candid to say at once 
that, in my opinion, Gladstone v. King (ubi sup.), 
as reported, and certainly as relied on, is wrong. 
Ido not think that an assured can properly be 
said to guarantee the fidelity of any of his agents. 
Certainly I cannot bring my mind to say that the 
underwriter is to be assumed to rely upon the 
diligence and accuracy of an agent of the assured, 


of whose existence, as in this case, he could not 
have had a suspicion. Even if what is said about 
a captain or correspondent were true,which I think 
it is not, the present case goes far beyond; for 
the defendant, the underwriter, had no reason to 
suppose that any other agent had been intrusted 
to insure. I am prepared to decide this case upon 
the old, simple, recognised, and easily justified 
rule, that a contract of insurance is rendered 
abortive by an innocent misrepresentation or 
concealment of a material fact known to the 
assured, or to an agent of his by or through 
whom the contract is made, and which fact the 
underwriter neither knows nor is bound to know ; 
but is not rendered abortive by the misrepresen- 
tation or concealment of any other person or 
ngent, whether innocent or fraudulent. I can 
find a simple principle to support the first, namely, 
the principle I have before stated, that a man 
cannot, by delegating to an agent to do what he 
might do himself, obtain greater rights than if 
he did the thing himself; I can find no principle 
on which to support the contrary of the second. 
Before closing, however, there remains the case 
of Proudfoot v. Montefiore (16 L. T. Rep. N. S. 
085; 2 Mar. Law Cas. O. S. 572; D. Rep. 2 
Q. B. 511), which, on account of its importance, 
I reserved for minute consideration, until after 
I had exhausted principle and all other autho- 
rities. It is made in the judgment to depend 
on the cases of Fitzherbert v. Mather (ubi sup.), 
and Gladstone v. King (ubi sup.): “Upon the 
above facts,” the judgment says, * the question 
arises whether the plaintiff, the assured, is so far 
affected by the knowledge of his agent of the losa 
of tbe vessel and damage to the cargo, as that 
the fraud thus committed on the underwriter 
through the intention or concealment of the agent, 
though innocently committed, so far as the 
plaintiff is concerned, will afford a defence to the 
underwriter on a claim to enforce the policy. 
Two cases decided in this court, one in the time 
of Lord Mansfield, the other in that of Lord 
Hilenborough, establish the affirmative of this 
Proposition." 1I have already endeavoured to 
show that Fitzherbert v. Mather (ubi sup.) does by 
no means support this proposition. If Gladstone 
v. King (ubi sup.) does support it, I must say that, 
as I cannot agree with that case so interpreted, 
I cannot agree with this case founded onit. The 
Chief Justice then states that the reasoning of 
Duer fully establishes that the judgment of 
Story, J., in Ruggles v. General Interest Insurance 
Company (ubi sup.) is erroneous. If Mr. Duer's 
view is right, that there is & contractual under- 
taking by the assured that every material fact 
shall be disclosed, it follows, of course, that 
Story, J. is wrong. But, as I have said, I look in 
vain in a policy in ordinary form for any such 
contract. The Chief Justice then lays down the 
following proposition: “If an agent, whose duty 
it is, in the ordinary course of business, to com- 
municate information to his principal as to the 
state of a ship and cargo, omits to discharge such 
duty, and the owner, in the absence of informa- 
tion as to any fact material to be communicated 
tothe underwriter, effects an insurance, such 
insurance will be void, on the ground of conceal- 
ment or  misrepresentation. The insurer is 
entitled to assume, as the basis of the contract 
between him and the assured, that the latter will 
communicate to him every material fact of which 
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the assured has, or in the ordinary course of 
business ought to have, knowledge; and that the 
latter will take the necessary measures, by the 
employment of competent and honest agents, to 
obtain throngh the ordinary channels of intelligence 
in use in the mercantile world, all due informa- 
tion as to the subject-matter of the insurance. 
This condition is not complied with where, by the 
fraud and negligence of the agent, the party pro- 
posing the insurance is kept in ignorance of a 
material fact, which ought to have been made 
known to the underwriter, and through such 
ignorance fails to disclose it.” Now, I will again 
examine the different parts of this proposition. 
The duty relied upon, namely, that of communica- 
tion by an agent or servant, cannot be a duty im- 
posed in a particular case by a specific order of 
the owner to his servant or agent, for if so, the 
alleged infirmity in the policy will depend upon 
whesher such order has or has mot been given. 
It must therefore be a duty, if any, held to arise 
in contemplation of law necessarily by reason of 
tbe relation between owner and agent. And, as I 
have before stated, the alleged duty is useless for 
the purpose for which it is suggested, unless the 
duty is a duty to give immediate information. I 
know of no such implied duty. I know of no 
agent or servant of a shipowuer, still less of an 
owner of cargo, whose implied duty it is, by any 
implication which & court is justified. in making, 
to communicate immediate information of every 
or of any accident, bappening to the ship or cargo 
in the course of a voyage. The proposition is 
again, I venture to say, obviously inaccurate in 
coupling concealment and misrepresentation, as if 
the doctrines of insurance law were identical as to 
both. Ifthe owner makes a misrepresentation, 
the policy no doubt cannot be enforced, however 
much the owner may have been misled into 
making the representation. But, with regard to 
concealment in the sense of mere non-disclosure, 
the law is not the same as in the case of misrepre- 
sentation. The proposition then states “that the 
insurer is entitled to assume, us the basis of the 
contract between him und the assured, that the 
latter will communicate to him every material 
fact of which the assured has knowledge.” ‘This 
is undoubtedly correct, it being the necessary 
consequence of the doctrine of uberrima fides. But 
the proposition proceeds, “that the insurer is 
entitled to assume that the assured will com- 
municate to him every material fact of which 
the assured ought in the ordinary course of 
business to have knowledge.” This branch as- 
sumes that the assured has not the knowledge ; 
the doctrine of uberrima fides therefore does not 
reach it. Why the insurer has a right to assume 
that the assured will communicate to him what 
the assured by the hypothesis does not know is a 
proposition which passes my comprehension. The 
proposition then lays down “that the insurer has 
aright to assume that the assured will take the 
necessary measures, by the employment of com- 
petent and honest agents, to obtain all due in- 
formation.” But the proposition, by using the 
phrase “the necessary measures," assumes that, 
although the assured has taken every reasonable, 
or even possible, measures to employ competent 
and honest agents, be may have failed to succeed, 
and therefore had failed to take “the necessary 
measures.” And it fails to touch the case of 
there being, by accident or momentary negligence 


of the agent, a failure, althongh the agent is in 
every sense a competent and honest agent. It 
seems to me that this whole proposition is a finely 
written deduction from the case of Gladstone v. 
King (ubi sup.); but that, as a business or legal 
proposition, it will not bear close examination. 
it is farther suggested in this case of Proudfoot 
v. Montefiore (ub: sup.) that the proposition laid 
down in it rests on a ground of public policy. 
But in the first place it seems difficult to see how 
public policy can be affected by any circumstances 
relating tothe power between the parties of en- 
forcing or repudiating a contract of insurance 
any more than of any other contract. And, 
secondly, it seems difficult to reconcile the iater- 
ference of the doctrine of public policy in the 
case of a contract of insurance on ship or goods 
lost or not lost, one step beyond affirming that 
the parties who are allowed by law to enter into 
this hazardous and well-nigh gambling specu- 
lation of whether a loss has or has not already 
happened must be equally informed or equally 
ignorant. Iam, for all these reasons, of opinion 
that in this caso the plaintiff was entitled to 
recover, and that the appeal should be dismissed. 

Linpuzy, L.J.—This was an action brought on 
a policy of insurance on the steamship Florida 
(lost or not lost) subscribed by the defendant, 
and dated the 2nd May 1884. The claim was for 
a total loss by perils of the sea; and the 
material defence was that the defendant was 
induced to subscribe the policy by the wrongful 
concealment by the plaintiff and his agents of 
certainj material facts known to the plaintiff or 
his agents and unknown to the defendant. The 
case was tried before Day, J. At first there was 
a jury, but the jury were discharged by consent, 
the defendant by his counsel electing not to 
go to the jury on the question whether tho 
plaintiff himself «concealed any information 
known to him; the defendant was content to 
rest his defence on the undisputed facts, and on 
the point of law arising from them. Day, J. gave 
judgment for the plaintiff for the whole sum 
claimed. The undisputed facta of the case were 
as follows: The plaintiff was an underwriter and 
insurance broker at Glasgow, and was under- 
writer of a policy on the ship. The policy had 
been effected by the owners of the ship through 
Rose, Murison, and Thompson, of Glasgow, who 
were the brokers for effecting insurances upon 
her. The ship had sailed from New York on the 
llth April 1884, and was due at Glasgow on or 
about the 25th. The ship not having arrived, 
the plaintiff, desiring to protect himself from 
loss, endeavoured on the 30th April to effect a 
reinsurance. He first attempted to do this 
through Roxburgh, Currie and Co.; but, the 
terms being too high, no insurance through 
“them was then effected. The next day — 
viz, on the Ist May—the plaintiff saw Mr. 
Thompson, a member of the firm of Rose, 
Murison, and Thompson, and asked him about 
the ship, and requested him to telegraph to the 
London agents of his firm—viz., to Rose, 
Thompson, Young, and Co.—to effect an insur- 
ance for 15001. at 15 guineas; and a telegram to 
this effect was accordingly sent by Rose, Murison, 
and Thompson, of Glasgow, to Rose, Thompson, 
Young, and Co, of London, between 11 and 12 
o'clock. At 12.30 on the same day, a Mr. Murray 
gave Murison important information brought to 
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Glasgow by another ship, and which information 
was calculated to excite suspicion of the loss of 
the Florida some days previously. It was after- 
wards proved that this suspicion was well 
founded, and that the Florida had, in fact, been 
lost some days previously. The information thus 
communicated by Murray to Murison was com- 
municated to him because Rose, Murison, and 
Thompson were brokers to the ship, and had, 
as already stated, effected insurances upon 
her. The information thus obtained by Murison 
was never disclosed by him to the plain- 
tiff; and, having regard to what took place 
at the trial, the plaintiff himself raust be 
assumed to have known nothing whatever 
about the matter, and to have concealed 
nothing himself. Shortly after the above inter- 
view, Rose, Thompson, Young, and Co, of 
London, telegraphed to Rose, Murison, and 
Thompson, of Glasgow, “Twenty guineas paying 
freely, and market very stiff. Likely to advance 
before day js out." This telegram was shown to 
the plaintiff. Rose, Murison, and Thompson then 
telegraphed back, not in their own names, but in 
the name of the plaintiff, to Rose, Thompson, 
Young, and Co., “Pay 20.” The plaintif being 
thus put in direct communication with Rose, 
Thompson, Young, and Co., received a tele- 
gram back to the effect that nothing could 
be done for less than 25 guinens; but ulti- 
mately the plaintiff effected an insurance 
through Rose, Thompson, Young, and Co., for 
8002. at 25 guineas. This, however, is not the 
policy sued on in this action. On the same 1st May, 
and after the plaintiff had been put in direct 
communication with Rose, Thompson, Young, 
and Co., and had been told by them that nothing 
could be done for less than 25 guineas, the plaintiff 
effected another insurance on the Florida through 
Roxburgh, Currie, and Co., for 5001. at 25 guineas. 
This again is not the policy in question in this 
action. On the next day—viz., the 2nd of May— 
the plaintiff, through Roxburgh, Currie, and Co., 
effected a further insurance with the defendant 
for 7001. at 30 guineas ; and this is the policy on 
which this action is brought. The defendant 
resists payment on the ground tkat he was not 
informed of the facts which had been communi- 
cated to Murison by Murray on the ist May, and 
which, it was admitted, were material to the risk. 
The plaintiff's counsel conceded that, if the 
plaintiff bad himself known of those facts, and 
had concealed them from the;defendant, he 
would not be liable on the policy. The plaintiff'a 
counsel further conceded that, if the policy in 
question had been effected through Rose, Murison, 
and Co., and they had concealed from the defen- 
dant the information given by Murray to Murison, 
the defendant would not be liable to tho plaintiff 
on the policy. But the plaintiff's counsel con- 
tended that, as the plaintiff himself acted in 
good faitb, and in ignorance of the facts disclosed 
to Murison, and did not effect the policy sued on 
through him, or his firm, but through other 
agents who knew no more than the plaintiff 
himself knew, the plaintiff is entitled to re- 
cover on the policy. This was the view adopted 
by the learned judge who tried the action. The 
defendant, on the other band, contends that 
the knowledge acquired by Murison, whilst he 
was endeavouring to effect an insurance for the 
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them; and that,as between the plaintiff on the 
one side and the defendant on the other, the 
plaintiff, rather thun the defendant, must suffer 
from the omission on the part of Murison to 
communicate what he knew to the plaintiff. In 
support of this contention certain authorities 
were referred to which it is necessary to examine. 
The first is F'i/zherbert v. Mather (1 T. R. 12). 
That was an action on a marine policy on a cargo 
of oats (lost or not lost) belonging to the 
plaintiff. The policy was effected through a 
person of the name of Fisher. The oats were 
bought by Bundock, acting for the plaintiff, from 
a person named Thomas, who shipped them, and 
who, by Bundock's orders. sent a bill of lading 
and invoice to Fisher. Thomas also wrote to 
Fisher, stating that the oats had been shipped, 
and that the vessel, on board which they were, 
had sailed. After this letter was written, but 
before it could have left the town where it 
was posted, Thomas learned that the vessel 
was lost. But he said nothing about it, and sent 
no further letter, and Fisher knew nothing of the 
lose. He acted bond fide, and effected the 
insurance after he kad received Thomas’ letter 
above alluded to. It is not stated that this 
letter was shown to the defendant, although 
there is some reason for supposing that it was. 
But, even if it was not, still the information on 
which Fisher acted was obtained from Thomas, 
who was directed by Bundock, and it would seem 
also by the plaintiff, to communicate with Fisher; 
and Thomas wrote to Fisher expressly that he 
might insure if he liked. Moreover, the plaintiff 
himeelf instructed Fisher to insure as soon as the 
bills were sent him. The court construed this as 
meaning as soon as they came from Thomas. 
Tbe court appear to heve come to the conclusion 
that the plaintiff referred Fisher to Thomas for 
information, and thereby, in effect, through 
Thomas supplied Fisher with defective informa- 
tion. The court held that the polioy was effected 
by misrepresentation; that Thomas bad been 
guilty, if not of fraud, at least of great negli- 
gence; that the concealment by bim from 
Fisher, and therefore from the underwriter, of 
the loss of the oats, vitiated the policy, although 
both the plaintiff and Fisher acted in perfect 
good faith. It is to be observed that Ashurst, J. 
decided this case on the ground that Tbomas 
knowledge was to be treated as the knowledge 
of the plaintiff; but the rest of the court seem to 
have treated the case as one of direct misrepre- 
sentation, though an innocent one so far as the 
plaintiff and Fisher were concerned. The next 
cate is Gladstone v. King (L Mau. & Sel. 35). 
This was an action on a policy on a ship lost or 
not lost. The plaintiffs were her owners, and 
they claimed to recover damages for en injury 
sustained by the ship by getting on & rock before 
the policy was effected. The captain of the ship 
had written to the plaintiffs after the accident, 
and before the policy was effected; but he had 
not alluded to the accident, and the plaintitfs 
knew nothing of it until after the ship arrived 
home. The court nevertheless decided that the 
plaintiffs could not recover. The court held 
that it was tne duty of the captain to 
inform the plaintiffs of the fact that the 
ship had been on a rock and sustained injury, 
and that his omission in this respect, by means of 
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the accident to the underwriters, operated as au 
exception of that, particular risk out of the policy. 
Lord Ellenborough, inthis case, appears to have 
been influenced by the consideration of the danger 
there would be to underwriters if captains were 
permitted to wink at accidents without hazard to 
the owners, and so always enable them to throw 
past losses on insurers. This case certainly went 
beyond Fitzherbert v. Mather (ubi sup.), tor the 
captain had nothing to do with the insurance, and 
he was not referred to by the plaintiffs for 
information. What, however, he knew was treated 
as impliedly known to the plaintiffs, although he 
did not tell them what he knew. The next case 
is Proudfoot v. Montefiore (16 L.T. Rep. N.S. 585 ; 
L. Rep. 2 Q. B. 511). It was an action on an 
agreement to insure some madder belonging to 
the plaintiff. Rees was the plaintiff's agent at 
Smyrna to buy and ship madder for him; and 
Rees had bought and shipped for the plaintiff a 
cargo of madder on board a vessel which was lost 
soon after she sailed. Rees knew of the loss, and 
might have informed the plaintiff of it by 
telegram; but he purposely refrained from doing 
so in order that the plaintiff might be able to 
insure in ignorance of what had occurred. The 
plaintiff did, in fact, insure the cargo before he 
knew of the loss, and the slip was signed by the 
defendants in ignorance of what had happened. 
The court decided against the plaintiff, although 
he personally had acted in good faith, and had 
concealed nothing within his personal knowledge. 
The grounds of the decision are given on page 591 
as follows: “ Notwithstanding the dissent of so 
eminent a jurist as Story, J., we are of opinion 
that the cases of Fitzherbert v. Mather (ubi sup.) 
and Gladstone v. King (ubi sup.) were well decided ; 
and that if an agent, whose duty it is, in the 
ordinary course of business, to communicate 
information to his principal as to the state of a 
ship and cargo, omits to discharge such duty, and 
the owner, in the absence of information as to any 
fact material to be communicated to the under- 
writer, effected an insurance, such insurance 
will be void on the ground of concealment or mis- 
representation. ‘The insurer is entitled to assume 
as the basis of the contract between him and the 
assured, that the latter will communicate to him 
every material fact of which the assured has, or 
in the ordinary course of business ought to have, 
knowledge; and that the latter will take the 
necessary measures, by the employment of com- 
petent and honest agents, to obtain, through the 
ordinary channels of intelligence in use in the 
mercantile world, all due information as to the 
subject-matter of the insurance. This condition 
is not complied with where, by the fraud or 
negligence of the agent, the party proposing the 
insurance is kept in ignorance of a material fact, 
which ought to have been made known to the 
underwriter, and through such ignorance fails to 
disclose it. It has been said, indeed, that a party 
desiring to insure is entitled, on paying a corre- 
sponding premium, to insure on the terms of 
receiving compensation in the event of the 
subject-matter of the insurance being lost at the 
time of the insurance, and that he ought not to 
be deprived of the advantage, which he has paid 
to secure, by the misconduct of hia agent. But 
to this there are two answers: first, that, as we 
have already pointed out, the implied condition on 
which the underwriter undertakes to insure— 
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not only that every material fact which is, but 
also that every fact which ought to be, in the 
knowledge of tho assured shall be made known 
to him—is not fulfilled ; secondly, as was said by 
the court in Fitzherbert v. Mather (ubi sup ), where 
a loss must fall on one or two innocent parties 
through the fraud or negligence of a third, it 
ought to be borne by the party by whom 
the person guilty of the fraud or negligence 
has been trusted or employed. By thus holding, 
we shall prevent the tendency to fraudulent 
concealment on the part of masters of vessels 
and agents at a distance, in matters on which 
they ought to communicate information to their 
principals; as also any tendency on the part 
of principala to encourage their servants and 
agents so to act. For these reasons our judg- 
ment must be for the defendant.” 

The last authority which it is necessary to 
refer to is Stribley v. The Imperial Marine 
Insurance Company (3 Asp. Mar. Law Cas. 134; 
1 Q. B. Div. 507). It was an action by the 
owners of a ship for a total loss; and one point 
raised was whether the fact that the captain had 
not informed the plaintiff, and that he, therefore, 
had not informed the defendant of the fact that 
the vessel had encountered a storm and lost an 
anchor before the policy was effected, vitiated 
the policy. It was held that it did not. I under- 
stand this decision as, in substance, similar to 
Gladstone v. King (ubi sup.). The principle on 
which Fitzherbert v. Mather (ubi sup.) and Glad- 
stone v. King (ubi sup.) are based has been mach 
discussed, and, as stated by the court in Proud- 
foot v. Montifiore (ubi sup-), Story, J. in Ruggles 
v. General Interest Insurance Company (4 Mas. 74) 
declined to follow it. His view, however, is 
opposed to that of the Supreme Court of the 
United States (12 Wheaton 408), and to that of 
Phillipa and Duer (sect. 549), and has not been 
adopted in this country. It appears to me to be 
established by tbe cases to which I have referred 
that, in order to prevent fraud aud wilful ignor- 
ance on the part of persons effecting insurances, 
no policy can be enforced by an assured, who has 
been deliberately kept in ignorance of material 
facta by someone whose moral, if not legal, duty 
it was toinform him of them, and who has been 
kept in such ignorance purposely in order that he 
might be able to effect the insurance without 
disclosing those facts. The person who allows 
the assured to effect a policy under such circum- 
stances as I am now supposing does nob act 
fairly to the underwriters; and, although such 
person may owe them no legal duty, the assured 
cannot, in fairness, hold the underwiters to the 
contract into which they have, in fact, entered 
under these circumstances. The assured may 
himself be perfectly innocent when he effects the 
insurance; but as snon as he is informed of the 
facts it ceases to be right on his part to take 
advantage of the concealment without which that 
insurance would not have been effected. In other 
words, the assured cannot take advantage of the 
ignorance in which he has been improperly kept 
by one who ought to have told him the truth. If 
it was the legal duty of the person who has so 
kept him in ignorance to inform him of the facts 
concealed, it is, I think, clearly settled that he 
cannot avail himself of his own personal ignor- 
ance of them. But if there is no such lega! duty 
to him, the same consequence appears to me 
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to follow if there was a moral duty to tell him 
the truth. He may exclude all legal dnty to be 
informed of what has occurred by giving instruc- 
tions dispensing with information; and such 
instructions may be given for reasons which 
exclude all inference of fraudulent intent on his 
part. But in such a case it appears to me that 
he cannot enforce a contract of insurance obtained 
by such unfair means as those supposed. In my 
opinion, Duer (2, sect. 647) and Phillips (1, sect. 537) 
are both right in contending that fraud on 
the part of the assured is not essential to dis- 
charge the underwriters on the ground of mis- 
representation or concealment. It is a condition 
of the contract that there is no misrepresenta- 
tion or concealment either by the assured or by 
anyone who ought, as a matter of business and 
fair dealing, to have stated or disclosed the facts 
to him or to the underwriter for him. If this 
view of the law be correct, it follows that the 
plaintiff cannot recover in this action. The 
omission of Murison to tell the plaintiff what he 
knew, and the remarkable course his firm took of 
discontinuing negotiations themselves, and of 
putting the plaintiff in direct communication 
with Rose, Thompson, Young and Co., are only 
to be explained upon the theory that the plain- 
tiff was purposely kept in ignorance in order 
that he might insure on more favourable terms 
than he otherwise might have done. It appears 
to me to have been clearly Murison’s duty to the 
plaintiff to give him the information he had, so 
that he might, by disclosing what he knew, 
and increasing his offer, cover the increased 
risk. Murison was not a stranger under no 
obligations to the plaintiff. He was employed 
by him to effeot an insurance, and whilst so 
employed he acquired important knowledge 
respecting the ship. I cannot doubt that it was 
his duty to disclose this to the plaintiff, and not 
to let him go on to insure in ignorance of what 
it was of the utmost importance he should 
know. The plaintiff cannot, in my opinion, 
obtain any advantage from this breach of duty 
to himself. As between himself and the defen- 
dant, the plaintiff is the person to suffer from 
the mistaken view his own agents took of 
their own duty. Their conduct vitiates this 
policy, although it was not effected through them, 
nor until after their agency had ceased; for, had 
it not been for their breach of duty, the policy 
could never haye been effected for the premium 
which the plaintiff paid. I have not based my 
judgment on the maxim that the knowledge of an 
agent is the knowledge of his principal; for, like 
the Master of the Rolls, I distrust such general 
expressions, which are quite as likely to mislead 
as not. But, for the reasons I have stated, the 
decision of Day, J. was, in my opinion, erroneous, 
and judgment ought to be entered for the defen- 
dant, with costa here and below. 

Lores, L.J.—I have arrived at the same con- 
clusion as Lindley, L.J.; but the case is so 
important that I wish to give a separate judg- 
ment stating my reasons. It is unnecessary to 
re-state the facts of this case. They have been 
already fully stated, and are undisputed. I 
propose shortly to state the conclusion at which 
l have arrived after much consideration, and 
my reasons for that conclusion. It is clear law 
that, if the policy sued on in this action had been 
effected through the agents to whom the material 
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communication was made, and who suppressed 
1t, the assured, though ignorant of the communi- 
cation, could not have recovered from the under- 
writers, because there had been a concealment of 
a material fact by the agent of the assured. The 
knowledge of the agent in such circumstances 
would be the knowledge of the principal—a phrase 
which I understand to mean that the principal is to 
be as responsible for any knowledge of a material 
faet acquired by his agent employed to obtain the 
insurance as if he had acquired it himself. In 
what does the present case differ from the one 
above stated, where the law is clear? It differs 
only in this, that here the policy was effected not 
through the agent who had acquired and con- 
cealed the information in order that his principal 
might effect an insurance upon favourable terms, 
but through another agent subsequently employed, 
who, as well as his principal, was innocent of any 
previous concealment. The plaintiff’s contention 
is, that 15 is only the conceaiment of material facts 
by the agent who effects the policy that vitiates 
1t, not the concealment by any other agent, and 
the learned judge in the court below so held. 
The question raised seems to be whether, if an 
agent employed to effect an insurance purposely 
omits to communicate material facts which came 
bo his knowledge during his employment (facts 
which it was his duty to communicate to his 
principal), it is a concealment which will avoid 
an Insurance effected by an innocent principal 
through another agent ignorant of any such 
concealment. Authority and principal compel 
me to answer that question in the affirmative. I 
will first deal with the authorities. The earliest 
Case is Iitzherbert v. Mather (1 T. R. 12). In 
that case it seems to have been held that, where 
the conduct of the assured was wholly free from 
» ?me or suspicion, his policy was avoided by the 
conceaiment and virtual misrepresentation of an 
agent who had no authority to procure or direct 

91nsurance. He was the consignor and shipper 

_ "ae goods insured. The judges thought the 
letter was a misrepresentation. The court 
clouy thought that it was the duty of the agent 
=o “ave given information of the loss. The con- 
cealment 4 the agent was the ground of the 
decision. The insured was held to be affected by 
the concealment of an agent other than an agent 
employed to obtain an insurance. The next case 
is Gladstone v, King (1 Mau. & S. 34). The insur- 
ance was on a ship on a specified voyage. It 
was made after the riska had commenced; but 
Sy its term (lost or not lost) it related to their 
commencement, and covered all prior losses. 
When the Policy was effected, no such loss was 
known to the owners to have occurred; but a 
pd loss had in fact occurred which the master 
vac neglected to communicate, although the 
information might have been given in time to 
have governed the terms of the insurance. He 
m in fact written to his owners after the loss 
had happened, and they were in possession 
x his letter when they effected the policy, 
hut it Contained no mention of the loss, 
nor does it appear from the report that 
tis was shown to the underwriters, 
Tn that way representation was made to them 
founded upon its contents, In respect to them 
the case was simply that of the concealment of a 
1088, which was unknown to the assured, but 
which their agent was bound to communicate, and 
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might have communicated, and it was so treated 
by allthe judges. It was for the recovery of the 
partial loss that the action was brought; and it 
was the opinion of the court that the conceal- 
ment of the master, although not being fraudu- 
lent, it did not operate to avoid the policy, yet 
exonerated the underwriter from the payment of 
the loss. Lord Ellenborough remarks that unless 
this rule was adopted, the master would be 
instructed to remain silent in all similar cases, 
and they (the underwriters) would incur the 
certainty of being rendered liable for all antece- 
dent average losses that they could not prove to 
have been known to the assured. These decisions 
established that the knowledge of agent, not 
authorised to insure, may be imputed to his 
principal, so that his silence shall have the effect 
of & concealment avoiding the policy and exoner- 
ating the underwriters from the loss. hey seem 
to me à fortiori cases to the present. ‘lhe master 
had nothing to do with the insurance. His 
knowledge was, however, imputed to the plain- 
tiffs, although he did not communicate to them 
what he knew. Proudfoot v. Montefiore (16 
L. T. Rep. N. S. 585;2 Mar. Law Cas. O. S. 
572; L. Rep. 2 Q. B. 511) is a comparatively 
recent case. "he plaintiff in Manchester em- 
ployed an agent at Smyrna, who purchased and 
shipped for him there a cargo of madder, of 
which he advised him on the 12th Jan., and 
forwarded the shipping documents on the 19th. 
The ship sailed on the 23rd of that month, and 
went ashore the same day, whereby there was a 
total loss of the cargo. Next day the agent had 
intelligence of the loss, and might have tele- 
graphed the casualty to his principal immediately, 
but refrained on purpose that his principal might 
insure the cargo. On the 26th, which was the 
earliest post day for England, he announced the 
loss to his principal by letter. Meanwhile, before 
the arrival of that letter, after the loss had been 
posted in Lloyd's Lists, the principal effected an 
insurance on the cargo. It was held the policy 
was void on the ground of concealment of material 
facts known to the agent, and therefqre known to 
ihe principal. All the cases, both English and 
American, were reviewed, and the judgment of 
the court, consisting of Cockburn, C.J., Black- 
burn and Shee, JJ., was delivered by Cockburn, 
C.J., and unless that judgment is overruled it is 
clear that an assured cannot recover on a policy, 
when he hag been designedly kept in ignorance 
of material facts by somebody whose duty it was 
to communicate them. The Chief Justice in his 
judgment says: ‘There was, therefore, no fraud 
or undue concealment by the plaintiff" (the 
assured) “of a material fact within his personal 
knowledge. On the other hand it is clear that 
the fact of the loss of the vessel and damage to 
the cargo might have been communicated to him 
by Rees by means of the telegraph; but was 
purposely kept back by theagent for the fraudulent 
purpose of enabling the plaintiff toinsure. We 
think it clear, looking to the position of Rees as 
agent to purchase and ship the cargo for the 
plaintiff, that it was his duty to communicate to 
his principal the disaster which had happened to 
the cargo; and looking to the now general use of 
the electric telegraph in matters of mercantile 
interest between agents and their employers, we 
think it was the duty of the agent to commmni- 


cate with his employers by that speedier means ! himself. 


of communication.” Further on the Chief Jus- 
tice says, “that, if an agent, whose duty it is, in 
the ordinary course of business, to communicate 
information to his principal as to the state of a 
ship and cargo, omils to discharge such duty, the 
owner, in the absence of information as to any 
fact material to be communicated to the under- 
writer, effects an insurance, such insurance will 
be void on the ground of concealment or misre- 
presentation.” Then come these very important 
words: “The insurer is entitled to assume, &s 
the basis of the contract between him and the 
assured, that the latter will communicate to him 
every material fact of which the assured has, or 
in the ordinary course of business ought to have, 
knowledge; and that the latter will take the 
necessary measures by the employment of com- 
petent and honest agents to obtain, through the 
ordinary channels of intelligence in use in the 
mercantile world, all due information as to the 
subject-matter of the insurance. This condition 
is not complied with where, by the fraud or 
negligence of the agent, the party proposing the 
insurance is kept in ignorance of a material fact 
which ought to have been made known to the 
underwriter, and through such ignorance failed 
to disclose it.” The case we are now considering 
is a much stronger case than Proudfoot v. Monte- 
fiore (ubi sup.), for here the agent, who designedly 
withhold material information, was at the time 
employed by the assured to effect an insurance. 
The case of Stribley v. The Imperial Marine 
Insurance Company (3 Asp. Mar. Law Cas. 134; 
1 Q. B. Div. 507) does not appear to me to 
carry the matter beyond the cases already 
cited. 

The authorities therefore support the con- 
clusion at which I have arrived. I fail, how- 
ever, to see why, in principle, there should 
be any distinction between the case where the 
insurance is effected by the agent who ob- 
tained the information, and when it is effected by 
another agent employed about the insurance. 
In both cases the assured, by a suppression of 
what ought to have been communicated to him, 
obtains an insurance which he would not other- 
wise have got. The underwriters are as much 
misled in the one case as the other. in both 
cases there is misconduct on the part of the agent 
of the assured; in both cases the underwriters are 
free from blame. It seems to me unjust, and 
against public policy, that a person, through 
whose agent’s fault the mischief has happened, 
should profit to the detriment of those who are 
in no way in fault. On the ground of the implied 
contract between the parties, I am of opinion that 
the defendant is entitled to succeed. The con- 
cealment by an agent who is bound to give the 
intelligence violates the undertaking on which 
the contract is founded, in the same way as a 
similar concealment by a principal. The under- 
writer has a right to believe, when he accepts the 
risk, that he is placed in possession of all the 
information which the assured himself has, or 
which it was the duty of any agent of his to com- 
municate. The underwriter does not intend to 
insure risk concealed by some agent employed to 
obtain an insurance, who ought to have communi- 
cated them to his principal, any more than he 
does risks concealed by the agent actually effect- 
ing the insurance, or concealed by the principal 
It is admitted that freedom from mis- 
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representation or concealment is a condition 
precedent tothe right of the assured to insist on 
the performance of the contract, so that, on a 
failure of the performance of the condition, the 
assured cannot enforce the contract. I entirely 
agree; but it is insisted also that, if the mis- 
representation or concealment is by an agent, it 
does not vitiate the policy when the principal is 
innocent, unless the agent be the agent employed 
to effect the insurance. I cannot accede to that. 
I think there must be a freedom from misrepre- 
sentation or concealment, not only so far as the 
agent by or through whom the policy is effected 
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is concerned, but in respect of anyagent employed 
by the assured to obtain the policy, whose duty it 
was to communicate material facts to his principal. 
Any more limited construction, to my mind, 
would be against public policy, against principle, 
contrary to authority, and would tend to encourage 
fraud and collusion in transactions where uber- 
rima fides is essential. The appeal, in my opinion, 
must be allowed. 

Solicitors for the appellant, Waltons, Bubb, and 
Johnson. 

Solicitors for the respondent, Hollams, Son, 
and Coward. 
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